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MEMBERS OF PARLIAMENT (STAFF) ACT 1984

Background

The Members of Parliament Staff Act 1984 (the MOP(S) Act) provides an employment framework for the staff of senators and members; office holders (including presiding officers, ministers, parliamentary secretaries, party leaders in both houses and whips); and ministerial consultants.  

Before the enactment of the legislation in 1984, the staff of senators and members were engaged under the temporary employment provisions of the Public Service Act and decisions about the engagement of the staff were formally undertaken by officials in the then Department of the Special Minister of State.  Ministerial staff were either permanent public servants or were engaged under the temporary employment provisions of the Public Service Act.  Those provisions were also used on occasions to engage consultants to assist ministers, but there were legal concerns about the contract arrangements.

The second reading speech for the MOP(S) Bill provides at least some of the thinking behind the legislation.  It firstly reflects dissatisfaction with the arrangements under which public servants engaged the staff of senators and members and secondly expresses the belief that ministers should have assistance in key projects from people who share the government’s values and objectives.

Current arrangements

The Department of Finance and Administration has prepared a paper (Attachment A) that describes the employment framework for staff employed under the MOP(S) Act, including matters related to remuneration and conditions of service. 

Appendix 1 of Attachment A sets out the changes in numbers of Government and Opposition staff and of electorate staff between 1983 and 2003.  The percentage increases are approximately as follows:  personal staff of the Government – 79.5%;  personal staff of the Opposition – 84%;  and electorate staff – 72%.

The Prime Minister determines the level of staffing for Government, Opposition and electorate offices.  The level of Opposition (non-electorate) staffing is reviewed annually (generally in March) and is maintained at approximately 21% of the Government’s total (non-electorate) staffing.

Relationship between Ministerial Staff and Public Servants

Concerns are raised from time to time about complexities and tensions that can arise between the respective roles of ministerial staff and public servants.  However, it is important to recognise that, typically, the working relationship is both positive and productive.  Ministerial staff, located in Ministers’ offices, do not threaten the apolitical nature of the Australian Public Service (APS).  The roles of public servant and Ministerial staffer are complementary but distinct.

From the point of view of Ministers, the availability of advice incorporating party political considerations and reflecting the full gamut of the government’s values, is invaluable to the performance of their duties.  From the public servants’ point of view it is highly beneficial to be able to distinguish between their professional responsibilities and those of Ministerial staff while recognising that, between them, they contribute in different ways to providing Ministers with comprehensive advice.

Senior public servants of worth have always been adept at ensuring that their frank and honest advice is not politically unrealistic or naïve.  It must be, in the words of the Public Service Act, “responsive to the government”.  Quite properly however, they should not tap into the workings of political parties or base their advice on party political considerations.  The existence of staff employed on a different basis with an accepted political role represents an important protection for public servants against being drawn into the provision of political advice.

An aspect of the relationship between MOP(S) Act staff and departments that adds to its general health and success is the practice of having some ministerial staff positions filled by public servants transferred temporarily to employment under the MOP(S) Act.  The practice has been common since the inception of the Act and it has value for both Ministers and their offices and for the APS.  It provides the Minister with an officer who brings experience of how the public service works and a degree of corporate knowledge.  It gives to the APS, both during the arrangement and when the officer returns to the APS, a greater appreciation of the needs and expectations of Ministers.

One aspect of the engagement of consultants under the MOP(S) Act warrants particular mention.  The Act allows for the engagement by Ministers of consultants under the following provisions of section 4:

“(2)  
An agreement for the engagement by a Minister of a consultant under subsection (1) shall contain one or more of the following provisions:


(a)
a provision to the effect that the consultant is engaged to perform, under the supervision of the Minister, such tasks as are specified in the agreement;


(b)
a provision to the effect that the consultant is engaged to perform, under the supervision of the Minister, such tasks as are from time to time specified by the Minister;


(c)
a provision to the effect that the consultant is engaged to perform, under the supervision of the relevant Secretary, such tasks as are specified in the agreement; 


(d)
a provision to the effect that the consultant is engaged to perform, under the supervision of the relevant Secretary, such tasks as are from time to time specified by the Secretary with the Minister’s consent."

The majority of consultants have been engaged under subsections (a) and (b).  (Since 1996, only the Prime Minister has engaged consultants; under previous governments, a more extensive use of the consultants’ provisions were used across ministries.)

In the years immediately following the passage of the MOP(S) Act, consultants were on occasions engaged by Ministers under subsections (c) and (d) to work under the supervision of departmental secretaries.  The last arrangements pursuant to those provisions ended in early 1993.  While arrangements under those provisions could no doubt work effectively again if required, the presence of Ministerial consultants working within departments can serve to blur the relationship between MOP(S) Act staff and public servants and would require a clear definition of roles.

Accountability

MOP(S) Act staff are employed by Senators, Members and office holders on behalf of the Commonwealth and they are responsible to their employer who is in turn responsible for their official behaviour.

The absence of the structure of accountability that applies to public servants leads on occasions to statements that MOP(S) Act staff are not held accountable for their actions.  Conversely, there have been incidents where MOP(S) Act staff have been held more immediately accountable (through dismissal) than public servants.

By political convention, MOP(S) Act staff have not appeared before parliamentary committees.  When, in 1995, a person who was employed under the MOP(S) Act and also responsible for a government-funded programme appeared before a Senate Legislation Committee, Hansard records Government, Opposition and Democrat Senators indicating that the appearance was not setting a precedent for the appearance of MOP(S) Act staff.

The Prime Minister’s Guide on Key Elements of Ministerial Responsibility makes it clear that Ministers are responsible for the conduct of their staff where they act at the Minister’s direction and, to the extent that they have the Minister’s authorisation, take action on his or her behalf.  

The Guide further states in relation to accountability:  

Ministers’ direct responsibility for action of their personal staff is, of necessity, greater than it is for their departments’.  Ministers have closer day-to-day contact with, and direction of the work of, members of their staff.  Furthermore, ministerial staff do not give evidence to parliamentary committees, their actions are not reported in departmental annual reports, and they are not normally subject to other forms of external scrutiny, such as administrative tribunals.

Ministerial staff provide important links between ministers and departments when the minister is unable to deal with departmental staff personally, and add essential political dimensions to advice coming to ministers.  A close and productive relationship between a minister’s staff and the department maximises the minister’s effectiveness.  Ultimately, however, ministers cannot delegate to members of their personal staff their constitutional, legal or accountability responsibilities.  Ministers therefore need to make careful judgements about the extent to which they authorise staff to act on their behalf in dealings with departments.

An aspect of accountability, as indicated in Attachment A, is the information provided regularly at Senate Legislative Committee hearings on staff numbers and conditions of employment.

The MOP(S) Act also requires an annual report on all ministerial consultants engaged during a financial year to be tabled in both houses of the parliament as soon as practical after 30 June each year.

Introduction of a code of conduct reflecting the APS Code and Values 

The question of whether a code of conduct should be introduced for MOP(S) Act staff is essentially one for those who employ the staff.  To be fully effective, it would require the endorsement of all Senators and Members.  An alternative would be to apply a code only to non-electorate staff.

MOP(S) staff should of course abide by high standards of behaviour in the interests of public confidence in all elements of the Parliament.  There are, however, significant differences between the role of those staff and public servants.  Matters of the content of a code and responsibility for education, enforcement and penalties would all need to be considered against a political environment not applicable to public servants.

For MOP(S) Act staff employed in Ministers’ offices there is written guidance on standards and conduct for staff in the Prime Minister’s Guide on Key Elements of Ministerial Responsibility.  Ministerial staff are required to follow procedures in relation to private interests [both divestment and declaration] that are similar to those applying to Ministers.  The staff must also forego outside employment and relinquish company directorships unless otherwise approved by their Minister.  By long-standing practice, Ministers and Parliamentary Secretaries are not permitted to employ members of their families in their offices.  An appointment of a member of the family of another Minister or Parliamentary Secretary may be made only with the Prime Minister’s approval.

Departmental Liaison Officers (DLOs)

Before 1990, there were no formal arrangements for the attachment of DLOs to ministers’ offices, that being a matter for each Minister and departmental secretary.  

In 1990 a government decision provided a firmer basis for the placement of departmental liaison officers in the offices of Ministers and Parliamentary Secretaries.  Since then each Cabinet Minister has had two DLOs and all other ministers and parliamentary secretaries have one DLO each.  Variations to these arrangements are made in cases where a Minister holds more than one portfolio, where there are discrete areas of the public service reporting to the Minister or where the Minister has responsibility for a particularly diverse range of functions.

Appointment of DLOs is by mutual agreement between Ministers and departmental secretaries, reflecting the benefits that all parties derive from the practice.  DLOs are not employed under the MOP(S) Act but under the Public Service Act 1999 or the enabling legislation that establishes their agency.

Their primary role is to facilitate liaison between the minister and the department or agency, in relation to administrative and policy processes.  The duties of DLOs vary widely depending on their level and skills, as well as the work priorities of the minister’s office and the department or agency from time to time.  An essential element, however, is the enhancement of the working arrangements between office and department or agency.  At a practical level, DLOs on a day-to-day basis are answerable to chiefs of staff for the performance of their duties.  Overall performance assessment, however, is the responsibility of the department which takes account of the views of the Minister/Parliamentary Secretary and the chief of staff.

As public servants, DLOs should not undertake any work of a party political nature.  Their prime role is liaison of an administrative, and on occasions policy, nature.  This distinction is reinforced by the Department of the Prime Minister and Cabinet’s Guidance on Caretaker Conventions.  These state that, during the caretaker period leading up to an election, DLOs may remain with Ministers’ offices while there is ongoing work of a liaison nature, but they should avoid assisting Ministers in ways that could create a perception that they are being used for party political purposes.

In May 2003 there were 70 DLOs.  The number at the time of the formalisation of arrangements in 1990 is not known.  Staff directories from 1995 suggest that in that year there were 62 DLOs.
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ATTACHMENT  A
STRUCTURE OF EMPLOYMENT ARRANGEMENTS

Introduction

This Attachment describes the employment framework for staff employed under the Members of Parliament Staff Act 1984 and outlines existing accountability mechanisms for staff, staffing numbers and terms and conditions of employment. 

The Members of Parliament (Staff) Act 1984

The Members of Parliament (Staff) Act 1984 (MOP(S) Act) provides a legislative scheme for the employment of staff by Ministers, office holders in the Government and Opposition, and by Senators and Members, and for the engagement of consultants to provide services for Ministers of State. 

The MOP(S) Act has four main parts:

· Part I – sets out the interpretations for the Act;

· Part II – governs the engagement of consultants by Ministers;

· Part III – provides for the employment of PERSONAL staff by office holders; and

· Part IV – provides for the employment of electorate staff by Senators and Members.

In each of these cases, MOP(S) staff are engaged and their employment terminated by the relevant Senator or Member, on behalf of the Commonwealth, and are responsible to their employing Senator or Member.  The MOP(S) Act provides a framework within which Senators and Members may employ staff, and within which Ministers may engage consultants.  The MOP(S) Act also provides a framework within which the Prime Minister may determine the terms and conditions of employment or engagement that apply to MOP(S) staff and consultants.

Pursuant to the MOP(S) Act, the terms and conditions of employment are established by Ministerial Determinations, the Members of Parliament Staff (Commonwealth) Certified Agreement 2001-2002 and its accompanying guidelines, and individual employment agreements (Australian Workplace Agreements) for senior personal staff employed under Part III of the Act.  These employment mechanisms are discussed elsewhere in this paper.

Staff numbers 

As at 1 May 2003 the approved staff establishment for positions staffed under the MOP(S) Act was 1174.6.  A table showing the changes to MOP(S) staff numbers (excluding Ministerial consultants) since 1984 is at Appendix 1.  

Administration of the MOP(S) Act

Under the Act, the Prime Minister is responsible for determining the terms and conditions of employment for MOP(S) staff.  In practice, the Prime Minister authorises the Special Minister of State to exercise management responsibilities for the MOP(S) Act.  This is done by way of a letter that provides authorisation to the Special Minister of State or any Minister acting in this capacity from time to time.  Each time there is a new Special Minister of State the Prime Minister provides a new letter of authorisation. The authorisation includes the administration of the terms and conditions of employment for most MOP(S) staff.  

Under the direction of the Special Minister of State, Ministerial and Parliamentary Services (M&PS) within the Department of Finance and Administration is responsible for administering the entitlements of most staff employed under the MOP(S) Act.  The exceptions are:

· the Parliamentary Departments are responsible for the administration of entitlements for personal staff employed by the Parliamentary Presiding Officers, the Deputy Presiding Officers; and

· the Department of the Prime Minister and Cabinet is responsible for the administration of entitlements of MOP(S) staff employed by the Prime Minister at Kirribilli House and the Lodge.

In its administrative role in relation to MOP(S) staff, M&PS is responsible for:

· arranging payment of salary, overtime, Electorate Staff Allowance, Parliamentary Staff Allowance, Ministerial Staff Allowance, private plated vehicle or cash-in-lieu, transport costs, travel allowance and other allowances, as appropriate;

· in conjunction with the employing Senator or Member, providing information and support to Senators and Members and their staff to promote an environmentally safe workplace for MOP(S) staff consistent with Commonwealth standards for occupational health and safety and freedom from discrimination; 

· administering leave entitlements;

· providing certain training and studies assistance for MOP(S) staff;

· maintaining personnel and other records associated with MOP(S) staff employment; and

· providing advice to Senators and Members on staffing matters, including performance management and termination of employment.

Allowances are paid to MOP(S) staff, by M&PS, upon certification of the relevant claim form by the employing Senator or Member (or a person authorised by the relevant Senator or Member under section 32 of the MOP(S) Act).

Determinations made by the Minister

In accordance with the above mentioned authorisation from the Prime Minister, the Special Minister of State may exercise the powers of the Prime Minister to vary the terms and conditions of employment of staff under Parts III and IV, and to set the terms and conditions of Ministerial consultants under Part I, of the MOP(S) Act.  Any variations to conditions under Parts III and IV of the MOP(S) Act are made through a Determination signed by the Special Minister of State and are generally informed by AWAs and Certified Agreements negotiated for MOP(S) staff employed under the Act.  Such Determinations may be expressed to apply to all staff employed under the relevant Part, all staff included in a class of employee, or a specified person.  

Links with the Public Service Act 1999 and the Workplace Relations Act 1996

Prior to December 1999, the MOP(S) Act provided for the terms and conditions of MOP(S) Act employees to be the same as those in the Australian Public Service except where otherwise determined.  With the implementation of the Public Service Act 1999 consequential amendments were made to the MOP(S) Act to remove the link between public service classifications and employment arrangements.  The Government decided, however, that agreements (AWAs and Certified Agreements) should have regard to the policy framework for Australian Public Service agreement making.

The majority of terms and conditions of employment for staff employed under Part III or Part IV of the MOP(S) Act are negotiated consistent with the agreement making provisions of the Workplace Relations Act 1996.  The employment framework is provided by either AWAs for personal staff above the Adviser level or Certified Agreements for electorate staff and personal staff up to and including the Adviser level.

In considering proposed AWAs and Certified Agreements the Employment Advocate and the Australian Industrial Relations Committee (AIRC), respectively, assess them against the ‘no disadvantage’ test.  Under the Workplace Relations Act 1996 the terms of an Agreement must not ‘on balance’ result in a reduction in the overall terms and conditions of employment relative to the relevant award.

As the Workplace Relations Regulations in force under the Workplace Relations Act 1996 do not specify the MOP(S) Act as Commonwealth legislation from which prescribed conditions of employment may be derived, the Special Minister of State makes Determinations under the MOP(S) Act to ensure that AWAs approved by the Employment Advocate and/or an Agreement certified by the AIRC take effect in accordance with their respective terms.  These Determinations are provided to the Department and M&PS adjusts the relevant payments accordingly.  

The Certified Agreement

Since 1999 the terms and conditions of all staff at Adviser level and below have been set out in successive Certified Agreements.  The first Agreement was certified by the AIRC on 1 June 1999.  A second Agreement for the period 2001-2002 was certified on 28 October 2001.  This Agreement remains current as staff rejected a proposed third Agreement (that would have covered the period 2003-06) on 20 May 2003.  

Terms and Conditions of Employment 

The Certified Agreement (CA) and associated Guidelines (discussed below) set out the terms and conditions of employment of approximately 1,280
 staff.  The CA provides for:

· a number of different employment options (full time, part time, casual, specified period); 

· remuneration, including salary increments, salary progression and higher duties, salary packaging, and superannuation;

· the classification structure for personal employees and electorate employees;

· working hours and allowances including the payment of Parliamentary Staff Allowance for personal staff and optional Electorate Staff Allowance and over-time for electorate staff;  

· leave;

· travel including the payment of travel allowance and motor vehicle allowance;

· training, career development and support including provision for ad hoc training, professional development, occupational health and safety issues and the employee assistance program;

· termination of employment; and

· dispute prevention and resolution.   

Classification structure

The classification structure and salaries for electorate employees and for Government and non-Government personal staff is set out in the CA.  A copy of the relevant excerpt from the 2001-02 CA is at Appendix 2.  Each salary band has a series of increments and staff are progressed one increment per year, subject to satisfactory performance.  There are also some limited provisions for accelerated advancement. 

CA Guidelines

Guidelines on procedures for a number of matters accompany the CA.  The Guidelines are issued by M&PS and their purpose is to provide further information for employees and the employing Senator or Member about how particular provisions of the CA are implemented.  These Guidelines are at Appendix 3.

Australian Workplace Agreements
As at 1 May 2003, the terms and conditions of employment of 103 Government and non-Government senior staff personal were covered by Australian Workplace Agreements (AWAs). 

Salaries are generally paid within certain bands.  A copy of the salary bands for Government and non-Government senior staff are at Appendix 4.  Salaries may be paid above the relevant band for both government and non-government staff with the approval of the Prime Minister.  

Background to AWAs

From December 1998, personal staff above Adviser level have been offered AWAs in accordance with a framework agreed by the Prime Minister.

Previously, salary on appointment had been determined by the Special Minister of State under the MOP(S) Act on the advice of the then Secretary, of the then Department of Employment, Workplace Relations and Small Business (DEWRSB), within the relevant salary range for appointees to Senior Executive Service (SES) equivalent positions in the Australian Public Sector (APS).  Conditions of employment were similar to those applying to the SES.

Under new agreement making arrangements in the APS from late 1997, agency heads assumed responsibility for setting remuneration and conditions for their employees, within policy parameters determined by the Government.  As the then DEWRSB no longer had a Service-wide role in remuneration setting, it discontinued providing advice on individual appointments above Adviser level under the MOP(S) Act.  It provided advice to the M&PS on a new framework for salary setting by establishing key benchmark salary levels for senior staff for agreement through AWAs.  The then DEWRSB provided M&PS with advice stating that these arrangements were cleared with the then Minister for Employment, Workplace Relations and Small Business.  The framework was agreed with the Prime Minister in October 1998.

Where employees decline to take up an AWA offer, the ‘default’ terms and conditions are those that were specifically determined in 1998 prior to the introduction of AWAs (including 1998 rates of salary and Ministerial Staff Allowance) and before severing of links between the MOP(S) Act and the Public Service Act 1999.  In the absence of these links to basic terms and conditions under the Public Service Act 1999 or a Certified Agreement, Determinations under the MOP(S) Act have been made to also apply to these employees the basic conditions which existed in 1998.

AWA Template

With the exception of salaries and access to private plated vehicles, the terms and conditions of employment for senior personal staff are generally standard across all AWAs.  The AWA template draws on the CA for the following basic terms and conditions of employment:

· relationship with Commonwealth and other Awards;

· termination of employment;

· prior service; and

· leave. 

The AWA template includes a standard statement of duties and obligations for each position (Chief of Staff, Senior Adviser, Media Adviser, Special Adviser).  The statements outline in very general terms the duties the employee is required to perform.   

AWAs are also supported by Guidelines, issued by M&PS, covering administrative matters relating to AWAs.

Performance Review Framework for Senior Staff

There is a performance review framework for senior Government and non-Government staff.  The framework is designed to provide the leaders of the recognised political parties with the capacity to recognise performance of senior staff through annual salary advancement following an annual performance review.  The framework also provides flexible salary bands to enable greater scope in attracting and maintaining high quality senior staff.  

Application of the Financial Management and Accountability Act 1997 (FMA Act) to MOP(S) Staff

The FMA Act provides for the proper use and management of public money and property.  A Department of State is an ‘agency’ for the purposes of the FMA Act.  For this purpose, persons who are allocated to a Department by regulations are considered to be part of the ‘agency’.  Persons employed under the MOP(S) Act on the staff of an office holder or a Senator or Member are allocated to the Department of State to which the appropriation from which the person’s remuneration is paid (see Financial Management and Accountability Regulations 1997, regulation 4 (c)).

MOP(S) staff remuneration is paid out of an appropriation made to the Department of Finance and Administration.  The relevant current appropriation is made for the purpose of an ‘efficiently functioning parliament’ by Appropriation Act (No 1) 2003-03, schedule 1, Department of Finance and Administration, Outcome 3.

This essentially means that persons employed under Parts III and IV of the MOP(S) Act are allocated to the Department of Finance and Administration for the purposes of the FMA Act.  Such persons are, therefore, ‘officials’ for the purposes of the FMA Act because an official is a person who is in an agency or is part of an agency.

Finance is currently considering options for providing the best set of arrangements for MOP(S) Act staff. 

Accountability for Employment Numbers and Conditions 

The Senate Legislative Committee hearings provide the forum for Government accountability for MOP(S) staff numbers and terms and conditions of employment.

During the hearings in the life of the current Government information has been provided to Committee members on:

· staffing establishment, showing changes to Government and non-Government personal staff numbers – more recently, Committee members have been provided with handouts detailing staffing numbers, by classification, by Minister/Parliamentary Secretary or office holder and information has been provided by officials where sought on changes to overall numbers by classification; and  

· personal classifications of Government staff – more recently, Committee members have been provided with handouts detailing the number of Government staff with personal classifications by Minister/Parliamentary Secretary and questions have also been answered on salary ranges and the role of personal staff.
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�This number differs from the number of established positions because it is based on an actual head count and two or more part-time employees staff some positions. 
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