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Executive Summary

· Network Ten supports the enactment of the Bill as it will increase the efficiency, competitiveness and flexibility, and diversity of Australia’s media sector.

· The foreign ownership limits have required reliance on complicated and unnecessary investment structures by preventing foreign investors from obtaining major interests in Australian commercial television broadcasters; and have inhibited both investment by foreign institutional investors and the ability of commercial television broadcasters to source capital from global capital markets.

· The cross-media prohibitions between commercial television, radio and the major print media impede efficiencies which could be available through cross-media acquisitions or other arrangements such as joint ventures; and have declining relevance as internet, on-line, digital and interactive services provide new media and create convergence across traditional sectors of the media.

· This Bill is being introduced at a time when the Free-To-Air and Pay TV industries are at a cross-roads in relation to the introduction of digital services.   Consequently, it will be important to ensure that, in the Australian market place, no one group can control the gateway into the home for new digital services that may be offered to the household.

· Australian consumers will have two means of obtaining such services – to purchase outright a digital set top box or integrated receiver or to obtain such services through the digital Pay TV platform.  The Free-To-Air industry has supported open standards for digital set top boxes that may be offered to consumers through retail stores.  The digital platform to be introduced by Foxtel, and its partners News Ltd, Publishing and Broadcasting Limited and Telstra will also play a key role in the introduction of digital services to the household.  

· Consequently, specific terms of access to the digital Pay TV platform for all content providers, both Pay TV and Free-To-Air, as well as new developers, need to be worked out upfront if Australian householders accessing new digital services are not to be left to the mercy of Foxtel and its partners – as to what services are provided and on what terms.

· The Bill in conjunction with a workable access regime for the digital Pay TV platform will deliver diversity of views, content and choice.  

· This is in contrast to the anti-competitive and adverse public interest outcomes that would flow if Foxtel and its partners are allowed to dictate the type and content of digital services, and terms such services may be made available and accessed by Australians.

· Network Ten supports the Bill in its current form.  

· Network Ten also advocates that Parliament and the ACCC should prohibit greater concentration in the Pay TV and related telecommunications markets until the issue of access to the household through the digital Pay TV platform is determined.  This will ensure there will be diversity of content and views so that Australians can enjoy fully the benefits of convergence and the development of new digital services.

This submission to the Senate Environment, Communications, Information Technology and the Arts Legislation Committee (the "Committee") in relation to the Broadcasting Services Amendment (Media Ownership) Bill 2002 (the "Bill") is made by Network Ten.

1. Introduction

Network Ten provides the Ten commercial television broadcasting signal around Australia through subsidiary companies serving Sydney, Melbourne, Brisbane, Adelaide and Perth and affiliated licensees in regional markets.  As one of Australia's three commercial television networks, it is a major contributor to the media sector in Australia. Network Ten supports the enactment of the Bill as it will increase the efficiency, competitiveness and flexibility of Australia's media sector.

In summary, Network Ten submits that:

· The 15% individual and 20% aggregate foreign ownership limits:

· have required reliance on complicated and unnecessary investment structures by preventing foreign investors from obtaining major interests in Australian commercial television broadcasters; and

· have inhibited both investment by foreign institutional investors and the ability of commercial television broadcasters to source capital from global capital markets.

· In addition, the foreign ownership limits have prevented joint ventures and other arrangements between commercial television broadcasters and foreign entities including, but not limited to, mutual investment in each other.

· The cross-media prohibitions between commercial television, radio and the major print media:

· impede efficiencies which could be available through cross-media acquisitions or other arrangements such as joint ventures;

· are not allowing Australian media entities to access the skills or develop sufficient size, to be able to compete in a globalising market; and

· have declining relevance as internet, on-line, digital and interactive services provide new media and create convergence across traditional sectors of the media.

· The regime proposed in the Bill is an appropriate means of addressing concerns about editorial independence.

2. Changes to foreign ownership provisions

2.1 The removal of barriers to investment, competition and diversity
Network Ten submits that removal of foreign ownership restrictions on the control of commercial television broadcasting licences will permit Australian media companies to compete more successfully for investment. With the globalisation of capital markets the lack of access to global capital will impede to the growth of the Australian media.  This is particularly the case in relation to foreign institutional investors, which have a range of competing investment opportunities.  The 20% aggregate foreign company interest limit acts as a brake on such investment.

The 15% individual foreign company interest limit has also prevented foreign investors from obtaining a major ownership interest in commercial television.  At present, a major foreign investment must be in the form of a "passive" loan interest.  This situation has led to Australian television networks seeking foreign equity through unnecessarily complex contractual arrangements.

At present CanWest, a Canadian company, through subsidiaries holds subordinated debentures and convertible debentures representing a 50% economic interest in The Ten Group Pty Limited (the company which owns 100% of the Network Ten stations in Sydney, Melbourne, Brisbane, Adelaide and Perth), while CanWest itself holds an additional 7.5% economic interest. Similar non-equity interests were held in the Seven Network when it floated on the Australian Stock Exchange and likewise in Australis Media (since in liquidation), the founder of the Galaxy pay-television service. While each of Network Ten and the Seven Network has had some success in attracting foreign investment through these artificial arrangements, such arrangements are a strong deterrent for foreign investors.

Complicated contractual arrangements add significantly to the cost and risk of investment in the Australian media, making investment in Australian media unattractive for many foreign investors.  With the removal of the current foreign ownership restrictions, complex non-equity interests will no longer be required to attract foreign investment.  Improved access to foreign capital will strengthen the media sector, enabling it to continue to develop and expand.

2.2 Removal of barriers to overseas expertise

The prohibition on foreign control of commercial television also discourage joint ventures with foreign investors for the creation of new programming, upgrading of technical infrastructure and efficient use of the natural synergies between media companies around the world.

Trans-national media groups are increasingly being developed around the world. This is happening through reciprocal investment, joint ventures and other arrangements. The current regime prevents Australian commercial television broadcasters from gaining access to the resources and expertise these groups have been formed to provide. This issue is becoming increasingly important as media organisations which have developed expertise in specific broadcasting areas such as sport, documentaries or movies are rapidly becoming part of larger organisations providing packaged services. In the future, the ability to tap into specialist niche expertise is likely to depend on the overall relationship a broadcaster has with larger organisations. The relatively small size of Australian broadcasters and their inability to invest reciprocally with other overseas organisations reduces the ability of the Australian media to obtain content on favourable terms. Over time this will adversely affect the diversity and quality of content available to Australian audiences. 

In addition, the existing regime restricts the ability of Australian commercial television broadcasters to provide their considerable expertise to overseas media organisations by restricting the creation of joint ventures. While the current restrictions do not prevent Australian investment in foreign media entities, many foreign entities prefer models which rely on reciprocal investment, joint ventures or other partnering arrangements.

2.3 Past experience has been positive 
Past experience indicates that removal of foreign ownership restrictions is likely to increase diversity in the Australian media, both in the type of services offered and the companies that offer those services. Removal of foreign ownership restrictions for commercial radio licensees in 1992 has benefited the Australian economy and competition in the radio market, as well as increasing the diversity of services offered. Examples include the entry of the Daily Mail Group into the Australian market place (100% foreign owned) and its establishment of the innovative Sydney radio station Nova 96.9FM.  In addition, the Australian Radio Network was formed through a joint venture of Clear Communications and Australian Provincial News (the former is 100% foreign and the latter has approximately 45% foreign ownership).  The Australian Radio Network operates one of Australia's leading radio networks, which most recently has joint ventured with the Daily Mail Group to provide an innovative new service in Brisbane.
3. Changes to the cross-media ownership regime

3.1 Increased efficiency

Network Ten supports the proposed changes to cross-media ownership rules as they will increase efficiency within the Australian media. The Australian media is one of the few remaining industry sectors within Australia with a high degree of structural regulation. This impedes the aggregation of capital and non-editorial management skills across different sectors of the media. 

At present each media organisation operates separately from other organisations serving the same area. The Bill, if enacted, offers the opportunity to reduce this duplication, while maintaining editorial independence. For example, cross-media ownership could allow non‑editorial management functions, administrative functions and support services to be merged.  This may occur through cross-media acquisitions, but could also arise through joint ventures, strategic partnerships and other arrangements.  At present, the prohibition of any form on cross-media control, combined with a very wide definition of "control", prevents such arrangements from being developed.

3.2 Competition in a globalised environment

The rapid development of the internet and on-line services have created an increasingly global media environment.  While Australia's geographical distance once shielded it from global developments, this is no longer the case, with Australia having one of the highest rates of PC and internet usage in the world.  Digital media services will accelerate the convergence between traditional media and on-line media, as on-line media services are offered by free-to-air television, pay television and radio.  Network Ten has experience of this development, through the success of programs such as "Big Brother", which combined television and internet participation.  Our target audience is in younger demographics, which have particularly high computer and internet literacy.  We expect high take-up by this audience of digital and interactive services provided by all media sectors in the future.

Australia is regarded as a leader in the media sector, due to its technological development, the high quality of its content and outstanding production, technical and management skills.  However, it will be increasingly difficult for Australian media to keep abreast of global developments, unless its media companies can aggregate skills across a range of media sectors.

A relaxation of cross-media rules will assist Australian media organisations to compete in an increasingly global environment.  Global media organisations operate in far larger markets and are much greater in scale, than their Australian counterparts (noting in this context that News Corporation is a foreign entity for the purposes of the Broadcasting Services Act). Many of these organisations are developing multiple capabilities to take advantage of technological change and emerging audience demand. Australian media companies need to develop similar strategies to ensure their relevance in the future. These strategies will depend on the aggregation of a range of skills drawn from across all media. In addition, Australian companies need to be of sufficient size to fund the investment required to implement these strategies. 

3.3 Editorial Independence

Network Ten submits that the proposed Bill offers appropriate safeguards to ensure editorial integrity between cross-media holdings.  Regulation of editorial integrity will be a more targeted means of ensuring a diverse range of opinions in the Australian media than the existing cross‑media ownership provisions. 

The specific regime for regulation of the level of news and current affairs produced by cross‑media entities in regional markets is appropriate, given that these markets lack the scale, diversity and degree of media competition found in the larger metropolitan markets.

The Australian Broadcasting Authority has an appropriate role, of receiving and monitoring cross-media undertakings.  It has wide investigative and enforcement powers, which are available if necessary.  In practice, the prospect of any breach of a cross-media undertaking is low, given the level of public interest in and scrutiny of the media.  A breach of an undertaking giving rise to a lack of diversity of news and current affairs reporting will be obvious.  Further, commercial broadcasting licences are valuable assets which are unlikely to be put at risk by their owners.  There is a strong record of compliance by the broadcasting industry with content-related licence conditions.

4. Access by Australians to New Digital Services

This Bill is being introduced at a time when the Free-To-Air and Pay TV industries are at a cross-roads in relation to the introduction of digital services.   Consequently, it will be important to ensure that, in the Australian market place, no one group can control the gateway into the home for new digital services that may be offered to the household.

The pace of the development of digital services depends in large part upon the availability of appropriate and affordable equipment for consumers to receive digital services.  Australian consumers will have two means of obtaining such services – to purchase outright a digital set top box or integrated receiver or to obtain such services through the digital Pay TV platform.  The Free-To-Air industry has supported open standards for digital set top boxes that may be offered to consumers through retail stores.  

The digital platform to be introduced by Foxtel, and its partners News Ltd, Publishing and Broadcasting Limited and Telstra will also play a key role in the introduction of digital services to the household.  Other providers or potential providers of digital services, beyond the Free-To-Air and Pay TV industries, have an interest in a common and open means of accessing households, including Fairfax and Internet Service Providers.

Consequently, with increased convergence, it is important to ensure that appropriate regimes are in place so that the Free-To-Air industry and others developing digital services are not "shut out of the house" by Foxtel obtaining control of the gateway to consumers for the provision of digital services.  

Specific terms of access to the digital Pay TV platform for all content providers, both Pay TV and Free-To-Air, as well as new developers, need therefore to be worked out upfront.  

Network Ten has lodged a detailed submission with the Australian Competition and Consumer Commission (ACCC) outlining Ten’s concerns with the proposed transactions between Foxtel, Optus and Telstra proceeding in the absence of safeguards to secure diversity of views and content.

Network Ten advocates that Parliament and the ACCC should prohibit greater concentration in the Pay TV and related telecommunications markets until the issue of access to the household through the digital Pay TV platform is determined.  This will ensure there will be diversity of content and views so that Australians can enjoy fully the benefits of convergence and the development of new digital services.

Conclusion

Network Ten supports the removal of the foreign ownership restrictions on commercial television broadcasting licensees and the proposed changes to the cross-media ownership rules. Network Ten submits that these changes will help increase efficiency, diversity and competition in the Australian media and that the Bill appropriately deals with concerns about editorial independence through more directed regulation than the present ownership and control rules.

It is in the interests of Australians for the proposed Bill to be passed.  It is also vital to promote diversity that access to the household through the digital Pay TV platform be determined if Australians are to enjoy fully the benefits of convergence and the development of new digital services.

The Bill in conjunction with a workable access regime for the digital Pay TV platform will deliver diversity of views, content and choice.  

This is in contrast to the anti-competitive and adverse public interest outcomes that would flow if Foxtel and its partners are allowed to dictate the type and content of digital services, and terms such services may be made available and accessed by Australians.
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