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Glossary

CAP

The European Union's Common Agricultural Policy.

CER

The Australia - New Zealand Closer Economic Relations Agreement.

DFAT

Department of Foreign Affairs and Trade (Australia).

DSB

Dispute Settlement Body of the World Trade Organization.

EFTA

European Free Trade Area. For most of the UR, the EFTA countries
included Austria, Finland, Iceland, Norway, Sweden and Switzerland.
Austria, Finland and Sweden have since joined the EU (and left the
EFTA) and the principality of Liechtenstein has joined the EFTA
countries.

EU

European Union.

GATS

General Agreement on Trade in Services.

GATT

The General Agreement on Tariffs and Trade (1947 and 1994). The
acronym 'GATT' will refer to GATT 1947, while the 1994 amended
version will be referred to as 'GATT 1994'.

GC

General Council of the World Trade Organization.

IFIOR

International Forum on the Indian Ocean Region.

ITO

International Trade Organization.

MC

Ministerial Council of the World Trade Organization.

MFA

Arrangement Regarding International Trade in Textiles (Multi-Fibre
Arrangement).

Multilateralism

While the general definition of multilateralism refers to an agreement
in which three or more parties participate, under GATT / WTO,
multilateralism refers to the participation of all contracting parties /
Members of GATT / WTO specifically.

MFN

Most-Favoured-Nation principle whereby any advantage, favour,
privilege or immunity granted by any Member to any product
originating in or destined for any other country shall be accorded
immediately and unconditionally to the like product originating in or
destined for the territories of all other Members.
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MTNs

Multilateral Trade Negotiations. Since 1947, eight MTNs have been
undertaken. They are Geneva (1947), Annecy (1949), Torquay (19501), Geneva (1955-6), Dillion (1960-2), Kennedy (1962-7), Tokyo
(1973-9) and Uruguay (1986-93).

National Treatment The GATT / WTO principle whereby the products of the territory of
any Member imported into the territory of any other Member shall not
be subject, directly or indirectly, to internal taxes or other internal
charges of any kind in excess of those applied, directly or indirectly,
to like domestic products.
OEeD

Organization for Economic Cooperation and Development.

Phytosanitary

Issues pertaining to the health of plants. In the WTO context sanitary
and phytosanitary measures are those that protect human, animal,
plant life and health.

Plurilateral

Plurilateral Agreements under the WTO are those which are only
applicable to Members who chose to sign them. There are currently
four plurilateral agreements which come under the WTO Agreement.
They are the Agreement on Trade in Civil Aircraft, the Agreement on
Government Procurement, an International Dairy Agreement and an
International Bovine Meat Agreement. As yet, Australia is party to
the Bovine Meat Agreement; is currently considering the dairy and
government procurement agreements and has observer status to the
civil aircraft agreement.

Safeguard.s

GATT-condoned measures which counter trade that threatens or
causes serious injury to the domestic industry that produces like or
directly competitive products.

TRIMs

Trade-Related Investment Measures.

TRIPs

Trade-Related Aspects of Intellectual Property Rights.

TPRB

Trade Policy Review Body of the World Trade Organization.

TPRM

Trade Policy Review Mechanism.

Unilateralism

The implementation of international trade policies by one state
without the consent of affected parties.

UR

Uruguay Round of General Agreement on Tariffs and Trade
Multilateral Trade Negotiations.

US

United States of America.

WTO

World Trade Organization
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Major Issues

International Trade influences most aspects of every-day life in Australia, from the kinds of
food we put on the table, to gross national product, education policy and unemployment
levels. Internationally, trade regulation affects levels of underdevelopment and global security
arrangements. It has been argued that Cold-War issues of security and ideology have been
replaced by trade diplomacy and pragmatism. Changes introduced by the Uruguay Round
(UR) and the inauguration of the World Trade Organization (WTO) have immediate and
long-term implications for the future of Australia and international relations in general. Yet
few people are aware of the kinds of changes introduced by the UR or the relevance of these
changes for Australia.
Two fundamental points encapsulate the significance of the UR for the international trading
system and Australia as a part of that system. The first recognises the DR as merely one
more stage in an on-going process of evolution and amendment of the trading system.
While change introduced by the UR was comprehensive and legalistic, in contrast to the
previously gradual and pragmatic change which characterised GATT's evolution, it remains,
nevertheless, only one part of a continuing process of change. The second recognises that
GATT and now the WTO exists to facilitate international trade. It does not exist
necessarily to implement free trade conditions, though the current consensus recognises
liberalisation of trade (not free trade) as the best policy for improving global economic
growth, assisting underdeveloped states and fostering international interdependence which is
understood to strengthen peaceful relations between states.
It is important to remember that authority in the WTO rests solely in the hands of Members
and that decisions are generally based on consensus. This means that decisions made by the
WTO Ministerial Conference are influenced not only by trade issues but by domestic
concerns as interpreted by national governments and voiced through individual trade
ministers. While different areas of trade negotiation will be of interest to different sections of
the community, it is the government's job to assess the overall impact on Australians of any
one negotiation and reach agreements, within the political limits that are integral to any
international negotiation, that accord with what the government perceives to be the principal
I
needs of the country.

Australia's position in relation to the UR and the WTO is directly tied to its status as a middle
trading power. Unlike the US or the EU, Australia relies, to a far greater extent, on the
effectiveness of the multilateral trading system in ensuring Members abide by agreed
concessions. This means Australia needs to promote the WTO as the principal trade forum
and encourage others to be guided by its principles. In recognition of this, Australia launched
a major diplomatic effort in order to secure specific ends during the UR and has continued to
promote further trade negotiations and liberalisation through WTO channels. Australia's
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active promotion of both multilateralism and liberalisation measures was evident in its
fostering of the Cairns Group in negotiations on agriculture and its continued involvement in
chairing several WTO bodies and negotiating groups.
Change introduced by the DR is highly technical in that negotiations dealt with very specific
trade-related areas. Much of this paper, for that reason, looks at individual agreements and
how they differ from relevant provisions which existed prior to the DR.
The outcomes of the DR and the inauguration of the WTO have received mixed reviews.
Arguments supportive of DR outcomes have emphasised the increased definition and
stringency of WTO rules, yet critics have highlighted the possibility that this stringency
might enable the new trade organisation to overrule domestic legislation. Alternatively, DR
outcomes are calculated to bring substantial economic benefit to those Members who have
agreed to implement trade liberalisation measures. However these calculations, it is argued,
overlook the positions of less-developed countries and how they might fare as a result of
increased trade liberalisation, principally in the areas of preferences, intellectual property
rights, trade-related investment measures and agricultural trade.
As for the international trading system itself, critics argue the DR changed very little and that
many of the flaws in GATT have yet to be adequately addressed. Others argue the WTO, like
GATT, still lacks the power to enforce Member adherence to agreements, that trade
liberalisation agreements contained in the text of the final agreement are not reflected in the
concessions made by Members and that the institutionalisation and increased regulation of
the WTO Agreement has the potential to undermine the flexibility that characterised GATT
and the ability of Members to marry domestic concerns with international obligations.
Despite both praise and condemnation for the DR and WTO, multilateralism remains the
most effective means for conducting international trade relations to date. The influence
Australia was able to exert over the course of the agricultural negotiations through the Cairns
Group is evidence that smaller trading nations are able to contribute to the development of
international trade regulation. Yet this was possible principally because of the existence of a
multilateral forum such as the WTO. For this reason it is important that the WTO continues
as an effective and viable forum for enabling negotiation and enforcement of trade
regulations, yet flexible enough to cater to future developments in the global economy. It can
only remain so through Member scrutiny of the repercussions of amended and revised
agreements and active participation and interest in the evolution of the WTO.

IV
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Introduction

In the sphere of international relations, no issue more directly influences the everyday lives of
Australians than trade. It influences what we have for dinner, the kinds of clothes we wear,
unemployment levels, education policies, our standard of living, and the viability of crops
and livestock our farmers produce. On a global scale, trade influences Australia's foreign
relations, global poverty and development, environmental and labour standards, international
interdependence and cultural exchange. Trade has become so fundamental to international
and domestic issues some have described it as having usurped the place defence and security
issues once held. Because of the increasing importance of trade- and in particular the conduct
of trade between states, companies and people - changes to the agreement that has regulated
most international trade since the end of the Second World War - the General Agreement on
Tariffs and Trade (GATT) - should be the subject of considerable scrutiny. Indeed, during the
Uruguay Round of Multilateral Trade Negotiations (UR) sections of the Australian
community, including representatives of textiles, footwear and clothing industries, primary
producers, automobile manufacturers and dealers, service industries and environmental
activists, made assorted representations to the government concerning possible repercussions
of the UR for relevant industries and issues. Many groups continue to voice opposition to
some of the provisions of the World Trade Organization (WTO) Agreement and even to the
concept of an international trade regulating body.
TheUR has introduced comprehensive and legalistic change to the GATT system of
international trade regulation. The sheer size and scope of UR outcomes has dissuaded many
from attempting to undertake necessary analysis of the implications of these outcomes for
Australia. It has led others to reach inadequate conclusions regarding the UR and its
implications based on a poor understanding of both the history of international trade
negotiations and the technical and political outcomes of the Round itself.
Though this paper examines changes to trade regulation introduced by the UR specifically
and arguments for and against these changes, it is vital to recognise the context in which these
changes were introduced. GATT was initially drawn up in an attempt to regulate the
international trading system and avoid the debilitating effects of protectionist trade policies
that were seen as having contributed to inter-war economic and security tensions. Based on
GATT's history, the UR needs to be recognised as part of a long-term process of trade
liberalisation built on the principles of non-discrimination between member states and
multilateralism. Though the kind of change introduced by the UR is far more legalistic and
wide ranging than that achieved during any previous round of negotiations, they are changes
built on those that have gone before.
The kind of change introduced by the UR can be attributed to the perception, which existed
prior to the Round's commencement, that GATT was ineffective and outmoded. This
perception was based on major trading states increasingly resorting to protectionist trade
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policies in order to protect domestic interests. This trend was particularly evident in US trade
policy. Following the Second World War, the US had implemented open trade policies in
order to facilitate European and Japanese reconstruction. Open markets encouraged the
growth of export industries in Europe and Japan which in turn provided foreign capital to
facilitate repayment of US loans and created markets for US goods. By the early 1970s the
US balance of trade had slumped from a considerable surplus into deficit. Domestic economic
problems were being blamed on poor trade figures, which in turn were being attributed to
closed European and Japanese markets. Calls for free trade now became calls for 'fair' trade
and a 'level playing field'. Essentially US exporters wanted the same access to foreign
markets that they felt were open to foreign importers. Trade in the early 1980s was
characterised by increasing export and domestic subsidies, voluntary export restraints and
orderly marketing arrangements, all of which abused GATT's fundamental principles of mostfavoured-nation, national treatment and the elimination of quantitative restrictions. The UR
sought to reverse this trend towards 'new protectionism', reaffirm GATT's credibility as the
primary regulator of global trade and overhaul GATT rules, structures and practices in order
to establish the Agreement's relevance to a trade system that had undergone momentous
change since the 1940s. The growth of trade in goods has increased about elevenfold in real
terms since 1950.
Until the UR, GATT negotiatIOns had concentrated solely on reducing barriers to
merchandise trade and predominantly tariff barriers. When the UR first was launched there
was widespread recognition that states, companies and people exchanged not only goods but
also ideas, services and money and that these transactions influence and are integral to trade
relations between states. As such, the WTO Agreement includes provisions regulating traderelated aspects of intellectual property rights, services and investment. The inclusion of these
new trade areas reflects the fundamentally altered context of current trade negotiations.
In an attempt to increase awareness of the effects of the UR for Australia, this paper seeks to
outline the multilateral trade system under GATT / WTO, and highlight changes introduced
to this system by the UR and the possible repercussions of these changes. To achieve this, the
paper will:
«&

«&

«&
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explain GATT, the UR and the WTO and the relationship which exists between them,
for these three entities both derive from and simultaneously reinforce each other,
examine the main outcomes of the UR and show how they differ from GATT
proVISIOns,
and present the main arguments both for and against UR outcomes and their
relationship to Australia's trade position.
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Background

i) What was GATT?
GATT was an international agreement that established principles for the conduct of
international trade relations between contracting parties. I In essence these principles were:
.. multilateralism based on non-discrimination (or unconditional most-favourednation [MFN] status): whereby negotiated agreements and concessions are applicable
equally to all Members,
.. liberalisation: the reduction of barriers to international trade,
.. reciprocity: where one country that benefits from another country's lowering of trade
barriers should offer equally beneficial concessions,
• safeguards: allows limited and defined scope for members to escape certain provisions.
• development: recognises and attempts to address the unequal trading positions of lessdeveloped economies as compared to developed Members.
These principles aimed to facilitate economic development by curtailing artificial restraints
on trade.
GATT was, in origin, a trade agreement designed to record the results of a tariff conference
held in 1947. This conference was envisioned as the first of a number of conferences to be
conducted under the auspices of the more comprehensive International Trade Organization
(ITO). Fearing that the ITO would, amongst other things, infringe upon national sovereignty,
the US Congress failed to ratify the ITO Charter in 1950. The overwhelming importance of
the US as a market and supplier of traded goods, particularly in the post-World War II
environment, meant its non-participation in the ITO effectively signalled the organisation's
demise.
GATT had been ratified earlier, in 1947, by US President Truman who was granted
Congressional authority for a limited period of time enabling him to enter into international
agreements. Because of the time limits imposed on this authority, negotiators incorporated a
Protocol of Provisional Application into GATT which allowed the Agreement to be
implemented without having to wait for ratification of the ITO Charter. Since the ITO was
meant to provide the formal structure for trade negotiations, these provisions were not
included in GATT. De facto administrative procedures evolved over time, yet none were
formally instituted into the Agreement until the Uruguay Round of Multilateral Trade
Negotiations (UR) when the World Trade Organization was formally established.

ii) The Uruguay Round (1986-93)
Between 1947 and 1986, GATT conducted seven Multilateral Trade Negotiations (MTNs).
The UR, so called after the Uruguyan city of Punta del Este where the Ministerial Declaration
calling for a new round of negotiations was signed, was the eighth and most comprehensive
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MTN to date. It commenced in a period of international economic growth and ended in a
period of recession. It was the product of dramatic changes in the global economic order, in
terms of both trade growth (which has increased thirteen fold since 1950) and international
political economy (from US dominance of the post-World War II international economy, to
widespread decolonisation, European integration, and the phenomenal growth of some East
Asian economies). While the previous MTNs were principally dominated by tariff reduction
issues, the UR produced agreements on new trade-related areas. The increased scope of
negotiation attempted to create a more durable and viable multilateral system by creating
agreements that would:
• further the principles established by GATT;
• counter the gradual erosion of the system due to rule abuse;
• address past change and create a framework that would cater to future change.
In attempting to fulfil these criteria the
UR outcomes amend GATT agreements
and codes dealing with:
• schedules of concessions
• balance-of payments provisions
• technical barriers to trade
III
anti-dumping provisions
III
customs valuation
III
preshipment inspection
• rules of origin
III
import licensing procedures
III
state trading enterprises
III
free trade areas
III
waivers of obligations
III
modification of schedules
III
subsidies and countervailing measures
III
sanitary and phytosanitary measures
• and safeguards.
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In addition UR outcomes incorporate
new agreements on:
agriculture
• textiles and clothing
• trade in services
III
trade-related aspects of intellectual
property rights
• trade-related investment measures
III
dispute settlement
III
trade policy review
III

and plurilateral agreements on:
trade in civil aircraft
government procurement
• trade in dairy products
• and "trade in bovine meat products.
III
III
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These outcomes are presented as either Agreements, Understandings, Decisions or
Declarations in two distinctive parts (see Appendix One). The first part consists of the
Final Act and the Agreement Establishing the World Trade Organization and represents
the main outcome of the UR in that it has treaty status once ratified by Members. The
second part is comprised essentially of Ministerial Decisions and Declarations (and one
Understanding) which do not have treaty status and were included primarily as part of the
political give and take that is integral to any GATT negotiation. Their main aim was to
provide administrative guidance in the interim period between the final signing of the
Uruguay Round Agreement in Marrakesh (15 April 1994) and the inauguration of the
WTO (1 January 1995).

iii) The Relationship between GATT, the Uruguay Round and the WTO
Understanding the relationship between GATT, the UR and the WTO is important because
it explains the history of multilateral trade liberalisation since 1947, changes initiated to
overcome past flaws and provisions introduced to further trade liberalisation.
The WTO is the formal institutionalisation of GATT. It provides a framework for the
implementation of the agreements, decisions and understandings of the WTO Agreement,
which, in turn, can be seen as the culmination of both trade liberalisation efforts since
1947 and the outcomes of the UR. 'GATT 1994', as distinct from 'GATT', is one of the
multilateral trade agreements that is an integral part of the Agreement Establishing the
World Trade Organization. 'GATT 1994' consists largely of the original provisions of the
General Agreement on Tariffs and Trade (GATT) of 1947 as rectified, amended or
modified.
Perhaps the best analogy for understanding the relationship between these three entities is
one where GATT is envisioned as an old 1940s style coat (which has been done up and
mended over the years); the UR a washing machine; and the WTO a coat hanger. Between
1986 and 1993 the coat was put through the washer, to be left on a hanger to dry and allow
all the wrinkles to fall out. Though the coat is cleaner, it remains essentially the same
GATT coat (and does not necessarily keep the cold out any more effectively). The coat
hanger gives the coat shape, rather than leaving it in a heap on the ground. Before the
WTO, this task was fulfilled by the Protocol of Provisional Application, a temporary
arr'Jillgement as the title ~ould suggest. Yet when Members implement GATT they only
implement substantive agreements - the coat - not the hanger! Because all Members are
different, the coat fits in some places and doesn't in others: while some find it comfortable,
others find it stiflingly hot or tight. Either way, it represents the world's main protection
against the elements of unbridled trade unilateralism.
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While this paper seeks to explore the WTO and the repercussions of this organisation for
Australia, it is necessary to outline the outcomes of the UR and how they differ from past
GAIT Agreements because the WTO provides the framework within which UR outcomes
will be implemented. Changes to the international trading system, as such, will result from
differences between GAIT 1947 and UR Agreements and how they have and are intended
to be implemented. The indivisibility of the WTO and the UR is evident in the Final Act
Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations where
the substantive agreements (dealing with issues such as agriculture, textiles and subsidies)
are actually annexes to the Agreement Establishing the World Trade Organization (WTO
Agreement). The following section of this paper, therefore, examines the major outcomes
of the UR, shows how they differ from previous GAIT agreements and highlights their
particular relevance to Australia.

Uruguay Round Outcomes

i) The WTO as an Institution
Article IV of the WTO Agreement establishes a formal administrative structure for the
conduct of trade negotiations comprised of a Ministerial Conference (MC) and a General
Council (GC). In addition, the WTO has three councils responsible for issues pertaining to
trade in goods, services, and trade-related aspects of intellectual property rights, and three
committees dealing specifically with trade and development issues, balance-of-payments
restrictions, and budget, finance and administrative matters (see Appendix Two). The three
councils are permitted to establish subsidiary bodies as required. The Dispute Settlement
Body (DSB) and the Trade Policy Review Body (TPRB) are two additional bodies which
were established during the UR in order to administer dispute settlements and trade policy
reviews. A Secretariat, headed by a Director-General, has been formally instituted into the
Agreement to facilitate the work done by these eight main bodies (see Appendix Three).
The Agreement outlines various responsibilities for each of these groups and establishes
timetables and delegates authority for the refinement of specific functions. Ultimate
authority for decisions on all matters under any of the Multilateral Trade Agreements
resides in the Me. The MC is open to all WTO Members and is required to meet at least
once every two years with the inaugural meeting scheduled to take place in Singapore in
December 1996. Between MC meetings, the GC undertakes the functions of the MC,
although ultimate authority remains the prerogative of the MC. The GC also discharges the
responsibilities of the Dispute Settlement Body and the Trade Policy Review Body and
membership, like the MC, is open to all Members. The three councils come under the
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guidance of the GC, while the three committees, although established by the MC, are
answerable to the GC and required to undertake any functions assigned to them by the GC.
Although no GATT structure was ever formally instituted, a de facto structure gradually
evolved once the ITO was pronounced defunct. The WTO structure reflects, to a certain
extent, that which existed under GATT. The Contracting Parties, the only institutional
body envisaged when GATT first came into being, had authority to create or alter GATT
provisions. In 1960, the Council of Representatives was established by a decision of the
Contracting Parties as their intersessional committee. Membership of the Council was
open to all contracting parties, yet in 1987 only two thirds of members were represented.
Decisions in Council were consensus based.
As in GATT, the WTO can establish secondary committees, working parties and panels to
examine specific questions and problems. Unlike the WTO, there was no authority in
GATT for their creation. The nature of these subsidiary bodies under GATT was
temporary, although occasionally long-running, their membership determined by the
particular question under consideration, and their conclusions founded essentially on
pragmatism or negotiation.
There seems little difference between the formal and informal structures of the WTO and
GATT. If anything the WTO structure represents the formalisation of a structure which
already existed. Yet it is this very process of institutionalisation which constitutes a
significant change in multilateral trade relations.
Where once all that was required to establish or close a committee, working party or panel,
was a decision by the Contracting Parties or Council, under the WTO these changes
involve alterations to the WTO Agreement.
The WTO amendment procedure is lengthy and requires a consensus decision by
Members. Where consensus is easily achievable the procedure for amending the
Agreement is relatively straightforward. On the other hand, were the current consensus
supporting the norm of non-discrimination and efficiency overthrown for redistribution
and equity, as argued by some less-developed states, amendment of the WTO would prove
confrontational to say the least.
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ii) Dispute Resolution
Since the WTO's inauguration, nine dispute procedures have been initiated by Members.

Complainant(s)

Offending
Member
Malaysia

Canada

Date brought to Issue
WTO.
10 January 1995 Prohibition
of
imports
of
polyethylene and polypropylene
24 January 1995 Standards for reformulated and
10 April 1995
conventional petrol
4 April 1995
Measures concerning the testing and
inspection of agricultural products
19 May 1995
Trade Description of Scallops

Japan

22 May 1995

United States

3 May 1995

Canada
United States
United States
Canada
India

30 June 1995
19 July 1995
7 July 1995
7 July 1995
28 August 1995

Singapore

United States

Venezuela
Brazil
of United States

Republic
Korea
European
Communities
United States

of
Republic
Korea
European
Communities
Japan
United States

Imposition of import duties on
automobiles from Japan under
Section 301 and 304 of the Trade Act
of 1974
Measures concerning the shelf-life of
products
Duties on Imports of grains
Taxes on alcoholic beverages
Measures restricting the import of
Indian woollen garments

The kinds of issues underpinning these disputes vary widely. While the much publicised
US-Japan dispute arose over the US' imposition of a 100 percent tariff on the importation
2
of thirteen Japanese car brands into the US , the VenezuelalBrazil-US dispute relates to
technical standards applied to imported petrol by the US Environmental Protection
Agency. Other disputes raise issues about other technical standards and classifications,
breaking of scheduled tariff bindings and the application of overly stringent sanitary
restrictions against some imports. Of the nine cases brought before the WTO only two
have been brought to any kind of resolution. Both the US-Japan automobile dispute and
the Singapore-Malasian dispute over plastic resins were settled by bilateral understandings
before a DSB panel was convened.
The future effectiveness and viability of the WTO rests largely on its ability to resolve
disputes between Members, including its capacity to foster bilateral conciliation and
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negotiation, and the willingness of Members to abide by the Dispute Settlement Body's
rulings.
Dispute resolution in GATT was closely tied to questions concerning GATI's purpose. On
the one hand, dispute resolution procedures were understood to underpin GATI's role as a
forum for negotiation, while others saw these procedures as GATI's primary rule
enforcement mechanism. Of these two perspectives, changes made to dispute resolution in
the Uruguay Round are more representative of the latter and have tended to apply a more
legalistic approach to WTO dispute settlement.
The Understanding on Rules and Procedures Governing the Settlement of Disputes in the
WTO Agreement contains five central features which differentiate it from previous GATI
dispute mechanisms. These features include a detailed exposition of dispute resolution
procedures and strict time-scales for their implementation. Under the WTO, specific
dispute procedures operate automatically, requiring a consensus decision by contracting
parties to interrupt them. It allows the appointment of persons qualified in international
law to hold dispute panel positions and establishes an appellate tribunal.
The nature of GATT's relationship to the defunct ITO saw the original Agreement drawn
up with very few explicit references to dispute resolution, as structural and procedural
provisions were to have been implemented through the ITO. While GATT Articles XXII
and XXIII provided the framework for dispute settlement since 1947, implementation of
these Articles established practices which went beyond the fairly vague directions they
outlined.
While Article XXII established little more than the right to consult with other contracting
parties on any matter relevant to the operation of the Agreement, Article XXIII established
three pillars of dispute resolution:
A settlement procedure could be invoked on the basis of nullification or impairment
of benefits3 rather than on a breach of agreement. (This clause would support the
argument that GATT dispute procedures were orientated towards settlement
negotiation rather than rule enforcement.)
• Contracting Parties were permitted to give rulings on any dispute.
lID
Contracting Parties could authorise the suspension of obligations or concessions to
contracting parties found to be responsible for nullification or impairment of benefit
to other contracting parties.

ED

Unlike GATT's Article XXIII, which emphasised nullification or impairment of benefit as
the legitimate cause for invoking dispute settlement, the WTO Agreement refers to both
impairment of benefit as cause for settlement as well as infringement of obligation. This
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change is indicative of a reorientation of GATT from the protection of principles to the
protection of rules.

iii) Trade Policy Review Mechanism (TPRM)
The TPRM, through the Trade Policy Review Body (TPRB), establishes a system of
review which aims to increase the transparency of the trading system by providing detailed
reports on Member's trade policies. Transparency is fundamentally important to trade
liberalisation because it builds confidence in the multilateral trading process by enabling
Members to see that other Members are abiding by negotiated agreements. The aim of this
review process is to contribute to improved adherence by all Members to UR rules,
disciplines and commitments. Transparency is the primary benefit of trade policy review,
rather than policing agreement adherence, because the TPRM specifically states that it is
not 'intended to serve as a basis for the enforcement of specific obligations under the
Agreements or for dispute settlement procedures, or to impose new policy commitments
on Members.'4 This specific provision in the Mechanism is intended to increase the
openness of Members and allay fears that the information they divulge will be used against
them. It is arguable whether this provision will encourage Members to declare policies that
might be interpreted as inconsistent with WTO agreements.
Though the Trade Policy Review Mechanism (TPRM) is a relatively small part of the
overall agreement, it represents a significant development in multilateral trade regulation
for several reasons.
The TPRM is useful not only for the information it can provide for WTO Members but
also for domestic policy makers. Being required to analyse all related domestic policies
from a trade perspective necessarily forces administrations to identify the effects of these
policies on international and, in particular, multilateral trade, thus overcoming some of the
problems of a trade policy based exclusively on narrow sectoral interests. In addition,
while most developed countries are able to afford agencies which collect and analyse data
on trade-related issues, less-developed Members have limited access to the kind of
resources offered by the TPRB'
The frequency of review for each Member is based on its importance as a trading state as
measured by its share of world trade. The European Union (which is counted as one
Member), the US, Japan and Canada - the four Members with the largest consecutive
perc~ntage shares of world trade - are reviewed every two years. The next sixteen largest
Members (including Australia, currently ranked fourteenth) are reviewed every four years,
while the remaining Members' trade policies are reviewed every six years.
Under GATT, individual contracting parties' trade policies were only reviewed in a case of
dispute settlement or for reasons of negotiation. Under the TPRM, review procedures are
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based on pre-set criteria and derived from two reports, one compiled by the Member under
review and the other by the WTO Secretariat, which aims to present a more independent
assessment.

iv) Agriculture
Negotiations undertaken under GATT or the WTO are essentially political, as much as
economic, and none more so than the Agreement on Agriculture. Prior to the UR,
agriculture had been exempt from many of the provisions governing trade in other
products. This was primarily due to a waiver granted to the US in 1955, which allowed it
to impose quantitative restrictions or special fees above and beyond customs duties on
imported agricultural goods which interfered with the US Farm Program. 5 Some areas of
agricultural trade were dealt with in provisions relating to anti-dumping and countervailing
duties, quantitative restrictions, subsidies and general exemptions, but major contracting
parties ensured agriculture essentially remained outside tariff reduction negotiations.
Parties to the UR negotiations on agriculture were divided into two camps: one supporting
substantial reform of trade rules and significant liberalisation, the other arguing for limited
reform and liberalisation based on the view that agriculture was a special case. The
polarisation of agricultural negotiations centred on external barriers to trade and domestic
support policies.

External Barriers to Agricultural Trade. External barriers to trade essentially relate to
tariff and non-tariff barriers that influence trade prices and volumes when goods cross
borders.
Domestic Agricultural Support Policies. Examples of internal agricultural support policies
include:
• domestic support - government assistance to suppliers of goods or services. It can come
in many forms including; direct government payments; taxation relief on gross income
or production inputs such as fertiliser, petrol or equipment; or control of the price
mechanism on goods sold on the domestic market.
CD
export subsidies - payments or other benefits given to domestic producers of exported
commodities.
An understanding of the domestic and international politics surrounding the UR
agricultural agreement is integral to understanding the final outcome. The main
protagonists in this negotiation were the EU (supported by the EFTA, Japan, South Korea
and some developing countries), the US and the Cairns Group.

The Cairns Group was formed in 1986 in response to European opposition to the
inclusion of agriculture in the DR. Its members are Argentina, Australia, Brazil, Canada,
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Chile, Colombia, Fiji, Hungary, Indonesia, Malaysia, the Philippines, New Zealand,
Thailand and Uruguay. It is chaired by the Australian Minister for Trade. The main
objective of this group during the UR was to gain the full application of GATT principles
to agricultural trade and the reduction of barriers to this trade. In addition, in recognition of
the increasing role of domestic policies in influencing trade, the Cairns Group pushed for
the reduction or elimination of domestic trade-distorting policies. Some argue it was
essentially the pressure exerted by this group that extended the UR for an extra three years
when it refused to allow the Round to end without a satisfactory conclusion of the
agricultural agreement. Others have depicted the centrality of agriculture to the conclusion
of the whole UR as a ploy by US agriculture officials to reduce US domestic farm support
levels. 6
While the US and the Cairns Group pushed for reform and liberalisation of agricultural
trade, the EU and its supporters attempted to maintain the current system with as little
variation as possible. In 1990, the scheduled end of the UR, the positions of parties to the
agricultural agreement had barely moved. Between 1990 and 1993, developments within
and outside GATT finally lead to a compromise agreement on agriculture. The following
chart provides a brief description of those developments and the related positions of the
main parties.

• 1990 Positions

• 1990 GATT
Ministerial Meeting,
Brussels

• Early 1991
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US / Cairns Group
• all trade distorting domestic
and export subsidies should
be phased out over some
period and all import
protection converted to
tariffs which should be
sharply reduced.

EU / Supporters
• there should be an
agreement to reduce the
aggregate spending on
domestic and export
subsidies (enabling the
maintenance of subsidies
for important sectors) and
some limits on border
protection.

• Cairns rejects EU position on
agriculture and US / Cairns
countries pull out of all UR
negotiations.

.. not prepared to alter
position in anyway.

.. based on UR walkout and
a US initiated GATT
panel ruling against EU
oilseed policies, the EU
was pushed to reform its
internal grain, oilseed,

The World Trade Organization

• December 1991
'Dunkel Draft'. Due to
delay in negotiation,
the GATT DirectorGeneral, Arthur
Dunkel, produced a
draft text. *
• November 1992 Blair
House Agreement. **

• endorsed the Dunkel Draft
and stated this would be their
final compromise position.

• Cairns Group unhappy with
the compromises embodied
therein, but had little choice
other than to go along with
the Agreement.

.. December 1993 changes to base
periods allowed and
some countries
permitted to postpone
tariffication of a few
products

dairy and livestock
policies.
• rejected Dunkel Draftparticularly provisions on
reductions in value of
export subsidies and
volume of export
subsidised goods.
• France unhappy - objected
to subsidy limitations and
wanted CAP immune to
WTO challenge
indefinitely.
• enabled subsidisation of
more products during the
implementation period
and Japan and South
Korea able to postpone
rice tariffication. 7

* The Dunkel Draft called for:
•
CD

CD

•
CD
CD
CD
CD

•

the conversion of all agricultural non-tariff barriers to tariffs (tariffication);
all agricultural tariffs to be reduced by a minimum of 15 percent and an arithmetic average of
36 percent;
where tariffication is implemented a minimum access level was to be established of 3 percent
of domestic consumption in a base period of 1986-88, or imports in those years (current
access), whichever was higher;
access to be established on a tariff-line by tariff-line basis;
all tariffs to be bound at the end of the implementation period;
a phased reduction in spending on export subsidies of 36 percent;
a reduction in the volume of subsidised exports of 24 percent;
a 20 percent reduction on all trade-distorting domestic policies on a commodity by commodity
basis; and
established provisions allowing for special and differential treatment for developing countries.

** The Blair House Agreement (named for the official US government visitors residence

in
Washington, DC where negotiations were held) between the US and the EU, lead to compromise
on five fundamental elements of the Dunkel Draft and represented a move in a direction favouring
the EU position. These elements were:
• reductions in the volume of subsidised exports from 24 to 21 percent;
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•

•
•
•

commodities would be aggregated to meet minimum access requirements, rather than having
to meet access requirements on an item-by-item basis thus allowing the EU to protect more
sensitive sectors;
instead of requiring that domestic subsidy cuts be made on a commodity basis, cuts of 20
percent would be made on the aggregate measure of support for all commodities;
EU compensation payments and US deficiency payments (paid in lieu of supports and
subsidies) would be exempt from reduction; and
established a 'cease fire' period of six years within which time no complaints could be initiated
in the WTO if the country in question was complying with its UR commitments.

Despite the inability of the Cairns Group to achieve its objectives in full, the final
Agreement on Agriculture does apply GATT principles more fully to agricultural trade
than previously. Australia's official position on this agreement recognised the potential
gains to be made if the agreement was adhered to by Members but emphasised the need for
further negotiation and barrier reductions if increased liberalisation of agriculture was to
be achieved.

v) Anti-Dumping
The Agreement on Implementation of Article VI of GATT deals with amendments to
provisions governing anti-dumping actions. Dumping occurs when an exporter sells goods
to an export market at a price below that charged for comparable goods in the exporter's
home market. Dumping can occur either for competitive purposes, to undercut the price of
the same product in a foreign country, or to dispose of surpluses in order to avoid
reductions in domestic prices and subsequently producers' incomes. GATT and now the
WTO allows Members to impose additional duties (anti-dumping duties), within the
confines of the Agreement on dumped goods.
The anti-dumping provisions in the WTO Agreement have not changed significantly from
those which existed in GATT. They do, however, include new provisions concerning the
initiation of anti-dumping investigations which aim to increase the transparency of anti8
dumping actions and discourage frivolous claims.
The issue of anti-dumping regulation is relevant to this paper for many reasons, although
two stand out in particular. Firstly, despite the current emphasis on competition, antidumping provisions can be considered as legalising anti-competitive practices by
legitimising penalties against low priced imports. A recent report on future APEC
initiatives, for example, emphasised the correlation between competition policy and antidumping measures when it encouraged APEC leaders to declare that there would be no
anti-dumping actions among APEC participants by 2010. It was argued this would focus
efforts on developing guiding principles for a minimum standard of legislation on
competition policies and their implementation that would allow APEC firms and
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governments to challenge allegedly predatory or exclusive commercial arrangements
through the judicial process of the participants involved. 9 Secondly, Australia has the
highest incidence of initiating anti-dumping investigations on imports of all WTO
Members,10 a statistic that could be interpreted as evidence of Australian trade
protectionism. Indeed, during the DR, several delegations expressed the view that antidumping duties may have been used as a form of 'trade harassment' and that an increase in
protectionism had resulted from the application of certain provisions of the Anti-dumping
Agreement.
Anti-dumping can be viewed in many ways. One pole of the debate sees anti-dumping
duties as detrimental to a liberal trading order, while the other recognises the use of antidumping actions to protect domestic industries or to guard against predatory dumping. In a
recent article, Michael Leidy pointed out the contradictions between domestic anti-trust
laws (legislation implemented to control monopoly and restrictive practices in favour of
competition) and international anti-dumping regulations. 11 Despite these contradictions
and the continuing rhetoric supporting international trade liberalisation, use of antidumping actions has reached unprecedented levels. Leidy attributes this development to
three factors:
lIP

CD

411

the effectiveness of anti-dumping as a tool for selective protection from foreign
competition;
recent trade liberalisation in many developing countries has increased the pressure
on governments to respond to appeals for restored protection; and
anti-dumping actions are being used in place of previously implemented protective
measures - such as discretionary import surcharges, reference prices, or minimum
import prices - without the risk of breaching multilateral obligations.

It is the contradictions between trade liberalisation, in order to foster international

competition, and the legitimation of anti-dumping actions that can probably be credited
with inhibiting substantial change in this area during the DR.
Anti-dumping regulation provides a good example of the potential dangers of overreliance on rules, for it essentially depends on any particular situation whether dumping
impairs an economy's domestic industry and would therefore justify an anti-dumping
action. While the use of anti-dumping measures can be anti-competitive, it is important to
recognise the use of anti-dumping actions as a buffer for domestic industries in the short
term. Creating such a buffer can facilitate further liberalisation by enabling gradual
adjustment rather than leaving domestic industries vulnerable to full market forces,
causing considerable adjustment problems. Resolution of the contradictions within the
anti-dumping debate will need to be handled with care and not a little resolve.
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vi) Rules of Origin
Rules of origin establish criteria which determine the country from which a traded good or
service derives. For example, in what country was a washing machine produced if its parts
were produced in South Korea, which imported some of the raw materials for those parts
from Australia and the rest from Thailand; the machine was assembled in China; and
painted in the Philippines? If the US places a higher tariff on goods from China than the
Philippines, it is in the interest of the US importer of the final product to have the washing
machine deemed to have 'originated' in the Philippines. Rules of origin attempt to clear up
these problems. The issue with the rules themselves is that they are not uniform and can be
used to benefit the country applying the rule.
There are essentially two approaches to determining rules of origin. First, a product can be
defined as having originated in a country if a certain percentage of the value of that
product has been created in that country. The other definition rests on the concept of
'significant alteration'. Under this approach, there must have been a significant alteration to
the product in the exporting country if it is to be defined as the country of origin.
Origin needs to be determined for giving preferences, either for adhering to trade
agreements, other than GATT / WTO, or under the Generalised System of Preferences (in
order to facilitate the trade of less-developed countries), or for discriminating against
certain countries or goods in cases of dumping, quantitative restrictions, or the Multi-Fibre
Arrangement. In general, because preferential rules are established to give benefit to a
Member not determining the rule of origin, they tend to be more stringent, allowing the
Member offering the benefit to give away as little as possible. Alternatively, nonpreferential rules are aimed generally at obtaining benefit by the country determining the
origin of a good and are therefore less strict. This manipulation has seen higWy complex
and detailed rules of origin become tools of commercial policy rather than objective trade
standards.
The WTO Agreement on Rules of Origin introduces two primary changes: it brings nonpreferential rules of origin under WTO disciplines and attempts to harmonise them
through a detailed procedure involving the Customs Cooperation Council. l2 (GATT
disciplines had effectively applied to preferential rules of origin since the 1970s.) It fails,
however, even to come close to establishing a single method for determining origin or
harmonising preferential and non-preferential standards. A committee has been established
to examine this issue further, although much remains to be done before rules of origin
could be considered impartial.

.vii) Trade in Textiles and Clothing.
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In 1961, several major textile trading countries established a temporary agreement
regulating trade in cotton textiles in an attempt to protect their domestic industries. This
agreement established less stringent criteria for the application of safeguards and permitted
restrictive actions against selected sources as opposed to the global non-discriminatory
measures contained in GATT. Thirteen years later, this agreement was expanded to
include wool and synthetic fibres and re-named the Multi-Fibre Arrangement (MFA). The
MFA violated the principle of non-discrimination between contracting parties and applied
quantitative restrictions to textile trade.
The new Agreement on Textiles and Clothing brings trade in textiles under the WTO
umbrella and introduces four developments to international trade in textiles:
CD
textile products are to be integrated into the WTO progressively during a transition
period of ten years, with definitive phase-out of the MFA at the end of that period;
• existing MFA restrictions will be carried over until the concerned products are
integrated;
CD
new discriminatory restraints may be implemented during the transition period; and
CD
the Agreement establishes a Textiles Surveillance Body to monitor its
implementation and to resolve disputes between Members. 13
Despite these developments, changes to textile trade practices will be minimal in the short
to medium term.
Trade in textiles and clothing has been a major point of contention between developed and
developing countries since the 1961 agreement was first drafted. The WTO Agreement, at
the end of the transition period, will finally see the same rules and principles applied to
trage in textiles as have regulated merchandise trade since 1947.

viii) New Trade Areas Covered by the WTO
Until the UR, GATT negotiations had concentrated solely on reducing barriers to trade in
manufactured products. When the UR first was launched there was widespread recognition
that states, companies and people exchanged not only goods but also ideas, services and
money and that these transactions influenced trade relations between states. As states
became, and continue to become, more interdependent (unable to act without affecting
others or being affected by others) categorisation of issues into defence, social,
environmental, trade, and foreign policy has become blurred as these issues also become
interdependent. The inclusion of new trade areas under WTO auspices is recognition of
this complex interdependence. Though all of the provisions in UR agreements regulating
trade in new areas are specifically trade-related, this development establishes a precedent
in the extent to which multilateral obligations require governments to implement changes
to domestic legislation.
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Three principal agreements were negotiated during the DR which brought new trade areas
under the WTO: the General Agreement on Trade in Services (GATS), the Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPs) and Trade-Related
Investment Measures (TRIMs).

a) Trade in Services
The General Agreement on Trade in Services (GATS) applies WTO rules and disciplines
to services trade and implements initial liberalisation measures. In addition the GATS
institutes a Council for Trade in Services with five sub-groups looking at; professional
services; basic telecommunications; financial services; movement of natural persons; and
maritime transport services. The DR brought services under WTO auspices for fear that
the burgeoning services sector (world wide trade in services is increasing by
l4
approximately 12 percent per annum ) would be constricted by domestic protectionist
pressures unless GATT principles were applied.
The GATS has adopted four base definitions to describe services to which this agreement
is applicable:
• the supply of a service from one country to another (such as banking services);
• the supply of a service in the territory of one country to a consumer from another
(such as tourism);
• the commercial presence of a foreign company in a host country; and
ED
the supply of labour (legally defined nationals of a country) by a service supplier
for work in a foreign country.
The services agreement covers all levels of national jurisdiction from central to local
government, but does not cover non-commercial services supplied in the exercise of
governmental authority. Negotiations over openness in government procurement were left
to a plurilateral agreement negotiated between a smaller group of contracting parties, to
which Australia is not a signatory.
The GATS is of particular relevance to Australia because of the potential gains that are
calculated to accompany increased liberalisation of this sector. In a report complied for
Austrade,15 it was noted that the services sector accounts for seventy-five percent of our
domestic economy, yet only five percent of this sector is exported--one of the worst
performances for a developed country. While this performance reflects, in part, domestic
factors, changes introduced by the DR, in addition to changes in internal government and
industry policies, will facilitate increased international trade in Australian services.
Forecast gains are estimated to see services exports nearly double from $A 18 billion to
$A 33 billion within five years and create 109 000 new jobs.
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Included within the GATS is an annex on financial services which lays down a framework
agreement for further negotiations. These negotiations have just reached an interim
agreement which does not include the US. Negotiations in this area could not be finalised
during the UR because of the refusal by the US to treat all countries equally. The US
insisted on discriminating among foreign financial services providers, offering more
access to trading partners which opened their markets on a reciprocal basis. Despite a
further two-and-a-half years of negotiations, the US has not significantly changed its
position and the accord, to run initially until November 1997, will go ahead without its full
participation.

b) Trade-Related Aspects of Intellectual Property Rights (TRIPs)
The Agreement on TRIPs, including trade in counterfeit goods, covers: copyright and
related rights; trademarks; geographical indication (eg champagne); industrial designs;
patents; layout designs of integrated circuits; protection of undisclosed information (trade
secrets); and the control of anti-competitive practices in contractual licences.
The inclusion of TRIPs in the UR was contentious. The basis of tensions focused on the
question of whether anyone has a right to intellectual property, particularly when that
property can assist the economic development of a country and its people. The EU and the
US argued that unless intellectual property rights were protected, those who earned their
living from ideas would be less inclined to continue producing those ideas without
commensurate recognition and reward. A repercussion of this would be a decline in
research and development activities and related innovation and evolution of the
international economy.
Some developing states see calls for protection of intellectual property rights as attempts
by advanced economies to deny access to the technology that could facilitate their
development. By restricting flows of intellectual property, it is argued, developed
countries are attempting to maintain the status quo by perpetuating the underdevelopment
of some economies.
Despite disagreement over the inclusion of this issue in the WTO, the TRIPs Agreement
was negotiated and has introduced minimum standards of intellectual property protection.
The Agreement demands that Members apply both the National Treatment and MFN
principles to the protection of intellectual property rights. However instead of offering
liberalised trade opportunities, the TRIPs Agreement actually establishes multilateral
guidelines for the regulation of intellectual property rights. At the insistence of developing
countries, provisions for dealing with abusive practices by IPR holders have been included
in the Agreement and it has been recognised that there needs to be a balance between
intellectual property rights and wider social issues.
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This issue remains highly contentious. Recent tensions have arisen between the US and
China (as well as several other countries) centred around China's seemingly lax
enforcement of intellectual property regulations and persists as an important issue with
regard to China's frustrated attempts to join the WTO.

c) Trade-Related Investment Measures (TRIMs)
TRIMs are measures employed by host-country governments to attract and/or regulate
foreign investment in their territories. They can be incentives designed to attract
investment or a series of requirements or conditions designed to encourage the use of the
investment according to national priorities. 16 TRIMs are either; positive measures, which
include investment incentives to move to a country or to move to a specific place within a
country; or negative measures, such as remittance, foreign exchange or manufacturing
restrictions, or equity, licensing, transfer-or-technology, domestic sales, manufacturing,
product-mandating, trade-balancing, local-content, export or import-substitution
requirements.
Though the WTO Agreement contains a specific section on TRIMs, other agreements
dealing with services, subsidies and countervailing measures and disputes also contain
provisions relevant to the regulation of TRIMs.
The Agreement on TRIMs applies the principles of National Treatment and the general
elimination of quantitative restrictions to investment. In so doing, Members are now
required to notify the WTO of TRIMs which do not comply with these principles and
eliminate them by the end of the specified transition period (two years for developed
Members, five years for developing Members and seven years for least-developed
Members).
In addition the Agreement establishes a Committee on TRIMs which both monitors the
implementation of the Agreement and continues to examine this issue within the WTO
framework. Particular weaknesses of the agreement include its applicability to trade in
goods only and a limited list of illustrative measures which infringe the TRIMs
Agreement.
It should also be noted that some prominent developing countries voiced strong opposition
to the inclusion of TRIMs in the UR on the basis that ~his issue was beyond the
jurisdictional competence of GATT. The opposition derived essentially from developing
countries' reliance on foreign direct investment to facilitate economic growth and the fear
that prohibitions to TRIMs might frustrate specific development objectives. Tensions
related to this issue indicate, as is the case with so many of the UR outcomes, that much
needs to be discussed before satisfactory and comprehensive agreement is reached.
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New Trade Agenda Issues
New trade agenda issues are those raised at the DR but not fonnally incorporated into the
WTO Agreement in any comprehensive way. While the issues of trade and labour
standards and trade and the environment are discussed in greater detail below, other issues
integral to the 'new trade agenda', such as trade and competition policy, trade and
investment, trade and graft / corruption and trade and exchange rates / monetary policy, are
becoming increasingly current in the attempt to reduce barriers to trade in all relevant
areas.

i) Trade and Labour Standards
The issue of trade and labour standards attracted increased attention at the very end of the
DR when some developed countries wanted to tie preferential trade treatment to
guarantees that certain labour standards would be implemented and maintained in Member
states. While representatives of some developing countries saw this demand as an attempt
by developed Members to legitimise further protectionist measures and reduce concessions
given to less-developed countries, other commentators have portrayed the push for exportled economic development as institutionalising poor working conditions, low wages and
even child and slave labour. Developing countries argue that discriminatory treatment of
their trade will only serve to perpetuate the underdevelopment of poor countries and
accompanying low standards of living.
This issue is highly controversial and highlights the subjectivity and politicisation of
international trade negotiation. The subjective nature of the relationship between trade and
labour standards and its social dimension seemingly place this issue outside the WTO's
jurisdiction. Indeed, this issues has been prominent on the International Labour
Organization's agenda, indirectly and directly, since its inception in 1919. Some objections
to the inclusion of labour on the WTO's agenda were based on the argument that 'it was
not a trade issue'. 17 Yet the precedent set by the DR and its inclusion of agreements on new
trade-related areas essentially establishes nearly anything that Members agree on, that is in
some way related to trade, as a 'trade issue'. The call for the incorporation of this issue into
the WTO is based on the ability of WTO dispute settlement and negotiation to effect 'hip
ipockets'-a more effective lever against poor labour standards then rhetorical
condemnation.
While much remains to be examined and decided, Governments must tread lightly for an
impotent multilateral system helps no one, yet this might result if the WTO is overloaded
with complex and highly polarised issues. However it is equally important to recognise
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that international trading practices and agreements have the potential to perpetuate
domestic structures that are detrimental to basic human rights.

ii) Trade and the Environment
Many of the problems related to the inclusion of labour issues in the WTO (particularly in
how they relate to economic development) are equally applicable to environmental issues.
The WTO reactivated a Committee on Trade and Environment (initially established over
twenty years ago) which is to report back to the MC by the beginning of 1997. The fact
that environmental issues tend to cross national borders supports their inclusion of this
issue in the WTO, as based on its international credentials, yet whether the environment
should be considered a 'trade issue' is debatable. According to the World Wide Fund for
Nature (WWF), the integration of trade and environment policies is being hampered by
concerns that the process will lead to 'green protectionism'. In examining this problem, it is
important to distinguish between environmental protection and green protectionism.
• Green protectionist trade measures provide economic protection to a domestic industry,
ostensibly for environmental reasons. They do not achieve any environmental gain.
• An environmental protection measure is one that benefits the environment, without
affecting trade.

• A Trade Related Environment Measure (TREM) is one which protects the environment
while having an effect on trade.
The WWF argues it is crucial to simultaneously maintain environmental protection and
avoid green protectionism. The impact of trade and trade policies on the environment
should be reduced without curbing the potential of trade to contribute to sustainable
development. Closer examination of incidences of green protectionism is the key to
developing policy recommendations which integrate the objectives of protecting the
environment while avoiding green protectionism. 18
To date, four main disputes have been settled under GATT rules (none as yet have come before the WTO), which could be interpreted as having significant environmental
implications (see Appendix Four). 'The outcomes of these disputes suggest that current
GATT rules and dispute settlement procedures can detect purely green protectionist
measures - ie measures that provide economic protection but no environmental protection.
The implication is that it is neither easy nor simple to apply green protectionist measures
without being detected.' 19
Though representatives of environmental non-governmental organisations have attended
past GATT negotiations as members of national delegations, opinions expressed by a
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Canadian diplomat are representative of the attitude of many international trade officials in
relation to trade and the environment.
(T)he GATT/WTO should not become further entangled in environmental affairs.
The international trading system cannot be used to arbitrate environmental policy
decisions. Nor should it be called upon to enforce or police environmental standards
or programmes that have not been accepted internationally. 20

The validity of this statement will be determined by the governments of WTO Members.
But again many of the problems associated with the inclusion of labour standards on the
WTO agenda are arguably equally valid for the inclusion of environmental issues.

Regionalism and the WTO

The decline of US dominance of the international trading system and increases in the
number and coverage of regional trade agreements has led to questions concerning the
compatibility of regionalism and multilateralism. While the perceived failure of
multilateralism recently has been cited as contributing to the growth of regional trade
agreements, the issue of regionalism and its compatibility, or otherwise, with
multilateralism initially arose with the formation of the various European communities in
the 1950s21 . Since then, several regional trade agreements have either been revived or
newly created. The most significant existing and proposed regional trade agreements are
outlined in the table below.
TRADE AGREEMENT

DATE

MEMBERS

Andean Pact (or Free Trade
Zone)
Asia
Pacific
Economic
Cooperation (APEC)

1992 though has
been delayed.
1989

Bolivia, Colombia, Ecuador, Peru, Venezuela.

ASEAN Free Trade Agreement
(AFTA)
Australia New Zealand Closer
Economic Relations Agreement
(CER)
CARICOM
(Caribbean
Community
and
Common
Market)

(1993)
1983

1973 (replaced
the Caribbean
Free
Trade
Association)

Australia, Brunei, Canada, Chile, China, Hong Kong,
Indonesia, Japan, Malaysia, Mexico, New Zealand,
Papua New Guinea, Philippines, South Korea,
Singapore, Chinese Taipei (Taiwan), Thailand, United
States.
Brunei, Indonesia, Malaysia, Philippines, Singapore,
Thailand, Vietnam.
Australia, New Zealand.

Antigua and Barbuda, Bahamas, Barbados, Belize,
British Virgin Islands, Dominica, Grenada, Guyana,
Jamaica, Montserrat, Saint Christopher and Nevis,
Saint Lucia, Saint Vincent and the Grenadines,
Trinidad and Tobago, Turks and Caicos Islands. (12
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Central
American
Common
Market (or Economic Union)
East African Community (EAC)
European Free Trade Association
(EFTA)

1960
1963)
1993
1960

European Union (EU)

1993 (though its
beginnings can
be traced to
1951)
Proposed
for
2005

Free Trade Area of the Americas
(FTAA)
Mercosur
North American Free Trade Area
(NAFTA)
Preferential Trade Area for
Eastern and Southern Africa
(PTA)

1991
1994

South Asian Association for
Regional Cooperation (SAARC)
South Pacific Regional Trade and
Economic
Cooperation
Agreement (SPARTECA)

1985

1981

1980

(ratified

observer nations)
Costa Rica, Guatemala, El Salvador, Honduras,
Nicaragua.
Kenya, the United Republic of Tanzania, Uganda.
Iceland, Liechtenstein, Norway, Switzerland. (Austria,
Denmark, Finland, Portugal, Sweden and the United
Kingdom, left EFTA to become full members of the
EU.)
Austria, Belgium, Denmark, Finland, France,
Germany, Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden, United
Kingdom.
Planned to incorporate some or all of existing free
trade areas and customs unions in North and South
America, though only in preliminary stages.
Argentina, Brazil, Uruguay, Paraguay.
United States, Canada, Mexico
Angola, Burundi, Comoros, Dijbouti, Ethiopia, Kenya,
Lesotho, Malawi, Mauritius, Mozambique, Namibia,
Rawanda, Seychelles, Somalia, South Africa, Sudan,
Swaziland, Uganda, Tanzania, Zambia, Zimbabwe.
Bangladesh, Bhutan, India, Nepal, Pakistan, Maldives,
Sri Lanka.
Australia and New Zealand and the South Pacific
Forum Island Countries (FICs) - the Cook Islands, the
Federated States of Micronesia, Fiji, Kiribati, Marshall
Islands, Nauru, Niue, Papua, New Guinea, Solomon
Islands, Tonga, Tuvalu, Vanuatu, Western Samoa.

The issues covered by these agreements are generally reflected in the WTO agenda,
though some have moved considerably past the basic issues regulated by the WTO
Agreement. The ED, for example, has established common agreements on issues as
diverse as security arrangements, monetary policy and judicial matters. Though APEC is
in its formative years and could not yet be considered a fully fledged trade bloc, it has,
nevertheless, established working groups on investment, science and technology, human
resources, regional energy cooperation, marine resource conservation, transportation,
tourism and fisheries. These working groups are indicative of the interdependence of
trade-related issues and the increasing obsolescence of traditional trade issues. Regional
trade groupings, it is argued, are better able to deal with this complexity than multilateral
fora. Despite this positive aspects of regional trade agreements, questions concerning their
repercussions for multilateralism persist.
The perceived incompatibility of regionalism and multilateralism derives from the MostFavoured-Nation clause which states that trade concessions must be equally available to
all WTO Members. A number of countries grouped for the purpose of facilitating freer
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movement of goods and services between them, usually, though not necessarily, give
preferential treatment to members of the group and consequently discriminate against
those outside the group. GATT allowed free-trade areas and customs unions on the proviso
that duties and other trade regulations between their members will not be more prohibitive
than those that existed before the formation of the trade area.
The WTO Agreement, in GATT 1994, has given slightly more definition to the original
GAIT Article XXIV, but has made no substantial changes.
The relevance of this topic derives from Australia's foreign affairs and trade policy
focusing on fostering regional trade groupings. For example Australia's involvement in the
Asia Pacific Economic Cooperation Forum, the Australia - New Zealand Closer Economic
Relations Agreement and, more recently, the International Forum on the Indian Ocean
Region. The pertinent question is whether regional trade arrangements undermine or
reinforce multilateralism.
The fundamental characteristic of a regional trade agreement is whether trade liberalisation
is pursued on the basis of 'open regionalism' or whether some discrimination or
conditionality should determine trade relations with non-member economies. 'Open
regionalism' underpins trade agreements whereby members negotiate trade barrier
reductions which then become available to non-members. Discriminatory regional
agreements, on the other hand, establish concessions between members of a regional trade
group, excluding non-members from receiving these same concessions.
In theory, the GATT 1947 and now the WTO Agreement, does not permit any new
preferential trading arrangements between a WTO Member and any other country.
Agreement among contracting parties, however, has allowed preferences to be extended to
developing countries without reciprocity while Article XXIV qualified this position by
permitting Members to form preferential arrangements provided that:
• they are in the form of customs unions or free trade areas covering 'substantially all the
trade in products' or are interim arrangements leading to these ends;
• they do not result in raised barriers against non-participants; and
CD
the WTO is notified of the intention to form such arrangements.
Very few of the existing free trade agreements conform to these rules.
Despite inconsistencies between most current regional trade agreements and WTO
guidelines, regionalism continues to flourish. The value of regional trade groupings, in
part, is that they enable trade barriers to be reduced more quickly than if agreements were
drawn up in a multilateral forum. This is possible because there are fewer parties to
accommodate at anyone negotiation and because negotiations between smaller regional
groups tend to be less complicated by developmental, cultural or economic differences
between parties.
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A recent report by the WTO found that to fa much greater extent than is often
acknowledged, regional and multilateral integration initiatives are complements rather
than alternatives in the pursuit of more open trade.'22 This finding is based on the theory
that increased economic activity, which occurs as a result of reductions in trade barriers
within trade regions, stimulates trade external to the trade region. Had the trade area not
existed, it is argued, this growth would not have occurred and therefore additional trade
opportunities for non-members would not have existed. While a convincing theory, it
needs to be remembered that the EU and the US, the two most powerful Members of the
WTO, are both signatories to preferential trade agreements. The WTO would gain little
from highlighting inconsistencies between regionalism and multilateralism-a finding that
might simply antagonise some of the WTO's more influential Members.

Analysis of the UR Outcomes and Issues Surrounding the WTO
Agreement
The overwhelming response to the UR and the creation of the WTO has been cautious
optimism. Cautious, because only time will tell if UR outcomes are able to achieve what
they were established to do, and optimism because the great mass of commentary on this
topic has been produced by representatives of GATT/WTO Members-seven years of
negotiation is too long to spend on anyone project not to be optimistic!
Whether one sees the UR and the WTO Agreement in a positive or negative light depends
largely on the extent to which one favours free trade and the prevalence of market forces
over managed trade and the necessity of government intervention. Most analysts would
stand somewhere in between, though orthodox economists tend to favour trade
liberalisation and the free play of market forces. The WTO Agreement does not overtly
lean to either end of the free trade / managed trade debate. For although the reduction of
tariff and non-tariff barriers (so far achieved on paper) would suggest a move toward freer
trade, agreements in new trade areas actually establish multilateral regulations in sectors
where previously there were none.
In addition to these theoretical perspectives, it is vital to remember that the various
arguments, either in support or critical of the UR, are based on a multitude of assumptions
that derive from many perspectives, be they of a politician, academic, farmer, negotiator,
shop keeper, consumer or manufacturer. So while the cross-section of arguments presented
here represent those expressed by GATT / WTO analysts (and relate specifically to the
repercussions of the WTO Agreement for the trading system at large and Australia in
particular), anyone person's position on this subject could depend on issues as diverse as;
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relevance of one small section of the Agreement to them personally; or the relationship
between the whole document and general trade theory.

i) Arguments Supporting Uruguay Round Outcomes and the Establishment of the

WTO
Two principal arguments stand out in support of UR outcomes:
1. The first depicts the UR as representative of a move away from power-based
relations between states towards relations based on rules.
2. The second highlights the UR's reduction of tariff and non-tariff barriers to trade in
an unprecedented number of trade-related areas.
1. That the Uruguay Round outcomes represent a move away from powerbased relations between states towards rules-based relations.

Supporters of increased regulation of the trading system derive their preference for rulesbased systems on the assumption that rules applied universally, in conjunction with
penalties for breaking those rules, establish a 'fair' base for trade relations. Though
definitions of 'fair' vary widely, a 'fair' trade system here would imply one incorporating
transparency; non-discrimination; allowance for redress in the case of injury - that is a
system where all members are required to abide by the same rules. Alternatively powerbased relations allow rules to be created and manipulated to benefit the most powerful
members of a system.
Supporters of rules-based trade relations see the UR as a move away from power-based
relations for several reasons.
G

UR agreements are more detailed and defined, limiting the ability of Members to
interpret agreements to suit specific needs.
This increased definition is evident in the agreement on customs valuation. At the
end of the Tokyo Round, two texts outlining methods for determining the value of
goods for customs purposes were submitted to contracting parties instead of one
because of a rift between developed and developing member states. The UR
Agreement on Implementation of Article VII of the GATT concerning customs
valuation, provides twenty-seven pages of detailed articles establishing
definitions and regulations upon which determinations of the value of goods is to
be made. The Final Provisions of the Agreement refer to reservations. It states:
'Reservations may not be entered in respect of any of the provisions of this
Agreement without the consent of the other Members'. This represents a
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considerably tighter code on methods for determining the value of goods for
customs purposes, thus limiting the ability of Members to employ their own
interpretation of this provision in order to impose a higher price on an imported
good and subsequently increase tariff revenue.
This increased definition of regulations is evident in the majority of agreements,
though provisions on rules of origin, dumping and regionalism were only
superficially revised during the UR.
It

The UR agreements are binding on all Members, not only those members who sign
them.
Article II of the WTO Agreement states: 'The agreements and associated legal
instruments included in Annexes 1, 2 and 3 ... are integral parts of this
Agreement, binding on all Members.' Under GATT, codes negotiated during
the Tokyo Round were binding only on those contracting parties who chose to
sign them. GATT rights were still extended to those parties who did not elect
23
to become party to a code including, in particular, most-favoured-nation
treatment and recourse to dispute settlement. The fact that WTO agreements
are binding on all Members is significant because it extends the application of
WTO rules to all current Members and future accession to the WTO is reliant
4
on the acceptance of the WTO Agreement in totae .
The only exceptions to this are the Plurilateral Agreements on trade in civil
aircraft, government procurement, dairy and bovine meat products. These
agreements are binding only on those Members who are signatories to them. In
addition, any Member requesting and receiving an officially sanctioned WTO
waiver from any agreement is not subject to that agreement, though waivers
are usually granted for short periods only.

It

Establishing the Trade Policy Review Mechanism provides for on-going monitoring of
Members' trade practices.
As discussed earlier, the TPRM establishes a system of on-going review of the
trade practices of WTO Members. Though it is specifically stated in the TPRM
Annex that the reviews are not to be used for the enforcement of specific
obligations, dispute settlement procedures, or to impose new policy
commitments on Members, reviews do increase the transparency of trade
policies, highlighting the extent to which those policies adhere to WTO
provisions. Where there is deviation, the public nature of those deviations
encourages offending Members to harmonise policies with WTO agreements.
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The creation of the TPRM supports the thesis that the WTO Agreement
represents a move towards rules-based relations because reviews examine a
Members' trade-related policies in total, irrespective of whether they are WTO
consistent or not. TPRB reviews are therefore far more invasive than any
previous international investigation of trade policies. The applicability of
WTO agreements is measured against all trade-related policies implemented
by a Member, not only those related to a dispute settlement or barrier reduction
negotiation.
• The WTO Agreement establishes better defined and potentially more efficient dispute
settlement provisions.
An effective dispute settlement procedure is central to a rules-based trade

system because it establishes a mechanism whereby Members can seek redress
or compensation when rules are broken or agreed concessions withdrawn. The
WTO Agreement establishes rules and procedures governing the settlement of
disputes which incorporate strict time limits on dispute settlements and allow
for both the automatic implementation of a dispute procedure once initiated
and the adoption of panel reports. It also allows for the suspension of
concessions or provision of compensation when DSB rulings are not adhered
to. GATT dispute settlement procedures could only be invoked when benefits,
due to a contracting party as based on a GATT agreement, were nullified or
impaired due to the actions of a fellow contracting party. The WTO Agreement
allows for a dispute settlement to be invoked should a Member break an
agreement. From this it is possible to see how the WTO creates a system that
increasingly protects the rules underpinning the trade system rather than the
principles.
2. That the Uruguay Round achieved further liberalisation of international
trade.

The second most prominent argument in support of the DR and the inauguration of the
WTO is based on the reduction of tariff and non-tariff barriers to trade.
The OECD estimated the final DR outcomes on agricultural and industrial products would
provide a boost to the global economy of up to $A418 billion by 2002. While the GATT
Secretariat estimated that world merchandise trade would be about $A1,120 billion higher
by 2005 than if trade continued at pre-DR levels. Australia's share of economic benefits
stemming from the Round was estimated by the OECD at a minimum of $A2.5 billion?5
In addition, trade in agricultural products was fully incorporated into the multilateral
system and several of the non-tariff barriers prevalent in this sector were converted to
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tariffs and will be reduced over the next few years. Domestic supports to agricultural
producers will be reduced by twenty percent over the next six years, as will export
subsidies.
The Agreement on Textiles and Clothing brings the Multi-Fibre Arrangement within WTO
auspices. This will see the elimination of import quotas on textiles over a ten year period
with the gradual inclusion of these products into the WTO Agreement.

ii) Arguments Critical of Uruguay Round Outcomes and the Establishment of the

MO
Despite the general optimism surrounding the DR, several critical arguments have arisen
which question, if not contradict, this optimism. These include;
1. That the WTO has too much power and undermines the ability of governments to
protect their citizens.
2. That the DR essentially changed very little in the international trading system. Its
outcomes represent only a beginning, while a lot more remains to be done before
international trade is based on a truly liberal and multilateral system.
3. Despite the DR, the WTO still lacks the teeth to enforce Member adherence to
agreements.
4. That the trade liberalisation elements as contained in the text of the Final
Agreement are not reflected in the concessions made by Members.
5. That the institutionalisation and increased regulation of the DR and WTO
undermines GATT's pragmatic implementation of agreements; that the DR
represents a move away from agreements based on general principles towards
legalistic rule creation and implementation; and that this has the potential to
undermine the multilateral system.

1. That the WTO has too much power and undermines the ability of
governments to protect their citizens.
In a letter to the Herald Tribune, Robert Kuttner (on behalf of the Washington Post Writers
Group) presented his interpretation of 'The American Liberal Case Against the World
Trade Organization'. He described the WTO Agreement as a trade deal that 'epitomizes a
system of ungoverned global markets that relentlessly undermines institutions of economic
management.,26 This criticism is based on what Kuttner perceives as three far-reaching
changes introduced by the DR:
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• the WTO Agreement is the only international agreement that surrenders US
sovereignty to a global organisation based on one nation, one vote. In every other
non-trivial world body to which the US is a member, it has insisted on either a veto
or weighted voting;
ED
the constitutional structure of the WTO conflicts with many US principles of law.
The dispute resolution body, according to Kuttner, functions as judge, jury and
legislature and there is no US-style due-process; and
ED
the WTO framework is biased against a mixed economy and in favour of abolishing
domestic standards that temper the effects of pure capitalism - under the WTO
agreement, any national regulation that discourages trade is considered suspect.
These allegations are far-fetched and demonstrate a flawed understanding of the powers
and procedures of the WTO. Yet perceptions that the WTO is capable of dictating US
domestic policies were widespread at the time of the Agreement's ratification by the US
Congress, and continue to hold currency in some circles.
Similar fears have been expressed by some sections of the Australian community,
particularly Green groups, who perceive the encroachment of WTO regulation as
threatening government's ability to legislate environmentally friendly policies which
necessarily counter WTO principles. In late 1994, a Senate Committee, convened to
examine a series of WTO Amendment Bills, recommended that the Bills be agreed to, yet
equally acknowledged the Australian Democrats and West Australian Greens rejection of
the recommendation and request for deferral of the bills passage. The views expressed by
these parties was included in the Committees recommendations as a Minority Report (see
Appendix Five). The report noted in particular that '(t)he World Trade Organization will
be a powerful institution. In a sense, it can be seen as capable of 'over-ruling' decisions of
the Australian Parliament,27
While it is difficult to gauge the extent of public sympathy with the concerns raised in this
report, it is evident that the issue of WTO encroachment onto national sovereignty will be
scrutinised closely as time passes.
2 That the DR essentially changed very little in the international trading
system. Its outcomes represent only a beginning, while a lot more remains to be
done before international trade is based on a truly liberal and multilateral
system.
One of the principal criticisms depicts the UR as having changed very little in the
international trading system. It sees the creation of the WTO as simply the formal
recognition of structures and procedures that have evolved since GATT's inception.
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Proponents of this position argue that substantive agreements related to tariff reductions
represent only the minimum Members were prepared to concede rather than any
substantial move toward trade liberalisation. They contend that the treatment of new trade
areas was so limited as to exclude negotiation on fundamental issues. It is argued, for
example, that the provisions included in the Agreement on Trade-Related Investment
Measures 'lack definitional clarity, do not generate adequate transparency, may not be
inherently liberalising, and afford weak and insufficient protection to investors.'28
This position argues the UR provided, at best, a basis for further liberalisation, yet much
remains to be done.
3. Despite the DR, the WTO still lacks the teeth to enforce Member adherence
to agreements.
Though the WTO Agreement includes provisions establishing more defined and automatic
procedures for the resolution of disputes and allows for the withdrawal of concessions or
compensation payments in the case of nullification or impairment of benefit, adherence to
agreements remains the prerogative of individual Members. Despite WTO dispute
provisions, the US chose to take unilateral action against Japan earlier this year against
perceived structural barriers in the Japanese economy. While a bilateral solution to the
dispute was reached, should the WTO DSB have found against either of these major
trading powers, it is not impossible to imagine either side withdrawing from the WTO if
faced with an adverse finding it felt compromised domestic legislation. The nonparticipation of major trading Members would inevitably undermine multilateralism.
The politics of international trade relations would suggest the choice remains between
allowing powerful trading Members to manipulate the WTO system to some extent in
return for maintenance of that system and the related benefits that accrue to lesser trading
states derived from the system.
4. That the trade liberalisation elements as contained in the text of the Final
Agreement are not reflected in the concessions made by Members.
A recent report presented at the World Bank Conference on The Uruguay Round and the
29
Developing Economies argued that although changes to rules governing trade were
altered in the body of the WTO Agreement, the actual tariff reductions contained in each
individual Members' schedules of concessions did not represent the extent of liberalisation
as indicated in changes to the rules.
This report examined agriculture in particular and attributed this discrepancy to 'dirty
tariffication' and differences between the base period used to calculate the equivalent tariff
rate for purposes of tariffication and the 1993 tariff rate. The conversion of non-tariff
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barriers into tariffs (tariffication) was intended to increase the transparency of trade
barriers and facilitate their reduction. In the process of tariffication, the majority of DEeD
countries estimated the values of non-tariff barriers on various products to be above the
1986-88 rate which was established by the Uruguay Round as the base rate. On top of this,
the authors argue that the 1986-88 base period is problematic in itself. Agricultural prices
during this period had been the lowest in decades, subsequently the difference between the
internal protected prices and world prices, which determines the tariff equivalent, was
unusually wide. When countries undertook commitments to convert non-tariff barriers to
tariffs in 1993, therefore, they were using a base that was considerably higher than the
tariff equivalent in 1993. The result was tariffs that were often higher following
tariffication than before it.
The second factor contributing to increased tariff equivalents was 'dirty tariffication', that
being the practice of attributing higher values to non-tariff barriers when calculating tariff
equivalents. 3o The end result is equal to or greater trade barriers following tariffication.
According to Hathaway and Ingco, this occurred due to differing interPretations of the
3
rules and guidelines on issues such as tariffication, access and tariff cuts.

5.That the institutionalisation and increased regulation of the UR and WTO
undermines GATT's pragmatic implementation of agreements; that the UR
represents a move away from agreements based on general principles towards
legalistic rule creation and implementation; and that this has the potential to
undermine the multilateral system.
The relationship between institutionalisation, increased regulation and the functioning of
the WTO is based on an understanding of relations between Members within MTNs.
These relations are affected by domestic and international economic and political pressures
and in tum affect the evolution and functioning of the international trading system. While
some have encouragingly described increased regulation in GAIT as indicative of a move
away from power-based relations between states towards relations based on rules, it is a
view which fails to recognise the delicate balance between legalism and pragmatism that
has underpinned GATT's achievements to date. Shifting this balance in favour of an
increasingly legalistic approach to international trade threatens to limit the options by
which Members harmonise the multitude of internal and external pressures to which they
are hostage. In the past, practical application of GATT agreements has catered to these
pressures. The effect of this has been to enable participation of member states in the GAIT
trading system, by allowing them a degree of flexibility in their adherence, while
simultaneously protecting the principles inherent in GATT by engendering respect for the
overall system based on this flexibility. Institutionalisation and increased regulation of
GATT, as evident in the WTO Agreement, by enforcing agreement adherence, denies the
flexibility allowed contracting parties in the past, forcing them to either contravene WTD
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Agreements or withdraw from them. Member defiance of and non-participation in the
WTO would necessarily weaken the current multilateral system.

Australia, the UR and the WTO

The importance of the UR to Australia stems from what is commonly termed its middle
power status. Australia is ranked currently as the WTO's fourteenth largest exporter and
fifteenth largest importer Member. While its exports to Japan, the US and the EU are 21.1,
14.6 and 11.1 percent respectively, Australia's exports to these economies are 2.1, 1.8 and
0.64 (this figure includes EU exports to Australia and New Zealand) percent of their total
exports. These figures represent substantial trade, but its middle power status is based on
the fact that they are not substantial enough to enable Australia to unilaterally influence
trade relations in our favour. Australia relies on the principles and procedures provided by
a multilateral system in order to negotiate favourable trading concessions and enforce
them. While the multilateral forum provided by GATT and now the WTO is far from
perfect, it is the best existing means for facilitating international trade regulation.
The DR provided a concrete example of the ability of smaller trading economies to
influence negotiations. One of Australia's trade negotiators made the following comment
on Australia's role and achievements during the Round.

With skill, continuity and persistence a small/medium sized country can secure
significant gains. In short, the Australian experience confirms the adage of life
generally that one tends to get out of life what one puts in. For the first time
Australia went into a round ofmultilateral trade negotiations determined not only to
be a 'wheeler' but also a 'dealer'. We also had a vision based on important principles
- namely the restoration and improvement of the multilateral 'rules based' trading
system. We carried through a determination to be a key participant in virtually all
sectors and were prepared to make the domestic adjustments to ensure that we
retained a place as an influential stakeholder. Leadership of the Cairns Group of
agricultural fair trading countries is the most well known example but not the only
example. 32
The other examples include the direct and influential contributions of Australia's
representatives in Geneva.
Ambassador Hawes of Australia was one of only three 'Friends of the Chair' and
had responsibility for chairing the Services negotiations. Other Australians too took
positions of influence, including Mr Lindsay Duthie, who chaired the Textiles and
Natural Resource Based Products Group and subsequently the whole Market Access
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Negotiating Group, and Mr Pat Robertson was one of 'Seven Samurai: who
provided critiques and ideas for reform of the Subsidies Rules. Australia organised
the 'Rolle' group which did much of the foundation work on Trade in Services, and
Australia was a foundation member of the 'De la Paix' Group which contributed to
steering the early phase of the negotiations. Australia was also very active in two
groups dealing with intellectual property issues, namely the 'Bouef Rouge' Group
and the 'Friends' Group. Australia was additionally involved as promoter or
participant in a range of other groups, the most influential of which was the G4 on
agriculture (US, Ee, Japan, Australia). Another contribution was Australia's
diplomacy in promoting the launching of the Round with a broad based agenda in
the Asia Pacific region through then Prime Minister Hawke's regional initiative on
trade proposed in Bangkok in November 1983 (the 'Gotemba' Group). 33
Australia's significant contribution during the DR has continued through its involvement in
the WTO. Australia has the largest number of representatives chairing different WTO
bodies and committees of any other participating country. These include the Dispute
Settlement Body, the Negotiating Group on Maritime Transport Services and the Working
Party in States Trading Enterprises.
The calculated gains for Australia and negotiated concessions from the DR are outlined in
booklets published by the Department of Foreign Affairs and Trade covering agriculture,
industrials, intellectual property rights and trade in services. While they detail specific
concessions agreed to by individual Members, the principal overall gains for Australia
include:
e
e

e
e
e
e

e
e

•
•
e

increased market access for agricultural products
nearly 100 percent security access for industrial products entering major industrial
countries and emerging economies
reductions in the levels of trade-distorting foreign domestic support for agricultural
products
reductions in the value of foreign export subsidies
a 38 percent overall cut in the tariffs of industrial countries
a jump from 20 to 43 percent in the value of imported industrial products that receive
duty free treatment in industrial countries, together with a decline from seven to five
percent in the proportion of imports subject to tariffs of 15 percent or higher
considerable progress in reducing 'tariff escalation' which affects more highly processed
products
minimum standards of intellectual property protection
national treatment and MFN provisions for intellectual property
MFN treatment for most trade in services
market access and national treatment for services included III the schedules of
commitment
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These outcomes are being implemented and their calculated gains, at this stage, are
potential rather than real. The full benefits, or drawbacks, of changes introduced by the DR
will only be realised by the end of respective implementation periods for different
agreements. Even then it will be difficult to determine the extent to which improvements
or growth in trade were the result of WTO agreements or wider international or sectoral
developments. In addition potential results are reliant on Members adhering to agreements
and scheduled commitments - a likelihood that is far from guaranteed.
According to commentators in the ED, Australia and the Cairns Group were the primary
beneficiaries of DR outcomes. Australia's official position maintains that more needs to be
done in order to both implement and enforce DR agreements and further the trade
liberalisation agenda. While Australia is pushing these objectives in APEC, the CER and
to a far lesser extent IFIOR, these regional initiatives are reliant on the open global trading
system provided by the WTO. While many will point out flaws in the multilateral system,
the WTO , nevertheless, provides Australia with the most effective means for protecting
and furthering favourable trade relations.

Conclusion
The nature of international trade negotiation demands that large issues are
compartmentalised into narrower questions. Issues as seemingly mundane as the trade
classification for salmon or the percentage of some kind of metal in a bolt can be cause for
many hours of intensive negotiation. While an understanding of the individual agreements
and concessions of the DR are fundamental to an appreciation of the changes introduced
by the Round to the trading system, it is important to remember the wider context in which
these changes evolved and will be implemented. It is a context that encompasses on-going
evolution of the global economy and, most importantly, the individuals, communities,
companies and governments that are part of that economy.
The WTO does not represent a monolithic, inhuman form of global governance. It is a
forum with powers invested in it by its Members who are free to either withdraw those
powers or leave the organisation should they feel the benefits of membership come at too
high a cost. The importance of an effective multilateral system in allowing small and
medium economies a voice in international negotiations cannot be underestimated. For
Australia in particular it is integral to implementing effective trade policy. Yet the
relevance and viability of the WTO can only be assured through constant scrutiny by
Members, scrutiny that ensures the organisation fulfils objectives outlined by Members
and as interpreted by Members, scrutiny that guarantees the needs of individual Members
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and the health of international cooperation as far as is possible within the limits of
international politics.
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APPENDIX 1.

FINAL ACT EMBODYING THE RESULTS OF THE URUGUAY ROUND OF
MULTILATERAL TRAD NEGOTIATIONS.
TABLE OF CONTENTS.
FINAL ACT.
AGREEMENT ESTABLISHING THE WORLD TRADE ORGANIZATION.

ANNEX 1.
ANNEX lA: MULTILATERAL AGREEMENTS ON TRADE IN GOODS.
General Agreement on Tariffs and Trade 1994.
Understanding on the Interpretation of Article II: 1(b) of the General Agreement on Tariffs
and Trade 1994 (Schedules of Concessions).
Understanding on the Interpretation of Article XVII of the General Agreement on Tariffs
and Trade 1994 (State Trading Enterprises).
Understanding on Balance-of-Payments Provisions of the General Agreement on Tariffs
and Trade 1994.
Understanding on the Interpretation of Article XXIV of the General Agreement on Tariffs
and Trade 1994 (Free Trade Areas).
Understanding in Respect of Waivers of Obligations under the General Agreement on
Tariffs and Trade 1994.
Understanding on the Interpretation of Article XXVIII of the General Agreement on
Tariffs and Trade 1994 (Modification of Schedules).
Marrakesh Protocol to the General Agreement on Tariffs and Trade 1994.
Agreement on Agriculture.
Agreement on the Application of Sanitary and Phytosanitary Measures.
Agreement on Textiles and Clothing.
Agreement on Technical Barriers to Trade.
Agreement on Trade-Related Investment Measures.
Agreement on Implementation of Article VI of the General Agreement on Tariffs
and Trade 1994 (Anti-dumping).
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Agreement on Implementation of Article VII of the General Agreement on Tariffs
and Trade 1994 (Customs Valuation).
Agreement on Preshipment Inspection.
Agreement on Rules of Origin.
Agreement on Import Licensing Procedures.
Agreement on Subsidies and Countervailing Measures.
Agreement on Safeguards.
ANNEX IB: General Agreement on Trade in Services.
ANNEX IC: Agreement on Trade-Related Aspects ofIntellectual Property Rights.
ANNEX 2: Understanding on Rules and Procedures Governing the Settlement of Disputes.
ANNEX 3: Trade Policy Review Mechanism.
ANNEX 4: Plurilateral Trade Agreements.
Agreement on Trade in Civil Aircraft.
Agreement on Government Procurement.
International Dairy Agreement.
International Bovine Meat Agreement.
MINISTERIAL DECISIONS AND DECLARATIONS.
Decision on Measures in Favour of Least-Developed Countries.
Declaration on the Contribution of the World Trade Organization to Achieving Greater
Coherence in Global Economic Policymaking.
Decision on Notification Procedures.
Declaration on the Relationship of the World Trade Organization with the International
Monetary Fund.
Decision on Measures Concerning the Possible Negative Effects of the Reform
Programme on Least-Developed and Net Food-Importing Developing Countries.
Decision on Notification of First Integration under Article 2.6 of the Agreement on
Textiles and Clothing.
Decision Relating to the Agreement on Technical Barriers to Trade.
Decision on Proposed Understanding on WTO-ISO Standards Information System.
Decision on Review of the ISO/IEC Information Centre Publication.
Decisions and Declaration Relating to the Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade 1994.
Decision on Anti-Circumvention.
Decision on Review of Article 17.6 of the Agreement on Implementation of Article VI
of the General Agreement on Tariffs and Trade.
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Declaration on Dispute Settlement Pursuant to the Agreement on Implementation of
Article VI of the General Agreement on Tariffs and Trade 1994 or Part V of the
Agreement on Subsidies and Countervailing Measures.
Decisions Relating to the Agreement on Implementation of Article VII of the General
Agreement on Tariffs and Trade 1994.
Decision Regarding Cases where Customs Administrations Have Reasons to Doubt the
Truth of Accuracy of the Declared Value.
Decision on Texts Relating to Minimum Values and Imports by Sole Agents, Sole
Distributors and Sole Concessionaires.
Decisions Relating to the General Agreement on Tariffs and Trade in Services.
Decision on Institutional Arrangements for the General Agreement on Trade in
Services.
Decision on Certain Dispute Settlement Procedures for the General Agreement on
Trade in Services.
Decision on Trade in Services and the Environment.
Decision on Negotiations on Movement of Natural Persons.
Decision on Financial Services.
Decision on Negotiations on Maritime Transport Services.
Decision on Negotiations on Basic Telecommunications.
Decision on Professional Services.
Decision on Accession to the Agreement on Government Procurement.
Decision on Government Procurement.
Decision on the Application and Review of the Understanding on Rules and Procedures
Governing the Settlement of Disputes.
UNDERSTANDING ON COMMITMENTS IN FINANCIAL SERVICES.
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APPENDIX 4

Four Disputes Brought Before GATT with Environmental Implications34 •
United States: Canada - Tuna
In March 1980, a dispute panel was convened to consider the US import ban on tuna and
tuna products from Canada. The US had apparently instituted the ban in response to
Canada's seizure of 19 US tuna fishing vessels in waters that lay within 200 miles of
Canada's west coast. Canada claimed that these waters fell within its jurisdiction: the US
disagreed.
Rather late in the dispute, when other arguments had failed, the US invoked Article XX (g)
which, given certain provisos, enables countries to take trade measures to conserve
'exhaustive natural resources'. The US claimed that the seizure had impaired the
international management approach to tuna stocks.
The final decision was founded not on Article XX(g) but on an agreement on reciprocal
access to fishing grounds, which, as Canada pointed out, made no reference to
conservation of the fishery resource. The dispute panel did not therefore consider these
arguments over fisheries conservation, and gave a decision against the US 'relevant only
for the trade aspects of the matter' (GATT 1982)

Canada: United States - herring and salmon
In June 1987, a dispute panel was convened at the request of the US to discuss Canada's
prohibition of the export of unprocessed herring and pink and sockeye salmon. The US
contended that the measure was designed simply to protect Canadian processors and help
maintain employment in British Colombia and claimed that Canada was in contravention
of GATT Article XI.
In response, Canada argued that the ban was an integral part of its West Coast fisheries
conservation and management regime and invoked Article XX(g) in its defence. The
dispute panel concluded that the ban was contrary to Article XI, and that it could not be
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justified by Article XX(g), essentially because the ban's pnmary objective was not
conservation (GATT 1987a).
The dispute panel decision seems to have been corroborated by a series of public
campaigns on the issue and by Canada's subsequent implementation of alternative
measures to record landings of foreign-caught and processed fish. However, without
comparing the effectiveness of the new catch recording measures with that of the original
measures, it is impossible to be sure whether or not the ruling had a negative
environmental impact.
It therefore appears that the contracting parties invoking XX(g) in this dispute, and the
earlier tuna dispute, were using the clause as a screen for trade measures that were trade
restrictive yet which did not yield any environmental benefits. In the later case the
measures were also protecting a domestic industry.

United States: Canada, the European Community and Mexico - Superfund
In March 1987, a dispute panel was convened to consider import tariffs levied under the
US's re-authorised Superfund Act. These were challenged as contravening GATT rules by
Canada, Mexico and the then European Community.
The US was committing all taxes raised on imports of petroleum, feedstock chemicals and
products manufactured from these feedstock chemicals to fund the clean-up of hazardous
waste sites and related public health programs. The US had levied a higher tax on
imported petroleum than on domestically produced petroleum and exempted its own
exports of feedstock chemicals from the 'clean-up' tax. It was decided that this was a clear
case of trade discrimination and the US lost the case (GATT 1987b).

United States: Mexico - Tuna and Dolphin
In February 1991, a dispute panel was established to examine the US embargo on Mexican
imports of yellowfin tuna from the Eastern Tropical Pacific Ocean (ETP). In this part of
the ocean there is an association between tuna and dolphins which has led to the practice
of setting purse seine nets on dolphins which swim above the tuna. As a result, unless
specific measures are taken to reduce it, there is a high incidental kill of dolphins. Certain
provisions of the revised US Marine Mammal Protection Act (MMPA) 1972, regulate the
incidental taking of marine mammals when fishing for yellow fin tuna in the ETP. The
MMPA also regulates the importation of yellowfin tuna and tuna products harvested in the
ETP.
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The US embargo was implemented under Section 101 of the MMPA, which requires that
foreign tuna fisheries can kill no more than 1.25 times the number of dolphins killed by
the US fishery. Mexico contested the ban on the grounds that it infringed GATT article III
(National Treatment on internal taxation and regulation), Article XI (General Elimination
of Quantitative Restrictions) and Article IX (Marks of Origin). The case also tested the
interpretation of Article XX (General Exemptions). The panel focused on the interpretation
of the exemptions for measures to protect 'human, animal or plant life or health' (Article
XX [bD, and for the 'conservation of exhaustible natural resources' (Article XX[g]).
The panel's ruling has a number of important environmental implications and has a bearing
on the distinction between environmental protection and green protectionism, The dispute
panel concluded from records of the GATT drafting process that Article XX (b) 'focused
on the use of sanitary measures to safeguard life or health of humans, animals or plants'
and that this can only be within the legal jurisdiction of the country taking the measures,
ie. it does not have extraterritorial effect' (GATT 1991).
The panel ruled that Article XX(g) does not apply to exhaustible natural resources outside
the jurisdiction of the contracting party, thereby interpreting the GATT in such a way as to
prevent contracting parties from taking trade measures which protect the environment or
natural resources beyond their national boundaries. This clearly prevents individual
countries from using trade measures to support policies designed to preserve the integrity
of threatened global life-support systems and 'common resources'. The ruling therefore
lays the foundations for conflicts between the GATT and some key international
environmental agreements such as the Montreal Protocol, the Basel Convention and
CITES.
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APPENDIX 5

Part of the Minority Report Included in the
Report on the Consideration ofthe World Trade Organization Amendments BilL
Australian Senate
Economics Legislation Committee.
1 December 1994

Given the serious concerns raised about the World Trade Organization (WTO) Bills
package before the Senate Economics Committee, passage should be deferred until full
consideration has been given to the broader effects of the WTO Agreement and until
packages have been put in place to compensate industries and community groups hurt by
that agreement.
Concerns raised were at three different 'levels':
(i)

broad implication of the WTO Agreement, eg: the impact on the Third World;
the transparency, accountability and democratic processes of the new WTO;
implications for Australia's ability to promote international standards
(environmental, labour, human rights) in the region; and the pressures which
will be generated on Australia to lower its own standards in these areas under
threat of greater unemployment.

(ii)

direct injury to industries and groups ansmg from implementation of
Australia's commitments under the WTO where those commitments are not
embodied in the WTO legislation package before the Senate.

(iii)

direct injury to industries and groups arising out
, of the WTO legislation
package.

1.

Broad Implications of the WTO Agreement
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The World Trade Organization will be a powerful institution. In a sense, it can be seen as
capable of 'over-ruling' decisions of the Australian Parliament. Already Australian laws.
passed by the Australian Parliament, have been found to be 'unlawful' under the WTO
Agreement (eg the sales tax incentive to encourage local content in fruit and vegetables
juices).
Australia will be unable to pass laws which discriminate between imported products on the
basis of the production process used. It may well be 'illegal' under the WTO Agreement for
Australia to place restrictions on imports produced using exploited child labour - despite
Australia being a signatory to ILO Conventions which call for the elimination of such
practices. It may well be 'illegal' under the WTO Agreement for Australia to give
preference to imports which use environmentally 'clean' technology, despite Australia(n)
participation in any number of international environmental agreements.
Support for Australian ownership of important Australian assets, or for Australian cultural
industries could also be challenged under the WTO Agreement's foreign investment rules.
Rules against foreign domination of the media, support for the Australian film industry,
and 'local content' rules for Australian television may all end up being challengeable
through the WTO.
In addition, Australian standards could come under threat. Any quarantine or food
standards in excess of the minimum common standards defined under the WTO
Agreement would be challengeable as 'non-tariff barriers'. Even steps taken to implement
commitments under other international agreements could be challenged - it is even
possible a greenhouse-targeted 'carbon tax' could be challenged by oil or car exporting
countries as a non-tariff barrier.
Given these sovereignty issues, it is of concern that the Senate is being asked to pass
legislation enabling the Government to sign on to the WTO Agreement when no
framework for ensuring transparency, accountability and democratic processes within the
WTO - and in Australia's relations with the WTO - have been specified to the Senate.
International social justice aspects of the WTO Agreements were also raised as a matter of
concern before the Senate Economics Committee. By far the greater share of the estimated
benefits from the Agreement accrue to richer countries. The elimination of agricultural
subsidies is likely to push up food prices, hurting food importing African countries. The
TRIPs .agreement restricts Third World access to technology transfer - while the
Agreement guarantees easy access by the developed world to Third World resources and through TRIMs and its relaxed foreign investment regime - to cheap Third World labour.
Within Australia. we have trade - and it is trade between States and regions and cities
without internal tariffs or barriers to trade. In that sense it is 'free trade'. But it is not
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unregulated trade. We insist that production in Australia conforms to certain minimum
standards. We insist that workers are paid a basic living wage. Workers' health and safety
is protected by regulations. There are stringent environmental standards and practices.
Such regulation represents an imposition of values on otherwise amoral markets. The
WTO Agreement does not include any 'social clauses' on labour or environmental
standards. It is well-documented that free trade regimes can lead to a 'race to the bottom' as
countries compete to become low-cost producers by relaxing such standards. It can lead,
and has led, to appalling worker exploitation and environmental disasters in Third World
countries.
As a result, as American Professor Paul Romer has pointed our, free trade between
countries at different stages of development can lead to uneven and inequitable growth.
Resources are diverted towards chasing cheap labour instead of being invested in new,
sustainable, knowledge-based industries which Romer's 'New Growth Theory' argues are
the source of improved well-being.
There is no guarantee that groups displaced by trade deregulation will be compensated.
Even for Australia, Government historically has underestimated the costs of adjustment
following trade deregulation - structural unemployment of 700,000+ is testimony to that.
Trade deregulation generally disadvantages labour-intensive industries. An ABARE study
has shown that the APEC free trade agreement could have a significant negative impact on
Australian manufacturing industry, with real income for manufactures not related directly
to primary industry dropping 40%. American Professor Robert Reich has pointed to trade
deregulation as a factor in leading to increasing income disparities in the US and around
the world.
Equity and fairness demand that issues are investigated and considered by the Senate prior
to passing the WTO legislation package.
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