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TRADE PRACTICES A M E W N T  BILL 1977 

(AS introduced May 1977) 

EXPLANATORY  MEMO^^ - 
The Trade Prac t ices  Amendment B i l l  1977 was 

first  introduced i n t o  t h e  Hous? of Representatives on 8 

December 1976, with t h e  in t en t ion  t h a t  it be ava i lab le  

t o  t h e  publ ic  f o r  study and comment. That B i l l  lapsed 

upon prorogation of t h e  Parliament i n  February 1977. 

2. The present  Trade Pract ices  Amendment B i l l  1977 

a l t e r s  t h e  previous B i l l  t o  take account of  t h e  decisions 

of t h e  Government following t h e  submissions made t o  it on the  

previous B i l l .  

RESTRICTIVE TRADE PRACTICES AND MERGERS 

3 .  Clause 23 s u b s t i t u t e s  new provisions f o r  the  

ex i s t ing  sec t ion  45 (cont rac ts ,  arrangements and i~nder- 

standings i n  r e s t r a i n t  of  t r a d e ) ,  s ec t ion  46 

(monopolization) and sec t ion  47 (exclusive deal ing) .  

E x i s t i r i  s ec t ion  49 (p r i ce  discr iminat ion)  is retained.  

Clause 25 s u b s t i t u t e s  new provisions f o r  t h e  ex i s t ing  

sec t ion  50 (mergers). 

4. Wherever e f f e c t  upon competition i s  an element 

of t h e  contravention, a s ing le  test--"substant ial ly 

lessening competitiont'-- i s  now used. Related companies 

a r e  t r e a t e d  a s  a s ing le  u n i t  f o r  a l l  purposes. A "market" 

f o r  goods o r  serv ices  has been defined t o  include 

subs t i t u t ab le  o r  competitive goods o r  serv ices  (new 

II sec t ion  4E, clause 6 ) .  
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Contracts, arrangements or understandings affecting 

competition , . 

5. The new section 45 prohibits contracts, 

arrangements or understandings which have the purpose or 

effect of substantiallv lessenine oom~etition in a 1 
market. llContract" for this purpose includes commercial I 
leases and licences of lan9 (new section 4H, clause 6). 

The expression "restraint of trade", which is used in the 

present section 45, has been omitted. For the purposes of 

the nsw section, effects on competition are tested by 

reference to a market for goods or services, in contrast 

with the present section which tests such effects solely by 

reference to the parties. 

6. Price-fixing - Contracts, arrangements or understandings 

between competitors having the purpose or effect of fixing, 8. 3 

controlling or maintaining the price of goods or services receni 

are deemed to have the purpose or effect of substantially Sevas: 

lessening ::ompetition in a market (new section 45A). all a] 

Subject to the availability of authorization in some classes land. 

of case and the exceptions listed in the next paragraphs, restr 

price-fixing between competitnrs is thereby absolutely subst 

prohibited. Included within the prohibition are agreements speci 

between a number of competitive suppliers whereby it is ?, inter 

1 ' agreed that specific resale prices will be recommended by PU-0 

each of them to resellers of their products (new section insti 

45A(7) ) . prevf 

7 .  The absolute prohibition of price-fixing does n.3t PU-C 

apply to - 9. < 
. agreements between the parties to a joint c:o mmc 



venture r e l a t i n g  t o  t h e  s e l l i n g  p r i ce  of 

j o in t  venture goods o r  serv ices  (new 

sec t ion  45A(2)), 

u rpose  o r  . p r i c e  recommendation agreements, having 

.n a  50 o r  more p a r t i e s ,  r e l a t ing  t o  t h e  supply 
. , 

:ommercial o r  acqu i s i t i on  o f  goods o r  serv ices  (new 

sec t ion  45A(3)), 

wed i n  t h e  . agreements on t h e  p r i ce  t o  be paid by 

purposes of a  c o l l e c t i v e  buying group (new sec t ion  

45A(4)(a)),  o r  

I cont ras t  . agreements r e l a t i n g  t o  t h e  p r i ce  a t  which 

:ts so le ly  by t h e  members of  such a  buying group w i l l  

j o in t ly  adver t i se  the  goods on r e sa l e  (new 

inderstandings sec t ion  4 5 ~ ( 4 ) ( b ) ) .  

.t of f ix ing ,  8. Covenants a f f ec t ing  competition - The High Court has 

o r  serv ices  recent ly  made it c l e a r  ( i n  t h e  case of  aadramain  v .  

' s t a n t i a l l y  Sevastapol) t h a t  t h e  ex i s t ing  sec t ion  45 does not cover 

a l l  ant i -conpet i t ive covenants running with an i n t e r e s t  i n  

some c lasses  land. New sec t ion  45B now makes spec i f i c  provision f o r  

aragraphs , r e s t r i c t i v e  covenants which have the  purpose o r  e f f ec t  of 

subs t an t i a l ly  lessening ::ompetition. There i s ,  however, 

e  agreements spec i f i c  exemption f o r  covenants pro tec t ing  r e s i d e n t i a l  

by it is i n t e r e s t s  (new sec t ion  45B(8)(a)) and f o r  covenants fo r  t h e  

mmended by purposes of  r e l ig ious ,  cha r i t ab le  o r  publ ic  benevolent 

w s ec t ion  i n s t i t u t i o n s  (new sec t ion  45B(8) (b ) , ( c ) ) .  New sec t ion  45C 

prevents r e s t r i c t i v e  coverlants from being osed fo r  t h e  

g does n.>t purpose of f ix ing ,  cont ro l l ing ,  o r  lnaintaining pr ices .  

Commn law and severance - To t h e  extent  t h a t  t h e  9.  -- 
a jo in t  common l a w  doct r ine  of r e s t r a i n t  of t rade  and the 

p r inc ip l e s  r e l a t i n g  t o  t h e  severance of r e s t r i c t i v e  

provisions from such cont rac ts  a re  not  displaced by t h e  
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prohib i t ions  and remedies i n  t h e  Trade Prac t ices  Act, 

it is intended t h a t  they should continue i n  operation. 

Further,  t h e  operat ion of t h e  Act i s  not  t o  a f f e c t  any 

l e g a l  o r  equi tab le  obl iga t ion  t o  respect  a  confidence. 

New sec t ions  4L and 4 M  (clause 6)  dea l  with these 

The B i l l  contains spec ia l  provisions f o r  the 

p roh ib i t i3n  of c o l l e c t i v e  boycotts.  Collect ive primary 

boycotts (where t h e  boycott  seeks t o  r e s t r i c t  t h e  dealings 

of t h e  p a r t i e s  with t h e  t a r g e t  person) a r e  prohibi ted a s  

"exclusiona?y provisions" (defined i n  new sec t ion  4D 

(clause 6 ) )  - new sec t ion  4 5 ( 2 ) ( a ) ( i )  and 4 5 ( 2 ) ( b ) ( i ) .  

Collect ive secondary boycotts (where the  boycott seeks t o  

r e s t r i c t  t h e  dea l ings  of  persons, o t h e r  than t h e  p a r t i e s ,  

with We t a r g e t  person) a r e  prohib i ted  where they have o r  

a r e  l i k e l y  t o  have a prescribed e f f e c t  - new sec t ion  45D. 

Special  exemptions have been provided t o  avoid t h e  

appl ica t ion  of  t h e  boycott  provisions t o  matters  of 

remuneration, con, l i t ions of  employment, termination of  

employment, hours of work o r  working condit ions of 

employees, o r  t o  concerted ac t ion  by consumers - see new 

sec t ion  4 ( l ) ( c l a u s e  5(m), t h e  d e f i n i t i o n  of  "services" 

which excludes t h e  performance of work under a  cont rac t  

of s e r v i c e ) ,  new sec t ion  45D(3) (clause 23), new sec t ion  

51 (2 ) (a )  and new sec t ion  51(2A)(clause 26) .  

Where prohib i ted  secondary boycott  conduct is 

engaged i n  by members o r  o f f i c e r s  of an employee organisat ion,  

spec ia l  provisions apply i n  r e l a t i o n  t o  enforcement and 

remedies. The organisa t ion  i s  t o  be l i a b l e  f o r  damages i n  

the  place of i ts members o r  o f f i c e r s  unless  it takes a l l  

reasonable s t e p s  t o  prevent t h e  prohibi ted conduct (new 
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:es Act,, s ec t ion  4 5 ~ ( 5 )  and ( 6 ) ,  c lause  2 3 ) .  In  any event,  pecuniary 

~ e r a t i o n .  p e n a l t i e s  a re  not t o  be imposed on individuals  engaging i n  

Ifect  any secondary boycott conduct (new sec t ion  76(2) ,  c lause 44) .  

ifidence. Monopolization 

lese The amended sub-sections 46(1) and ( 4 )  make it Clear 

t h a t  corporat ion which subs t an t i a l ly  controls  a  market 

( e i t h e r  a s  buyer o r  s e l l e r )  engages i n  monopolization only 

Tor the if i t s  purpose i s  t o  br ing about tge  p o h i b i t e d  r e s u l t s  

'e primary of e l i m i n a t i w  a competitor,  preventing t h e  en t ry  of a  

the  dealings new e n t e r p r i s e ,  o r  de t e r r ing  competitive conduct. An 

~ h i b i t e d  a s  en te rp r i se  is not within t h e  amended sec t ion  by reason only 

;ion 4D of t h e  f a c t  t h a t  it has invested i n  p l an t  o r  equipment (new 

! ) ( b ) ( i ) .  s ec t ion  4 6 ( 5 ) ) .  

~ t t  seeks t o  

;he p a r t i e s ,  New s e c t i o n  47 covers v e r t i c a l  exclusive deal ing 

;hey have o r  p r a c t i c e s  whereby s e l l e r s  o r  buyers dea l  subject  t o  a  

tection 45D. condit ion which r e s t r i c t s  t h e  buying o r  s e l l i n g  decis ions 

t o  avoid the  o f  t h e i r  customers o r  suppl ie rs .  The new sec t ion  d i f f e r s  

:rs of from t h e  present  s ec t ion  47 i n  t h e  following s i g n i f i c a n t  

iation of  respec ts  - 
is of  . it deals  with r e s t r i c t i o n s  imposed by buyers 

, - see new on sel-lers,  r e s t r i c t i o n s  w h i &  cur rent ly  

ervices" f a l l  within the  genera l i ty  of s ec t ion  45 

contract  (new sec t ion  47(4) ) , 
w sec t ion  . it omits t h e  present  sec t ion  47(3),  

. t h e  words i n  ex i s t ing  sec t ion  47(2),Itor 

duct  i s  subjec t  t o  a  cont rac t ,  arrangement o r  

e e  organisat ion,  understanding", have been omitted, 

ement and . the  grant ing ,  renewal o r  continuance of 

r damages i n  commercial l ea ses  and l icences subjec t  t o  

takes a l l  a  condit ion of exclusive deal ing i s  

.duct (new d e a l t  w i t h  spec i f i ca l ly  (new sec t ion  47 (8 ) ) ,  

and 



. new sec t ions  47 (3 ) ,  ( 5 ) ,  ' ( 7 )  and (9)  remove 

t h e  uncertain.ty surrounding t h e  appl ica t ion  

of .the present  law t o  r e f u s a l s  t o  dea l  f o r  the  
: Test f( - 

fi I purpose of achieving exclusive dealing. 

Mergers 

15.  The p roh ib i t ion  contained i n n e w  sec t ion  50 

arrang 

deal in 

(c lause  25) s u b s t a n t i a l l y  reduces t h e  ca tegor ies  of mergers 

t o  which t h e  Trade P rac t i ces  Act is t o  apply. New 

sec t ion  50 only app l i e s  t o  mergers which achieve o r  

s t rengthen  a pos i t i on  of market con t ro l  o r  dominance. 

CLEARANCE, AUTHORIZATION AND NOTIFICATION 

OF RESTRICTIVE TRADE PRACTICZS AND EmRGEB 

16. The present  provisions f o r  clearance a re  repealed 

: (claus-s  58 and 60). Authorization by t h e  Trade Prac t ices  

2 Comnission i s  ava i l ab le  f o r  cont rac ts ,  arrangements, 
El 
4 understandings o r  covenants a f f ec t ing  competition, f o r  

1 boycotts ,  f o r  exclusive deal ing and f o r  mergers (new 

/ I  
; I  

sec t ion  88,  c lause 52). The Commission 3oes not ,  however, 

;I/ have power t o  grant  au thor iza t ion  t o  provisions f ix ing ,  
i l 
!I con t ro l l i ng  o r  maintaining the p r i ce  o f  goods, except fo r  - 
,,I 

1:  . multi-level agreements incorporat ing 

! i both s e l l e r s  and buyers (new sec t ion  

and ( I  

19. 

t o  gi. 

deten 

matte 

(clau 

Commi 

app l i  

Autha -- 
20. 

11 . j o i n t  venture p r i c ing  (new sec t ion  
aboli 

j,' 8 8 ( 3 ) ( a ) ) ,  

/ ; j  deal  
. pr i ce  recommendation agreements with not 

d l  I (  from 
I , $  l e s s  than,  50 p a r t i e s  (new sec t ion  88(3)  ( b ) ) ,  I!; mergc 
I !, and 
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) remove collective buying and advertising groups 

lication (new section 88(4)). 

eal for the Test for Authorization 

ing . 17. The test for granting an authorization to contracts, 

repealed 

Practices 

cts , 
I ,  for 

new 

however, 

'ixing , 
cept for - 

not 

(3)(b)), 

arrangements, understandings or covenants and to exclusive 

50 dealing &s been simplified (new sections 90(6) and (7), 

of mergers , clause 54). For such matters authorization is to be granted 

?w if, in all the circumstances, public benefits outweigh anti- 

or competitive detriments. 

~nce . 18. A,new authorization test has been provided for 

: boycotts and mergers, consequent upon the changed nature of 

the prohibition of those matters. That test requires the 

Trade Practices Commission to be satisfied, in all the 

circumstances, that the matter results in such a benefit to 

, the public that it should be authorized (new section 9(8) 

8 and (g), clause 54). 

19. The Minister is given power to direct the Commission 

to give special consideration to particular matters when 

determining authorization applications, or public benefit 

matters arising under the new exclusive dealing procedures 

(clause 20). The power of the Minister to direct the 

Commission to grant an authorization to a particular merger 

application is repealed (clause 54). 

Authorization Procedures -- 
Public hearings into authorization applications are 

abolished (clause 17). The Commission is to be required to 

deal with all authorization applications within four months 

from receipt of the applicatior) but, except in the case of 

merger applications, this time limit will not come into 

effect until the Minister so notifies in the Gazette (new 

section 90(10) and (11) , clause 54). All simultaneous 
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appl ica t ions  fo r  au thor i za t ion  r e l a t i n g  t o  a  p a r t i c u l a r  j o in t  

venture s h a l l  be determined together  by the  Trade Prac t ices  an OPT 

Commission (new sec t ion  90(15),  c lause  54) .  conce~  

Not i f ica t ion  Procedure f o r  ~ x c l u s i v e  Dealing applic 

21. The B i l l  provides f o r  a  new apprsach t o  t h e  93A, ( 

adminis t ra t ive  adjudicat ion of exclusive dealing (new sec t ion  de ten  

93, c lause 5 8 ) .  A corporat ion which n o t i f i e s  the Commission courst 

of exclusive deal ing conduct has immunity i n  r e l a t i o n  t o  Confit 

t h a t  conduct u n t i l  the  Commission i s sues  a  not ice which 24. 

has t h e  e f f e c t  of  cancel l ing  that. immunity. The Commission i n  au 

may only i s sue  such a  n o t i c e  i f  it i s  s a t i s f i e d  t h a t  t h e  a s  a  

conduct has t h e  e f f e c t  of s u b s t a n t i a l l y  lessening 

competition and does not  r e s u l t  i n  a  bene f i t  t o  t h e  

pub l i c ,  o r  t h a t  any bene f i t  t o  t h e  publ ic  from t h e  conduct 

would not  outweigh t h e  anti-competitive detriments of t h e  

conduct (new sec t ion  93(3).  c lause  58). 

22 . I n  r e l a t i o n  t o  exclusive deal ing conduct, a  par ty  I n  01 

may i n  addi t ion  t o ,  o r  a s  a n  a l t e r n a t i v e  t o ,  n o t i f i c a t i o n  refu: 

seek author iza t ion  f o r  t h e  conduct i n  t h e  normal way docul 

(new sec t ion  88(8), c lause  52) .  This w i l l  enable an with1 

appl icant  seeking a  quick and f i n a l  dec is ion  t o  take and : 

advantage of t h e  time l i m i t  t o  be imposed on the  Commission - Revi 

i n  respec t  o f  au thor iza t ion  appl ica t ions .  Where 25. 

t h e r e  i s  both n o t i f i c a t i o n  and a n  appl ica t ion  f o r  author- a  r e  

i z a t i o n ,  i f  the  Commission dismisses t h e  appl ica t ion  f o r  of  t 

author iza t ion  t h e  immunity given by t h e  no t i f i ca t ion  comes i s  r 

t o  an end (new sec t ion  93(8) ,  c lause  58) .  C om 

Pre-Decision Conferences deal 

23. Before giving .i f i n a l  dec is ion  on an appl ica t ion  clat 

f o r  au thor iza t ion  o r  giving a  not ice  i n  respect 

of an exclusive deal ing n o t i f i c a t i o n ,  



icular ,joint 

Practices 

ie 

(new section 

Commission 

tion to 

which 

:ommission 

lat the 

le 

? conduct 

: of the 

a Party 

.'ication 

ray 

an 

.ke 

ommission 

author- 

on for 

on comes 

I' the Commission is required to give all interested parties 

an opportupity to meet a member of the Commission / concerned in thi matter to discuss the merits of the ' '  

application (new section 9OA, clause 55 and new section 

93A, clause 59). The four month time limit for the 

determinition of authorizations will not run during the 

course of these discussions (new section 90(14), clause 54). 

Conf identiall3 

24. Confidentiality for documents and oral submissions 

in authorization and notification matters is to be granted 

as a matter of right for particulars of:- 

. secret formulae or processes, 

. the cash consideration for a merger, and 

current cost data 

(new section 89(5~)(a), clause 53(d) 

and new section 95(3)(a), clause 61(1)). 

In other cases, where the Commission in its discretion 

refuses confidentiality, the person who furnished the 

document or made the oral submission will be entitled to 

withdraw it (new section 89(5~) an3 (5C), clause 53(d) 

and new section 95(4) and ( 5 ) ,  clause 61(1)). 

Review by the Trade Practices T r w  

25. The right given by section 101 of the Act to seek 

a review by the Trade Practices Tribunal of a determination 

of the Commission in an authorization matter remains. It 

is now supplemented by a right to seek review of a 

Commission decision to give a notice under the exclusive 

dealing notification provisions (new section 101A, 

cation clause 63), (new section 102(4), clause 63). In any 
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review, t h e  Tribunal is t o  comply w i t h d i r e c t i o n s  given 

by t h e  Minister  t o  t h e  Commission a s  t o  pa r t i cu la r  mat.ters 

t o  be given s p e c i a l  considerat ion when determining public 

benef i t  quest ions (new sec t ion  102(3) ,  clause 63) .  

. , CONSUMER PROTECTION 

Def in i t ion  of  "consumer" 

26. The B i l l  incorporates  a new d e f i n i t i o n  of a 

"consumer" f o r  t h e  purposes of t h e  Act (new section7!+B, 

clause 6 ) .  Consumer t r ansac t ions  a re  those where the  

p r i ce  paid f o r  goods o r  serv ices  i s  l e s s  than $15,000 (o r  

such g r e a t e r  amount a s  prescribed by regula t ion)  o r  the  goods 

o r  serv ices  a re  o f  a ' k i n d  o r d i m r i l y  obtained fo r  personal,  29. 

domestic o r  household use.  This w i l l  have p a r t i c u l a r  publi 

app l i ca t ion  t o  t h e  warrant ies  implied by Division 2 of f o r  E 

Par t  V i n t o  consumer t r ansac t ions .  clau: 

Land Transactions - alre;  

2'7. The B i l l  d e a l s  spec i f i ca l ly  with f a l s e  30. 

representa t ions  and o the r  misleading o r  offensive conduct s t a t t  

i n  r e l a t i o n  t o  land (new sec t ion  53A, clause 29) .  Leases matel 

and l i cences  of  an i n t e r e s t  i n  land a r e  defined a s  serv ices  inve; 

f o r  t h e  purpose of the  Act (see d e f i n i t i o n  of  "services",  with 

new sec t ion  4(1) ,  c lause  5(m) ). -  owe 

False or-eading Conduct 3. 

28. The B i l l  amends sec t ions  52, 53, 54 and 56 so a s  - n o t i  

. t o  apply sec t ion  52 t o  conduct t h a t  i s  mont 

l i k e l y  t o  mislead o r  deceive (clause 27);  

. t o  apply sec t ion  53 t o  misrepresentations 9. 

o r  f a l s e  o r  mis leadim statements cons 
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ns given concerning t h e  composition, h is tory  o r  

l a r  matters previous use of goods, the  p r i ce  of goods 

ing public o r  s e rv ices  and t h e  existence,  exclusion o r  

3 ) .  e f f ec t  of r i g h t s  o r  remedies of consumers 

(clause 28) ;  

. t o  apply sec t ion  54 t o  o f f e r s  of g i f t s  o r  

p r i zes  where t h e r e  i s  no in tent ion  of 

providing them a t  a l l  (clause 50) ; 

of a . t o  extend sec t ion  56 t o  require  ( subjec t  

t o  spec ia l  defences) t h a t  goods o r  

re the  serv ices  advert ised a t  a spec ia l  p r i ce  

15,000 (or  be offered f o r  supply f o r  a reasonable 

) o r  the  goods period and i n  reasonable quan t i t i e s  (clause 32) .  

3 r  personal,  The B i l l  p roh ib i t s  conduct l i a b l e  t o  mislead t h e  

i cu la r  publ ic  a s  t o  t h e  nature,  t h e  cha rac te r i s t i c s ,  the  s u i t a b i l i t y  

ln 2 of f o r  pul'pose o r  t h e  quant i ty  of serv ices  (new sec t ion  55A, 

c lause  31) .  A s imi l a r  prohib i t ion  i n  r e l a t i o n  t o  goods, i s  

a l ready contained i n  sec t ion  55. 

Sect ion 59 is extended t o  p roh ib i t  misleading 

re conduct s tatements  concerning t h e  p r o f i t a b i l i t y ,  r i s k  and o the r  

. Leases mater ia l  aspec ts  of business a c t i v i t i e s  requir ing 

a s  serv ices  investment of moneys and performance of work associated 

lervices ' 1 ,  with  t h e  investment (clause 33) .  

Power t o  Ban Sale of Unsafe Goods 

Section 62 i s  amended t o  empower the  Minister ,  by 

56 so a s  - - no t i ce  published i n  the  Gazette,  t o  prohib i t  fo r  up t o  18 

: i s  months t h e  supply of spec i f ied  unsafe goods (clause 34).  

Goods f o r  Export 

;a t ions Goods intended f o r  export a r e  excluded from any 

consumer product standards and prohibi t ions of unsafe goods 
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dlause 35). Goodsare  presumed t o  be intended f o r  export 

34 and new sec t ion  63(2A), clause 35). 

Unsolicited Services 

serv ices  is prohibi ted unless  there  is reasonable cause t o  

be l ieve  t h a t  there'  i s  a r i g h t  t o  ~ayrn&t (new sec t ion  

6 4 ( 2 ~ ) ,  clause 37).  This i s  s imi lar  t o  t h e  present  

prohib i t ion ,  i n  sec t ion  64, i n  r e l a t i o n  t o  unsol ic i ted  

Contracts by way of Competitive Tender 

The B i l l  removes from the  provisions which imply 

conditions and warrant ies  i n t o  consumer t ransac t ions  t h e  

exception f o r  con t rac t s  by way of competitive tender  

(clauses 38, 39, 40 and 4 1 ( l ) ( a )  and ( 2 ) ) .  

The s t a t u t o r y  warranties provided by sec t ion  74 

i n  respect  of t h e  t ranspor ta t ion  of goods a r e  t o  be 

l imi ted  t o  t r anspor t a t ion  otherwise thaq f o r  the  purposes 

o f  a business,  t r ade ,  profession o r  occupation ca r r i ed  on 

o r  engaged i n  by t h e  person f o r  whom t h e  goods a r e  

t ransported (new sec t ion  74(3)(c) ,  clause 4 l ( l ) ( c ) ) .  

Recission of Contracts f o r  areach of Condition - 
Consumers a r e  afforded the  r igh t  t o  terminate 

cont rac ts  f o r  breach o f  any of the  conditions implied by 

Division 2 o f  P a r t  V o f  the  Act even though property i n  the  

goods may have passed t o  the  consumer (new sec t ion  75A, 

clause 42). 
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37. Section 7 6 . i ~  amended t o  prevent pecuniary 

pena l t i e s  being imposed on na tu ra l '  persons involved i n  

a contravention o f  sec t ion  45D (co l l ec t ive  secondary 
i , < 

i boycotts)  - new sec t ion  76(2) ,  c lause 44. 

3 8. Section 79 i s  amended t o  remove the  penalty of 

imprisonment fo r  consumer pro tec t ion  offences, and t o  l i m i t  

i '  p o t e n t i a l  penal l i a b i l i t y  f o r  subs t an t i a l ly  s imi lar  

contraventions occurring a t  o r  about t h e  same time 

(clause 45). 

3 9. Sect ion 80 i s  amended t o  allow the  Court t o  grant  

1 an in junct ion  r e s t r a in ing  a person from engaging i n  

prohibi ted conduct whether o r  not  it appears t h a t  the 

i person intends t o  repeat  o r  continue t h e  conduct o r  t h a t  

t he re  is an imminent danger of s u b s t a n t i a l  damage from 

t h e  conduct (new sec t ion  80(4) and ( 5 ) .  clause 46). 

40. The Court s h a l l  not  requi re ,  a s  a condition o f  

grant ing an inter im in junct ion ,  t h a t  t h e  Minister  o r  t h e  

Commission give an undertaking a s  t o  damages (new 

sec t ion  W)(6), clause 46). The Cour:. i s  t o  accept an 

undertaking a s  t o  damages o r  cos t s  by the  Minister on 

behalf of a p r iva t e  appl icant  (new sec t ions  80 (7 ) ,  c lause 

46). 

41. The Court is empowered t o  make orders  f o r  affirm- 

a t i v e  d i sc losu re  o r  cor rec t ive  adver t i s ing  i n  the  event 

of a contravention of the  consumer pro tec t ion  provisions 

of Pa r t  V.  There i s  a l i m i t a t i o n  of  $50,000 on the 

amount of aff i rmative d isc losure  o r  cor rec t ive  adver t i s ing  

which may be ordered i n  r e l a t i o n  t o  any one contravention 

o r  any subs tan t i a l ly  re la ted  contraventions (new sec t ion  

BOA, c lause  47). 
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42. Special rules are  provided for  the remedies of 

injunction and divest i ture  i n  re la t ion to  contraventions 

of the merger provisions. Only the Minister or  the 46. 

Commission may seek the remedy o f  injunction i n  such (otht 

cases (new section 80(1A), clause 46). The Minister, 

Commission o r  any other person may apply for  an order for 

divesti ture,  but must apply within 3 years of the date 

of the merger (new section 81, clause' 48 ). 

43. Section 85(1), which provides that  reasonable 

conduct may be a defence t o  a consumer protection 

prosecution, is restructured into separate defences of 

reasontble mistake, reasonable reliance on information 

supplied by another person, and default of another person 

which could not reasonably have been prevented (clause 49). 

&. The provisions f o r  ancil lary orders i n  section 87 

have been extended t o  provide f o r  orders to  repair goods 

o r  suppl.~ other specified services (new section 87(2)(e) 

and (f), clause 50). Section 87 orders i n  consumer 

protection matters need not be ancil lary to other orders 

(new section 87(1A), clause 50). The orders under 

section 87 are,  f o r  consti tutional reasons, res t r ic ted to  

orders compensating par t ies  t o  the proceedings only. 

Evidence 

4 5. Provision is t o  be made i n  the  Evidence Act 1905 

for  f ac i l i t a t i ng  the admission of business records as  

evidence i n  proceedillgs i n  Commonwealth Courts. 
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GOVERNMENT COMMERCIAL ACTIVITIES 
1 

46. The B i l l  provides f o r  t h e  Trade Prac t ices  Act 

(o the r  than Pa r t  X - shipping) t o  apply t o  business 

undertakings of t h e  Comm3nwealth Government and i t s  

a u t h o r i t i e s  (new sec t ion  2 A ,  clause 4 ) .  The business 

of developing and .disposing of land i n  the  A.C .T .  i s  

s p e c i f ~ c a l l y  exempted (new sec t ion  2A(4), c lause 4) .  

Regulations may be made t o  provide f o r  fu r the r  

exemptions (new sec t ion  1 7 2 ( 2 ) ( c ) ,  c lause 78) .  

TRADE PRACTICES COMMISSION 

47. The Trade P rac t i ces  Commission i s  t o  be 

incorporated, p a r t i c u l a r l y  i n  order t o  remove procedural 

d i f f i c u l t i e s  i n  l e g a l  proceedings. The Commission may 

now be sued i n  i t s  corporate  capacity (new sec t ion  6 A ,  

c lause 8). 

48. The procedure f o r  appointing part-time members 

of t h e  Commission has been a l t e red .  A person may now be 

appointed t o  t h e  Trade Prac t ices  Commission a s  a f u l l  time 

member o r  a s  an "assoc ia te  member". Associate members a re  

t o  be used part-time a s  members of t h e  Commission f o r  

:t - 1905 p a r t i c u l a r  matters  (except the  annual r e p o r t ) ,  a t  t h e  

3 as d i rec t ion  of t h e  Chairman. The Chairman i s  t o  be required 

t o  consider whether he should appoint an a s soc ia t e  member 

t o  t h e  Commission f o r  the  purposes of each Commission 

determination of an authorizat ion applicat ion o r  exclusive 

deal ing n o t i f i c a t i o n  (new sect ion 8A, clause 10) .  



49. The transitional provisions preserve the full 

operation of authorizations in force at the commencement 

of the amended Act (clause 52(3)). Clearances granted 

under the present Act for contracts, arrangements or 

understandings in restraint of trade to which new section 

45 would apply, or covenants to which new section 45(B) 

would apply, are deemed to be authorizations granted under 

the amended Act (clause 52(4)). 'Authorization applications 

not finally determined by the Commission are treated as 

fresh applications under the amen9ed Act (clause 52(2)). 

Authorization determinations which are the subject of an 

application for review by the Tribunal, at the commencement 

of the amended Act, continue before the Tribunal, but the 

Tribunal is required to consider the review on the 

basis of the Act as amended (clause 52(2)). 

50. Following the abolition of clearances for exclusive 

dealing, new section 93(7)  allows a period of three months 

for the lodgement of exclusive dealing notifications 

(clause 58). 

51. As already noted in paragraph 9 of this memorandum, 

the Amendment Bill expressly provides for the 

application of the common law rules of severability. Clause 

80 makes it clear that these rules were not previously 

generally displaced by the Trade Practices Act 1974. 


