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Explanatory Notes on Amendments contained in
a Bill for an Act to amend the Income Tax

Assessment Act 1922-1929.

CLAUSE 2, AMENDMENT (a).

A new definition of “ absentee ” has become necessary in consequence
of the introduction of a definition of “resident” for the purposes of
those provisions in the Bill (see clause 4 (@) and clause 5 ¢)) which
will cause Commonwealth income tax to become payable by a resident
of Australia on income derived by him from sources outside Australia
to the extent that such income is not chargeable with income tax in
any country outside Australia, or is not derived from the sale of
produce upon which the taxpayer is chargeable with tax by way of
royalty or export duty in any country outside Australia.

The existing definition of “absentee ” is based primarily on non-
residence, and 1s designed to exclude non-residents from the benefit of
the general excmption and of certain other concessional deductions.

Public servants absent from Anstvalia on duty are specifically
excluded from the existing definition of “absentee” in order that
they, as resideuts, may get the benefit of the concessional deductions
from any Australian income they may derive.
~ It is now proposed to define an absentee as a person who does nol
fall within the definition of “vesident.”  Such a definition of
“absentee” s necessary in order to obviate the possibility of any
overlapping of the two definitions, iie., in order to avoid the possibility
of a resident person who is taxed on ex-Australian income being
deprived of the concessional deductions or of an absentee person who is
deprived of concessional deductions as stated being taxed ou ex-
Australian income.

It is not, however, desired to alter the class of persons who are at
present treated as absentees; mor is it desired iu any way to alter
the scope and application of the existing law in regard to such persons.
The status quo s preserved, as regards the scope and application of
the existing law in this connexion, by declaring in clause 4 (a) of the
Bill that an absentec shall only be taxable on income derived from
sources in_Australia, und, as regards the class of persons who arve to
be treated as absentees, by basing the definition of resident”
primarily on the fact of residence in Australia. .

No person who is in fact resident in Australia will be treated as an
absentee, but a person who is not actually residing in Australia might,
in a rare case, be treated as a resident because that term is defined to
include a person who is domiciled in Australia or who has actually
been present in Australia for more than half of the relevant financial
year unless the Commissioner is satisfied that his permanent or nsual
place of abode is outside Australia. A typical example -of the last-
mentioned class of case in which legal domicile determines residence
1s that of a public servant of the Commonwealth engaged for a term
of years on official duties outside Anstralia.

CLAUSE 2, AMENDMENT (b).

This amendment is a necessary part of the provisions of this Bill
which are designed to tax Australian residents on ex-Australian income
which is not taxed, or is derived from the sale of produce which is not
taxed, outside Australia.
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CLAUSE 2, ‘AMENDMENT (b)—continued.

Section 13 of the Principal Act as proposed to be amended by
clause 4 (a) of the Bill will provide (inter alia) that income tax shall
be levied and paid upon the taxable income derived by every resident
from all sources, whether in Australia or elsewhere.

Section 23 (1) (a) of the Principal Act provides that in caleulating
the taxable income of any person the total assessable income shall be
taken as a basis and from it there shall be deducted the prescribed
deductions.

Tt follows that the taxable income of a resident could not be
caleulated unless assessable income, 1n such a case, reant income
derived from all sources—whether in Australia or elsewhere,

The definition of assessable income” has therefore been altered
in order to make that meaning clear.

The position of absentees in relation to the definition as proposed
to be amended will be precisely the same as it is under the existing
definition—i.e., assessable income, in the case of absentees, is limited
to income deriv-d from sources in Australia. ‘

Tt is essenti 1 that that position should be preserved, because it is
not competent for the Cominonwealtli to levy taxation on a person
outside its jurisdiction in respeet of a subject of taxation which is
also outside its jurisdiction. R Ll

The word “exempt,” which also appears in the existing definition,
lLas a new significance in the proposed definition as it must there be
read in relation to proposed paragraph (gq) of section 14 (1) (see
clause 5 (¢), new paragraph (¢) of the Bill) which will provide for the
exemption of ex-Australian income of u resident to the extent to which
that income is taxed, or is derived from the sale of produce which is
taxed, outside Australia. Tu the result the ex-Australian income upon
which a resident will be liable to pay tax under section 13 of the
Prineipal Act, as proposed to be amended, will be limited to so much of
that' income as is not subject to income tax, or is not derived from the
sale of produce which is taxed, in any country outside Australia.

CLAUSE 2, AMENDMENT {(c).

This amendment is merely a statutory declaration of what has for
many years been accepted as cettled law in Australia, viz., that a profit
derived from any transaction or scheme entered into for the purpose
of profit-making is income which is assessable to income fax notwith-
standing that the transaction or scheme does not amount to or is not
part of, a trade or business.

The amendment is necessary in consequence of the fact that within
the last few wecks the House of Tords has given a decision on an
appeal against an assessment wnder the English Income Tax Act to
ihe effect that the profit arising from an isolated transaction of the
purchase and sale of property is not income, but is an aceretion of
capital, even where the property was purchased for the purpose of
profit-making by sale. (Jones v. Leeming, 46 Times Law Reports 296.)

Although the decision was given in relation to English income tax
law and the actual terms of the decision were that where an isolated
transaction of the purchase and sale of property is not an adventure in
the naturé of trade, it is not assessable to income tax, the reasons for
judgment make it clear that the offect of the decision is as stated and
that the geueral principles upon which it was based are applicable
equally as well to Commonwealth as to English income tax law.
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CLAUSE 2, AMENDMENT (¢)—continued.

The scheme of the Commouwealth law is to tax incoine.

. Various classes of income are specifically described, e.g., the pro-
ceeds of any business; but income not so deseribed is requirved to be
ascertained by the application of general principles.

The general prineiple which is applied in the case of a profit made
an the realization of property is that if the property was acquired for
the purpose of profit-making by sale, the profit is income, and that in
any other ease the profit is eapital.

It has long been the practice of the Department to apply that
principle to isolated fransactions, many thousands of which arise
anmnally,  That practice has in several instances been vatified by
decisions of the Courts,

The High Court itsclf, sitting as o Full Court, has not yet decided
rhat profit on an isolated transaction of purchase and sale, entered into
for the purpose of making a profit, is income, but the dicta of a
mujority of the Judges who decided Blockey’s case (31 C.L.R. 503)
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indicated that the question, if it ever arose, would be decided in favomr

of the Dopartment.

Towever, in view of the decision of the House of Lords in' onies v,

Leeming, there is a possibility that the Department’s practice may not
continne to be supported by the High Court, and that an ameudment
of the luw is necessary in order to prevent a very serious loss of reveuue.

The distinetion between capital and income which emerges from
the decision of the House of Lords, is highly artificial, and is entively
foreign to established Australian conceptions. ,

The explanation of the decision, which at first sight appears to be
a gratuitous interpolation into the general law of income tax, is that
it represents, not so much the result of a search for a general prin-
ciple as the historical product of a long line of decisions commencing
many years ago in o different state of society and purporting to
interpret statutory provisions which are widely different from those of
the Commonwealth Jaw.

Where anything is sold at a profit all that the Euglish law literally
requires to be decided is whether the profit arose from a trade or «
trading adventure. If it does so arise 1t is specifically assessable, 1f 1t
does not so arise, its assessment is not provided for.

[n the carlier English cuses that wag all that the Courts attempted
to decide.

Later on (in 1901) it was pointed out in the House of Lovds thot
althongh the English Act was n specification of the various matters
whieh foll to be taxed, the tax was in reality a tax upon income.

For some time thereafter varions FEnglish Judges were inelined to
take the view that beeause a profit which does not arise from a trade,
&e., 1 not within the specification of income, it must be regarded as
an ageretion of capital.

More recently, the Courts have indicated a tendency, in determining
whether a profit arises from a trading adventure, to approximate to
the test which is applied in Australia, in determining whether a profit
ig capital or income. )

Thus, only a few months ago, in Rutledge v. Commissioners of
Inland Revenue, 14 Tax Cases 490, the Scottish Court of Sessions held
that a profit arising from a purely isolated transaction of the purchase

®
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CLAUSE 2, AMENDMENT (c¢)—continued.

and sale of one lot of paper was assessable to income tax, and the

Lord President (Clyde) in giving his decision expressed the following

VIOW

“ If, as in the present case, the purchase is made for no purpose

oxcept that of re-sale at a profit, there seems little difficulty in
arriving at the conclusion that the deal was in the nature of trade,
though it may be wholly insufficient to constitute by itself a
trade.” '

That decision, whicl appears to have been an attempt to bring the
interpretation of the lav into line with the realitics of modern condi-
tions, must be taken to have been overruled by the more recent and
authoritative case of Jones v. Leeming.

It is not considered that the case of Jones v. Leeming contains any
principle which is worthy of acceptance for the purposes of the Com-
monwealth law.  On the coitrary, the one rule which emerges from
the case is a distinguishing test which is so much a question of degree
and so little a matter of principle that it will inevitably give rise to
many anomalous ‘distinetions.” :

For example— ,

. A makes one purchase of wheat for £1,000, and two months’

later he sells it for £2,000.

T3 makes four purchases of wheat in the course of one month
amounting to £1,000, and sells the wheat for £2,000, in
the course of the next month by means of four separate
sales. Both A and B bought the wheat to sell, and both
make the same profit in the same period.

According to Jones v. Leeming A’s profit is an accre-
tiow of capital, and, according to cases which determine
what is a trade, 13’s profit 18 income.

a doctor, has two dealings in land for profit in one year. B,
a doctor, has five or six such dealings. A’s profit is
capital and B’s is income.

3. A and B, who ave not business men, jointly purchase a large

quantity of salvage stock for the purpose of selling it at
a profit. A sells his shave outright to C for a profit. B
sets himself up temporarily in a shop and retails it to the
public for the same profit.  A’s profit is capital and B’s
18 Ineome.

1o
=

Such distinetions are unreal and invidious, and ought not to be
allowed to arise.

Tt is considered, on the othier hand, that the Commonwealth prac-
tice of taxing as income the profit resulting from any transaction or
scheme which is entered into for the purpose of profit-making is sound
in principle, is reasonable and equitable in its incidence, and is in
harmony with the general scheme of the Commonwealth Act.

CLAUSE 2, AMENDMENT (d).

This amendment will limit the exemption granted by the Aet in
respect of rebates received by members of co-operative societies based
upon the members’ purchases from the society, to the rebates paid by
bona fide "co-operative societies which are formed to enable their
members to purchase food, clothing and other necessities of life for their
own use at the lowest possible cost.
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CLAUSE 2, AMENDMENT (d)—-continued.

The definition of “income” in section 4 of the Principal Aot
reads —
“Income” 1mcludes—

but does not include—

(¢) any rebate received by a member of a co-operative
company based on his purchases from that
company, where the Commissioner is satisfied that
90 per centum of its sales 1s made to its own
members.

The intention of that provision was to refrain from taxing the
member of the ordinary co-operative society on rebates of his expen-
diture with the society for food and household goods, based upon the
volume of that expenditure during the year. It was never intended
that a merchant carrying on a business of buyirng aund selling goods

for profit and belonging to a Merchants’ Buying Association in order

to buy more ¢ v&aplv, should be allowed to escape 1ncorie tax on the part
of his true business profit, which is represented by a rebate of part
of his original outlay for the purchase of his trading stock which is
returned to him dmmg his trading year by the association.

Recently the Taxation Department found that there weve a number
“of these Merchants’ Buying Associationg in Australia, and that some
of the members of them have been claiming that the associations are
co-operative socleties, and, therefore, all amounts returned by =
society to its members, being the excess of the members’ conrtibutions
towards the purchase price of goods, should be exempted in the
assessrients of the members as being rebates: based on the members’
purchases from the associations.

[n those cases the merchant members claimed us deductions the
full amounts originally paid by them to the association in respect of
their orders for goods to be obtained through the association. In
practice, the association, apparvently, cannot state definitely the exact
cost which the member will nltimately have to meet. Therefore it

requires the member to contribute an amount whick would represent
the probable masimum cost to the member. DBy purchasing at one
fime Hw whole of the goods ordered by its members, the association
seenres speeial trade discounts and transport concesstons, so that at
the vnd of its business year, and after paying its own expenses, it haos
a suyplus which iy returned to the members by way of rebate. Thesc
rehates represent reductions in the actual cost of goods to the members
compared with their original contributions to the association. Thare-
fore the deduction allowable in assessments in respect of the purchase
price of their goods should not represent anything more than the actual
net final cost after taking the rebates into consideration.

Recently ¢ member of such an association appealed to the Iigh
Court against his assessment, in which the deduection allowed for his
purchase price was the net amonnt remaining of his original contribu-
tion after deducting the rebates received. He contended that he was
entitled to deduet the original -amount contributed by him to the
wssociation before the order for his goods was placed by the ﬂﬂsmziation,
and that the rebate should mot be brought to account as a eredit in
order to reduce his deduction for cost of goods.
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CLAUSE 2, AMENDMENT (d)—continued,

The High Court held that the member was entitled to deduct the
amount originally econtributed y him to the association, hut that,
because the particular association of which the appellant was a meniber
was not a co-operative company, the rebate received by him had to be
bronght to account as income. If, however, the association had been
a co-operative company, the member would have eseaped income tax
on the rebate and consequently would have been allowed a deduction of
an amount in excess of the real expenditure by him in the purchase
of his goods for re-gale.

The vebates received by a member of a Merchants’ Association
represent part of the profit of that member’s business transactions
resulting from a diminution of his costs. Tt is not right or reasonable
that such part of a business profit should escane taxation.

The vital distinetion between the two kinds of co-operutive societies
1s, thatoin the one ¢asc¢ the members purchase and consume the goods
themselves and do not re-sell ther, whilst in the other the members
definitely” obtain the goods for the purpose of re-selling them at a
profit, . - v
The praposed amendment will preveut the abuse referved to, and
will proteet the revenue against unfair loss,

LAUSE 2, AMENDMENT (e).

This amendment is desigued to prevent double deductions in con-
nexion with pensions and annuities.

Under the present detinition of “income” in scetion 4 of the
Principal Act, excmption is provided for that part of a purchased
annuity which represents the proportion of the purchase price which is
heing returned in the annuity. _

This provision, in conjunction with the provisions of section
23 (1) (g) of the Principal Act, results in a double deduction being
allowed for the purchase price of an annuity. That section allows a
deduction in an assessment of payments not exceeding £100¢ in the
aggregate made for the personal benefit of the taxpayer or his wife or
children if the taxpayer is in receipt of salary, wages, allowances,
stipends, or if lis taxable income does not cxceed £800, to a super-
annuation, sustentation, widows’ or orphans’ fund established i
Australi )

All persons who make contributions to pension funds are, subject to
the conditions preseribed, entitled to that deduction.

Haence, a person who 1s to be ultimately entitled to a pension secures
exemption from income tax of up to £100 of the purchase price of his
pension during the years in which he contributed to the pension fund
out of which his pension is paid.

Pensions are liable to income tax, and, as the Courts have established
that, pensions ave annuities, it follows that contributions to a pension
fund ure amounts which represent the purchase price of the annuity
within the meaning of the definition which is the subject of this
amendment. Tt then follows that when a contributor to a pension fund
subsequently receives his pension, he is, under the present wording of
the law, entitled to have excluded from his assessments the part of each
pension payment received by him which represents a part of the total
amomnt contributed by him for the pension. But as he has already

2l
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CLAUSE 2, AMENDMENT (e)—continued.

reccxved deductions in vrespect of the whole or part of those contribu-
tions that were made by him since the income tax was imposed, it is not
right that he should again secure a deduction of the same amounts.
The amendment, accordingly, will prevent double deductions in
such cases.
The new provision will operate as follows :—

Suppose A contributes for a pension at the annual rate of £20, and
has beeun so contributing for twenty years, that is for five years pmor
to the imposition of the income tax, and for the fifteen years durmg
which it has been in force. e will have been allowed a deduction in
his annual assessments of the amount contributed annually to the
pension fund. Suppose also that A then retires and draws a pension
of £200 per annum. THe will have paid £400 in all to the pension
fund, being £100 prior to the income tax and £300 since the tax was
mlposed “As he will alveady have received deductions in his annual
assessments for the £300, he will be entitled under the amendment to
exemption in respect of {hat part of his pension which represents the
contributions totalling £100 made prior to the income tax, and whick
were not allowed or allowable as deductions in his assessments.

The pension will be received by the ’pensioner during his expectation
of life. Suppose this is ten years. The law will assume that each
annual amount of pension will contain 1-10th of the £100=£10, and
that part of the pension will be excluded from the assessment. The
part of the pension which represents .a proportionate part of the
£300 of contributions in this case will not be excluded from the assess-
ment because it will already have escaped tax by way of deduction
under section 23 (1) (g). ' '

There is no provision proposeil to adjust assessments In cases in
which the pensioner dies earlier than his estimated expectation of Iife.
It is considered thuat these are complications which it is not necessary
to provide for. ,

CLAUSE 2, AMENDMENTS (f) and (h).

These amendments arve merely drafting amendments, consequential
upon the proposed alteration in the law so as to tax residents of Aus-
tralia on ex-Australian income which is not taxed, or is derived from
the sale of produce which is not taxed, outside Australia.

CLAUSE 2, AMENDMENT (g).
See Wotes on Amendment (c).

CLAU‘SF‘ 2, AMENDMENT (i).

The definition of “wresident” and of “resident of Australia™ in-
serted by this amendment is reqmmd in consequence of the provisions
in clauses 4 (amendment (@) ), 5 (amendment (¢) ), and 6 {amend-
ment (@) ) relating to the proposed taxation of residents of Australia
on all income derived from sources outside Australia which is not taxed
to them, or s derived from the sale of produce which is not taxed to
them, outside Australia.

The definition provides for the dpphcah(m of three alternative tests
in ascertaining whether an individual is a resident.

The primary test is actual residence in Australia. If a person is
in fact residing in Australia then, irrespective of his nationality,
citizenship or domicile, he is to be treated as a resident for the purposes
of the Act. .
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CLAUSE 2, AMENDMENT (i)—-continued.

The result will be that the extension of the scope of the Aet to income
from sources outside Australia will apply not only where such income
ig derived by an Australian who ordinarily lives in Australia, but also
where it is derived by a person of foreign origin who, though he may
recognize Australia as his usual place of residence, has not abandouned
his forelgn natiouality, citizenship or domicile.

The second test which may be applied is, subject to certain condi-
tions, domicile in Australia.

Domicile is a term of strictly legal significance, the ascertainment
of which ix essential to enable the Courts of $his country, and of various
other countries, to ascertain, for certain purposes of private inter-
national law, whether they have jurisdiction over a particular person
or -his offects. Although the term arose from the conception of
resxdenc(,, it has now achicved a teclmical meaning which enables it
to be determined that a person is, 1in certain circmmstances;, domiciled
in a particular country although he is not actually residing they e, and,
in some cases, although he has abundmwl his vesidence in t]JdT eountry
and hus o intention of residing there. L

The application of the test of domicile w 111 cause the High Com-
roissioners for Australia and Agents-General for the l\uqn'ahdn States,
together with the members of their staffs to be treated as residents of
Australia Hable to income tax assessment on Australian and extra-Aus-
tralian income as proposed for other residents.

At present the High Commissioner for Australis in Loudon, to-
gether with cach Augtralian member of his staff, does not pay Ans-
tralian income tax on his official income because he renders service for
it outside Australia. In addition, he escapes British income tax,
because all snch representatives ave specially excmpted by the British
Treasury from that tax. These persons, there’rmc, do unot pay any
meome tax except on unofficial income derived by them from other
sources. When such income iy derived from Australian sources, the
recipients are treated as vesidents of Australia and they obtain the
benefit of the general exemption of £300.

In regard to all foreign nations, their official representatives in
other countriey pay mcome tax to thon own home government on their
official remuneration. In Australia, the official sal(uy of the chief
representative. of o foreign government is exempt from income tax.
So also is the official salary of a Trade Commissioner of any part of the
British Dominions.

Ag regards Australiav public officinls who are located abroad, the
proposed amendments will merely place them in a similar position to
that of public officials from ploces outside Australia who are loented
in Australia representing their respective countrics.

I order that the test may not be applied to persons who have
definitely abandoned their Australian residence, a condition is provided
that a person whose legal domicile is in Australia is not to be treated
as a resident if the Commissioner is satisfied that his permanent place
of ahode 1s outside Australia.

The third.test to be applied is, subject to certain conditions, actual
presence in Australia for more than half the financial year in which
the income the subject of assessment is derived.
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CLAUSE 2, AMENDMENT (i)-—coniinued.

This test is necessary in order to obviate the great difficulties which
occasionally arise in establishing to the satisfaction of a Court that a
person is resident in any particular country.

Tu order that there may be no danger of treating as residents persons
who are purely visitors, the condition is imposed that this test is not
to be applied to treat any person as a resident if the Commissioner is
satisfied that that person has his nsual place of abode outside Australia
and does not intend to take up residence in Australia.

The definition of “resident” would not be complete without a
reference to companies. Paragraph (1) therefore causes the definition
to apply to companies incorporated in Australia wherever the head
office of control may be situated, and to other companies whose central
management and control is in Australia, or whose shareholders contrel-
ling the voting power of the company are residents of Australia.

CQueh a definition is necessary because of the number of companies
incorporated outside Australia whose sole or principal  business is
located in Australia. The companies will be taxable i Australia on
the whole of their profits to the extent that those profits are not charged
with income tax, or are derived from the sale of produce which is not
taxed, outside Australia and the sharchelders who are vesident in
Australin and who receive dividends out of those profits will be
taxable on the dividends if, as dividends, they are not chargeable with
income tax outside Australia to those shareholders.

The definition will embrace those companies which have been incor-
porated In Australiz to operate outside Australia.

CLAUSE 3.

This amendment is consequential upon the proposal to wwend the
Principal Act so as to extend the liability to tax of a resident of Aus-
tralia 1o all income derived by him from sources outside Australia to
ihe extent that that income is mot chargeable with income tax, or is
derived from the sale of produce which is not taxed by way of royalty
or export duty, in any country outside Australia.

Section 5 of the Prineipal Act causes the act to extend to the
Territory of Papua, but exempts from the act any ineome derived {rom
sources in Papua by a resident of Papua, and also any income sarned in

Papua by personal exertion by any person while there.

The wnderlined portion of this provision was inserted in she law to
meet the ease of persous vesident o Australia who might go ov e sent
to Papua to render services for a lhmited time.

[ view of the new proposals regarding the taxation of resicinis of
Australia on all income, it is not now neeessary to retain the purt of
the provision represented hy the words nnderlined.  The new proposals
will vequire payment of ncowe tax by an Australian restdent upon any
income derived by him from outside Aunstralia if it is not taxed 1o him
abroad. 'This will cover cases in which employees of Australian busi-
nesses go abroad to render serviess for whiell they receive remuneration.
There is, therefore, full justification for applying gimilar treaiment to
persons who leave Australia for New Guinea to render remn e ated
services there, provided they do not go to that country as permanent
restdents of it
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CLAUSE 4, AMENDMENT (a).

This amendment is that which will cause a resident of Australia to
be liable to pay income tax upon all income derived by him from
gources outside Australia. '
~ When read alone without reference to or dependence upon any other
provisions of the Bill; it would mean that Commonwealth income tax
would be payable on income derived from sources outside Australia
even though that income may be chargeable to its recipient with income
tax outside Australia.

Tt is necessary, therefore, to vead this amendment in conjunction
with new paragraph (g) proposed to be inserted in section 14 (1) of the
Principal Act by amendment (e) of clause 5 of the Bill as that new
paragraph expressly exempts income derived from sources outside Aus-
tralia by a resident of Australia if that income iy chargeable with
income tax, or is derived from the sale of produce which is chargeable
with a royalty tax or an export duty, in any country outside Australia.

Further notes on’other phases of this proposal are to be found under
clauses 2, 5 (amendment (e) ), 6, 13.

] CLAUSE 4, AMENDMENT (b).

This amendment has béconie necessary in order to prevent an unfair
advantage being secured under the present law by a person who, after
having derived income from taxable sources, which has been assessed in
accordance with the averaging provisions, decides to transfer some of
his investments from the class producing taxable income into a class or
classes which produce tax-free income but without materially altering
the total amount of his income. In such a case the person coucerned,
relying upon a strict reading of sub-section (9) of section 13 in 1ts
present form in the Act could claim that his taxable income, if any,
which remained had been permanently reduced to an amount which is
tess than two-thirds of his average taxable income, and that therefore
he would be entitled to commence a new averaging period beginning
with the year in which the reduction of taxable income took place. By
this means, the former large taxable incomes would not be brought into
the calculation of his average income. His average income in the year
of reduction of taxable income would be the actual amount of that
reduced income. As the rate of tax is determined by the amount of
the sverage income, the rate of tax in the case mentioned would be
very materially reduced and the taxpayer would greatly benefit. At
the saine time he would be in enjoyment of substantially the same
amount of income as formerly.

The henefits of the section were intended for persons who had
suffered an actual diminution in income and not for a person who
deliberately reduced his taxable income by changing over to income
from exempt sources.

CLAUSE 5, AMENDMENT (a).

 Section 14 of the Act deals with exemptions of incomes from tax.
The present provisions of paragraph (h) of the section exempt
from tax the official salaries of forelgn consuls and the trade commis-
sioners of any, part of the British Dominions.
This provision was inserted in the Act in 1915 when the Common-
wealth income tax was originally imposed.
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CLAUSE 5, AMENDMENT (a)—continued.

Since then there has been considerable development in the seope
of consular representation by the appointment of commercial attaches
and, occasionally, experts of other kinds, to the staffs of the counsulates
in Australia representing foreign Governments.

(uite recently representations were made by one foreign consul
on behalf of his commercial attache. The consul pointed out that under
the income tax law of his country, Australia’s trade representative ip
that country was not subject to that country’s income tax law. It was
suggested, therefore, that reciprocal arrangements should reasonably
be made by the Commonwealth.

The Governnent agrees with these representations.

Tt is considered both necessary and desirable to extend the scope of
the amendment in the manner expressed by the terms of new sub-
paragraph (iv) of the amendment, as some members of the staffs in
gome consulates are specialists in other directions than commerce, and,
if the taxation laws of their countries would exempt similar experts
from Australia who may occupy corresponding positions in an official
representatiou of the Commonwealtl in those countries, there ig every
reason why the Commonwealth should reciprocate in its taxation
laws, o

corvesponding  legislation of Canada. It is being made to operate
retrogpectively 1n order to allow the exemption to apply to assessoents

for past years which have not been paid by the persons on whose hehalf 2

representations for exemption were made. Those representations were
first made to the former Government which decided to accede to them.

CLAUSE 5, AMENDMENT (b).

Phis amendment is designed to prevent loss of revenue due to the
present wording of section 14 (1) (7).

That section exerupts from tax:—

“The income of any society or association, not carried on for
the purpose of profit or gain to the individual members ihereof,
cstablished for the purpose of promoting the development of
agricultural, pastoral, horticultural, viticultural, stock-rvaising,
wanufacturing, or industrial resources of Australia.”

Under this section the income of a Chamber of Manufactures is
exempt. These Chambers have, however, through separate legal com-
panies entered the business of insurance, and the Chambers of Manufac-
tures, per se, vender active business assistance to Chamber of Manu-
[aciBres IRSUFANee companies.

These insurance companies are taxable on their profits just us any
other company is taxable. But the Chambers of Manufactures which
render active husiness assistanee to the companies receive remnneration
for those sercices, The ingurance companies econcerned obtain 2
deduction of those payments in their assessments, but the Chumbers
of Maunfactures do not pay any income tax on the amounts so reseived
although they are actually remuneration for services rendered. ‘The
amounts eannot be taxed hecanse of the speeific exemption quoted
abave.

The Government considers it is not reasonable that the
derived by the Chamber of Manufactures for the services mwet
shonld escape income tax any more than that similar income should
eseape tax in the hands of individuals.

S
ioned

The form of the amendment follows closely on the hues ot the
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CLAUSE 5, AMENDMENT (b)—continued.

The Bill will amend the Act in this particular so as to cause tax to
be payable on the income of an association covered by section 14 (1) (5)
to the extent to which the income is derived from a trade or business
carried on by the association or in respect of service performed by it.

CLAUSE 5, AMENDMENT (c).

This ig merely a drafting amendment necessitated by the proposed

addition of further paragraphs to sub-section (1) of section 14.
CLAUSE 5, AMENDMENT (d).

By this amendment residents of Pacific Islands, which are British
possessions or are held under British mandate or by a Condominium
im which Britain or any of her dominions is concerned, will become
uneonditionally exempt from income tax on the proceeds of the sale of
island produce in Australia.

As the law stands, the exemption only applies where the person who
purchases the produce in Australia does so for the purpose of exporting
it from Australia and where tlie Commissioner is satisfied that the
produce is so exported without unnecessary delay. .

The Associated Chambers of Commerce of Australia, at a conference
in Brisbane last year, drew attention to the difficulty which the islander
or his selling agent has of establishing that the produce is purchased
for export. If the buyer is not disposed torvolunteer information as
to the purpose and course of his business, the necessary proof cannot
be adduced. Where, as frequently happens, the produce is sold by
auctioneer, the difficulty of obtaining proof is accentuated.

In view of these difficulties which, it is alleged, are having the effect

of driving trade away from Australia, 1t is proposed to omit from
the paragraph the words which impose the condision attached to the
exemption. :
« Very little revenue is derived as the result of the existence of that
condition, and it would have been reduced to a negligible quantity
upon the making of certain proposed regulations under section 16¢ of
the Prinecipal Aect.

CLAUSE 5, AMENDMENT (e).
New Paragraph (p).

This amendment provides, subject to reciprocity, exemption from
income tax in respect of the official remuneration of Government officials
of any part of the British Empire.outside Australia who come to
Avstralia, either on exchange with Australian Government officials,
or to perform special duty in Australia, by arrangement hetween an
Ausgtralian Government and the Government of the other part of the
Erapire. ‘

The subject. has been brought prominently under mnotice by the
British taxation authorities in connexion with the taxation of the
official salaries of school teachers who go to England from various parts
of the Fmpire on exchange with British school teachers who come to
Australia or other parts of the Empire. The suggestion of the British
taxation authorities is that United Kingdom income tax only should be
paid by United Kingdom school teachers who visit Australia under a
scheme of exchange of: school teachers, and that Australian school
teachers who -go to the United Kingdom on exchange should pay
Australian income taxes only.
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CLAUSE 5, AMENDMENT (e)——continued.
New Paragraph (p)-—continued.

At present, Australian school teachers who reside in England for
more than six months in any year, are subject to British income tax
with right to rebates to avoid double taxation. The net result in such
cases is the payment by the Australian school teachers of income tax
at the British rates, which exceed the Australian rates applicable to
the income.

The British teachers who visit Australia similarly become liable
to Australian income taxes. They, also, are entitled to have double
taxation eliminated as between the United Kingdom and the Common-
wealth.

The Government considers it most desirable to adopt the suggestion
of the British taxation authorities, and has also decided to extend the
sceme so as to embrace other classes of Government officials, e.g.,
naval and military officers, scientific officials, &c., who may be in a
similar position to the school teachers.

The only condition of the scheme is that reciprocal exemption
should be provided for in the income taxation law of the other part
of the Empire concerned. : .

CLAUSE 5, AMENDMENT (e).
‘ ~ New Paragraph (q).

This amendment is part of the statutory provisions which are
required to enable the Commissioner of Taxation to collect income tax
from residents of Australia upon income derived by them from sources
outside Australia. This provision will- operate as a limitation upon
the general words inserted in the Principal Act by amendment (a)
of clause 4 of the Bill.

Tn clause 4 is an amendment of section 13 of the principal act,
which provides for levying of income tax, subject to the provisions of
the Act, upon the incomes specified in the section.

The amendment in the Principal Act made by clause 4 is, therefore,
to be applied “ subject to the provisions of the Principal Act.”

New paragraph (g) which amendment (¢) of clause 5 seeks to
incorporate in the Principal Act is a provision of the Act subject to
which the amendment made in section 13 by clause 4 of the Bill must
be applied. When the two provisions are taken together, the result
is that a resident who derives income from a source outside Australia
is taxable upon it only when that income is not chargeable with income
tax to him outside Australia, or wheu it is derived from the sale of
produce which is not taxed by way of royalty or export duty in any
conntry outside Australia.

The reason for the exemption of income from sources outside
Australia when it is derived from the sale of produce which is subject
to a royalty or an export tax outside Australia is ‘that information has
been supplied which shows that persons deriving income from productive
operations in certain countries which have mno income tax, such as
Malaya and Siam, are subject to even more burdensome charges (by
way of export tax, &c.), than are persons carrying on similar operations
in countries, such as Burma, which impose income tax.

In the circumstances, it is considered inequitable to discriminate
between income derived from sources in Burma and similar income
derived from similar sources in Malaya or Siam merely because Burma
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CLAUSE 5, AMENDMENT (e)—conlinued.
, New Paragraph (q)-—continued,
lupeses an income tax on the proceeds of the sale of produce of that
country whilst Malaya and Siam attain the same result by means of
royalty and/or export duty.

The new paragraph (¢) also exerapts income from sources outside
Australia which may be derived by a person occupying for the time
being the position of Governor-General of the Commonwealth or
Governor of a State, or by the official representative in Australia of a
foreign country, and by a member of his staff who is a national of
the couutry represented, by experts brought to Australia temporarily
by the Commonwealth or a State Government for special duties, &e.,
or by Government officials of other parts of the Ku pire who are in
Australia ou exchange with Australian Government officinls. It would
not be proper for the Commonwealth to seek to tax these special persong
on any ex-Australian income derived by them, because they are, strietly
speaking, vot residents of Anstralin, although their duties involve
temporary residence here, )

CLAUSE 5, AMENDMENT (e).
~ New Paragraph (r).
Phis paragraph, with the exception of sub-parag aph (i), merely
re-states the provisions of section 54 (4) of the Principal Act. Those
provisions relate to the necessity for persons, leaving Australia, firsi
to obtain a certificate from the Taxation Department, either that they
are net taxpayers or, if taxpayers, that their tax has been paid, or that
satisfactory arvangements for its payment have been made. Then
follows a provision which excludes from that necessity the persons who
are mentioned in new paragraph (r), (i), (iii), (i), (v) and (vi),
which it is proposed to include in section 14 of the Princeipal Aet,
which deals with what incomes are exempt.

The existing arrangement under scetion 54 (4) is not the most
satisfactory which is possible. The intention of that ar angement s
to allow unrestricted departure from Australia of the persons specified
in the sub-paragraphs of paragraph () mentioned above, 1t being
considercd that these persons would not, while in Australia, derive
income from Anstralian sources, other than the remuneration they
would receive for those services performed by them in Australia which
were the canse of their visit to Australia. It is considered preferable
to make a definite exemption from income tax of that income, in order
that, if those persons shonld derive other income from Australian
sourees, they would be obliged to obtain the taxation clearance certificate
already referrved to hefore loaving Australia.

©wot

CLAUSE 5, AMENDMENT (e).
New Paragraph (v) (ii).
Quest ons were ralsed in connexion with the vecent visit to Australia
of the English test evicket team, as to the hability of the bodies in
England and Australia which controlled the tour of that team, to pay
Commonwealih income tax on their respective interests in the money

derived from the tour of the various States of the Commonwealth,
The questions were not capable of decision hefore the visiting team
left Australia or befove the governing body in Australia had transmitted
to the fnglish controlling hody the share of the proceeds of the tour
which were payable vo thar body.,  When the questions were decided,
it was found that the facts caused o liability to income fax to rest

.
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CLAUSE 5, AMENDMENT (e)—continued.
New Paragraph (r) (ii)—continued.
upon both controlling bodies in England and Australia to the extent to
which those bodies retained for the use of the bodies any part of
those proceeds.
There was, however, no means then available by which income tax
could be recovered from the controlling body in England.

The Government considers it is desirable that a liability fo Com-
monwealth income tax in such cases should not rest upon the outside
controlling body in respect of its share of the proceeds of the Aus-
tralian tour of a team of cricketers, footballers, or the like, which is
sent to Australia from aunother part of the Empire by a recognized
econtrolling body in that country for the purpose of engaging in contests
with similar teams in Australia when the team is recognized by the
board in Australia, which controls the Australian tests as being repre-
sentative in that other country of the particular branch of sport in
which the team engages. ,

1t is not, however, considered proper that any similar body in Aus-
tralia should be exempred from Commonwealth income tax in respect
of similar income.

s r CLAUSE 6, AMENDMENT (a).

This amendment is a re-arrangement of ‘the existing provision relat-
ing to the liability to income tax on dividends, .bonuses or profits
credited paid or distributed by a company to a member or shareholder
<0 as to include the additional provision which is consequential upon
the other parts of the Bill which provide for the taxation of Australian
residents on income received by them from sources outside Australia
when that income is not chargeable to income tax, or is not derived
from the sale of produce which is subject to royalty or export tax,
in their hands outside Australia. '

The additional provision now being made will cause a resident of
Australia who is a shareholder in a company which derives income
from sources in Australia and from sources outside Australia, to be
Liable to Commonwealth income tax on the part of his dividend which
is distributed out of profits from sources in Australia, and out of such
of the extra-Australian profits of the company as are not charged with
income tax, or are not derived from the sale of produce which is
charged with royalty or export tax, to the company by any taxing
authority outside Australia.

In drafting this amendment so as to achieve the purpose mentioned,
it has been necessary to use somewhat lengthy terminology, because 1t
has been mecessary to distinguish between sharcholders who are
residents of Australia and shareholders who arve absentees.

The new scheme of the income tax providing for the taxation of
certain income which is derived from sources outside Australia, dis-
tinguishes hetween residents and absentees. The Commonwealth has
full power to tax residents of Australia on all their income from all
sources, but it has no such jurisdiction over absentees.  Therefore, 1t
is necessary in the Amending Bill to preserve the limitations of the
existing law in regard to liability of absentees to pay Commonwealth
tax.

In attaining the foregoing results, care has been exercised to
preserve the effect of the present law in relation to persons holding
shares in an absentee company which is a shareholder in another com-
pany which derives income directly from sources in Australia.
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CLAUSE 6, AMENDMENT (a)~—continued.

The present law imposes a liability upon such a person to pay
income fax on so much of the dividend received by him from the
absentee shareholding company as was distributed by that company
out of the part of the dividend which it reeeived from the primary
company which the primary cowpany had distributed out of income
derived by it from sources in Australia.

For example, company A carries on business in Australia, and dis-
tributes dividends out of its Australian profits. Among s sharve-
holders is company B located aud controlled, say, in London. Com-
pany B is therefore an absentee. Company B in turn distributes
dividends out of its profits, which inclnde the dividend received from
company A. Among the shareholders of company B 1s individnal C
who is a resident in Australia. (! receives his dividend from company
B, partly out of the dividend which that company has received from
company A, and partly out of company B’s other income.

Under the first part of the new provision in amendment («) deal-
ing with sharebolders who ure residents of Australia, individual C
would be required 1o take into consideration the whole of his divideud
from company B. He wounld he entitled to submit evidence to the
Commissioner of Taxation to show the part ofcompany I3 income
which hag been taxed outside Australia to compairy - 15, -or-which has
arisen from the sale of prodnce upon which company B3 has been
charged with royalty or export tax outside Australia, and Le would
be entitled to exemption from Commonwealth income tax in respect
of a corresponding proportion of his dividend.

L it should happen that (s dividend from company B were taxed
to him outside Australia, he would be entitled to exemption from
Commonwealth tax in respect of the whole of the dividend

)
3
>

The above explanation of the effect of the proposed law may he com-
pared with the effect of the existing law as follows —

The existing law provides for the taxation of any member or share-
holder of & company, whether u resident of Australia or HOL, 01 80
much of the dividend paid by a company, as is eredited paid or dis-
tributed out of income derived by that company from sources in
Australia.

I the case instanced above, shareholder () (resident 1 Australia)
18 taxable only upon the part of the dividend received by him that has
been distributed out of income which the present law treats as income
derived by company B from sources in Australia.  Under the new
proposals ! wounld, 1n addition, be taxable on that part of his dividend,
which has been distributed out of income derived by company I3 from
sources outside Australia, provided that sueh income has . heen
charged with ncome tax, or has not arisen from the sale of produce
which has been charged with rovalty or export tax, by any faxiug
anthority outside Australis.

As regards the absentee company B and a shareholder in that
company who is an abseutec, the position under the present law is that
the company is technically assessable ou that part of the dividend
received from company A which has bheen distributed out of profit
derived by company A from sources in Australia. It as the rate of
tax payable thercon by company B is the same as that which lus boen
paid by company A on all its profits ineluding the dividend, no further
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CLAUSE 6, AMENDMENT (a)—continued.

tax on that dividend is payable by company B.  When, however,
company B distributes that dividend to its own shareholders, those
shareholders who are absentees are, in accordance with the terms of
the law, deemed to be in receipt of income derived from sources in
Australia. But as they and company B are outside the jurisdietion of
the Commonwealth in regard to legal process for recovery of taxes, it
is not possible for the Commonwealth to recover any tax which may be
avsessed to the individual absentee shareholders.
This position is not altered by the proposed amendment of section
16 (b)Y (1) made by amendment (a) in clause 6.
CLAUSE 6, AMENDMENT (b).
This amendment s proposed in order to remove two anomalies
which exist under the present wording of the law, in regard to dividends
paid puartly out of taxable income and partly out of exempt profit
arising from the sale by a company of assets not acquived by it for
resale at a profit, viz., ;

(1) The excemption of dividends pald cxclusively out of profit
arising from the sale of such assets withont any provision
to exempt dividends paid exclusively out of profit arising
from the compulsory dispossession of a company of such

asgsets.
The amendment will exempt both classes of dividends.

(2) The taxation iu full of dividends paid partly out of taxable
income and partly out of exempt profit derived from the
sale of assets which were not acquired for resale at a profit

o . . .« - ’
whilst at the samc time, in other provisions of the Act,
namely, sections 14 (2) and the second proviso to section

e . LAY
16 (D) (1) the law allows exemption of a dividend to the
extent to which 1t is paid out of exernpt income specified
in those other provisions.
There is no sound reason for the continnation of this inconsistency.
Tt has merely placed upon companies the necessity, frequently over-
v P pot o e N LI
looked through ignoraunce, of specifically declaring ove dividend out
of the income mentioned n the proviso which 1 being amended and
. . . . . o
another dividend out of other income, when income from several souvces
18 being used for the purposes of the dividend.
The proposed  amendment will remove this  inconsistency and
anomaly.

CLAUSE 6, AMENDMENT (c).

This amendment relates to sharves distributed out of the money
received as compensation for the compulsory resumption of assets which
had not been acquired hy a company for purposes of resale at a
profit. '

Under the present terms of the law, exemption is allowed in respect
of shares distributed out of profit representing the amount by which
assets have been written up iv value, or representing the proceeds of the
sale of assets which had not been acquired for purposes of resale at a
profit.

As 8 logical sequence to amendment (b)) previously described.
amendruent (¢) should be made.

1488.—3
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CLAUSE 6, AMENDMENT (d).

This amendment is necessary in order to prevent loss of revenue
through the capitalization of profit which, through being allowed as a
set oﬁ against former losses, is “ profit which is not subjeet to income
tax”

The following example will illustrate the position:—

The actual figures of the case from which this example is taken are
veplaced by others without altering the substance of the case.

£ £
A company made in 1927 a profit out of which it

carried forward . .. .. 40,000
In 1928 there was a loss of 30,000
At that time the accounts showed a net pmht for the

two years of . . .. .. 10.000
“In 1929 there was a ploﬁt oT .. .. 60,000
Out of this there was a cash dlwdend of .. .. 20,000
Leaving carried forward .. .. . .. 40,000
Total amount in hand .. .. .. .. 50,000

“The company decided in 1929 to make a bonus share distribution
of . £40,000:

Under the provisions of section 16 () (ii) (4) exemption from
tax is allowed in respect of share distributions which are made “ out of
profits which are not subject to income tax”

In determining the shareholders’ liability to tax on any bonus
shares, it is necessary to ascertain the extent to which th(» shares were
distributed out of profit subject to tax.

In the example, the bonus shares were distributed out of £60,000
profit made in 1929, and apparently represented the balance of that

profit which had been carried forward after payment of the cash
dividend of £20,000.

Now, the company’s assessment would be ou the total profits of
£60,000 less any allowable deductions. The allowable deduction in this
case would be the loss of £30,000 sustained by the company in 1928.
The company wounld therefore be taxed on—

£
Total profit .. . .. .. .. .. .. 60,000
Less deduetion of X()s\ .. . . . Lo 30,000
Profit subject to tax .. .. . . .o 30,000

It 1s clear, therefore, that only one-half of the company’s profits
for 1929 was “subject ’ro income tax” so that one-half of the bonus
bhdl ¢ distribution would be made out of profit “not subjeet to income
tax 7 and therefore that proportion of the shares would be excmpt to
the shareholders. ‘

But there is a further complication, viz., that the law also exewmpts
shares paid out of one-third of the profits, because section 21 permits a
company t0 retuin that proportion of its annual profits without render
ing the shareholders liable individually, or through the company under
qect]on 21 to payment of any additional tax.
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CLAUSE 6, AMENDMENT (d)—-contwnued.

One-third of £60,000=£20,000, so that bonus shares to that extent
are also exempt in this case.

The net position in' the illustration is therefore:—

£ £
Total profit .. .. .. .. .. 60,000
One-third exempt under section 21 .. .. .. 20,000
Cash dividend already taxed .. .. .- 20,000
One-hatf of bonus distribution exempt as it is paid out of
vrofit not subject to inceme tax .. . . 20,000
0,000

Tr is clear that income tax in this case may only be charged on the
ensh div <‘vm‘ of £20,000, ‘md that the whole of the bonus shave dis-
tribuation iz exempt, one-half being exempt through the freedom from
additioual tax of one-third of the paoﬁt of £60 ()()() and the other half
through -baving been distributed out of profit “not subject to- income
tax
Tvas, iherefore, considered that the term in section 16 (b) (il) (4),
“vizl “not subject to income tax” should be amended to read *‘mnot
assessable income of the company”.  Such an amendment would enable
the Diepartment to assess shareholders on—

£
Cash  dividend oL .. L. 20,000
Ome-halt of the bonus \h.uo (h\hximimu . .. .o 20,000
40,000

leaving £20,000 in shares free of tax to the shareholders as vepresenting
the one-third of the profits which seetion 21 permits a company to retain
without liability for additional tax at sharcholders’ rates.

CLAUSE 6, AMENDMENT (e).

Th's amendment is desigued to prevent unnecessary loss of revenue
which now results from rh(\ present wording of the fourth proviso to
section 16 (). This proviso in the P nnmlml Act follows sub-paragraph
(ii1) of parvagraph (b) of section 16.

The proviso iy intended to prevent double taxation of dividends, first,
in the assessment of the compuany on ifs total profits, and later, in the
hands of ihe shareholder.  In its present form the proviso requires
that when the sharcholder’s rate of tax is less than the company rate,
his vebate ir the amount of additional tax assessed to him through
the inclusion of the dividends in his assessment.

When the shaveholder’s rate of tax is equal to or greater than the
company rate, his rebate to prevent double tax is allowed at the
company rate.

In the application of this provision it transpires frwlucnth that a
shareholder whose rate is less than the compary rate receives rebate
of an amount of tax whieh exceeds the amount previously paid by the
company on the dividends. For example—

A taxpayer’s net income derived from property is £1,160. It includes
£332 dividends. After the allowance of the statutory exemption the
taxable income 1s £1,146.
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CLAUSE 6, AMENDMENT (e)—continued.

This taxable income is taxable at the rate of 14.1285d. in the £1,
and the total amount of tax thereon is £67 9s. 3d. Because the rate 1s
less than the company rate of 14.4d., this taxpayer is entitled to a rebate
of the amount by which his tax has been brought up to £67 9s. 8d.
through the inclusion of his dividends in his assessment.

He must therefore he again assessed, this time on the residue of his

income after excluding the dividends— £ s 4
Total income .. .. .. .. .. .. 1,160 0 O
Less dividends .. .. . .. . .. 332 0 0
Net income .. .. 328 0 O
From this there must be deducted the smtutmy exemption =— 124 0 0
Taxable income .. .. .. .. . 704 0 0
The rate of tax on £704 is 9.0736d. in the £1. .. Tax = 26 12 4
Amount of rebate granted .. .. 44 16 11
Tax prevmu%lv pmd by the compmn on £‘%32‘ at 144d. in

the £1 = - iy . 1918 5

Gain to the sharcholder thro‘ughy the present form of the
law = .. . . s . . 20 18 6

The proposed amendment would operate thus—

Tax on £1,146 .. .. . 67 9 3
Proportion of tax apphcable to ‘2332 dividends .. .. 19 10 11
Tax previously. paid by the company on £332 at l4.4d. .. 1918 5

Rebate which will be allowed in the shareholder’s assessment
of the part of his own tax which is (Lpphmble to the
dividends . .. . .. .. 19 10 11

Gain to the revenue—

£ & dl
Present rebate .. .. .. BN 40 16 11
Proposed rebate .. . .. . 19 10 11
21 6 0

This class of shareholder is very numerous, and the aggregate loss
of tax is large.

The proposed amendment will prevent allowance of any rebate in
such cases in excess of the amount of tax paid by the company on the
dividenda.

CLAUSE 6, AMENDMENT (f).

The first part of this amendment down to the words “ demanded
and given in connexion with a lease” repeats the substance of the
existing wording in paragraph (d) of section 16 of the Principal
Act.

Royalties and Bonuses.-—This covers royalties and bonuses of all
kinds and is not limited to those which may be connected with leaschold
estates. The law has always operated in this manner in relation to
these two classes of income since the Income Tax was Imposed in
1915.

Fines,  premiums and foregifts or consideration of that nature
demanded and given in connexion with a lease have always been liable
to incore tax since that tax was imposed in 1915,




CLAVUSE 6, AMENDMENT (f)—continued.

Amounts received by way of consideration for the sale, assignment
or transfer of leases were made taxable for the first time by the Income
Tax Assessment Act 1916. They continued to be taxable until 1923-24.
They were removed from the provisions of the Income Tax Assessment
Act 1922-1928 by the Income Tax Assessment Act 1924 for the purpose
of being incorporated in a separate Bill for an Act to be entitled the
Lessee Tax det 1924

The Senate rejected the Bill and the Government of the day accepted
the Senate’s decision, so that amounts received upon the assignment or

transfer of leases ceased to be taxable after the 1922-23 assessment.

There was, however, no alteration made in the provision which
allows a deduction of the sinking-fund required to amortize an amount
paid by a person to secure the assignment or transfer to him of a
lease, The right to such a deduction was created by the Ffnecome Toaw
Assessment Act 1916 because that Act imposed a tax on the amounts
paid to the assignor or transferor, and it applied to the assessments
for 1916-17 and all subsequent years. It is still in operation.

It will be observed that, since the 1922-23 assessmient, the law has

. . ~} . ’ .
been operating in a one-sided manner, by granting a deduction to a
. - . ’ I =) o - -
purchaser of a lease of the annual sinking-fund required to amortize
his purchase, but not taxing the vendor on the amount received hy
] N b D .
him.

The present Bill secks to re-impose tax on profit 1n payments
received in respeet of the sale, assignment or transfer of u lease
There are two principal reasons for this—

(1) All such payments are in the pature of rent paid in
advance. No ingoing payment for a lease or liceuce or
goodwill is justifiable unless the rent reserved by the lease
is less than the full economic rent of the property having
regard to all the eircumstances. An ingoing is, therefore,
commuted rent paid in advance.

(2) The proposal is the natural corollary to the wllowance to a
purchaser of a lease of a deduction of the annual sinking-
fund required to amortize the payment he made to
acquire the Teasc.

The present loss of revenue through this one-sided arrangement is
very substantial, because sales and transfers of leases ave very
common.

One of the arguments advanced in subsequent discussions of a
proposal to re-impose the tax on the payments in quegtion ig—

{a) A Jeasehold estate in land is a capital asset; so is u free-
hold estate in land.

(b) There is no tax levied on profit on the sale of a freehold
estate unless the sale has been made as a business opera-
tion in the carrying out of a prefit-making scheme entered
into. Why, therefore, should any tax be charged on
profit on the sale of a leasehold estate in similar circum-
stances?
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CLAUSE 6, AMENDMENT (f)—continued.
The reply is— ;

(i) There is a deduction allowed to a purchaser of a lease of the
annual sinking fund to amortise his cost, whether the
vendor of the lease has or has uot traded in leasehold
estates. '

{1i) There is no deduction allowed to a purchaser of a frechold
estate In respect of any part of his purchase price unless
the profit on his sale is liable to income tax. Where the
profit is not liable to tax, the purchaser of the property
gets no deduction even if he should resell the land at a
loss.

Iu every instance the purchaser of the lease gets his
deduction.
t1i1) The purchase price of a freehold estate is a definite capital
outlay which may at any time in the future be recovered
by the sale of the property, sometimes with a profit.

f.v) The purchiase price of a leasehold estate is and must be
treated Dby the purchaser in his accounts as commuted
rent pald in advance. The purchaser’s accounts nsually
spread this payment over the period of ‘the lease as addi-
tional rent. This is done by debiting profit and loss
account with the annual sinking fund requived to write
off the cost price. . ,

vy All rent Is income liable to tax, and all rent shonld be so
liable whatever form its payment may take.

This shows that the vendor of a lease who has demanded
a profit ingoing from the purchaser has in fact made an
indirect levy upon that owner in the shape of rent addi-
tional to the rent reserved under the lease. If the pay-
ment were made to the frechold owner of the property
there would be no doubt whatever that it would vepresent
commuted rent paid in advance. There iz no cssential
difference in the character of the payment merely because

it is made to a prior lessee who has decided to sell.
{v1) There have been several judgments of English courts, which

‘ have decided that payments of the kind mentioned are
payments of rént in advance.

There are still other reasons why persons who muake profit upon
the sale of leases should pay tax on the profit. The most important
of these is the fact that owing to the absence of a provisiou imposing
tax on the profit in such cases, it has been possible for leascholders
who are not entitled to any deduction of a sinking fund under section
26 (#) of the Principal Act, because they have not paid any amounts
to obtain their leases, to secure a deduction indivectly.

Jases bave come under motice in which individuals and partner-
ships who are the owners of leasehold estates in land which they are
using for the production of assessable income and who have not paid
anything to obtain the leases, have formed themselves into companies
controlled by themselves and almost, if not entirely owned by them.
These persons and partnerships have then “sold” their leases to the
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companies for amounts which when shown in the companics’ balace-
sheets, will appear to be very substantial. No money passes from the
company to the vendors of the leases in these cases, but the vendors

“agree” to take shares in the company in satisfaction of the considera-
tion to be paid to them for the “sale” of the leases.

The High Court has recently held that the allotment of sharcs in
such a case constitutes a payment in cash and entitles the company to
the deduction under seetion 25 (2) of the Principal Act of the sinking
fund required to amortize the “payment” made for the lease.

If the sale price to the company is fixed at a sufficiently high
amount, the annual sinking fund to be deducted in the company’s agsess-
ment will be so large as to equal or exceed the true annunal prm‘nk
derived from the working of the leasehold property..

Thus the company will have no taxable income.

The company in such a case really consists of the former nwuer or
partnership owner of the leasehold estate, and that person or those
persons will be guite free to leave as much of the true profits of the
company in the business ag they choose without any liability to pay tax
upon it at the ordinary rate payable by companies, to say nothing of any
additional tax under section 21 for failure to distribute a reasonable
amount of the taxable income among the shareholders.

The present position under the law has proved of the greawst ad-
vantage 1o the persons concerned in several cases which have come under
notice. They have escaped payment of very substantial amounts of
meome tax.

Jomparison of the terms of the new preposal with the terms of the

law as it stood from 1916 to 1923, will show that the new proposals differ
from the former provisions in the following respects —

(a) the new proposals include in the assessable Ineome pay-
ments made to secure the surrender of a lease and pay-
ments made for the sale, assignment or transfer of good-
will or licence associated with a lease; and

{(b) the new proposals provide that, in certain cases, assessablo
income shall not include payments for leases made by
way of shares in a company which is formed by a lessec
to take over his lease and in which he takes the shaves
in payment for his lease.

e Paragraph (a)—>Surrender of o Leuse.

A ease reeently dealt with Dby the Income Tax Board of Roview
adversely to the taxpayer shows the necessity to amend the law o
prevent a repetition of the injustice which was unavoidable in that case
beeause of the present limitations of the Income Tax Assessment Act.

The Act brings into the taxable field fines, premiums and foregifts
received in respect of leases granted by an owner of land, but, if the
owner should pay the lessee a snm of money to surrender the ymexpired
period of the lease, in order that the owuner might grant ancther and
more profitable lease to another person for a new fine, premiunimn or fore-
gift, the owner cannot receive any deduction In respect of that cost
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agalnst his new fine, premium or foregift, because that cost is a capital
outlay which, in the absence of any saving clause, falls into the specific
prohibition in the Act against deduction of expenditure which is capital
or in the nature of capital.

The present form of the law in this connexion provides only for
the simple case in which a freeholder grants a lease of his property
for a fine, premium or foregift in addition to a reserved rent, and
1s not thereafter called upon to consider any offer of a better rent or
higher fine, premium or foregift from another person, which could
only be acgepted if the lessee in possession could be induced to surrender
his lease to the freeholder.

The Board of Review case may be illustrated thus:—A (a freeholder)
grants a lease for six years to B for a premium of £2,000 payable in
full at once. A is taxed on the £2,000 in the assessment year following
the year of receipt of that amount. B becomes entitled in his annual
assessment to deduct £2,000 divided by 6 = £333, heing the sinking fund
required to recoup his premium of £2,000 during the period of his lease.
About the end of the fourth year of the lease; O approaches A and
offers £4.000 for a lease for six years, the lease to comnience at once.
A goes to B and induces him ro surrender the balance of his lease for
£1,500. A therenpon grants O a six-years’ lease for £4,000 and his
net profit 1 £4,600 minus £1,500 equal to £2,500. But A must be
taxed on £4,000 in full, because the law does not provide at present
for a deduction of £1,500 paid to secure the surrender of the lease.

The result is harsh and incquitable upon A. Nor does the law require
B to pay tax upon the £1,500 obtained by him from A upon the
surrender of his lease. B is thus unfairly advantaged. Iaving paid
£2,000 he will have recouped £999 of this by the end of the fourth
year of his lease through deductions of the sinking fund of £383 allowed
in assessments of his income of the three preceding years. The income
of the fourth year would not have been uassessed at the time of the
surrerider of the lease, but upon it being assessed B would be entitled
to another deduction of £333 in his assesswent, so that he will have
recouped £1,332 in all by these deduetions. Ie has therefore another
£668 to be recouped. e recoups this amount out of the £1,500
received from A for the surrender of the lease and has a net profit of
£1,500 minng £668 equal to £832.

The present amendment will cause B to be liable to be assessed on
the £1,500 received from A. The provision contained in amendment
{e) of clause 12 of the Bill, will permit B to deduct the £668 not
previously recouped by way of sinking-fund deduction, so that his
liability to tax will be limited to his profit of £832.

Re Paragraph (a)—CGooduill and Licence.

The necessity to cover goodwill and licence by the new proposals
arises out of the attempts being made with more or less success by
persons who sell hotel leases, to secure exemption from tax in respect
of parts of the sale price which are alleged to have been paid for good-
will and licence.

Litigation has taken place on this question. In the one appeal
ou the point, which was heard in Brisbane, the appellant was unable
to demonstrate to the court that any part of the lump sum payment
which he had made was specifically attributable to goodwill or licence.
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The appeal was disallowed, but it showed that the court would probably
hold that the goodwill and licence, per se, are distinet from a lease,
and if a contract of sale of lease, goodwill and licence specified certain
sale prices for the goodwill and licence separately from a sale price
for the lease, the department would be obliged to exempt from tax the
price specified for the goodwill and licence.

The experience of the department, espeécially in Queensland and
Victoria, has shown that in almost every instance, the ingoing is really
a payment made in respeet of the right to use the premises, and that
right depends entirely upon the leasehold estate in the business as a
whole being vested in the purchaser.

The value of the property to the purchaser of an hotel lease generally
lies in its sitnation. Situation is a locality goodwill and essentially
forms part of the property itself. Any other goodwill is personal to
the vendor and cannot really be sold by him. It might be difficult,
however, to prove that fact in a Court. It might be added that if
the purchaser gave better service than the vendor, he would increase
the goodwill to himself; otherwise he would either maintain or lose
the goodwill gained by the vendor.  There is also a value attaching to
the property from the fact that the lessee may apply annually for an
hotel Ticence in respect of it, and might reasonably expect to receive
the licence.

The only real measure or value for taxation purposes which may be
employed in such cases 1s the value of a leasehold estate in the property
taken as a2 whole with all its advantages and disadvantages.

Apart from the foregoing view, it may be argued that whatever the
payments wmay be alleged to cover, they are all of the character of
commuted rent paid in advance and must be so treated in the purchaser’s
accounts. In that view they are properly taxable as payments in the
nature of rent.

In Clause 12 of the Bill (umendment (¢) ) there is a provision
for the amendment of the present terms of section 25(2) of the Principal
Act so as to provide for allowance of a deduction of the sinking fund
required to amortize any payment made for goodwill or licence
associated with leasehold estates to secure which a payment has been
made by the lessee.

Re Paragraph (b)—dssessment of Shares in o Compansy.

The proposal conditionally not to tax shares in a company issued
by the comupany 1o a vendor, assignor or trauvsferror of a lease to the
company in consideration of the sale, asslgnment or trunsfer of the
lease, is the complement of the proposal in seetion 12 of the Bill, to
treat such shares as not being u payment in respect of whicli u cowpany
may obtain a deduction in its assessment of a sinking fund.

A case recently arose in which a company purchased three sub-
leases each for ten years from a person allegedly for the sum of £170,000
to be satisfied by the company issuing to the vendor 170,000 fully
paid-up £! shares in the company.

The vendor to the company had, about two months prior to the sale
to the company, acquired the sub-leases without payment of any amount
beyond the rent reserved by the lease. That rent was the full economic
rent of the properties at the date when the vendor acquired the leuses.
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When the company subsequently claimed to deduct a sinking-fund
of £17T,000 iu its agsessment, the Commissioner of Taxation rejected
the claim, being of the opinion that the arrangement between the
company and the vendor of the leases was artificial, having regard to
the facts that the vendor acquired the leases without payment of any
amomnt other than the annual rent, and that the value of the leases
had not changed between the date of their acquisition by the vendor
and the date of their sale to the company.

The company appealed to the Board of Review. The Board, at

the request of the company, stated a case for the opinion of the High
Clourt as to whether a payment within the meaning of the Act had
been snade by the issue of the shares mentioned. The Court answered
the question in the affirmative, and unless the Commissioner can prove
that artifice was used by the company and the vendor, the company
must he allowed the deduction of the sinking-fund of £17,000.
A reason why it is suggested that sharves in such cases should not be
treated s assessable income ig that the person to whom they are issued
nsually does not receive money out of which he could pay any tax
if it were assessed on the sbares. In the case nnder notice the person
who reccived the shares would have been unable to pay the very heavy
tax thar would bave been payable if it had been assessable. He would
probably have filed his schedule in bankruptey, and could then have
applicd 1o the Income Tax Relief Board for cancellation of his hability
ta pay income tax on account of his bankruptey. This would mnot
affect the deduction allowable to the company, but the revenue would
suffer unfairly. This illustration is an extreme case, but it indicates
the possibilities and the- risks to the revenue.

[ the shares were to be regarded as taxable, the company lssuing
them weald necessarily be entitled to, deduet the sinking fund required

fo-minoriise the value of the shares. If, on the other hand, as is now
proposed. the company was excluded from any right to deduct a sinking
fund. it s proper to provide that the vecipient of the shares shall not

B taxable in vespect of -them.

{1 -, however, necessary to provide for an exception to the
exoraption from tax-of shares:taken in satisfaction of the consideration
demanded - for the granting. of a lease or for the sale, assignment or
transfer of a lease.

The wexeeption is required to meet cases in which a freeholder or a
niesne lossce desires to grant a lease of his property to some persom,
but dees not wish to pay income tax on the ingoing, which he proposes
to dewmavd by way of fine; premium or foregift. To escape the'tax he
first forms himself into @ company. The company is to take a lease
of the property for a nominal ingoing which i to be satisfied by the
company issuing to the. lesser fully paid-up shaves in the company
equivalent to the amount-of the ingoing. : :

A person who is seeking to avoid payment of tax on a lease ingoing
demandid and received by him, and who does thiy through an inter-
mediary company, usually fixes the ingoing (which is to be satisfied
by the issue to him of shares), at an amount very much below the real
valne of the lease to be granted, having regard to the rent reserved by
the lease.  Very soon after the shares are issued by the company, the
yecipient sells them for the full value of the lease to the person who

accks the lease, and is willing to pay the ingoing.
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In one recent case the ingoing paid by the company, and satisfied
by the issue of sharves, was a&.)OO whﬂ%t the true value of the lease was
£7,000. - In that case the person to whom the shares were issued
immediately sold them to the person to whom it was intended the lease
should really be granted. The department assessed the £7,000 in that
case, and the Income Tax Board of Review upheld the assessinent. Tt
is thought, however, that there is some risk of loss to the rcvenue im
those cases, because it may be possible for the parties to adopt somewhat
differcnt pr()cedme, which might render it impossible for the proceeds
of the sale of the shares to be assessed as income. It is ac om‘dmo-ly
considered desirable to take precautionary measures in the Mweuding
Bill to protect the revenue.

The liability to income tax when shares are sold as described,
will only arise if the shares are sold during the unexpired period of
the lease caleulated from the date when th\, shares were taken ov
received, or within two years after thatr date, whichever period is the
lesser. The limit of two years is taken from. the provisions of scetion
12 (2) of the New South Wales Jncome Tax (Management) Act 1928,
\\'hwh deal with the same subjeet.

Tn all cases to which the new provision apph(b the taxpuyer wilk
be assessed only upon the amount of the fine, premium or f()waﬁ oy
consideration of that nature, or the wmount of the consideration For the:
sale, agsignment, or transfer of a lease, which is actually reecived by
him during each year.

It is desirable to consider these amendments in conjuncrion with
those in amendment (¢) in elause 12 of the Bill relating to the pro-
visions of paragraph (z) of section 25, whieh permit a deduction of
the sinking fund required to amortize the purchase price of a lease
with or without a licence and goodwill.

The application of the amendments to payments for licence amd
goodwill will facilitate administration by removing a cause of mueh
dxsputc between the Department and taxpayers and at the same time
deal more equitably with purchasers of such assets.

The proviso in amendment (f) in clause 6 of the Bill merely re-
enacts the essence of the provision formcrly m the law for a deductiow
in the vendor’s assessment of any previous cost incurred by him te
acquire the leasehold estate. This provision was incorporated in the
law when, prior to 1924, it provided for the taxation of the vendor.
assignor or transferror of a lease on the amount received by him from
the sale, assignment or transfer.

It will be seen that paragraph (w) of the second proviso specially
preserves the (»xn’rmgx (~xompllon in the law in respeet of income derived
from the sale, transfer or assignment by a prospector of his right fo
mine for gold in a particular area.

Paragraph (i) of the second proviso repeats an existing provision
of the law dealing with leases from the Crown, heing perpetual leases
without revaluation, and leases with right of pur(,hdse. Leases with
right of purchase are geverally in process of being converted into
frecholds. The rent paid for such leases is usually treated as part
of the purchase price to be paid for the Crown Grant. Perpetual
leases, as the name 1mmplies, are freeholds to all intents and purposes..
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If any such lease were sold at a profit by a persou who Lad not acquired
it for resale at a profit, the profit would be exempt {from tax in like
manner to profit derived by a similar sale of land actnally held in
fee-simple.

It will be observed in amendment (¢) in clause 12 of the Bill that
there is a corresponding provision which prevents the allowance of a
deduction of a sinking fund in conneection with these two types of
lease. This provision was first inserted in the law by section 10 of the
Income Tax Assessment Act 1924, No. 51. The reason then stated
to Parliament by the Treasurer for this legislation was that these two
types. of lease ave practically freeholds. They differ in very essential
features from the ordinary lease of Crown lands for definite periods.
This latter class of lease is covered by the provision now under ex-
planation and by that in section 12 of the Bill, so that a vendor, assignor
or transferrvor of that class of lease will be taxable on any profit which
he makes by the sale, assignment or transfer of a such a lease and
the pur'chdser will be thth d to the sinking-fund dedu(‘tlon which will
amortize his purchase price.

CLAUSE 6, AMENDMENT (g).

This amendment is necessary to make complete the present wording
of paragraph (&) of section 16 of the Principal Act. That paragraph
deals with the treatment of the proceeds of sale or other disposal of
the whole or part of the assets of a business carried ou by the taxpayer.

The principle of law which has been laid down by the Courts in
England and Australia, in cases where businesses are sold as going
concerns, 19 that a sale in such circumstances, not being a sale for the
purpose of carrying on a business but a sale for the purpose of putting
an end to a business, does not produce taxable profit.

«  The Commonwealth legislature has declined to vecoguize that
principle so far as trading stock is concerned, its attitude being that
pmﬁ‘r made on the realization of anything acquired or produced for
trading purposes should be brought to account and taxed as income,
xrrespccn\r(, of the circumstances in which the realization took place.

Tor that reason, early steps were taken, after the establishment of
the principle mu1t10ned to provide a basis for the taxation of the
proceeds of trading stock sold on the sale of the business as a going
“fONCern. .

Ah‘ebsequenﬂy persistent attempts were made by taxpayers to
extend the prineiple established by the Courts to the case of the winding-
ap of a business in a series of separate sales over a period AD(I not as
a going concern, and also to the wmdmg up of 2 part of a business,
either in one transaction or in a series of transactions.

In view of those attempts, and algo in view of the narrow inter-
pretation placed by the Courts on the term ¢ trading stoek” in its
relation to live-stock, the law was amended in 1927 (by the enactment
of section 16 (h) of the Principal Act), to ensure the taxati(m, in all
of the cases mentioned, of the proceeds of the realization of all trading
stock and live-stock (othm* than beasts of burden and working beasts,
and, In the case of the wmdmg—up of the whole of the busn\eg live-
ctock which,-in the opinion of the Commissioner, were ordinari ]y used
for breedmg purposes).
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Recently, elaims have been made for the exemption from income tax
of the proceeds of abnormal sales of trading stock or live-stock, not
falling either within any of the cases specified in section 16 () or
within the ordinary course of the taxpayer’s trading, e.g., the sale by a
pastoralist of the whole or a cousiderable portion of his live-stock,
with a view, not to the winding-up of his business, but to the avoidance
of losses during an existing or anticipated drought, and to the subsequent
replenishment of the stock.

As the cost of the replenishment in such a case would be an
allowable deduction from the taxpayer’s income, there is no sound
reason why the proceeds of the abnormal sale should not form part of
his income; but, in view of the expressed opinions of certain Judges
of the High Court, it is not unlikely that such proceeds should be held
to be an accretion of capital, so far, at least, as regards live-stock which
were not acquired or purchased directly and solely for the purpose of
sale. ,

In order to give clear and final effect to the policy of Parliament
in this particular, the new paragraph (c¢), inserted by this amend-
ment, is designed to ensure that the proceeds of the sale of trading
stock and live-sbock (with the exceptions mentioned), under any circum-
stances whatever, are brought to dccount for the purposes of income
tax. '

The new paragraph will apply, not only to sales, but also to
disposals otherwise than by sale, and as the terms of the paragraph
are of the same generality as the terms of the existing paragraph (c),
which is limited to disposals otherwise than by sale, the existing
paragraph becomes redundant.

The amendment therefore proposes to omit the existing. paragraph
(¢) and the words relating thereto.

CLAUSE 6, AMENDMENT (h).

This amendment is designed to overcome unuecessary inconvenience

in the administration of section 16 (k) of the Principal Act when it

is required to ascertain a market selling value of live stock which have

been sold with other assets of a business without any specification of

a separate selling price for the live stock, and, when in the opinion of

the Commissioner; there is no evidence or insufficient evidence of the
actual market value.

Under the present form of the law the value must be determined
by the Commissioner. o

The Crown Law Department has advised that the High Court
might possibly hold that a determination by the Commissioner in such
cases of a value for live stock is not effective until 1t 1s communicated
to the taxpayer, and that until a determination is effective it cannot be
applied in an assessment. This view would require the Department to
issue a formal notification to the taxpayer that the determination had
been made and then to apply the value so determined in an assessment to
be notified to the taxpayer in the ordinary way.

The experience of the Department shows that a great variety of
forms of potification of a determination would be necessary, because of
the interdependence of section 16 (k) and section 17 of the Aet in
regard to sales of sheep in the wool.

Lo te
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Determinations by the Commissioner are specified in two places in
section 17 of the Principal Aet and in each provision which requires a
determination there are many possible variations in cases. These
variations would involve as many variations in the form of determina-
tion. Furthermore, there is some doubt as to whether the determination
in every ease would have to be made personally by the Commissioner or
the Second Commissioner. It is obvious that if the Court should hold
that the present form of the law in this connection requires tlie use
of formal determinations ag described, a large amount of work and
possible confusion would arise. With the object of preventing this
position it is considered necessary to amend the expression of the law
so as to allow assessments in the cases referred to to be hased upon values
which, in the opinion of the Commissioner, fairly represent the market
values of the relevant live-stock. The Comumissioner’s opinion i¢ subject
to review by the Board of Review.

If the High Court should decide as suggested, it would mean that a
large number of assessments which have already been muade without
the issue of any formal notice of determination would be invalid. Tt
would .then be necessary to validate those assessments by retrospective
legisiation.

CLAUSE 6, AMENDMENT (i).

This amendment will remove an inequity which may casily arise
under the present wording of paragraph ( h) of section 16 of the Aect.

The possibility of inequity was brought wnder notice by the Tax-
payers’ Association Ltd., of Western Australia., 1t may arise in the
case of a pastoralist who may sell all his sheep in the wool at actual
cost, therehy showing neither profit nor logs, but who, under the present
wording of the law, must be taxed upon the value of the wool on the
sheep’s back without uny deduction or any alternative.
: For example—-

Anindividual or a purtnership might decide to form a company
to take over the business us a going concern at actual cost. In such a
case the sheep transferred might consist of a flock of, say, 20,000 sheep,
one-half of which are to be excluded from an assessment ander the terms
of the law because they are breeding stock, and all the animals in the
flock might carry growing wool of an assumed value of 6s. per head.

Although the transfer of the business to the company would not
vesult in any profit to the transferror, and althongh the company would
pay full income tax on all profit derived subsequently from the sale of
the wool which it bought, the present form of the law would produce
the following result in this case —

£
Sale of 10,000 breeding stock (ineluding wool)  at, say, 20k
per head .. o .. . 10,000
Opening  value to he deducted {cost)  at 20, .. .. 10,000
Taxable profit Nil
Valne of wool on 10,000 breeding stock  estimated at Gs. per
head .. .. .. .. 3,000
Permissible deduetions . . . - .. Nil

Statutory fasable fneome ERET

3
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1t is considered that this possible result from the present wording

of the law should not be permitted. It will be prevented by the
amendment set out in the draft Bill.

CLAUSE 6, AMENDMENT (j).

The object of this amendment is to remove all doubt on the question
of the Department being compelled to allow a deduction in an assess-
ment of the whole of the cost or value of breeding sheep sold in the
wool when, by virtue of the first proviso to section 16 (h), the only
part of the proceeds of the sale or disposal otherwise than by sale of
those sheep required to be included in the assessment as income, is the
part which is attributable to the wool on the sheep’s back at the date of
the sale or other disposal.

Tt would be incorrect to infer from the wording of the second
proviso as amended by this amendment (j) of clause 6 of the Bill,
that, by the exclusion from the assessment of that part of the proceeds
of the sale or other disposal of sheep in the wool which is attributable
to the carcase of the sheep, no deduction would be allowable in respect
of any amount representing cost of the wool on the sheep’s back.
Tt is necessary to consider the second proviso to section 16(h) as
amended by this part of the Bill, in conjunction with the amendment
made in the first proviso to the section by the next preceding amendment.

That amendment, in fact, grants a deduction in all appropriate
cases of the part of the cost price of purchased sheep which is
attributable to the wool growing on them. It requires a net amount
to be brought to account as assessable income. A maxiraum net
amount which is to be brought to account as income in accordance
with the provisions of section 16 (h), is indicated by the amendment
in the first proviso to that paragraph. That net amount will be
ascertained by the taxpayer by deducting the cost price of his sheep
in the wool from the total proceeds of their sale in the wool in any
case of a purchase made during the year in.which the sale is subsequently
made. In the case.in which the purchase was made in a year prior
to the year of sale, and in which the sheep have been brought to
account at the end of the trading year at market value, the net amount
to be treated as income in respect of wool growing on the sold sheep,
is the difference between the sale price of those sheep in the wool
and the market value previously brought to account as stated.

The fact that in any other class of case there is no deduction allow-
able in respect of cost of wool growing on sheep, will be due to the
exercise by the taxpayer of his statutory option to select from preseribed
yalues, a value at which he should bring to account at the beginning
and end of each trading year all sheep on hand at those dates.

The High Court has ruled that words similar to those in the second
proviso to paragraph (h) of section 16 do not require the department
to disallow any part of the working expenses of the property from
which the sheep were sold.

' _ CLAUSE 7.

Two amendments which are proposed by this clause to be made in
the wording of section 17 of the Prineipal Act are of the same kind as
those explained in connexion with amendment (%) in clause 6. The
notes on that amendment fully deal with the position involved by
amendments () and (D) in clause 7 of the Bill.
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Sub-section (1) of section 20 of the Principal Act entitles co-opera-
tive companies to certain deductions which are not allowed in the
assessment of other companies. The general principle of the taxation
of companies is that they shall pay tax at the company rate ou the
total profits derived without any deduction in respect of dividends paid
to sharcholders.

In the case of co-operative societies, an exception was made by the
Income Tax Assessment det 1927, No. 89, section 18, which provided
for the allowance in the company’s assessment of a deduction of so
much of the assessable income of the company as is distributed among
its shareholders as interest or dividends om shares, or as rebates based
on purchases by shareholders from the corapany.

Quite recently some co-operative societies of cane-growers requested
that the law should be further amended so as to allow 2 deduction in
the assessment of co-operative societies whose members are primary
producers, and provided not less than 75 per cent. of the eapital of
the society is held by primary producers, of any profit of the year
which is transferred to reserves within nine mounths after the close of
the company’s trading year, and also of all andistributed profits.  In
effect, this meant the complete exemption of that particular type of
co-operative compauy. .

Having regard to the very definite recommendations made by the
Royal Commission on Taxation 1920-1922 against the complete excmp-
tion of co-operative societies, after that Commission had exhaustively
inquired into the incidence of the income tax on co-operative socleties,
the Government congiders that the latest request cunnot be aceeded
fo. At the same time it is clear from the request that in cortain cases
there is justification for some further relief being granted, Those
cages are those in which the co-operative companies concerned have
cither borrowed money from a State Govermment for the purpose
of constructing buildings and acquiring plant for the proper condue
of the business, or have taken over from the State Government similar
assets which had been constructed or acquired by the State Govern-
ment. In such cases the co-operative company would have no sapital
or very little capital of its own, and would necessarily become indebted
to the State Government for repayment of the moneys expended by that
(Government in acquiring the asscts transferred to the co-operative
company.

It has been the poliecy in practically all, if not all, of the States
for the State Governments to encourage the formation of co~operative
companies for the supply of goods to members or for the aule of the
products of members. That is also the policy of the present (Common-
wealth Government.  There is some evidence to show that the previous
Commonwealth Government followed along similar lines.

It is therefore considered that the Commonwealth should not
seck to levy income tax on that part of the profits of a co-operative
company which is applied by it in repayment of advances made by
a Government of the Commonwealth or a State to the company for the
purpose of enabling it to acquire assets for purposes of the business of
the company, or to pay for any similar assets taken over from a
“overnment. -



CLAUSE 8, AMENDMENT (a)—continued.

In giving effect to the policy of encouragement the Government
has found it necessary to make special provision to deal equitably
with all cases, especially in view of the fact that there are some
co-operative companies in which part of the capital is held by indivi-
duals who are not suppliers of primary produce to the ecompany for
the purpese of sale ov for the manufacture of other products for sale
ou behalf of the members. This provision will limit the proposed
deduetion to companies in which shares representing 90 per cent. of
the paid-up capital of the company are held by members who supply
the company with the commodities or animals which  the company
requires for the purpose of its business.

CLAUSE 8, AMENDMENT (b).

The nmendment also deals with what are considered to be mutnal

building societies. These arc societies which are formed principally

to gecure funds from members for the purpose of making loans to

memibers to enable them to acquire land or buildings to be used by

the member for purposes of residence or for residence and business
combined. ‘

At present these socdeties do nob come within the definition of
co-operative company 7 contained in sub-section (1a) of section 20.
The amendment proposes to iuclude them in that definition and thus
enable them to secure the deductions provided by sub-section (1) of
seetion 20 of the Principal Act. It will be observed that, to be entitled
to these deductions, these gocleties must make loans to their members
amounting to at least 90 per cent. of their total loans. This condition
ig similar to that imposed in the case of other classcs of co-operative
companies which purchase goods for disposal among members and
others, or which acquire goods from members and others for disposal
in the ordinary course of the industry, trade or business of the
company. _

[t is cousidered that any reduction in this condition would expose
the revenve to serious loss.

This umendment is reflected in the new form of the second proviso
to sub-section (1a) of section 20 of the Prineipal Act.

CLAUSE 8, AMENDMENT (c).

This amendment 1s designed to remove two anomalies associated

with the treatment of co-operative companies uuder the present law,
Vi,

(11 The existence of lability to tax on bona fide eo-operative
societies whose shares ave not sold publicly. The liability
avises frowm the teehnicality that the rules of the societies
do not strictly comply with the terms of the definition
in the Principal Act of “ co-operative society 7, by failing
specifically to prohibit the quotation of the shares of the
society for sale or purchase at any Stock Exchange or in
any other public manner whatever; and

(2) The technical exclusion from the definition. “ co-operative
society 7 of those bona fide co-operative societies which
carry on both purchase and sale of goods 1n the interests
of members. '
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CLAUSE 8, AMENDMENT (c¢)—continued.

In connexion with the first anomaly, a number of co-operative
societles which were recently assessed for tax for the technical reason
mentioned, immediately amended their rules to express the gpecific pro-
hibition regarding public sale of shares, and they desirved that such an
amendment in the rules should be deemed to have been made retro-
spectively, because at no time had the society’s shares been offered
publicly for sale. This request cannot be acceded to by the Commis-
sioner of Taxation, unless the law is amended as proposed.

The prohibition of public sale of shares is considered necessary
in order to prevent abuse of the benefits under the Act which are
intended solely for bona fide co-operative societies.

The second anomaly will be removed by the proviso contained in
the proposed amendment. In this connexion the intention of the
definition of “co-operative society ” was to grant the benefits of the
law to societies which transact 90 per cent. or more of their business
with or on behalf of members. The terms of the definition arve sufficient
to cover a society which does 90 per cent. or more of business with
its members in any one of the kinds of business mentioned in the
definition, if that is the only kind of business carried on by the society.
The definition does not cover a case where a company carries ou more
than one of the specified kinds of business.

For example, if a company—

(i) purchases goods, &c., in the open market for sale to i

members; and also

(i1) purchases goods, &c., from its members for sale in the open

‘ market on their behalf,
it cannot be classed as a co-operative society within the meaning of
the Act because, when the aggregate amount of the two classes of trade,
which are done with members only, is caleulated, it s always found to
be less than 90 per cent. of the whole trade of the society. The reason
for the anomaly is best expressed by an algebraical statement ~—

Let a = purchases from members,
b = purchases from outsiders.
¢ = sales to members.

d = sales to outsiders.

(The definition also refers to storage of goods, but it is not neces-
sary to introduce that element into the illustration at present.)

The present wording of the law requires—

a plus ¢ (purchases from and sales to members) shall equal
90 per cent. of a+b-c+4d, in order that the society may
obtain the concessions provided by the law for co-operative
societies. '

It is impossible for any society carrying on both of the activities
(i) and (ii) mentioned at the beginning of the example to show the
required result. '

If such companies were to divide their activities between two com-
pauies, both consisting of members of the present company, so that
one company were to purchase goods for sale to members and the other
company were to sell goods on behalf -of members, both companies
would be coroperative companies as defined by the Act.
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CLAUSE 8, AMENDMENT (¢)—-continued.

It is anomalous, when both of those activities are combined under
one company, that that company cannot be treated as entitled to
the concessiong provided for bona fide co-operative companies.

This position will he remedied by the second part of the proposed
amenduient.

CLAUSE 9, AMENDMENT (a).
.

This amendment is consequential upon the proposal contained in
¢lause 10, which deals in an entirely new manner with certain private
companies. A full statement of the position appears under clause 10
in these notes.

CLAUSE 9, AMENDMENT (b).

This amendment is necessary in order to correct an anomaly which
has come under notiee in connexion with the application of the
provisions of section 21.

(ases have arisen under that section in which the shares in the
company are held wholly or partly by a company not incorporated in
Australia.  In order to put the proviso to sub-section (2) of the section
into force it is necessary to ascertain who would be the eventual
individual recipients of the notional distribution with which sub-section
(1) deals, if the successive distributions referred to in the proviso
concerued had actually taken place. This entails obtaining a list of
the shareliolders in the company not incorporated in Australia and
the nmamnber and paid-up value of the shares held by cach.  The
Australian company generally disclaims all knowledge of the share-
holders in  the ex-Australian company, and contends that such
information is not available to it. It is. not possible to compel the
ex-Australian company to supply a list of its shareholders seeing that
it is beyond the jurisdiction of the Commonwealth courts. This has
foreed the Commissioner, in order adequately to protect the vevenue,
to assume, for the purposes of the calculation of the additional tax
under section 21, that the whole of the shares in the ex-Australian
corapany were held by one person.  This iy done with a view to
compelling the companies concerned to supply the department with a
list of the shareholders in the ex-Australian company.

Therse ig veason to think that an assessment for section 210 tax
based wpon such an assumption could not be maintained upon appeal
if the company produced evidence that there was in fact more than one
sharcholder in the ex-Austrablan company, aud that, probably, the
Court would not assist the Commissioner by imposiug on the taxpayer
company an obligation to obtain and supply information which the Aet
does not reguire that company to obtain and supply, but would leave
il to the Commissioner, if he requires that information, to obtain it
in the best way he can,

Generally speaking, the only way in which the Commissioner can
obtain the necessary information s from cither the Australian or the
ex-Australian company, and if such information is withheld then the
compuauy should be prepared to pay fhe maximum section 21 tax which
would be payable in the cireumstances,
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CLAUSE 9, AMENDMENT (b)—continued.

If the proposed amendment is not incorporated in the law, companies
whose shares are held wholly in Australia will be at a distinct dis-
wlvantage compared with companies whose shares are held partly or
wholly by ex-Australian companies, in view of the fact that while
soetion 21 can be freely and fully applied to the former class this
cinnot be done with the latter class.

CLAUSE 10.

The new section here provided for has become absolutely necessary
in order to prevent loss of revenue in several directions.

Its necessity was first demonstrated by the formation of privately-
owned companies in certain cases.

The various means of avoidance are stated below —

. (@) Several private companies have, in some instances, been
formed by the same individuals who have, directly or indirectly, held
all the shares. Each company, being a separate legal entity, becomes
entitled to a separate general assessment, and also to separate treatment
under the present terms of section 21. Under that section, each
company is entitled to retain one-third of its profits without liability
for the additional tax provided by section 21 in respect of two-thirds
of the profits. There is no present provision in the law to treat all
of these companies as one or to assess the profit of any one company or
of the whole of the companies in the aggregate to the individualg
who are the real owners and who have complete control over the whole
of the profits.

In the interests of taxpayers generally, it is essential that the
companies described above should be specially provided for in the Act.

(0) It has hecome a widespread practice for individuals carrying
on business upon the profits of which they have individually been liable
to tax at fairly ‘high rates, to form themselves into private companies,
the sharcholders of which are the members of the family of the real
owner of the business, and to distribute the profits of the year to the
respective shareholders as directors’ fees.

In one case the real owner of the business held the majority of the
shares. His wife and children held the balance of the shares between
them.

All the shareholders were appointed directors of the company.

Equal amounts of directors’ fees were paid to each of the wife and
husband, and sums ranging from £200 to £600 were paid to the
respective children as directors’ fees.

When- all of these fees were debited in the company’s accounts the
net profit of the comipany was almost nil. :

The business was conducted entirely by the husband who was the
real owner of the business.

The statutory meetings of the company were attended by the
busband and wife. Sometimes some of the children also attended

The taxpayer claimed that he was merely making proper provision
for his wife and children in the event of his death. The wife and
children were always amply protected in this respect, and it was not
necessary to form a company for that purpose.




CLAUSE 10—-continued.

There was only one object in forming the company, ie., the
avoidance of taxation as far as possible by arranging to pay
i girectors’ fees” to his children. This person sought to relieve himself
of tax on that part of his former income which he had been in the
habit of applying for the education and maintenance and general
advancement of his children.

{(¢) Two persous carried on a business in partnership on property
owned by themselves, They decided to form themselves into a private
company in which they were the only shareholders, and to sell the
property upon which they were carrying on their business, in order
that the partnership might take a lease of the property from the

company ior the purpose of carrying on the partnership business as

usual.

The rent received by the company was taxable at the company
rate, and the partnership would receive a deduction in its assessment
of that rent.

The rates of tax payable by the partners on their interests in the
partnership income were in excess of the company rate, so that by this
arrangement the partners were reducing their income taxes.

(d) There is a growing practice among privately-owned companies
for the companies to ‘“loan” money out of profits to the principal
shareholder or shareholders who have formed the company.

In the majority of cases the “loans” are without interest. In one
case the company finally went out of business, and, upon its liquidation,
ithe “loans” made to the principal shareholder (who was practically
the only shareholder) were forgiven to him—no doubt upon a resolu-
tion, carried by the votes of that shareholder.

The following are typical of those cases. The names of the com-
panies are not stated, and the amounts of the loans have been altered
in order that the facts of any particular case may not be divulged :—

Clase < A.—A privately-owned company carrying on a business
formerly carried on by the principal shareholder individually.
The share capital of the company is made up as follows :—

Shares.

Principal shareholder X (formerly sole owner) .. 42,000
Mrs. X .. .. .. .. .. 7,600
Miss X .. .. .. .. .. 7,000
Three others not related to X hetween them hold .. 1,800
58,400

“Toaus” made by the company to the principal sharcholder
ap to date £71,000.

The company paid tax on the loans at the company rate, but
X did not pay any tax on them.

The company was charged each year additional tax under section
2i upon the difference between two-thirds of the profits and
dividends actually distributed. X has successfully avoided pay-
ment of very considerable sums of tax which he would have paid
i he had continued individually to carry on his husiness instead
of forming hirmself into a private company. '

Case “ B 7 is a private company consisting of geveral relatives
who had formerly carried on business in partnership.
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CLAUSE 10——continued.

The total capital of the company is £90,000.

The aggregate of the loans made to date to shareholders who
were formerly members of the partnership is £60,000.

Case * C."—The business of this company was formerly carried
on by the principal shareholder of the company, who holds all but
four shareg of the company.

The total capital of the company is £4,000.

The loans to the principal shareholder made to date amount
to £1,800.

Case ” D."—This company carries on the business formerly
mdividually owned by the principal shareholder. That share-
holder holds 29,994 shares out of 30,000 shares of the company.

The principal shareholder has received loans from the company
to date amounting to £12,000.

It

Case “"—In this case a company carries on the business
formerly carried on by two persons in partnership.  Those
persons are the principal shareholders of the company. They also
carry on a separate business in partnership. .

The total capital of the company is £92,000. The two principal
shareholders hold 70,000 shares in the capital.

The “loans” made to the two principal shareholders in their
capacity as members of another partnership amount to £133,500.

(‘ase ** I."--Thig is a pastoral business carried on by a company,
the principal sharcholder in which was formerly the sole owner
of the business. He now holds all but four shares of the company.

The total capital of the company is £30,000.

Loans to the principal shareholder and his wife to date exceed
£40,000.

(lase " (1."—A\ manufacturing company has a capital of £50,000,

The two principal sharebolders held all but 25 shures of the
capital.

Each of the two principal sharcholders, in one year, drew salary
and directors’ fees amounting to £11,000. In one year the company
erected a residential building at a cost of nearly £10,000, “sold ”
it to one of the principal shareholders for £3,500, and claimed a
deduction for taxation purposes of an alleged loss of the diflerence
between the cost of the building and the “sale” price. The
deduetion was refused.

(e) The additional income tax which arises from the application
of section 21 of the Principal Act to companies is being avoided by the

formation of one or more subsidiary companies to hold the shares

mterests of the real owner of the business.

Section 21 provides that a company becowmes liable to pay additional
tax at sharcholders’ rates on such amounts of its profits which have
not been distributed in dividends and which, in the opinion of the
Jommisgsigner, could reasonably have been so distributed. The Com-
yissioner, however, may only regquire payment of additional tax upon
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CLAUSE 10—continued.

an amount of profit which, when added to dividends actually
distributed in cash, will amount to two-thirds of the distributable
income of the company.

Quite recently it has. been discovered that the shareholders of several
privately owned companies have adopted the policy of forming one or
more subsidiary companies for the purpose of holding their shares
in the income producing company. For example, company A may
be the income producing company. The shareholders form company
B to hold the shareholders’ shares in company A, and they take shares
in company B in proportion to their former shareholdings in company
A. Where it is thought the cireumstances require it, another company
—company C—will be formed by the shareholders of company B to
hold their sharves in that company, and the shareholders will then
take shares in company C pro rata to their intevests in company B.

At the close of the business year of company A, a cash distribution
of two-thirds of that company’s profit is made to company B. Com-
pany A pays income tax on the total amount of its profits at the
company rate. Company B does not pay any additional tax on the
cash dividend reccived by it because its rate of tax is also the company
rate. :

Jompany A retains one-third of its profits taxed at the company
rate, without any liability for additional tax upon that amount at
shareholders’ rates. Thus the shareholders up to that point, have not
paid tax at a rate greater than the company rate.

Company B then makes a cash distribution to company C of two-
thirds of the dividend paid to it by company A. Company B retains
one-third of that dividend without liability to pay any additional
tax on it under the present terms of section 21. Company C does not
pay any additional tax on the cash dividend received by it from
company B because its rate is also the company rate. Then company
C pays a cash dividend to its individual shareholders of two-thirds of
the amount received by it from company B. The shareholders in
company C then pay income tax in their individual assessments on
the dividends received by them. '

By this means the shareholders have avoided payment of additional
tax urder section 21 to an extent in excess of the onc-third intended
by section 21.

For example: Assume the profits of company A are £9,000; com-
pany A retains one-third—£3,000; company B receives a dividend
from company A of two-thirds of £9,000—£6,000; company B retains
one-third of £6,000—£2,000; company C receives a dividend {from
company B of two-thirds of £6,000—£4,000; company C pays a
dividend to its shareholders of two-thirds of £4.000—£2,667 upon which
the sharcholders pay tax individually. Therefore the sharcholders have
escaped the additional tax of section 21 upon £2,000 through company
1, £1,383 through company C. Total, £3,333. '

Tf ‘there had been one company only—company A-—whick had
made a cash distribution of £2,667 only, the company would have paid
additional tax upon £3,333, being the additional amount which could
have been distributed so as to make a total distribution of two-thirds
of the profits.

The previous Government recognized that many private com-
panies are formed expressly to reduce the amount of  income
tax formerly assessed to the vreal owners of the company.




42
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Individual owners of businesses and partnership owners of
businesses have found that considerable advantages in taxation are
obtainable by the formation of private companies, especially through
the operation of that part of the present wording of section 21 which
permits a company to retain one-third of its profits without liability
to additional tax.

Tt was noted that the Act had been specially amended at the instance
of that Government to deal in a special manner with partnerships
entered into between a husband and wife or between members of families
for the express purpose of having the total profit assessed pro rata
to the several persons in the partnerships. By this means the total
amount of income tax payable was greatly reduced although the former
hereficial enjoyment of the total income had not, in fact, been altered.

Tn such cases the law provided that the total profit should be
taxed as the income of a single individual

The previous Government decided to apply the same principle to
private companies which have been formed obviously for the purpose
of reducing their taxation liability, and more especially in view of
the easy means already exemplified which are now available under
section 21 of the Act to reduce the liability still further. The present
Government approves that decision.

The means which the previous Government decided to adopt, and
which are adopted by the present Government, are those expressed in
this clause of the Bill, viz., in effect, to treat the relevant company as
being individually or severally owned, as the case requires, Consequen-
tial upon this it is vecessary to provide a special rate of tax to apply to
the profits of the company so as to produce an amount of tax, which,
with the tax payable by the individual, will represent, approximately,
the-satme amount of revenue (but not yuore) as would have been derived
from that individual or those individuals if the company had not been
formed. The same principle is being applied by the Bill to partner-
ships formed by husbands and wives or among members of families to
avoid tax. (See Clauge 15 of the Bill, where examples of rates of
tax by affected partnerships are given.) This new elanse takes right
sut of section 21 of the Principal Act the particular elass of company
mentioned in the new clause.

The amendment makes provision in new sub-section ( 6) of section
9214 to prevent double taxation of the mewbers of the company who may
receive dividends ont of the profits which would already have been
specially taxed to them in accordance with the new proposal.

Tt Tias been necessary to define the term “shares held on behall of 7
s0 as to prevent avoidance of the new provisions by speelal family
and analogous arrangements. This definition is set out in sub-gection
(2) of the vew scetion. Its terms are somewhat gimilar to those in
corresponding legistation in the United Kingdom and New South Wales.

CLAUSE 11, AMENDMERNT (a).

This amendment is consequential upon the alteration of the law
to canse & resident of Australia to be taxed on ex-Australian income
in eertain eircumnstances already deseribed,

CLAUSE 11, AMENDMENT (b).

This amendment is necessary to give effect to the original intention
of paragraph (b) of section 23 (1) of the Principal Act, in regard to
+he deduction to be ullowed for rates and taxes,
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CLAUSE 11, AMENDMENT (b)~—continued.

Quite recently the department has received claims that the present
wording of paragraph (b) of section 93(1) allows a deduction of
customs duties paid upon privately imported goods, stamp duties of
all kinds (even when not connected with business transactions producing
assessable income) succession duties, and, in the case of a trustee,
probate and Commonwealth estate: duties.

There is room for doubt regarding the scope of the present provision
in the Jaw. The intention of that provision was to base the Common-
wealth income tax assessment upon the net amount of income of the
taxpayer after the ordinary municipal and State annual taxes had
been paid.

Tt was never intended to apply to such taxes as those specified above
which are not in any way connected with ordinary operations of trading
for profit. Nor was it ever intended that the concession should embrace
death and succession duties.

The remedy lies prineipally in the omission of the words “ and tax”
which follow the word “rates”. There is also the necessity slightly
to re-arrange the wording so that the intention may beé made quite clear.

The amendment as drafted will attain the desived end.

CLAUSE 11, AMENDMENT {c).

This amendment is required to prevent double deduction in respect
of depreciation of plant and machinery in cases in which depreciation
deductions have been allowed in past assessments, and the assefs m
respect of which the deductions were allowed are sold for an amount
in excess of those allowed deduetions.

Paragraph (e¢) of sub-gection (1) of section 23, in dealing with
deductions for depreciation provides, in clause £ of that paragraph,
that on the sale of property in respect of which dedunctions for
depreciation are allowed, the sale price shall be compared with the
depreciated value of the property as at the date of sale, as written
down by the allowed deductions.

1f the sale price is less than the depreciated value, the balance
of the depreciated value is allowable as a deduction in the assessment
of the income of the vear of sale of the asset.

On the other hand, if the sale price exceeds the depreciated value,
the taxpayer must bring to account as income in the year of the sale,
o much of the excess of the sale price over the depreciated value, as
represents deductions previously allowed for depreciation,

The depreciated value as at the date of the sale is the cost less
deduetions previously allowed uuder the Act to the taxpayer in his

past assessment, for example—

£
Cost .. S - . .. .. 100
Deductions previously allowed . . .. 50
Depreciated vaiue .. .. . . 50
Sale price, say .- . .. .. R R
Less depreciated value .. .. .. . 50
Residue .. o .. .. .. 60

As £60 exceeds £30 deductions allowed, the £50 must be brought
to account as income of the year of sale. DBut when that income falls
to be assessed, the taxpayer must be allowed o deduetion (as for a
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’ CLAUSE 11, AMENDMENT (c¢)—continued.
full year) for depreciation of the asset because he used it during the
income year upon which the later assessment is based. So, he brings
£50 to account as income, as previously stated, and deducts the
depreciation allowance for a year, say £10, and is taxed on a net
£40. :

This position arises because the taxpayer makes a veturn of his
income for a financial year ending on 30th June, and accounts therein
for all transactions of that year. Therefore, when he sells an asset
during a financial year, the effect is not recorded until he prepares his
return during the month of July or August following the close of
that year. The Department does not usually make an assessment on
that return until the following January or later in the financial
year.

Tn that return the taxpayer is entitled to clalm a deduction (as for
a full year) in respect of depreciation on the asset because he will
have used it in his business for part of the income year covered by
the return. But that deduction cannot, at present, be taken into con-
sideration by the Commissioner in ascertaining the amount which the
taxpayer should treat as income arising from the sale of the asset.

The proposed amendment supplies the remedy.

Result of the amendment—

£
Cost  price .. .. . .. 100
Deductions previously allowed .. .. .. 50
Depreciated value as at the date of sale .. .. B0
Sale price . . . .. .. 110
Depreciated value .. .. .. .. 50
Txcess of sale price .. .. .. .. GO
Amount of deductions previously allowed to be treated
as income . . . .. .o B0
Amount of deduction to be subsequently allowed to be
treated as income .. . . 10
60
Less deduction to be subsequently allowed - .. 10
Net income in the assessment . .. . 50
Compare this result with the following
£
Cost o .. .. 100
Deductions previously allowed £50
Deduction subsequently allowable £10 . B 1)
True depreciated value as at date of sale . oo 40
Sale price .. .. .. .. 110
Less depreciated  value .. .. .. Lo 40
Fxcess .. .. .. .. . T
Amounts of deductions for depreciation taken into
account, to be treated as income . .. 60
Less amount of deduction subsequently allowable .. 10
Net income in the assessment .. .. .. 30

This latter scheme would be more difficult to express in the law than
that suggested.
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CLAUSE 11, AMENDMENT (d).

This amendment is necessary in order to confine to resident tax-
payers the concession granted by paragraph (g) of sub-section (1) of
section 23, which allows deductions for contributions to superannuation
and similar benefit funds established in Australia under a law of the
Commonwealth or a State.

CLAUSE 11, AMENDMENT (e).

The purpose of this amendment and of amendments () and (k)
in this clause is to reduce work in all assessing offices. The amendment
will not operate in any way to alter the amount of the deduction at
present allowable under paragraph (g) and (0) of sub-section (1) of
section 23 of the Principal Act.

These two parvagraphs (g) and (o) in the present law allow the
deductions specified thereunder to persons whose “taxable” income does
not exceed—

Paragraph (g) .. . .. .o £800
Paragraph (o) .. .. . .. £900

Paragraph (g) allows deductions of contributions to superannua-
tion, sustentation, widows’ or orphans’ funds established in Australia
or to any society duly registered under any Friendly Societies Act of
the Commonwealth or a State, when the taxpayer is in receipt of salary,
wages, allowances, stipend or annuity.

Paragraph (o) allows deductions in vespect of medical and funeral
CXPENSES.

« Taxable income” ix defined in the law as being the assessable
income remaining after allowing all deduetions allowed by the Aet.

Tn connexion with cases coming under either or both of paragraphs
(g) and (o) of sub-section (1) of section 23 of the Prineipal Act, the
following procedure is necessary —

(1) Ascertain the net incowme of the taxpayer apart from those
two deductions, and before any deduction is made on
account of the general exemption of £300.

(2) Culeulate the general exemption (£300, diminished by £1

for every £3, by which the uet income exceeds £300)
allowable on that net income, The result is a taxable in-
come ascertained apart frowm paragraphs (y) and (o).

(3) If the taxable income under (2) does not exceed £900, the
deduetion under paragraph (o) is allowable, and the fol-
lowing further rules must be observed —

(4) Ascertain afresh a new net income by dedueting the allow-
ance under paragraph (o) for medical and funeral ex-
penses from the former net income.

(5) Caleulate afresh a general exemption allowable oun the
reduced net income.  The result is a fresh taxable income.

(6) If the fresh taxable income under (5) does not exceed £800,
the dednction under pavagraph (g) is allowable, and the
following further rules must be observed :—

(7) Ascertain a third net income by deducting the allowance
under paragraph (g) from the former reduced net incoms
mentioned 1 (4).
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(8) Calculate a third general exemption allowable on this further
reduced .net income. The result ig the finally taxable
income upon which tax is payable.

The amendments will operate as follows:—

(@) Ascertain the net income as in (1) above, apart from para-

 graphs (g) and (o). If that net income does not ex-
ceed £900, the deduction under paragraph (o) is allow-
able and a new net income results.

(b) If the new net income under (a) does not exceed £800, the
deduction under paragraph (g) is allowable and a re-
duced net income results.

(¢) Calculate the general exemption on the final net incoine
ascertained which is appropriate to the facts and deduct
it to ascertain the taxzable income upon which tax is
payable.

The amendments will very greatly reduce the depavtmental work
in the assessment of a large number of taxpayers.

At present a net income of £975 produces a taxable incowme of £900
and a net income of £900 produces a taxable income of £800.

The only persons who are liable to be disadvantaged by this pro-
posal are those with a present net income from £801 to £975. The
number of such cases is not large.

The saving in cost of administration will be very considerable.

CLAUSE 11, AMENDMENT (f).

This amendment Is necessary in order to prevent a double deduction
for calls on shares being obtained by a person who is a dealer in shares
and is taxable on profits from dealings. When such a person pays a eall
of the kind mentioned in section 28 (1) (¢) of the Act he hecomes
entitled to a specific deduction of that call in the assessment based on
the income of the year in which the call was made.  If the shares
should be sold at any time after the call is made, the profit, if any, on
the shares must be calculated by deducting the actual cost of the
shares from the proceeds of their sale. The actual cost includes the
call, so that such a taxpayer will obtain a deduction twice for the onc
call. ~

It was not intended that there should be any double deduction of
any expenditure.

The amendment proposed will prevent the double deduction in this
case.
CLAUSE 11, AMENDMENTS (g) and (h).

These amendments are necessary so as to limit the deduction of—
“so much of the assessable income as is set aside or paid by an
employer of labour as or to a fund to provide individual personal
benefits, pensions or retiring allowances for employees,” to cm-

ployers of labour and employees who are residents of Ausiralia.
 The present wording of the law would entitle an absentee, who is
deriving income from Australian sources, and who usually takes it
away from Australia, to a deduction in his assessment of so much of
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that income as he may contribute as or to a fund to provide the bene-
fits specified in the section for his employees overseas.  There are
numbers of such persons who have no employees in Australia.

Tt was not intended that the Commonwealth should deplete its
revenue from income tax in order to encourage absentee employers, at
the expense of the Commonwealth, to provide benefits for overseas
employees.

CLAUSE 11, AMENDMENT (i).

This amendment is an extension, recently shown to be necessary,
of the restrictions placed by the 1927 Act upon the allowance of the
deduction, under section 23 (1) (n), in respect of expenditure
covenanted to be made by a lessee on improvements in which he has
no tenant rights. Such expenditure is an outlay of capital, but as
the lessee, at the expiration of his lease, has no interest in the asset
created by the expenditure, he is bound, in ascertaining his true profit
for any year of his term, to set aside the annual sum necessary to recoup
such expenditure.

The allowance is, therefore, a concessional deduction designed to
prevent hardship in a bona fide case.

1t was not intended that the allowance should be granted where the
person effecting such expenditure was, for all practical purposes, merely
the agent or dummy of the person in whom the ownership of the
asset crcated by the expenditure remained at the expiration of the
lease.

To defeat the various artifices which were being resorted to with
the object of bringing such cases within the benefits of the allowance
ander section 23 (1) (n), the law was amended in 1927. That amend-
ment was specifically directed against the following class of case:—

A taxpayer owned the freehold of his business premises, which
he was desirous of re-building. e formed a company, of which
he became practically the sole shareholder, transferred the busi-
ness to the company, and granted it a lease in consideration of a
covenant to re-build the premises. Thus, as practical owner of
the company, he was able to obtain a deduction under section
23 (1) (n) from the income of the business of the annual sum
necessary to recoup the cost of the vew building.

Sinee that amendment was made, the converse case hag arisen,
viz. — :

A taxpayer formed a company to which he transferred the free-

hold of his business premises. ‘

The company, of which taxpayer was the controlling and prac-
tically the sole shareholder, leased the premises to the taxpayer
in consideration of a covenant by taxpayer to re-build those pre-
mises. By this arrangement the taxpayer was able to obtain a
deduction under section 23 (1) (n) of the annnal sum necessary
to recoup the cost of a new building of which, in view of his
‘sharehwldings in the company, he was substantially the owner.

The present amendment is designed to prevent the allowance heing
made in that class of case.
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; CLAUSE 11, AMENDMENTS (j) and (k).

The first part of these amendments is required for a similar reason
to amendments (g) and (%), viz., to limit the concessional deduction
(in respect of medical expenses) to residents of Australia. The present
wording of the law would allow the deduction to an absentee having
taxable income from sources in Australia of £900 or less.

The second part of awendment () and amendment (1) ave similar
ln purpose to amendment (e) where a full explanation will be
found.

CLAUSE 11, AMENDMENT (1).
-

This is mevely o drafting amendwment which is reguired beeause of
the proposal to add an additional pavagraph to section 23 (1).
CLAUSE 11, AMENDMENT (m).

This amendment is vequired for reasons similar to those stated in
connexion with amendments (g) and (2) in this clause. Tt is also
consequential upon the new provision proposed to be inserted in the
Aet to canse a resident of Australia, in certain clrenmstances, to’ be.
assessed for tax on income derived outside Australia,

Paragraph (4) of sub-section (1) of section 23 which is affected
by this amendment, is designed to encourage persong fo take up fresh
land in Australia or to increase the productivity of their existing hold-
ings heve by the eradication of animal and vegetable pests, clearing
timber, draining, &ec.

Seeing that, under the proposed extensiou of the field of income tax.
it will  be  possible -for vesidents to  derive taxable income
from land in overseas countries afrer they have eradicated animal or
vegetable pests, cleared the land of timber, or drained it, &e., 1t is
necessary to amend the present paragraph in the Principal Act in the
manner suggested, otherwise the Commonwealth would be encouraging
persons to carry out the improvements on land in eountries outside
Australia,

CLAUSE 11, AMENDMENT (n).

This amendment represents the transfer from seetion 25 of the Act
of the provisions relating to the deductions to be allowed for bad debts,
subject to some necessary modification in the transferred wording to
remove some anomalies and to clarify the wording of the provision.

Section 25 is u prohibitive section which prohibits deduction of
specified expenditure. It specifically prohibits a deduction for bad
debts, but goes on to state some exceptions to the prohibition.

It is considered preferable to specify in section 23 the deduction for
bad debts which is permitted by the Act, because section 23 deals with
permissible deductions, and because the deduetion for bad debis can
be more conveniently expressed in that section.

The amended wording now proposed to be inserted in scetion 23
of the Act has been found necessary in order to meet the case of bankers
and other money lenders who may make losses of moneys loaned
through failure of the borrowers.

The present form of the law does not permit the deduction of such
& bad debt in the assessment of the banker or money lender. Tnder an
earlier form of the law the department had power to and did allow
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the deduction to bankers and money lenders. The present anomalous
position is accidental and will be remedied by the amendment now
under consideration.

CLAUSE 12, AMENDMENT (a).

This amendment has become necessary, in consequence of a recent
judgment by the High Court upholding a decision of Mr. Justice Dixon
of the High Court, that the present form of the law authorizes the
deduction of an annual subscription paid by a member of the Graziers’
Association of New South Wales to that Association.

The department had disallowed the deduction on the grounds that—

(1) A subscription to a graziers’ association is mot, per s¢, au
expense incurred in gaining or producing the assessable
income of the subseriber; and ,

(2) That the taxpayer had not shown that any part of the sub-
“seription was used by the Association in common with
other subseriptions and other incomes of the Association
to defray the cost of any activity of the Association
carried out on behalf of the subscribing members, which,
if carried out by a member, would be an activity the
expenses of which would be an allowable deduction to that
person under the Act.

The Full High Court, in upholding the judgment of Dixon, J.,
ruled that the disbursement by the taxpayer is the fact to be considered
and mot that of the Association, although the mammer in which the
Association expended its funds is relevant, because 1t showed the pur-
pose for which the taxpayer laid out his money in paying his sub-
seription.

The departmental view was that among the purposes of the Associa-
tion were activities which, when undertaken individually by a member,
are not activities the costs of which are expenses incurred in gaining
or producing the assessable income, for example, legal costs of repre-
sentation of the Association before the Arbitration Court for the purpose
of contesting demands of employees for increased wages. The expensc
in that cage is expressly for the purpose of reducing expenditure and
not for the purpose of gaining or producing assessable income.

The Court held, however, that the taxpayer paid his subscription
for the purpose of securing, through the Association all the benefits
in the working of his business that membership of the Assoclation
wight afford, and that as the object of the subscription comes within
the terms of section 28 (1) (&) of the Act, and as the subseription 1s
one and indivisible, the whole amount of it is deductible.

The offoct of the decision of the High Ceurt is to make it probable
that the Department would be forced by the Court into allowing to a
person carrying on au income-produecing business deductions in respect
of expenditure such as donations, subscriptions to trade associatlons,
law costs of 2ll kinds whether incurred for the purposes directly
associated with the production of income, or to defend a taxpayer in
actions brought against him quite ontside the question of the production
of 1ncome.
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Persons carrying on business are--merchants, shopkeepers, pro
fessional persons, agents, manufacturers, producers, &c.

It is not at all clear, for example, why a grazier should be allowec
a deduction of a subscription to a graziers’ association and a doctor
should not be allowed a deduction of u su bseription to, for example, the
British Medical Association, or a Jawyer should not be allowed 4
deduction in respect of o subseription to the Law Institute.

It s considered that the doctrine of remoteness of the expenditure
frem the production of assessable income should operate in all suely
vases 1o prevent any deduction of sueh subseriptions unless it ean be
clearly demonstrated that a part or the whole of the subscription
represents expenditure of the association which 1 incurred by the
subseriber, would be an allowable deduction in his assessment.  Anythiug
maore thain this will expose the revenue to ever-inereasing lnases,

In framing the ameundwent it was necessary to preserve existing
rights of deductions expressly permitted by the law, e.g., deductions
of contributions to any society registered under any Friendly Soeieties’
Act of the Commonwealth or a State (section 23 (1) (¢)). These
rights are preserved by the terms of sub-paragraph (1) of new
paragraph  (ew) proposed to be insorted by amendment () under
clanse 19,
ub-paragraph (i) will cover the ease of stock and sharve brokers
wlio are obliged to pay an unnual subseription to the Stock Exchange
as a condition precedent to being permitted to exercise their ealling,

Sub-paragraph (iii) provides in statutory form for the continuance
of the present departmental practice of allowing a deduction to the
taxpayer of so much of his subscription to the relevant association as
bears to the whole of that subscription the same proportion as the
expenditure incurred by the association in carrying out the aectivity
specified in the provision bears to the total expeuses of the association
for the year. The activity specified in the provision is au activity of
the association whicl if performed individually by the member would
represent an activity the expenditure upon which would he a deduetion
in the assessment of that member, e.g., advertising, advising us to best
buying and future market prospects, collection of debts, investigating
customers’ financial positions, engaging labour, and arranging transport.

CLAUSE 12, AMENDMENT (b).

This is consequential upon amendment (n), clause 11,

CLAUSE 12, AMENDMENT (c).

The first of the new provisos expressed in this amendment differs
ouly slightly from the corresponding proviso which it is designed to
replace in section 25 (i) of the Principal Aet. The difference lies in
the allowance, under the new proviso, of a deduction of the anuual
sinking fund required to recoup a payment made for the agsignment or
transter of goodwill or of a licence associated with a loase.

The inelusion of this additional deduction is consequential upon
the proposal stated in amendment (f) in clause 6 of the Bill, to cause
assessable income to include payments made upon the sale, assignment,
or transfer of goodwill or a licence associated with a lease which has
been sold, assigned or transferred. The reasons stated in explanation
of that amendment apply conversely with equal force in connexion with
amendment (¢) in clavse 19.
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The second proviso is new. It will remove an anomaly. At present
there 1s no deduction of an annual sinking fund allowable in the assess-
ment of a person who inherits a leasehold estate for which the person
from whom he iuherits it has paid an ingoing which was not entirely
recouped during that person’s life. The law allows a dedunction in the
assessment of the trustees of the deccased person as long as the lease
remains in the hands of the trustees. 1n those circumstances the
beneficiary entitled to an interest in the leaschold estate gets the benefit
of the deduetion of the annual sizking fund through the trustees’
assessment, but no deduction would, at present, be allowable to him if
the lease were transferred to him ahsolutely.  Under the proposed
amendment, the beneficiary will be entitled ro the deducetion when he
rakes over the lease,

Paragraph (a) of the last part of the amendment mervely repeats
the present words of the Prineipal Act in regard to the specified leases
from the Commonwealth or a State.

Paragraph (b)) - of the ‘last part of the amendment s new.
[t 1s the corollary to paragraph (1) of the second proviso to new section
16 (d) of the Prineipal Act as expressed in amendment (f) in clause 6
of the Bill. That paragrapl excludes from assessable income shares
taken in a company in consideration of the sale, assignment, or transfer
of a lease granted to that compuny by the person taking the sharves.
Jomsequentially it is necessary to provide that the company
shall not he entitled to a deduetion of the annual sinking fund required
to recoup the value of the shares so exeluded from assessablé income.
This sufeguard 1s most essential for the protection of the revenue in
view of the ease with which an individual owner or a partnership owner
of & property may form himself or themselves iuto a private compauy
i which he or they hold the controlling interests, and may sell a lease
to the eomnpany for sharves of a face value in amonut far above the real
value of the lease.

Cazes of this kind have actually oeenrred n several States of the
Cowmonwealth with heavy loss to the revenue.

The provisos proposed to be Inserted in the Act by this amendment
are an exception to the geneval prohibition expressed in the first part
of paragraph (1) of section 25 of the Principal Act against any dedue-
tion being allowed for any wastage or depreciation of lease or in respect
of any loss occasioned by the expiration of any leasc.

The exception is in reference to what may he termed commuted
rent paidoin o advane s an ingeing to aequire a lease with or without
poodwill or a leenee assoeinted with the lease. The veason for this
cxreption is that i the aecounts of the person paying the ingoing the
ingaiug anust be o wr'tien off our of the profit during the com

{1

ney of
e 1t the lease s held for s fuil anexpired period.  This
procedure wn offeet applies part of the annual profit rowards the pavment
of the addittonal commuted rent vepresented by the ingoing.

In section 23 (1) (n) of the Act there 1s a provision to allow a
deduction in the cases specified in that section of the annual sum
necessary to recoup the expenditure covenanted to be made on imyprove-
ments on land by a Jessee who has no tenant rights in the improvements.
This section containe some pecessary safeguard against loss of revenue
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arising from more or less fictitious arrangements which would otherwise

be made to secure deductions in respect of capital outlay not ctherwise
permissible.

(e}

The revised wording proposed in the amendment is similar, as far
as is necessary, to the wording of amendment (f) in clause 6 of the
Bill which introduces new paragraph (d) into section 16 of the
Principal Act, so as to cause tax to be payable on amounts received by
persons who bave granted or sold the leases in the circumstances
described.

The proviso operates in the following manner:—

’ £
Assume A purchases a 20 years’ lease, goodwill and license from B for 1,000
payable £300 at the date of sale
£100 per annuin for seven years
- The first assessment of the taxpayer making the pay-
ment would include a deduction of the sinking fund
required to recoup £300 over the period of the lease

—20 years .. . . .. — 300-20ths = 15
The second assessment would include a deduction of— :
in respect of £300 paid .. . .. s £15
in respect of £100 paid .. - .. = 100-19ths == 5 5-19thy
—— 20
The third assessment would include—
in respect of previous payments .. .. .. £20 5-19thy
in respect of the next £100 .. .. — 100-18ths =5 5-9ths
— 26

and so on up to and including the eighth assessment in which the
last payment of £100 would be provided for.

Turning now to the assessment of the recipient of the ingoing (dealt
with by clause 6 of the Bill which amends paragraph(d) of section 16
of the Principal Act) there would be included in his first assessment
after the sale, the amount of £300 because that is the amount he would
receive in the year of the granting or sale of the lease.

Against this amount there would be deductible an amount in respect
of any ingoing which (if he were the lessee himself) he may have paid
to secure the lease he has now disposed of. His subsequent assess-
ments would respectively include as income the sum of £100 paid
during each of the subsequent seven years. Against each of these pay-
ments there would be deducted an amount in respect of any ingoing
which this person may have paid to secure the lease which he has
sold.  The first proviso to new paragraph (d) to section 16 of the
Principal Act expressed in amendment (f) of clause 6 of the Bill
deseribes how these deductions shall be caleulated.

CLAUSE 12, AMENDMENT (d).
This amendment is essential in order to prevent loss of revenue
which has recently been discovered in cases in which husbands and
wives are evading the provisions of section 29 (2) of the Principal Act.
Those provisions were inserted by the Acts of 1927 and 1928 for the
purpose of preventing the losses of revenue that were being occasioned
by-the formation of partnerships between hushand and wife for the
purpose of having the income formerly assessed in total to either the
husband or wife as the case required, divided between the two porsons
in order to be assessed separately to each of them at rates very much
lower than that payable on the total income.
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The provisions of section 29 (2) put a stop to the formation of fur-
ther partnerships of the kind mentioned, but it would appear that early
steps were taken by some of the persons intevested to secure the former
benefits by means of arrangements under which the business would be
ransferred entirely to the wife, and the hushband would become an
employee of the wife, receiving as remuneration a total amount which
would be approximately the same as the former interest he had in the
total profits as & member of a partnership.  The profits of the business
assessable to the wife would be the net amount remaining after deduct-
ing all “expenses ™. “Expenses” would include the remuneration
paid to the husband,

Tt is obvious that the arrangewents of the kind mentioned are
entered into expressly for the purpose of relieving either the wife or
the husband or both from a liability to tax which would have existed
but for the arrangement. In such circumstances the total real profit
from the husiness may only be assessed to the owver of the business by
disallowing in that business assessment any deduction in respect of
the payments made to the wife or husband as the case may be.

The mmnendment, as drafted, will secure the desired end.

CLAUSE 13, AMENDMENT (a).

It will be ohsevrved that this amendment omits the whole of section
v6 (1) of the Principal Act, including the proviso, and substitutes a
new sub-section (1) without a proviso. The object of the new sub-
seetion is two-fold.

In the first place, it will permit of the deduction of a loss incurred
in carrying on any business in Australia. At present a loss 1s not
deduetible if the Act provides for the exemption of the income of the
husiness.  The practical vesult of the amendment will be to entitle
a taxpayer who is engaged in a business of primary production in the
Northern Territory, or of gold-mining in any part of Australia, to a
deduction from his assessable income of any loss made in carrying on
that buginess.

In the second place, the new sub-section will provide, as a conse-
quence of the provisions to tax ex-Australian ineome in certain clreu-
stances, for the deduction of a loss made by a resident of Australia in
carrying on o business outside Australia if the cireumstances are such
that income from that business (assuming income had been derived),
waitld Jiave been taxable in Australia, T the section stoppal thera, a
lssiness  Jose nenreed  outside  Nustralin in sueh oa woull  be
deduetible in full jvrespeesive of the extent to which the Inevae of the
braginese (i income had beeu derived) would have been tawable,  In
vrder to wicet that position, “loss” has been so defined us o enzure
that the extemn of the alowability of the loss shall be propoet
to the extent of the taxability of the income. (See paragraph (i) of
the definition of “loss ™ Ingerted by ameundinent (o) of this clnusel)

The omission of the proviso to section 26 (1) 18 consequential upon
amendment (), which aims at achioving the combined effect of that
proviso and existing sub-section- (24), and, at the same time, remadying
@ defeet in those epactments which at present prevents the oviginal
intention heing given cffect to.

ate
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The existing proviso to sub-section (1.) operates, as was intended,
to reduce the deduction, in respect of any loss, which would otherwise
be allowable from assessable income of the year in which the loss was
incurred by the amount of any exempt income derived by the taxpayer
in that year.

Existing sub—skection 24 was designed to achieve a similar result
with respect to any unrecouped loss carried forward from a previous
year, but the actual effect of that sub-section is that exempt income
can only be set off against a carried-forward loss when that loss is
added to a loss incurred in the vear in which the income from whicl
it is sought to be deducted was derived. Consequently, when no loss
was incurred in the relevant income year, the carried-forward loss
must be deducted in full (or at least to the extent of the net assessable
ncome), notwithstanding that exempt income may have been derived
in that year.

The Department has applied the existing provisions referred to in
aceordance with what was intended, but it now appears clear that
the practice is not strictly in accord with the terms of the law.

The effect of new sub-section 2a, proposed to be inserted by amend-
ment (b), will be to require the total amount which would otherwise be
allowable as a deduction under this section {whether that amount con-
sists of a current loss or of a carried-forward loss or of both) to be
first set off against any exempt income derived by the taxpayer in the
relevant year,

Amendment (b) will also have the effect of preventing the reduction
of the amount of exempt income, against which a loss is required to
be set off, by the amount of any extra-Australian loss which may be
allowable as a deduction under the provisions of the section as pro-
posed to be amended. This provision is a necessary consequence of
the proposed amendment of sub-section (1.) to permit of the deduction
of extra-Australian losses in certain cases. If the provision were not
made, the anomalous position would arise under which, although an
Australian loss might not be allowable because exempt income was
derived, an extra-Australian loss would be allowable in full even thongh
exempt income wag derived. The remedy for the anomaly appears
in the parenthesis following the word “ Australia ” in sub-paragraph
(a) of proposed new sub-section 2a. '

Lzample.

Assume that a taxpayer has income from the following sources —

£ £
(a) From taxable sources in Australia .. 5,000
(b) From interest on State loans not liable to
Federal tax .. .. .. .. 500
(¢) From ex-Australian sources taxed to him
Joutside Australia .. .. .. 500
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Assume, also, that the taxpayer has suffered the following
business losses :—
(d) From an Australian business carried on by

him .. .. .. .. 1,000
(¢) From an ex-Australian business carried on by
him, any profit from which would be
taxed outside Australia . .. 800 ‘
—— 1,800
Taxpayer’s actual net income from all sources .. 4,200

The question to be decided is how much of item (d)—1loss of £1,000
-—ig deductible in the taxpayer’s assessment. £

The deduction in this case is the excess of .. .. 1,000
over the income which is not liable to Federal tax—
b .. .. .. £500
(e), . . .. 500
, £1,000

after deducting therefrom the ex-Australian loss which 1s
not an allowable deduction under the section.

Ttern (¢) shows that the ex-Australian business would be
taxed outside Australia on any profits derived by it. There-
fore those profits would not be taxable in Australia. Conse-
quently a loss by that business is not an allowable deduction.

Therefore, in this case there must be set against
the income not liable to Federal tax .. .. £1,000
the ex-Australian non-deductible loss . o 800

Net Australian non-taxable income to be set

against deductible losses .. - . 200

— 200

Amount of Australian loss to be deducted in the assess-
ment .. .. .. .. .. .. 800

Assessment.
: £

(@) Australian assessable income .. .. 5,000

Allowable deduction for loss .. .. 800

Taxable incouic .. .. .. 4,200

1f the ex-Australian loss of £800 were entirely excluded from con-

sideration the position would be— £
(@) Australian assessable income .. .. 5,000
(b) and (¢) Income not liable to Federal tax .. £1,000
Deduct Australian loss .. . 1,000
Loss deductible in assessment .. .. .. Nil

Taxable income .. . .. .. 5,000
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Paragraph (i) of the definition proposed to be inserted by
this amendment is necessitated by amendment (a), which is designed
(as an incident of the proposal to tax residents in certain cases on
income derived from sources outside Australia) to permit of the deduc-
tion of a loss, attributable to sources outside Australia, incurred by
a resident in carrying on a business in such circumstances that, 1f
income attributable to sources outside Australia had been dezwed
therefrom, such income would have been taxable in Australia.

If the definition of “loss™ in sub-section (6.) remains unaltered,
it will stand in direct contradiction to sub-section (1.) (as proposed to
be amended) in the case of such a resident carrying on a business of the
nature defined in sub-section (6.). In other words, “loss” for the
purposes of sub-section (1.) (as proposed to be amended) would include,
in_certain cases, a loss attributable to sources outside Australia, but
“loss 7 for purposes of the present definition in sub-section (6.)
excludes a loss attributable to sources outside Australia.

The words proposed to be inserted will remove this contradiction,
and at the same time leave the definition of “loss” effective to achieve
its original purpose in all cases other than that of a resident carrying
on & business the proceeds of whieh, if any, would be assessable cven
if partly derived from sources outside Australia,

Paragraph (ii) of the proposed definition has been explained iu the
note on amendment (@) of this clause.

It will be observed that the definition of “loss” appearing in the
Bill excludes any amount of Federal income tax paid or payable which
would ordmarlly enter into the accounts showing a business loss. This
exclusion is necessary because, by the terms of section 23 (1.) (a) of
the Principal Act, Federal income tax iz excluded from the category of
permissible deductions. Therefore, if this prohibition is to have full
effect in all cases, Federal income tax which causes or increases a
business Joss, must be excluded from the amount of 10&@ which, other-
wise, would be a permissible deduction in full. It is not necessary to
rake any similar exclusion of State income tax or Federal and State
land taxes, because each of these is a permissible deduction under the
Act.

CLAUSE 14, NEW SECTION 28A.

The b]ect of this new section is to secure payment of income tax
from film “producers outside Australia who sell their products in
Australia through Australian ovganizations contrelled Ly them.

The maximum taxable income npon whicli it is proposed 1o lovy
tux 18 30 per cent. of the amount which is derived from the sales in
Australia by the film producers, but any producer will he entitled to
satisfy the Commissioner (or the Income Tax Board of Review npon
appeal from the Commissioner) that the taxable ncome should be
reduced to some lesser amount or to nil '

The section provides that the Australian person or compuny through
which the (mtqidv film producer sells filins in Australia shall be the
agent for the film producer for all purposes of the Act, aud shall not
make any payment to that producer unlese and untl arraneements
for paymenyt af tax on these payments hl\v been made to the satig-
faction of the Commissioner.
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CLAUSE 14, NEW SECTION 28B.

This new sub-section is inserted specially to cause income tax to
be payable by or on behalf of ex-Australian underwriters such as
Lloyd’s Insurance Association of London upon an assumed profit of 10
per cent. of all premiums on insurance effected in Australia by or on
behalf of that underwriter. ‘

For some time past considerable dissatisfaction has existed among
insurance companies carrying on operations in Australia on account of
the fact that Lloyd’s Insurance Association of London has been securing
large amounts of insurance business in Australia through resident
insurance agents or brokers, and have not been taxable under Common-
wealth or State law in respect of any profit arising to the Assoclation
from that business.

Tt has been pointed out to the Government that the locally-estab-
lished companies, through their association and their own respective
staffs, go to a lot of expense and employ skilled labour to frame rules
for building and the storage of various inflammable goods and the
control of dangerous volatile liquids and the control of ‘hazardous pro-
cesses, and of building up and fixing rates, &e., under Australian
conditions of work and wages. “Lloyds” do none of these things, and
base their quotations for business on the rates fixed by the companies
mentioned, less varying percentages. .

The locally-established companies have a large amount of capital
invested in Australia in buildings, security to the Government for the
proper conduct of their businesses, and mortgages. They pay land and
income tax, municipal rates, &. “Lloyds” avoid all of these require-
ments and charges.

1t is understood that ¢ Lloyds” is not a corporate body, and that
policies of insurance are issued over the gignatures of individual mem-
bers of the London “ Association ”, or their agents in Australia.
) g

Tt is considered that special action is necessary to cause the profit
aceruing to the members of “ Lloyds”, London, to be subject to Com-
monwealth income tax,

The position appears to have been met by the New Zealand legisla-
ture. The proposed new section 28n is based upon the provision in the
New Zealand law.

The precedent for the proposed action is to be found in section 27
of the Income Tax Assessment Act, which causes absentec ship-owners
1o be taxable in Australia upon an assumed taxable income of T4 per
cemt. of the freights, passage moneys, &c., receivable by them in respect
of goods, passengers, mails, &c., taken on board at any Australian port
for transport to places beyond Australia.

Tt is considered that an assumed profit of 10 per cent. of the pre-
miums received is not excesslve.

£ D
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CLAUSE 15.

This amendment is intended to prevent the loss of revenue which
is still going on through the formation of family partnerships, notwith-
standing the amendments made in 1927 and 1928 in the Principal Act
to deal with such partnerships.

The conference of Deputy Commissioners of Taxation, which et
in Sydney in May, 1929, strongly urged that the existing provisions
of the Principal Act relating to partnerships between husband and wife
which were, in the opinion of the Commissioner, formed for the pur-
pose of avoidance of any liability to tax which would have existed
if the partnership had not been formed, should be extended to similar
partnerships formed between members of a family and to private
companies in which the whole or the majority of the shares are held
by.some or all of the members of a family, or of families.

The Deputy Commissioners pointed out that it is becoming a very
common practice for such partnerships and companies to be formed and
that there is only one reason for the movement, viz., to avoid payment
of income tax, or greatly to reduce the amount of tax which would
~therwise be payable.

The present provisions of the Principal Act relating to hushand and
wife partnerships do mnot operate unless the Commissioner forms the
opinion from evidence in his possession that the partnership has been
formed for the purpose of avoidance of any liability to tax which would
have existed if the partnership had not been formed.

The Clommissioner’s opinion is subject to veview by the Board of
Review, so that the interests of all parties concerned are amply pro-
tected. This protection would also exist with the additional cases
which it is now sought to bring within the principle of the existing
provisions of the law in this connexion.

The opportunity has been taken to cause the existing provisions to
extend to partnerships not only between a busband and his wife, but
between two or more husbands and any or all of their wives. There
ave cases where two or more hushands and their respective wives join
together in one partnership. In the wajority of such cases the
partnerships are bona fide and the penal provisions of the section would
not be applicable to them. DBut there are, unfortunately, some cases
in which such partnerships are formed solely for the purpose of reducing
income tax without substantially affecting the existing beneficial
interests in the income. In this latter type of case there is nsually
some dominating personality who arranges all the details n order to
ereate cvidence which would, in law, support a contention that the
partnership is boua fide.  Special inquiry bito these enses sometines
enables the Commissioner veasonably to form the opinion that the
partnership has been created so that lubilities to tax, which would
otherwise exist, might be avoided.  The proposed amendnient will eover

bl
these anges and will operate, m conjuncnon with o speernl rate of tax

Diow stmilar manoer to that previously described inoeo with
certain private companics dealt with by Clause 10 ol the

The rates of tax must he separatels spegified tu the Tneome Tax
Rates Act, ae it is not permissible to preseribe rates u the Dueome Tax

Nusgessient Acet,
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CLAUSE 15—continued.

Ezamples:

A owns a business yielding a taxable income of £10,000. This 18
his only income. He forms a nartnership with his wife and the
members of his family as nominal partners, and claims that the £10,000
should be assessed to the several partners pro rala to their stated
interests in the partnership.

Tf the Commissioner considers the partnership was formed to
relieve A of part of his liability to tax on £10,000, he would assess the
partuership as a single individual ou £10,000. The rate of tax payable
by the partnership would be the rate which would have been payable
by A if the £10,000 had been assessed to A == £2,070 Ts. 2d., the rate
being 49.6886d. in the £1.

Tf A had separate income in severalty, say £1.,000, he would be
assessed separately upon £1,000 as if he had wo other income. The
partnership would be assessed upon £10,000 at a rate to be ascertained
by shie-following steps :- Trom the total amount of tax which would be
payable by A if the taxable income of the partnership weve added to
his own taxable income subtract the amount of tax payable by him in
respect of his own taxable income and divide the resulting difference
by the number of pounds in the taxable income of the partnership.
The quotient will represent the rate of tax to be paid by the partuer-
ship upon its taxable income of £10,000.

Teample—
£ 5. d. £ s d
A’s severalty income .. 1000 0 0
Partnership income .. 10,000 0 0
11000 0O
Tax on £11,000 = .. .. - 92,178 18 0
Deduet A’s tax on £L000 .. . 33 8 3

2,145 9 9

Rate of partuership tax, £2,145 9s. 9d. = £10,000 = 51.4917d.
Tax payable by the partuership is £2,145 9s. 9d.

The tax which would otherwise be payable by the partnership
would be congiderably less than £2,145 9s. 9d.

The actual amount which would be payable depends upon the
number of members of the partnership and their respective interests
in the profits. :

A corresponding position to the above will exist in the case of the
individnally-owned private companies dealt with by Clause 10 of the
3. ‘

B, ¢ and D huve individual incomes from individually conducted
husinesses, vielding thew in the aggregate, £10,000 per annum,  They
decide to form themselves into a partnership in respeet of the assets
producing this income, and to take in as pariners their respective
wives, and, perhaps, some or all of their respective children. (It may
be mentioned that such partnerships are inercasing in numbers.)

7 the Commissiover applies the section to this partnership, the
partnership will be assessed and liable to pay tax on £10,000. The
amount of tax to be paid by this partnership will not be as great us i
the case of the partuership formed by A in ordinary cirenmstanees,
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CLAUSE 15—continued.

because in that case A was the only person originally interested in the
total income, and therefore the rate is the rate applicable to £10,000
in A’s personal assessment. : '

The rate of tax to be paid by the partnership will be ascertained
as follows:—

Jompute the total of the amounts of tax that would be payable
by B, C and D if the partnership were a partnership between them
with equal interests, and divide that ‘total by the number of pounds
in the taxable income of the partnership.

In this case B, C and D would have paid a total amount of tax
between them of £836 17s.

The partnership would thus pay at a rate of 20.0844d., being £836
17s. divided by £10,000.

If B, C and D had severalty incomes apart from the pavtnership
the partnership rate would be ascertained as-follows:—

Calculate the total amount of tax which would have been payable
by each of B, C and D if the partnership had been a partnership
between them and they had equal iunterests. From the aggregate of
those taxes deduct the aggregate of the amounts of tax payable by each
of those persons on his income, if any, apart from the partnership.
Divide the difference by the number of pounds of taxable income of the
partnership and the result will be the rate of tax payable by the
partnership.

The effect of this provision will be that the total amount of income
taxes payable by the partnership and the persons who are deemed to
be the real owners of it will equal the total amount of taxes which
would have been payable by those persons if the partuership had not
been formed. :

Example—
B has, say, £2,000 income from personal exertion in severalty.
(! has, say, £1,500 income from personal exertion in severalty.
D has, say, £3,000 income from personal exertion in severalty.
The first step is to find the tax which each of B, ¢ and D
would pay in his individual assessment if the partnership had
not been formed.

B. Severalty income .. 2,000
Interest in partnership .. 8,338
— 5,333
Rate of tax 29.8063.—Tax 662 6 5
(. Severalty income Lo 1,500
Interest in partnership in-
come . .. 3,353
4833
Rate of tax 27.3763.—Tax . 351 54
D. Severalty income .. 3,000
[nterest in partnership in- ’
come . .. 3,333
— 6,333
.+ Rate of tax 34.6663.—Tax .. 914 15 2

Aggregate of taxes . . 2,128 7 4



CLAUSE 15—continued.

£ s d £ s d
Carried forward . . 2,128 7 4
B. Tax on severalty income
of .. 2,000

Rate 13.041d:—Tax .. 108 13 6
(1. Tax on severalty income

of .. . .. 1,500

- Rate 10.2465d—Tax .. 64 0

9
D. Tax on severalty income

of .. 3,000

Rate 17.6985d.—Tax .. 221 4 7 393 18 10
Difference .. .. .. 1,794 8 6

£1.784 % 6 .

e = 41,6262~ Tax .. 1,754 8 6
10,000 S

A corresponding position to the above will exist 1u thie case of the
severally owned private companies dealt with by Clause 10 of the Bill,

The loss of revenue arising under present conditions caunot readily
be ascertained, but Deputy Commissioners consider that it 1 a
substarntial annual amount.

CLAUSE 16.

This amendment is necessary in order to remove an anomaly which
is causing unnecessary loss of revenue in a number of cases.

The anomaly arises in connexion with life tenant bencficiaries of
trust estates who arve entitled to and do veeeive all the annual income
which may be derived by the trustees of the estate, notwithstanding that
the trustees may have suffered estate losses in previous years. The
anomaly is a vesult of the present joint operation of section 26
(deduction of losses from profits) and 31 (assessment of trust estates).

Section 31 provides that a trustee shall not be taxable as a trustec
except in certaln circumstances which are not at present material, but
that each beneficiary who is mot under a legal disability, and who is
presently entitled to a share in the income of the trust estate shall be
assessed in his individual capacity in respect of—

(@) his individual interest in the income of the trust estate
which, if the trustee were liable to pay the tax in respect
of the income of the trust estate, would have been the
income of the trust estate remaining after allowing all
the deductions under the Act except the general exemption
of £300; and

(b) any other income derived by bim separately ; and

(¢) his individual interests in the income derived from any
other source.

In ascertaining the income which would be the taxable income of the
trustee if he were a taxpayer, it is necessary to carry forwarvd as a

deduection any trading loss of a previous year which has not yet been
recouped by subsequent profits.

When, as is frequently the case, it becomes necessary 1o assess o life
tenant who is entitled to the whole or part of the income of a frust
estate, the amount upon which the life tenant is legally assessable will
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CLAUSE 16—continued.

be his interest in the taxable income, if any, of the trust estate caleulated
as stated. It has happened in several cases that this technical
caleulation leaves no statutory amount of income of the trust estate
upon which the life tenant may be assessed, notwithstanding that the life
tenant has actually received the whole or a part of the income, and
notwithstanding also that the trading loss of the previous year sustained
by the estate will, in the circumstances, have been charged against the
corpus of the estate.

In such a case the life tenant escapes tax, although actually in receipt
of income from the estate.

The amendment contained in this clause will remedy this defect
without injustice to the life tenant.

CLATUSE 17.

This amendment is consequential upon the amendments being made
to cause residents of Australia to be taxable on extra-Australian income
In- certain cases.

CLAUSE 18.

The object of this amendment is to extend the present powers of the
Commissioner to make alterations in or additions to assessments so as to
ensure their completeness and accuracy. This power is absolute if the
relevant assessment is not three years old, but the power may only be
exercised in cases in which the assessment is more than three years old,
if, in the opinion of the Commissioner, there has been aun avoidance of
tax owing to fraud or evasion. The power does mnot extend to cases
where tax has been underpaid owing to the failure or omission of the
taxpayer to keep books, accounts, or records which would reasonsably
show his income if there is not sufficient evidence to cause the
Commissioner to form the opinion that the avoidance of tax has been
due to fraud or evasion.

The conference of Deputy Commissioners of Taxation which met
in Syduney in May, 1929, resolved that the attention of the Cormmon-
wealth Government should be drawn to the fact that large sums of
neome tax are being lost annually fo the Commonwealth owing to the
absence from the Income Tax Assessiment Act of authority to amend
assessruents after the expiration of three years in cases where the
taxpayers have failed to include assessable income and the failure has
been due to lack of business accounts and fraud or evasion eoald not
be proved.

There ave large numbers of such cases, and the Department’s
invariable experience is that the income returned is muel less thau
the correct income.

The cases almed av are those which ecannot be discovercd
expeditiously by the Department owing to unavoidable lack of stuff.

There are three classes of case where revenue is lost through
inaccurate returns being lodged—

(1) Those in which, as the investigation develops, therve is
more or less indication of frand or attempted evasion.
These are fully covered by the present law.

(2) Those where the understatement of income has arigen
through ignorance or inadvertence on the taxpayer’s part.
These are fully protected by the law.

(It 1s not proposed that any alteration should be made
in the law in regard to these cases.)
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CLAUSE 18—continued.

(3) Those where the understatement of income is due to the
entire absence of business accounts or to such accounts
as may have been kept being incomplete and misleading.

This class is not covered by the law and tax short-paid
cannot be recovered in respect of assessments which are
more than three years old at the date of discovery of their
inaccuracy, notwithstanding the fact that the taxpayers
concerned have been guilty of culpable neglect in the

matter of keeping records of their income and expenditure
as would enable them reasonably to determine their correct
income and correct expenditure.

Tn the great bulk of such cases the facts do not warrant
the Commissioner in forming an opinion that there has
been avoidance of tax through fraud or evasion.

The Deputy Commissioners’ Conference strongly urged that tax-
payers’ neglect to keep reasonably corveet records of income and
expenditure in relation to their businesses, should not be condoned by
allowing them to continue to escape payment of tax shortpaid in past
vears. The persons concerned are always well aware of their responsi-
bility to keep proper records, because they know of the liability, in case
of bankruptey, that their certificate of discharge will be refused if they
have failed to keep proper accounts.

The Deputy Commissioners accordingly urged that there should be
an analogous penalty under the Income Tax Assessment Act for the
same neglect, and that that penalty should be a liability to pay all
income tax ghort-paid in previous years. This liability exists under all
the State Income Tax Assessment Acts except New South Wales.

The experience of the Department is that at least 80 per cent. of
taxpayers make honest attempts to lodge correet returns. The bulauce
of 20 per cent. consists of classes 1 and 3 mentioned above.

By reason of the escape of the many offenders throngh gross care-
Jessness or neglect, the general community had suffered a shortage of
national revenne through causes which should have been avoided, and
which deserve to be met by the liability to pay the whole of the tax
short-paid in past years.

Qate Commissioners (who are Deputy Federal Commissioners)
advised that for a number of years past, their recoveries of State tax
in such cases have amounted to between £50,000 and £100,000 per
annum. ‘ ‘

Equal results would be secured by the Commonwealth Treasury
under gimilar circumstances.

Tt is also certain that if all those cases could be made publie—it
is not possible under the law— there would be an outery from houest
taxpayers against the present freedom from liability to surcharge for
past years mnow enjoyed by the careless and  culpable  taxpayers
mentioned.

The expression of the proposed amendment in the form of an addi-
ton to the existing second proviso of sub-section (1) would have been
a very awkward form of an amendment.  For this reason advantuge
has been taken of this opportunity to rve-arrange the eurlier part of
the existing section, so that what is now expressed as a sccond proviso
to sub-section (1.) will be more suitably and logieally expressed im

the form of a new sub-section, shown in the Bill as sith-goction (1ad.



64
CLAUSE 19.

The amendment here proposed was recommended because it was
considered possible to reduce departmental expenditure, in connexion
with litigation connected with the Taxation Aects by icutting out all
appeals to a State Supreme Court, and causing all appeals to a Court
to be made direct to the High Court.

Since the Federal taxation laws were enacted, they have permitted
a taxpayer who is dissatisfied with a decision of the Commissioner on
his objection to an assessment, and who is desirous of appealing ro
Court, to elect the High Court or the Supreme Court of the State in
which his assessinent has been made.

It has been observed recently that some taxpayers, and the legal
advisers of other taxpayers, are showing a preference for an appeal
to a State Supreme Court. This preference has always heen very
marked 1n South Australia.

There have been several appeals listed for hearing by the Supreme
Court of one State, but owing to congestion in the work of that Court,
they could not be veached, in some cases, for over twelve months.

The High Court sits in cach State once at least cach year, and
can very readily deal with all appeals that arve veady for submission
to a Court, :

Decisions by u State Supreme Court are frequently carried to the
Full High Court on appeal, since it is the ITigh Court which should
have the last word in respect of the interpretation of a Commonwealth
law.  But these appeals to the High Court involve added expense to
that already incurred before the State Courts. This latter expense
already incurred would have been avoided if the original appeal had
been made dirveet o the High Court.

The difficulties and unnecessary expense ave well illustrated by recent
happeniugs as regards the appeal of the British Imperial Oil Company
against its assessments. The appeals were made to a judge of the
Vietorian Supreme Court, although it was recognized that a judge of
that Court would feel himself bound by the prior decision of the Full
Bench of the High Court upon the company’s appeals against assess-
ments for previous years.

It was also practically understood that neither party would accept
an adverse judgment by that Supreme Court Judge, but would carry
the matter further on appeal. It was understood that the company
would carry the case to the Privy Couneil, because that course would
have been without difficulty, seeing that the appeal to the Privy
Jonneil would have been against a decision of the State Suprems Court.
The company might have experienced difficulty in appealing to the
Privy council if it had gone before the High Court in the first instance.

In order, therefore, to render it casily possible to appeal to the
Privy Council, the company caused the Commonwealth to incur heavy
legal costs which were involved in its appeal to the judge of the State
Supreme Court, in addition to the costs subsequently involved by the
reference of the case to the Tull High Court.

There is no necessity for a State tribunal to adjudicate on o Com-
monwealth taxation law, seceing that the taxpayer now has a choice
between the inexpensive Commonwealth Income Tax Board of Review
and the High Court.

It ig considered that the present mecessity for the curtailment of
expenditure in every possible way requires adoption of the present
proposal.
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CLAUSE 20.

This amendment is consequential upon that contained in Clause 19.

CLAUSE 21.

This ‘amendment is designed to make more effective arrangements
for eollecting income tax from persons who are about to leave Australia.

Under the present form of the law, Parliament has provided that 2
passport may be withheld from a person applying for it until that
person produces at the passport offices a clearance for Income tax
from the Taxation Department.

This arrangement is inadequate to enable the Department to sccure
payment of tax from all persons about to leave Australia. It does not
enable the Commonwealth to withhold passports issued in Great Britain,
or any other country outside Australia which have merely to be vised
by the passport office, in the case of British passports, or by the relevant
foreign consul in other cases.

One or two foreign consuls insist upon their nationals satisfying the
requirements of the Commonwealth Tnecome Tax Assessment Aect, but
the great majority do not so insist.

The conference of Deputy Commissioners of Taxation which met in
Sydney in May, 1929, urged that the law should be amended in this
connexion so as to require all shipowners whose vessels trade between
Australia and overseas ports, to refrain, under penalty, from issuing
a passage ticket until the passenger produces a clearance for income
tax from the Taxation Department.

A similar amendment had been submitted in 1928 by the then
Minister for Home Affairs to the then Treasurer. The Government
approved it for adoption.

Whilst the existing provision in the law has proved of the greatest
assistance to the Department in collecting income tax from persons who
are undoubtedly liable to pay it, especially persons entering Australia
from abroad for the purpose of engaging in profit-making schemes, it is
known that many persons similarly liable have been able to leave
Australia without payment of tax, for the reasons already stated.

The present system in connexion with passports causes all overseas
shipping companies to ask intending passengers to produce thelr pass-
ports before issuing an authority to them to travel by a ship. The
proposed system will not cause any additional work to the shipping
companies, except to ask more persons than formerly to produce their
taxation clearances. ’ '

The new provision will affect intending travellers more than it will
affect anybody clse. 1f the intending traveller fails to secure -the
taxation clearance before applying for his steamer ticket he will be
obliged to visit the Taxation Department to secure the clearance.

CLAUSE 22.

This amendment was recommended in consequence of the difficulties
that were encountered in carrying out successful prosecution of certain
taxpayers.

If the present suggestion had been in the law, it would have been
possible to have secured some effective punishment by imprisonment
of the parties concerned.

The proposal now made ig copied from the Victorian Income Tax
Assessment Act.



CLAUSE 22— continued.

The present provision in the Federal Income Tax Assessment Act for
punishment for false returns is contained in sections 66, 67, 68 and
69 of that Act. Sections 66 and 67 deal with the simpler cages.
Sections 68 and 69 involve proof to the Court of wilful intent to
defraud.

Practically all cases which are dealt with by Courts are dealt with
under section 66 because of the lack of evidence which would prove to
the satisfaction of a Court that fraud exists, as fraud is understood in
law. In the vast majority of cases the relatively heavy automatic
penalty provided hy section 67 is collected without taking the taxpayer
before the Court where the maximum penalty which may be imposed
1s'£100.  The maximum automatic penalty under section 67 is double
the amount of tax short-paid. It was by means of this section that the
~enormous penalties paid by the Abrahams Brothers were made possible.

There are very many cases in which a taxpayer seeks to shelter
himself behind the acts of an employee or agent when confronted with
a charge of having lodged a false veturn. They admit that they should
have read the return carefully before signing it, but plead absence of
ntent to defraund. A little judicious carelessness of this kind very fre-
quently means considerable loss to the revenue and corresponding gain
to the taxpayer, with the opportunity of entirely escaping penalty in
a prosecution by pleading inadvertence which the law makes a sufficient
defence. The relatively high number of persons who take advantage of
this provision would be reduced to a minimum if the law exposed them
to a successful prosecution for wilful and corrupt perjury with its
attendant risk of imprisonment.

CLAUSE 23.
This clause is designed to provide more effective means than exist
at present for the prosecution of companies for offences under the law.

The Taw requires every company to be represented by a public officer,
Tt is a common practice for a company to appoint an outside taxation
expert, as its public officer.  Quite as frequently, perhaps more so, an
employee of lower status than the manager is appointed as public officer.

By relying upon the public officers as appointed, companies scek to
he excused for whatever inaccuracies may .appear in their returns.
Most public officers of companies carry out the requirements of the
law in proper and full fashion hut there are some companies which arc
open to doubt in this regard.

1t was noticed iu the Abraliams Brothers’ case that the public officer
of the private companies formed by thesc persons was the secretary
to the main company formed by these people. That public officer ig :
wan of straw and no good result would have followed his prosecution.
What is needed is a power to select ome of the real owners, or the
principal executive officer of the company as the person who is to be
liable to all the penalties of the law for breaches of the act commitied
by the nominal public officer.

The previous Government decided to ask Parliament to amend the
Act to meet the position as explained in the manner suggested.



CLAUSE 24.

This clause fixes the dates for comnwncement of the various amend-
ments in the Principal Act made by the Bill.

Sub-section (1) deals with—

(a) Taxation of profit from isolated transactions which were
entered into for profit-making; and

(1) The limitation of the deduction for rates and taxes to those
which are assessed and charged annually,

I the case of (a)—The retrospective operation of the wmendment
iz necessary to prevent loss of revenue at present ontstanding upon
assessments for past years back to 1922-23, agaiust which objections
have been lodged on the ground that the transactions arve uot busi-
nesses.  These objections would, but for the very recent judgment of
the House of Tords mentioned in the explanatory notes on the amend-
ment, have been disallowed upon the authority of existing udgiuents
by Judges of the ITigh Conrt, also referved to 1n the explanators netes,
bt it is thought that those Conrts might consider it necessary to review
theiv decisions. 1t is considered by the Government that all profit
arising from any scheme enteved into with the intention of making
profit, should be subject to Tucome Tax, and that as the Department
Las been acting npon judicial anthority which secured this end in the
pust, all past assessments shonld now be made sceure in this respeet
by the retrospective operation of these particular anendrents.

CIn the case of (6) —The retrospective operatiou of this amendment

is necessary in order to prevent the allowance of claims for deduetion
of State Stamp Duties aud Commonwealth Death Duties, which have
no relation whatever to assessable income, either in vegard to s pro-
dnetion or as heing payments made out of assessable income. — The
Department now has a nmmber of these elaims before it relating to
assessments back to the assessment year 1922-23. The retrospective
aperation of this amendwment will validate all past assessments in which
the deductions allowed have been limited to anmmal rates and faxes.
This is ohvionsly the original intention of Parliament,

Sub-section (2).

This sub-scetion deals with the exemption granted by the Amending
Bill in respect of the official remuneration of the members of the staffs
of official representatives in Australin of foreign countries, when the
members of the staffs are nationals of that country and ave temporarily
resident in Australin for the performunce of their duties.

The retrospective operation of the amendment is desivable 1n order
to meot the cases of several expert attaches to foreign consulates who
have not paid the taxes assessed fo them on the ground that they should
receive equal treatment from the Commonwealth 1o that accorded to
corresponding representatives of the Clommonwealih i their counivies.
Tt has been demonstrated that the foreign countries represented by
these persons have always grauted sitnilar exemption to Aunstralian
official representatives located in those countries.

A few of these cases represent assessments sade for the nagessment
vears 1923-24 of seq.

These fwo sub-sections represent the ouly provisions in the Bl for
the retrospective operation of any of the amendments i the Bill.

By Authority: H. J. GREEN, Government Prinier, Canberra.




