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COMPETITION POLICY REFORM BILL 1995
OUTLINE

This Bill makes major amendments to the Trade Practices Act 1974 (the Principal Act) and the
Prices Surveillance Act 1983, and provides a mechanism for the application by the States, the
Northern Territory and the Australian Capital Territory of the competition provisions of Part IV, and
ancillary provisions, of the Principal Act to areas of business activity currently outside the cover of
part IV and for the conferring of jurisdiction in these matters on a new institution.

Major Elements of the Legislation
There are six major components of the Bill:
(a) Australian Competition and Consumer Commission

The Trade Practices Commission and the Prices Surveillance Authority will be abolished and their
powers and functions, and additional functions, will be conferred on a new body, the Australian

Competition and Consumer Commission (the Commission). The Bill provides for the constitution
and operation of the new Commission. '

(b) National Competition Council

A new body is to be established having advisory and research functions, and the role of making
recommendations in relation to access and pricing. The provisions establishing the National
Competition Council (the Council) will be inserted in the Principal Act as a new Part IIA.

(¢c) Access Regime

These provisions provide for the declaration of certain services provided by facilities which are of
national significance, and for the means by which persons may seek access to declared services. The
Council will have a recommendatory role in the declaration process, and the Commission will be the
body which determines whether access should be given where this is disputed, and on what terms
and conditions. Provision is made for appeals to the Australian Competition Tribunal (formerly the
Trade Practices Tribunal) and for the enforcement of access determinations by the Federal Court.

The provisions also recognise tha},t service providers may wish to provide access without recourse to
declaration and accordingly, establish a mechanism whereby providers can give the Commission an
undertaking which sets out the’terms of access.

The access provisions will become Part IIIA of the Principal Act.
| (d)  Amendments to the Comjz?g?iﬁve Conduct Rules and their Application

The competitive conduct rules are set out in Part I'V of the Principal Act. The amendments provide
for: the authorisation, on public benefit grounds, of price fixing for goods and of resale price
maintenance; the repeal of the specific provisions relating to price discrimination (section 49 of the
Principal Act); the extension of the competitive conduct rules to the resupply of things in the nature
- of services; the application of the notification provisions to third line forcing; and removal of shield




of the Crown immunity for the States, the Northern Territory and the Australian Capital Territory in
so far as the Crown in those capacities carries on a business.

(e} Extension of the Application of the Competitive Conduct Rules

Provisions are included to facilitate the application of the competitive conduct rules and related
provisions of the Principal Act to areas within State and Territory jurisdiction, and to ensure that the
Commission and the Federal Court can exercise administrative and judicial powers respectively.
These powers are expected to be conferred by State and Territory legislation.

(f)  Prices Oversight

The monitoring powers will be formalised. And, the coverage of the prices surveillance and
monitoring provisions of the Prices Surveillance Act will be extended to State and Territory owned
businesses.

Commencement Dates
The Bill is structured upon different commencement dates for different Parts:
(a) 28 days after the Royal Assent
Coming into operation at this time will be:
(i)  the amendments to the competitive conduct rules; and

(i) the enactment of the Schedule version of the Part [V competitive conduct rules and the
Commonwealth facilitation provisions. This provides a text that the States and
Territories can apply by way of their own application laws.

(b) A date o be fixed by Proclamation, but no later than 6 months after the Royal Assent
Coming into operation at this time will be:

(1)  the establishment of the Commission and the abolition of the Trade Practices
Commission and the Prices Surveillance Authority;

(ii)  the establishment of the Council;
(i) the vesting of prices surveillance functions in the Commission;

(iv) the amendments to the Prices Surveillance Act to cover State and Territory owned
businesses and to formalise the monitoring power;

(v)  the consequential amendments to other legislation; and

(vi) the commencement of the access regime.

) Twelve months after the Royal Assent

Coming into operation at this time will be the application of Part IV of the Principal Act to State and
Temritory business activities.

Transitional Arrangements

The Bill, and State and Territory applications laws, will result in conduct that is now outside the
scope of the competitive conduct rules becoming subject to those rules. 1t is therefore proposed to
nave certain transitional arrangements, which are set out in the Bill and are as follows:

() Contracts which have been entered into before 19 August 1994 and which were outside the
scope of Part IV of the Principal Act (other than by reason of a legislated exception made
pursuant to subsection 51(1)) will be 'grandfathered’, so that any anti-competitive conduct
which such contracts may entail will not be subject to the new prohibitions. However,
variations to the contract which increase or extend the anti-competitive effect of the contract
will be subject to the conduct rules.

() If Commonwealth, State or Territory law is made pursuant to current subsection 51(1) of the
Principal Act and does not meet the new requirements in the amended subsection 51(1),
conduct excepted by the law will be protected for 3 years after the date of Royal Assent. This
will give all jurisdictions the opportunity to review the existing exceptions within a reasonable
time frame. Laws made parsuant to subsection 51(1), which do meet the new requirements in
amended subsection 51(1), will continue to except conduct from Part IV.

{c) The State and Territory application laws will come into operation twelve months after the Bill
receives the Royal Assent.

(@) Pecuniary penalties will not apply in respect of conduct which is being subjected to
competition law for the first time for an extra twelve months (ie a total of two years after
Royal Assent). Other remedies will, however, apply after the initial twelve months. Pecuniary
penalties will not apply to the Crown at any stage; although, Crown authorities will be liable to

pecuniary penalties.

 Likewise, in order to protect contracts made before the national access regime became part of the

legal landscape, the Commission, in its arbitration of an access dispute, will not be able to make a
determination which deprives a person of a contractual right in existence at the beginning of
30 March 1995.

| FINANCIAL IMPACT STATEMENT

The Bill will result in a substantial increase in the workload which is currently performed by the

Trade Practices Commission. The Principal Act will extend to areas of the economy now excluded,

. both by virtue of the amendments directly made in the Bill and pursuant to the conferral of functions

by State and Territory laws which the Bill facilitates. The Commission will also have important new
functions under the access regime.

A new institution, the National Competition Council, is being established. This will require new
resources for up to 5 Councillors and around 20 staff, and for administration.




The Australian Competition Tribunal (currently the Trade Practices Tribunal) is also being given an-
enhanced role. Additional resources for the Tribunal will be provided to enable it to properly
undertake its role.

ABBREVIATIONS

The following abbreviations are used in this explanatory memorandum:

Act: Competition Policy Reform Act 1995

Australian Postal Corporation Act: Australian Postal Corporation Act 1989

Commission: Australian Competition and Consumer Commission

Council: National Competition Council

Prices Surveillance Act: Prices Surveillance Act 1983

Principal Act: Trade Practices Act 1974
Public Service Act: Public Service Act 1922

Telecommunications Act: Telecommunications Act 1991

Tribunal: Australian Competition Tribunal

NOTES ON CLAUSES
PART 1 - PRELIMINARY
Clause 1 - Short title etc.

1. 'This clause provides for the Act to be cited as the Competition Policy Reform Act 1995, and
indicates that the phrase Principal Act' refers to the Trade Practices Act 1974.

Clause 2 - Commencement
2. The Bill provides for the following commencement times.
(a) Provisions commencing 28 days after the Bill receives the Royal Assent are:

(i)  Part 1, dealing with preliminary matters;

(ii)  Part 2, which among other things, amends the provisions in Part IV of the Principal Act
dealing with anti-competitive conduct, and inserts a new Part XIA into the Principal Act
to create the Competition Code;

(iti) Division 2 of Part 5, which provides transitional rules dealing with the extension of

Part IV of the Principal Act to State and Territory businesses; and

(iv) Part 7, which permits regulations to be made under the Act.

(b) Part3 of the Bill commences on a date to be fixed by Proclamation, or 6 months after the Bill
receives the Royal Assent, whichever is earlier. Part 3 establishes new institutional
arrangements and a regime providing for access to declared services.

(c) Part4, which inserts gender-neutral language into the Prices Surveillance Act, commences
immediately after Part 3.

(d) Division 1 of Part 5 of the Bill commences 12 months after the Bill receives the Royal Assent.
These provisions apply Part IV of the Principal Act to State and Territory businesses with
shield of the Crown, and introduce the concept of 'fully-participating jurisdiction'.

(¢) Part 6, which inserts gender-neutral language into the Principal Act, commences immediately
after Division 1 of Part 5.

. PART 2 - AMENDMENTS COMMENCING AT THE FIRST COMMENCEMENT TIME

Division 1 - Amendments
Clause 3 - Insertion of new section (Object of the Principal Act)
3. Clause 3 inserts an objects clause as new section 2 of the Principal Act. It states that the

object of the Principal Act is 'to enhance the welfare of Australians through the promotion of
competition and fair trading and provision for consumer protection'.




Clause 4 - Interpretation

4. This clause amends section 4 of the Principal Act, by adding definitions of the Competition
Principles Agreement and the Conduct Code Agreement. These inter-governmental agreements 4
were executed by Australian governments at the Council of Australian Governments meeting on :
11 April 1995.

Clause 5 - Acquisition, supply and re-supply

5. This clause amends section 4C of the Principal Act, by inserting a new paragraph (f) to provide -
a definition of 're-supply of services'. The definition is inserted to support the extension to the
prohibitions against price-fixing, exclusive dealing and resale price maintenance to the re-supply of
services.

6. Itisclear that there are some services which cannot be re-supplied. For example, a person
who receives a haircut cannot re-supply that haircut to another person. The definition of 're-supply
of services' has no application in relation to such services.

7.  There are , however, other services which are of such a nature as to be capable of re-supply.
Section 4 of the Principal Act provides a wide definition of 'services', which includes any rights,
benefits, privileges or facilities provided in trade or commerce. A re-supply of services might occur
where, for example, an entertainment centre sells to a ticketing agent a bundle of tickets each
entitling the bearer to sit in a particular seat at a particular time, and the ticketing agent on-sells those
tickets. Another example is where person A supplies financial information by electronic means to
person B and B then supplies that information, also by electronic means, to C.

8. There are three limbs to the definition of re-supply of services. The first limb is the natural
meaning of re-supply of services. If A supplied services to B and B supplied services to C, to fall
within this limb the service supplied by B to C would need to be exactly the same service supplied by
Ato B. The ticketing example given above might fall within this limb.

9. The second limb to the definition is provided by subparagraph (f)(i), which extends the
definition to cover the re-supply of services in an altered form or condition. This subparagraph
replicates the treatment of re-supply of goods in subparagraph (e)(i). A possible example of this
might be where A supplies information electronically to B and B amplifies the signal and then
supplies it to C.

10.  The third limb of the definition is provided by subparagraph (f)(ii). This extends the definition
of re-supply of services to cover a supply by B to C of services that are substantially similar to
services supplied by A to B and could not have been supplied if B had not acquired those services
from A. This covers cases where the re-supplied service is a different bundle of legal rights from the
original service. A possible example might be where A supplies information in electronic form to B.
B manipulates the information to transform it into a more easily understood form and then supplies
the transformed information to C.

Clause 6 - Extended Application of Part IV, IVA and V

11, This clause amends section 6 of the Principal Act by inserting new subsection (2A) which
provides for a limited withdrawal of the current coverage of the Principal Act in the Australian

Capital Territory and the Northern Territory. This withdrawal of coverage in each Territory is
conditional upon, and only continues for as long as, the Territory participates fully in the
co-operative scheme for applying the Competition Code to persons within its legislative competence.

Clause 7 - Associate members

2. This is a consequential amendment relating to the membership of the Commission for the
purposes of making decisions concerning notification of third line forcing. This amendment flows
from the amendments to the notification provisions made by clause 18.

Clause 8 - Insertion of new sections (Counsel assisting Tribunal and consultants)

13.  Clause 8 amends the Principal Act to insert new sections 43A and 43B.

14. New section 43A will enable the President of the Tribunal (on behalf of the Commonwealth) to
appoint a legal practitioner to assist the Tribunal in relation to its review functions (for example, the
review of an access determination of the Commission).

15, New section 43B will enable the Registrar of the Tribunal to engage consultants (on behalf of
the Commonwealth) to assist the Tribunal.

Clause 9 - Contracts, arrangements or understandings that restrict dealings or affect
competition

16.  Clause 16 makes it possible for the Commission to authorise resale price maintenance.
Accordingly, paragraph 9(a) of the Bill replaces paragraph 45(5)(c) of the Principal Act, inserting a
new paragraph which ensures that authorised resale price maintenance will not contravene the
section 45 prohibition against certain anti-competitive contracts, arrangements or understandings.

17. Clause 18 makes it possibie for persons proposing to engage in conduct which constitutes
exclusive dealing as defined in subsections 47(6) and (7) of the Principal Act to obtain the immunity
for the conduct by giving the Commission notification. Paragraph 9(b) of the Bill amends

paragraph 45(6)(b) of the Principal Act to ensure that notified exclusive dealing will not contravene
section 45 while the notice is in force.

Clause 10 - Contracts, arrangements or understandings in relation to prices

18.  Subsection 45A(1) of the Principal Act deems agreements between competitors which fix,
control or maintain a price to substantially lessen competition. Agreements which substantially
lessen competition are prohibited by section 45 of the Principal Act. There are three categories of
exceptions to the subsection 45A(1) deeming provision: joint venture pricing, certain recommended

: price agreements and buying group pricing. This clause makes a technical amendment to the joint

venture pricing exception, removes the recommended price exception and extends the operation of

 the section to re-supply of services wherever it already deals with the re-supply of goods.

19.  Subsection 45A(2) provides that in certain circumstances parties to a joint venture agreement
may fix a price for the product of the joint venture, without being deemed to substantially lessen
competition. Paragraphs (2)(a) and (b) currently provide this exemption from the deeming provision
in two cases. The first is when the product is jointly supplied by the parties to the joint venture. The
second case is when the product is supplied by the joint venture parties in proportion to their




respective interests in the joint venture. This clause amends paragraphs 45A(2)(a) and (b) so that, ip
the first case, the exemption will apply where the product is jointly supplied by only some (ie two or
more) of the parties to the joint venture. The clause also clarifies the second case by providing that

the product must be supplied by all of the joint venture parties.

20. Current subsection 45A(3) provides that the deeming provision in subsection 45A(1) does not

apply to an agreement which recommends a price provided there are not less than 50 parties to the
agreement.

21. This clause repeals subsection 45A(3). As a result of this amendment, recommended price

agreements which have the purpose, effect or likely effect of fixing, controlling or maintaining prices”

will be deemed by subsection 45A(1) to substantially lessen competition, and will thus be prohibited
by section 45. Some recommended price agreements operating between competitors will not have =
the purpose or likely effect of fixing, controlling or maintaining prices and will not be prohibited.
But some price recommendations operating between competitors could, for example, have the likely
effect of maintaining prices if it were expected that all of the parties would comply with the
recommendations. Recommended price agreements will continue to be able to be authorised.

22. Subsection 45A(4) provides that the deeming provision in subsection 45A(1) does not apply to
an agreement which establishes the price for goods or services to be collectively acquired, or an
agreement which establishes a price for advertising for the re-supply of goods so acquired. This
clause amends the provision dealing with the re-supply of goods to extend it to the re-supply of
services. Re-supply of services is defined in new paragraph 4C(f), inserted by clause 5.

23.  Subsection 45A(7) deems a provision of a contract to have the purpose, effect or likely effect
of fixing, controlling or maintaining a price if, among other things, the provision has the purpose or
likely effect of fixing, controlling or maintaining the price in relation to a re-supply of goods. This
clause extends that subsection to the re-supply of services.

Clause 11 - Covenants affecting competition

24. Like paragraph 9(b) in relation to section 45, clause 11 amends section 45B so that notified
exclusive dealing does not contravene section 45B.

Clause 12 - Covenants in relation to prices

25.  Section 45C, in conjunction with section 45B, prohibits price-fixing covenants. In certain
circumstances involving the re-supply of goods, subsection 45C(4) deems certain covenants to be
price-fixing covenants. This clause amends subsection 45C(4) to also apply to circumstances
involving the re-supply of services.

Clause 13 - Exclusive dealing
26. The section 47 prohibition against exclusive dealing covers various forms of conduct, some of
which involve the re-supply of goods. This clause amends section 47 to also apply to conduct

involving the re-supply of services.

27. This clause also inserts new subsection (10A) into section 47. Subsection (10A) provides that
here there is a notice in force in respect of the exclusive dealing conduct described in

subsection 47(6) or (7) or paragraph 47(8)(c) or (9)(d), a corporation can engage in that conduct
without contravening subsection 47(1) of the Principal Act.

Clause 14 - Price discrimination

28. This clause repeals section 49 of the Principal Act, which prohibits certain forms of price
discrimination.

Clause 15 - Exceptions

29, This clause amends subsection 51(1) of the Principal Act, which provides for exceptions from
part IV of the Principal Act for conduct which is excepted by laws (ie Acts, enactments, Ordinances
or regulations) of the Commonwealth, a State or a Territory. The law must specify the excepted
thing and specifically authorise it. N

30.  Although the Principal Act does not provide a general definition of ‘specified in, and
specifically authorised by', new subsection (1A) provides an inclusive definition in respect of
licensing regimes established by Act, enactment or Ordinance. It provides that where conduct is
excepted from Part IV under such a licensing regime, the Act, enactment or Ordinance which
establishes the licensing regime does not necessarily need to identify the person who is authorised to
engage in the specified conduct or the geographical dimension of that conduct. Those attributes can
pe identified in licences issued or made under the Act, enactment or Ordinance.

31.  The clause inserts new subsection 51(1C) which intrbduccs limitations on the operation of
subsection 51(1). These are:

(8) Laws which purport to except conduct from the Principal Act must expressly refer to the
Principal Act.

(b) Exceptions from sections 50 (mergers and acquisitions) and S0A (mergers and acquisitions
outside Australia) may only be made by Commonwealth Act.

(c) Exceptions made by regulations are only effective for two years. The principal reason for
permitting such regulations is to deal with situations in which there is an urgent need to grant
exception and parliamentary timetables would prevent the timely passage of an excepting Act.
Two years provides a sufficient opportunity for an excepting Act to be passed, to provide
enduring protection.

(d) Exceptions made by regulations cannot be extended or remade to continue exception beyond
the initial two years.

{(e) Laws of the States, the Australian Capital Territory and the Northern Territory will not be

effective in granting immunity from the Principal Act to particular conduct unless at the time of
the alleged contravention, the jurisdiction was a Party to the inter-governmental Competition
Principles Agreement and Conduct Code Agreement.

There is one exception to this limitation, providing for a transitional period following a State or
Territory ceasing to be a Party to the Competition Principles Agreement or the Conduct Code
Agreement. The making of a contract, and an action under a contract, which was protected
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under law in force immediately before the State or Territory ceased to be a Party, will continue
to be protected for twelve months from when the State or Territory ceased to be a Party.

(f)  Exceptions made by States or Territories may be over-ridden by Commonweaith regulations
made under the Principal Act, as is currently the case.
32. This clanse should be considered with clause 33, which preserves for three years the operation

of existing subsection 51(1) exceptions which do not comply with the new limitations.

33. Existing subsection 51(1) exceptions which already comply. with the new limitations, will
continue to be effective in excepting conduct from Part IV, unless the Commonwealth passes over-
riding regulations. This is made clear by new subsection 51(1B) in combination with new
subsection 51(1C).

Clause 16 - Power of Commmission to grant authorisations

34. This clause amends section 88 of the Principal Act, which sets out the types of conduct that the
Commission may authorise. Authorisation grants immunity from prohibitions in Part IV of the
Principal Act (that is, the competitive conduct rules).

35. The amendments permit the Commission to authorise conduct which would otherwise
contravene the prohibitions against price fixing agreements involving goods (section 45A with
section 45), price-fixing covenants involving goods (section 45C with section 45B) and resale price
maintenance (section 48). The Commission may authorise price-fixing for services under the present
law.

Clause 17 - Determination of applications for authorisations

36. This clause amends section 90 of the Principal Act, which sets out the circumstances in which
the Commission may grant an authorisation for particular conduct. 1t inserts new

subparagraph 90(8)(a)(iv), to provide the test to be used by the Commission in determining
applications for authorisation of resale price maintenance. This amendment is consequential upon
the amendments made by clause 16. The new provision provides that the Commission may authorise
proposed resale price maintenance if satisfied the conduct would result, or would be likely to result,
in such a benefit to the public that the authorisation should be made. The clause makes other
amendments to section 90 which are consequential upon this amendment.

Clause 18 - Notification of exclusive dealing

37.- This clause amends section 93 of the Principal Act to extend the notification provisions to the
conduct described in subsections 47(6) and (7), and paragraphs 47(8)(c) and (9)(d) of the Principal
Act. This conduct is generally referred to as 'third line forcing'. (Although those provisions also
cover other forms of tying, for brevity, the explanatory memorandum will refer to the conduct as
'third line forcing'.)

38.  Currently, third line forcing is prohibited, regardless of its effect on competition.
Authorisation, but not notification, is available.

39. Third line forcing will remain a per se prohibition. However, notification will be permitted.

—"1
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40.  Where a corporation wishes to engage in third line forcing conduct it can give the Commission
notice under subsection 93(1) of the Principal Act setting out particulars of the proposed conduct.
While the notification is in force, the corporation can engage in the conduct set out in the notice (see
new subsection 47(10A) inserted by paragraph 13(h) of the Bill).

41. Inrecognition of the separate wreatment accorded to third line forcing, the Bill inserts special
provisions into section 93 to deal with third line forcing notifications.

42.  Unlike for other forms of exclusive dealing, the protection will not commence as soon as the
corporation gives notice to the Commission. Rather, the corporation must wait for its notice to

-'come into force' (see paragraphs 47 to 49). This ensures that conduct which is now illegal cannot be

protected until after the Commission has had the opportunity to consider the proposed conduct.

43, Once the Commission considers the proposed conduct, if it is satisfied that the likely public
benefit from the proposed conduct will not outweigh the likely public detriment, it can give the
corporation a notice to that effect under new subsection 93(3A). The Commission's notice can be
given before or after the corporation's notice comes into force.

44. Before, however, the Commission can give a notice under subsection 93(3A), it must follow
the processes in section 93A. Under section 93A, the Commission must give the corporation a draft
notice under subsection 93A(2) and allow the corporation the opportunity to respond before giving a
notice under subsection 93(3A). Once those processes are complete, the Commission must decide
whether or not to give notice under subsection 93(3A). )

45, If the Commission gives notice under new subsection 93(3A), then the conduct will not be
protected from the third line forcing prohibition or, if the conduct is already protected (because the
corporation’s notification has come into force), that protection will cease on the 31st day after the
Commission gave notice (or at a later specified date).

46. New subsection 93(3B) provides that, where the Commission gives notice under
subsection 93(3A), it must also give a written statement of reasons.

47. New subsections 93(7A) and (7B) explain when the corporation's notification comes into
force.
48.  Where the Commission does not issue a draft notice under subsection 93A(2) within a

specified period of time after the corporation gave notice (referred to as the ‘prescribed period’), the

| corporation’s notification will come into force at the end of the prescribed period, unless the notice is

withdrawn at an earlier time. The prescribed period will be specified in the regulations.

49.  Where the Commission gives the corporation a draft notice under subsection 93A(2) within the
prescribed period, the protection will only commence if, after completing the procedures in

section 93A, the Commission decides not to give notice under subsection 93(3A). If instead, the
Commission decides to give notice under subsection 93(3A), the corporation’s notification will never
come into force.

New subsection 93(7C) explains when the corporation's notice ceases to be in force.

51. The Commission can, at any time after the notification comes into force, give notice under
subsection 93(3A) (even if it has previously decided to the contrary). Where the Commission gives




notice under subsection 93(3A) after the corporation's notice has come into force, the corporation's-
notification will continue in force until the 31st day after the Commission gives notice (or such latey
date as permitted by the Commission).

Clause 19 - Commission to afford opportunity for a conference before giving notice in relatiop
to exclusive dealing :

52. This clause makes amendments to section 93A which are consequential to the amendments to
the notification provisions. These amendments, however, apply in relation to all forms of exclusive
dealing.

53.  Where the Commission gives a corporation a draft notice under subsection 93A(2) it must,
following completion of the processes set out in section 93A, make a decision whether or not to give
a notice under subsection 93(3) or (3A).

Clause 20 - Register of notifications

54. This clause makes amendments to section 95 which are consequential to the amendments to
the notification provisions. Where the Commission gives the corporation notice under

subsection 93(3A) which causes a corporation's notification to cease to be in force, the Commission
can permit the corporation a period of grace in excess of 30 days before the corporation's
notification ceases to be in force. Where the Commission grants such permission, details must be
included on the public register.

Clause 21 - Insertion of new section (Resale price maintenance in relation to services)

55.  Part VIII of the Principal Act defines the practice of resale price maintenance. This clause
inserts a new section 96A into the Principal Act, which applies the Part to conduct involving
services.

56. The new provision indicates that the Part applies to conduct in relation to services in a way
that corresponds to the way it applies to conduct in relation to goods. The provision also indicates
that the Part is to be read with appropriate modifications, including replacement of references to
goods by references to services and replacement of references to the sale of goods by references to
the re-supply of services.

57. Asan example of the operation of this provision, consideration may be given to
paragraph 96(3)(a). Paragraph 96(3)(a) currently provides that resale price maintenance includes:

‘the supplier making it known to a second person that the supplier will not supply goods to the
second person unless the second person agrees not to sell those goods at a price less than a
price specified by the supplier.’

58.  Asaresult of the modification, resale price maintenance would also include:

‘the supplier making it known to a second person that the supplier will not supply services to
the second person unless the second person agrees not to re-supply those services at a price
less than a price specified by the supplier.’
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59. Similar variations are to be made to the other provisions of the Part to give effect to the
jntention to create a prohibition against maintaining the price at which services are re-supplied.

(lause 22 - Application for review under subsection 93(3) or (3A)

. This clause amends section 101A to permit a person dissatisfied with the Commission's

| determination to give a subsection 93(3A) notice to seek a review of that decision by the Tribunal.

(Clause 23 - Functions and powers of Tribunal

1. This clause amends section 102 to instruct the Tribunal on how it should review Commission
decisions to give a subsection 93(3A) notice. '

2. The Tribunal must (and can only) set aside the notice where the person seeking review satisfies
the Tribunal that the likely public benefit from the proposed third line forcing conduct will outweigh
the likely public detriment.

3. Where the notice is set aside the Commission is deemed to have decided not to give the notice
and not to have given the notice.

Clause 24 - Regulations as to certain matters

4. This clause amends section 104 of the Principal Act to make it clear that regulations can be
made with respect to evidence in proceedings before the Tribunal, including the appointment of
persons to assist the Tribunal by giving evidence (personally or by means of a written report). This

1 will permit the making of regulations which, for instance, enable the Tribunal to commission and

receive experts' reports as evidence.
Clause 25 - Participants in proceedings before Tribunal

65. This clause amends section 109 of the Principal Act to entitle a person who was given a notice
under subsection 93(3A) to be able to participate in the review proceedings.

Clause 26 - Insertion of new Part (The Competition Code)

66. This clause inserts new Part XIA into the Principal Act. The object of new Part XIA (as spelt

out in new section 150B) is to facilitate application of the Competition Code text by the States and

iTerritories participating in the national scheme.

'67.  The Competition Code text is a modified version of the competitive conduct rules of the
‘Principal Act, (that is, Part IV and provisions which relate to Part IV). The modifications reflect the
«(lifferent constitutional basis that will underpin the State and Territory application laws. Whereas the
‘prohibitions in Part TV of the Principal Act are expressed to apply to corporations, the prohibitions in
‘the Competition Code are expressed to apply to persons.

%Deﬁni tions

68.  Key concepts relevant to this new Part are 'Competition Code', ‘participating jurisdiction' and
‘application law'. These are defined in new section 150A.
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69. The definition of Competition Code refers to new section 150C which defines the text of the -
Competition Code. That text consists of:

(a)  the Schedule version of Part IV (ie the new Schedule to the Principal Act);

(b) the remaining provisions of the Principal Act (except sections 24, 5, 6 and 172) so far as they
would relate to the Schedule version if the Schedule version were substituted for Part IV; and

(¢) regulations that relate to any provision covered by paragraph (a) or (b)
as in force from time to time.

70.  The reference in paragraph (b) to the remaining provisions of the Principal Act includes the
interpretation provisions, and the provisions of Parts VI, VII, VIII, IX and XTI

71.  The Schedule version of Part IV has been 'personalised’ so that its provisions apply to all
persons, including corporations. However, this process has been limited to Part IV. Accordingly,
new subsection 150C(2) provides that the provisions referred to in paragraphs (b) and (c) are to be
modified as necessary to fit in with the Schedule version of Part IV. For example, ‘corporation’ is to
include persons who are not corporations.

72. The definition of 'Competition Code' in new section 150A has two meanings. It means the text
described in section 150C or that text applying as a law of a participating jurisdiction, either with or
without modifications. The appropriate meaning will depend on the context.

73. The term 'participating jurisdiction' (defined in new section 150A) means a participating State
or Territory. Those terms are then defined to mean a State or Territory that:

(a) isaParty to the Conduct Code Agreement; and
(b)  applies the Competition Code as a law of that jurisdiction under an application law.

74. A State or Territory law applying the Competition Code, and any regulation or legislative
instrument made under that law, is referred to as an 'application law'. Application must be by way of
reference to the Competition Code.

New Sections 150D (Federal Court may exercise jurisdiction under application laws), 150E
(Exercise of jurisdiction under cross-vesting provisions) and 150F (Application laws may confer
functions on Commonwealth authorities and officers)

75. New sections 150D and 150F facilitate the conferral of jurisdiction on Commonwealth bodies
and officers by the State and Territory application laws. Section 150D covers the Federal Court and
section 150F covers authorities of the Commonwealth (for example, the Commission, the Tribunal,
and the Administrative Appeals Tribunal) and officers of the Commonwealth. The term 'officer’ in
relation to the Commonwealth is defined in new section 150A.

76. The Federal Court is to have exclusive jurisdiction conferred on it by State and Territory
application laws, subject to the existing scheme for ‘cross-vesting' of jurisdiction between
Commonwealth and State and Territory courts.
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New Section 150G (Application laws may operate concurrently with this Act)

77.  This provides for the concurrent operation of application laws and the Principal Act. This
provision is in the same terms as section 75 of the Principal Act. An application law will be capable
of operating concurrently with the Prineipal Act unless it is directly inconsistent with a provision of
the Principal Act.

New Section 150H (No doubling-up of liabilities)

78. This new section states that a person who has been punished for an offence under an
application law cannot be punished for the like offence under the Principal Act. Likewise, a person
who has been ordered to pay a pecuniary penalty under an application law, will not be liable to a
pecuniary penalty under the Principal Act in respect of the same conduct. (Similarly State and
Territory laws will provide the reverse protection for persons punished or subject to a pecuniary
penalty under the Principal Act.)

New Section 1501 (References in instruments to the Competition Code)

79. This new section means that, unless a contrary intention appears, instruments do not need to
specifically refer to the Competition Code of each participating jurisdiction. For example, an
authorisation could simply refer to the Principal Act and the Competition Code. This is intended to
facilitate administration of the Commonwealth and State and Territory provisions.

New Section 150J (Authorisations etc. under this Act may relate also to Competition Code)

80. This new section means that it is not necessary to determine whether an authorisation,
notification or any other thing, is given or done under the Principal Act or under the Competition
Code. For example, an authorisation could refer to both the Principal Act and the Competition
Code: it would not matter that the authorisation could only have been given under the Competition
Code.

New Section 150K (Gazettal of jurisdictions that excessively modify the Code)

81.  Each State and Territory participating in the co-operative scheme will, by executing the
Conduct Code Agreement, agree to apply the text of the Competition Code to all persons within the
legislative competence of its jurisdiction.

82. Itisenvisaged that, in applying the Competition Code, participating jurisdictions may need to
make minor modifications to enable the Competition Code to fit in with the jurisprudence of that
jurisdiction.

83.  Where, however, the Commonwealth Minister is satisfied that the laws of a participating
jurisdiction have made significant modifications to the Competition Code in its application to persons
within the legislative competence of that jurisdiction, the Commonwealth Minister may publish a
notice in the Commonwealth of Australia Gazette stating that he or she is so satisfied.

&4.  The Conduct Code Agreement provides that the Commonwealth Minister is to publish such a
notice before the end of two months from the date on which that jurisdiction notifies the
Commonwealth Minister of the modification.
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85.  While a section 150K notice is in force, the participating jurisdiction will not be a
fully-participating jurisdiction.

86. The concept of 'fully-participating jurisdiction' is introduced to the Principal Act twelve monthg
after the Bill receives the Royal Assent. From that date, if a State or Territory is not a
fully-participating jurisdiction, it cannot participate in the appointment of members and associate
members to the Commission and cannot except conduct under subsection 51(1) of the Principal Act
(whether by new or existing legisiation). For example, if a section 150K notice was published in
respect of State 'A’, a law of State 'A' which excepts conduct from Part IV of the Principal Act
would, for the purposes of subsection 51(1) of the Principal Act, become ineffective twelve months
after the section 150K notice is published.

87. New subsection 150K (2) enables the Minister to revoke the notice.
Clause 27 - Power to obtain information, documents and evidence

88. This clause amends section 155 of the Principal Act consequential upon amendments to the
notification provisions. The amendment enables the Commission to use its information gathering
powers in relation to a decision whether or not to issue a notice under new subsection 93(3A) of the
Principal Act.

Clause 28 - Protection of members of Tribunal, counsel and witnesses

89.  This clause amends subsection 158(2) of the Principal Act to ensure that legal practitioners
assisting the Tribunal also receive the protection accorded to persons appearing before the Tribunal
on behalf of other persons.

Clause 29 - Annual report by Commission
90. Under the Conduct Code Agreement, the Commonwealth, the States and the Territories agree
to notify the Commission of laws which are enacted or made in reliance upon subsection 51(1) of the

Principal Act or subsection 51(1) of the Competition Code.

91. New subsection 171(2) requires the Commission to publish in its annual report a cumulative
list of all laws that it knows about that authorise things for the purposes of subsection 51(1) of the
Principal Act or subsection 51(1) of the Competition Code.

Clause 30 - Regulations

92. The amendment made by this clause removes the ability for regulations to be made under
subsection 172(2) exempting conduct or contracts from provisions of Part IV of the Principal Act.

Clause 31 - Addition of Schedule

93. This clause inserts the Schedule version of Part IV as a Schedule to the Principal Act.
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Clause 32 - Other amendments

94, This clause provides that the Australian Postal Corporation Act is amended in accordance with
schedule 2. The amendments up-date the subsection 51(1) exception which currently exists in that
Act by inserting provisions which comply with the new transparency rules for exceptions.

95. This clause also provides that the Jurisdiction of Courts (Cross-vesting) Act 1987 is amended
in accordance with Schedule 2. The amendments ensure that jurisdiction conferred on the Federal
Court by State and Territory application laws will be treated in the same manner as jurisdiction
conferred on the Federal Court by the Principal Act.

Division 2 - Transitional rules
Clause 33 - Transitional rule for changes to section 51 exéeptions

96. Laws which currently except acts or things from provisions of Part I'V of the Principal Act by
subsection 51(1) of that Act may not comply with the requirements of new subsection 51(1C).

97. This clause preserves the effect of those laws for a transitional period of three years from the
date on which this Bill receives the Royal Assent. It also caters for the possibility that the
Commonwealth, a State or a Territory may wish to reform those laws.

98. A two tier test is applied in determining whether clause 33 preserves a particular exception
during the three year transitional period. A particular thing will be disregarded for the purposes of a
provision of Part IV if:

(a) it would have been disregarded if section 51 had not been amended by clause 15 of the Bill
(paragraph (2)(a)); and

(o) it would have been disregarded if it had happened immediately before the amendment to
section 51 made by clause 15 of this Bill (paragraph (2)(b)).

99.  This clause commences at the same time as the amendments to section 51 made by clause 15 of
the Bill. i

100. To understand the operation of this clause, consider the example of an existing State law which
specifically authorises a class of businesses to engage in exclusive dealing, and which does not
expressly refer to the Trade Practices Act (ie it does not comply with the requirements of new
subsection 51(1C)).

101. If the State does not amend the law, those businesses will continue to be able to engage in
exclusive dealing for three years, but after three years they will lose the protection from Part IV of
the Principal Act.

(a) Exclusive dealing by those businesses would have been disregarded under old section 51
(ie paragraph (2)(a) is satisfied) because the conduct is specifically authorised by a State law.

(b) Exclusive dealing by those businesses would have been disregarded if it had happened
immediately before section 51 was amended (ie paragraph (2)(b) is satisfied), for the same
reason.
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102. Alternatively, during the three years, the State might amend that law, to restrict the class of
businesses which are specifically authorised to engage in exclusive dealing, or the State might repeal
the law. In such a case it would be inappropriate to preserve the exception for businesses that are ng
longer within the scope of the State law. The terms of paragraph (2)(a) ensure that such businesses
do not enjoy the protection of the exception: exclusive dealing by businesses that are no longer
within the scope of the State law would not have been disregarded under the old section 51 because
the conduct is no longer specifically authorised by a State law.

103. Finally, during the three years, the State might amend the law to enlarge the class of businesses
which are specifically authorised to engage in exclusive dealing. In such a case, it would be
inappropiiate to extend protection to persons who were not within the scope of the original State
law. The terms of paragraph (2)(b) ensure that those persons do not enjoy the protection of the
exception: exclusive dealing by businesses that were not in the originally protected class of
businesses would not have been disregarded if it had happened immediately before section 51 wag
amended, because at that time the State exception only applied to the narrower class of businesses.
Of course, businesses that were in the originally protected class of businesses will continue to be
protected for the three year period.

Clause 34 - Existing contracts not affected by amendments

104. Along with clause 89, this provision 'grandfathers' contracts entered into before

19 August 1994 which are outside the current coverage of the Principal Act other than by reason of
a law which specifically authorises the contract under subsection 51(1) of the Principal Act.
(Conduct protected by laws made for the purposes of subsection 51(1) which do not comply with the
new rules for subsection 51(1) exceptions are dealt with under clause 33.)

105. If the making of, and giving effect to, the contract did not contravene the Principal Act before
the commencement of Division 1 of this Part (other than by reason of a subsection 51(1) exception),
the amendments made by this Bill will not make the contract unenforceable, and will not prevent the
parties giving effect to the contract.

106. Clause 89 covers contracts, the making of which did not contravene the Principal Act because,
when they were made, the Principal Act did not cover contracts entered into by the Crown in right of
the States or Territories, or by State or Territory bodies with shield of the Crown protection.

Clause 34 covers contracts, the making of which did not contravene the Principal Act because, when
they were made, the Principal Act did not deal with the re-supply of services.

107. Subclause (2) is directed to the prohibitions in the Principal Act which prevent parties to a
contract giving effect to certain contractual terms; for example, the prohibitions in
paragraph 45(2)(b), and sections 47 and 48.

108. Subclause (4) is directed to the provisions of Part IV of the Principal Act which make
contractual provisions unenforceable; for example, subsection 45(1).

109. Subclause (3) caters for simple variations to existing contracts; that is, variations which do not
amount to a rescission of the existing contract followed by the making of a new contract. Such
variations are permitted, but conduct is only grandfathered under the varied contract if it was
grandfathered under the original contract; that is, the anti-competitive scope of contracts cannot be
extended by a variation to the contract.
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110. Itis expected that State and Territory application legislation will also contain provisions
grandfathering contracts entered into before 19 August 1994 which are outside the current coverage

of the Principal Act.

PART 3 - AMENDMENTS COMMENCING AT THE SECOND COMMENCEMENT TIME

Division I - Amendments
Clause 35 - Application of Act to Commonwealth and Commonwealth authorities

{11. ‘Subsection 2A(1) of the Principal Act provides that the Principal Act binds the Crown in right
of the Commonwealth in so far as it carries on a business. New section 44E inserted by clause 59
provides, among other things, that the access provisions in new Part HIA bind the Crown in right of
the Commonwealth, with no requirement that the Crown be carrying on a business. This clause
amends subsection 2A(1) to ensure that it is subject to new section 44E.

Clause 36 - Interpretation

112. This clause amends section 4 of the Principal Act by substituting the names of the new
institutions; that is, the Australian Competition and Consumer Commission and the Australian

Competition Tribunal.
113. This clause up-dates references in section 4 to the Chairman by substituting 'Chairperson’.

114. This clause also inserts definitions for the National Competition Council, Councillor and '
Council President. .

Clause 37 - Extended application of Parts [V, IVA and V

115. Clause 37 amends section 6 of the Principal Act to provide that the provisions of sectign 6
(which extend the application of the Principal Act) do not apply to new Part THA. The application of
Part ITIA is set out within that Part.

Clause 38 - Heading to Part I

116. This clause omits the heading of Part IT of the Principal Act, substituting 'PART Ii - THE
AUSTRALIAN COMPETITION AND CONSUMER COMMISSION'.

Clause 39 - Establishment of Commission

117. This clause omits subsection 6A(1) of the Principal Act (which establishes the Trade Practices
Commission), substituting new subsection 6A(1) which establishes the Australian Competition and
Consumer Commission. This amendment abolishes the existing Trade Practices Commission.

Clause 40 - Constitution of Commission

118. This clause up-dates the reference to Chairman by substituting 'Chairperson’.
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119. This clause also amends the appointment provisions of section 7:
(a) by inserting a consumer protection qualification and requiring at least one of the members of
the Commission to be a person who has knowledge of, or experience in, consumer protection
(new paragraph 7(3)(a) and new subsection 7(4)); and

(b) by requiring the Governor-General, before making the appointment, to be satisfied that a
majority of the States and Territories that are Parties to the Conduct Code Agreement support
the appointment (new paragraph 7(3)(b)). This means that appointments require the approval
of both the Commonwealth and the requisite number of other jurisdictions.

120. New paragraph 7(3)(b) is only transitional; it will again be amended 12 months after the Bill
receives the Royal Assent to require the Governor-General to be satisfied that a majority of the
fully-participating jurisdictions support the appointment (see clause §3).

121. Clause 4 of the Conduct Code Agreement supplements this paragraph. It provides that the
Commonwealth will invite the fully-participating jurisdictions (as defined in that Agreement) to
suggest persons for appointment. It also provides that before an appointment is made, the
Commonwealth will send to those jurisdictions written notice of persons whom it desires to put
forward to the Governor-General for appointment as Chairperson or member of the Commission.
Those jurisdictions will then have 35 days (from the date on which the notice was sent) to reply. Ifa
jurisdiction does not reply within that time, it will be taken to have supported the appointment.

Clause 41 - Terms and conditions of appointment

122. This clause amends subsection §(1) by reducing the maximum appointment term from seven
years to five years, which is in accordance with current practice. This clause aiso omits
subsection §(2), removing the 65 years age barrier for members.

Clause 42 - Associate members

123. This clause amends section 8A by inserting new subsection 8 A(1A) which states that the
Commonwealth Minister cannot appoint a person as an associate member unless satisfied that a

majority of the States and Territories that are Parties to the Conduct Code Agreement support the
appointment.

124. Like new paragraph 7(3)(b), new subsection 8 A(1A) is only transitional. After 12 months
from when the Bill receives the Royal Assent, the Commonwealth Minister will have to be satisfied
that a majority of the fully-participating jurisdictions support the appointment (see clause 84).

125. Clause 4 of the Conduct Code Agreement supplements this new subsection. It provides that
the Commonwealth will invite the fully-participating jurisdictions (as defined in that Agreement) to
suggest persons for appointment. It also provides that before an appointment is made, the
Commonwealth will send to those jurisdictions written notice of persons whom it desires to put
forward to the Commonwealth Minister for appointment as an associate member of the Commission.
Those jurisdictions will then have 35 days (from the date on which the notice was sent) to reply. If a
jurisdiction does not reply within that time, it will be taken to have supported the appointment.

3
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the Commonwealth Minister will only refer matters to the Council under new
subsection 29B(1) in accordance with the work program; and

the Parties to that Agreement will only put forward to their legislatures legislation conferring

(@
additional functions on the Council where those functions form part of the work program.

145. New subsection 29J(1) provides that the Council President may give directions as to the
arrangement of the Council's business in order to perform its functions.

New Section 29C (Membership of Council)

146. New subsections 29C(1) and (2) provide that the Council consists of the Council President and
up to four other Councillors, each of whom can be appointed for a term of up to five years. The

Governor-General makes the appointment.

147. New paragraph 29C(3)(a) sets out the qualifications for appointment. The Govemnor-General
must be satistied that the appointee qualifies for appointment because of his or her knowledge of, or
experience in., industry, commerce, economics, law, consumer protection or public administration.

148. New paragraph 29C(3)(b) provides that the Governor-General must not make an appointment
unless satisfied that a majority of the States and Territories that are Parties to the Competition
Principles Agreement support the appointment. That is, all appointments will need to be approved
by the Commonwealth and the requisite number of those States and Territories.

149. Clause 9 of the Competition Principlés Agreement supplements this paragraph. It provides
that the Commonwealth will invite the Parties to that Agreement to suggest persons for appointment.
Before an appointment is made, the Commonwealth will send to those Parties written notice of
persons whom it desires to put forward to the Governor-General for appointment as Council
President or Councillor of the Council. Those Parties will then have 35 days (from the date on
which the notice was sent) to reply. If a Party does not reply within that time, it will be taken to

have supported the appointment.
New Section 29D (Term and conditions of office)

150. This new section provides for the appointment of Councillors, including the Council President,
on a full-time or part-time basis. The Governor-General may determine terms and conditions on

which a Councillor holds office.
New Section 29E (Acting Council President)

151. This new section provides for the appointment of a Councillor as an acting Council President.

New Section 29F (Remuneration of Councillors)

152. This new section provides that Councillors are to be paid the remuneration determined by the
Remuneration Tribunal. In the absence of a determination, Councillors will be paid such
remuneration as is prescribed. This new section also provides that Counciliors are to be paid such

allowances as are prescribed.
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New Section 29G (Leave of Absence)

153. New subsection 29G(1) states that full-time Councillors have such recreation leave
entitlements as are determined by the Remuneration Tribunal (subject to section 87E of the Public
Service Act). New subsection 29G(2) permits the Commonwealth Minister to grant a full-time
Councillor leave of absence.

New Section 29H (Termination of appointment of Councillors)

154. New subsection 29H(1) provides that the Governor-General may terminate the appointment of
a Councillor for misbehaviour or physical or mental incapacity. If, however, one of the events
specified in new subsection 29H(2) happens, the Governor-General must terminate the Councillor's
appointment.

New Section 291 (Resignation of Councillors)

155. This new section provides that a Councillor may resign by giving the Governor-General a
signed resignation notice.

New Section 297 (Arrangement of Council business)

156. This new section has been explained above along with new section 29B.

New Section 29K (Disclosure of interests by Councillors)

157. This new section provides for the disclosure of pecuniary interests by Councillors.

New Section 29L (Council meetings)

158. New section 29L provides for the holding of Council meetings. The quorum is 3 Councillors,
Questions are decided on a majority of votes of those present and voting. If the votes are equally
divided, the Council President has the casting vote.

New Sections 29M (Staff to help Council) and 29N (Consulrants)

159. These new sections provide for the staff of the Council and for the engagement of consultants.
Staff are appointed or employed under the Public Service Act and consultants are engaged under the
Principal Act.

New Section 290 (Annual report)

160. The Council will be required to present a report on its operations to the Commonwealth
Minister within 60 days after the end of each financial year.

Clause 56 - Heading to Part [T}

161. This clause changes the heading to reflect the Tribunal's name change.
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Clause 57 - Constitution of Tribunal

162. This clause changes the name of the Trade Practices Tribunal to the Australian Competition
Tribunal.

Clause 58 - Staff of Tribunal

163. This clause amends the reference to the Public Service Act by omitting -1973".

Clause 59 - Insertion of new Part

164. This clause inserts a new Part ITIA into the Principal Act. The new Part contains the
provisions relating to the national access regime.

165. This regime establishes two mechanisms for the provision of third party access, namely:

(a) a process for declaration of services which provides a basis for negotiation of access. This is
backed up by compulsory arbitration where the parties cannot agree on an aspect of access;

and

(b) aprocedure whereby service providers can offer undertakings which set out the terms on
which a provider will grant access to third parties.

Division I - Preliminary

166. This Division deals with various definitional and preliminary matters.

New Section 44B (Definitions)
167. Definitions relevant to the national access regime are given in this section.

168, An important definition is that for 'service'. It specifies that 'servige' means a service ;‘).rowdeci
by means of a facility and includes such things as the use of a road or raﬂ\ygy' line, t‘he hz‘mdxnn gor )
transporting of goods and people, and communications services. The deflr‘xmon of service dges not,
however, include the supply of goods, the use of intellectual property', or the use of a proclgctxon
process except to the extent that such a service is an integral but subsidiary part of the service.

169. The term ‘constitutional trade or commerce’ means trade or commerce among the States, or
between two Territories, a State and a Territory, or Australia and places outside Australia.

170. The 'provider’ of the service is the entity that is the owner or operator of the facility that is used
(or is to be used) to provide the service.

New Section 44C (How this Part applies to partnerships and joint ventures)

171. In cases where the provider is a partnership or joint venture this section outlines how the
access regime applies to participants in the partnership or joint venture.
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New Section 44D (M, eaning of "designated Minister”)

172. Where the provider is a State or Territory body, the designated Minister who decides whether
to declare the service, or to revoke an existing declaration of the service, is the responsible Minister
of the State or Territory, providing the State or Territory is a Party to the Competition Principles
Agreement. In all other cases the designated Minister responsible for declaring a service, or

revoking a declaration, is the Commonwealth Minister

New Section 44F (This Part binds the Crown)

173. This section provides that the access provisions bind the Crown in right of the Commonwealth,
the States, the Australian Capital Territory and the Northern Territory. Unlike section 2A and new
section 2B of the Principal Act, there i8 no requirement that the Crown be carrying on a business.

174, The section also provides that the access provisions do not make the Crown liable to be

prosecuted for an offence. Thig protection does not extend to Commonwealth, State and Territory
authorities.

Division 2 - Declared services

175. Where a provider and a third party cannot agree on access 1o a service, either of them can seek
declaration of the service. Once a service has been declared, if the provider and third party still
cannot agree on access, the matter can then be arbitrated by the Commission (where the provider and
third party do not agree on private arbitration).

176. The first step is 1o seek declaration. This Division is concerned with the declaration process.
Subdivision A - Recommendation by the Council
New Section 44F (Person mdy request recommendation)

177. Any person (including the designated Minister) may make a written application to the Council

seeking a recommendation that a service be declared. Where the applicant is a person other than the j
designated Minister, the Council may recommend that the service not be declared if he or she thinks g
that the application was not made in good faith. !

178. Itis only in response to an application from a person, or the
Council can recommend the declaration of a service. The Council
recommend declaration of a service.

designated Minister, that the
€annot, at its own initiative,

179. Where the applicant is not the

provider, the Council must tell the provider that the Council has
received the application. ‘

economical for someone to develop a facility that could provide part of the service, it could decline
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mmend declaration of the service a: i y i I licant could then seek
i defined by the applicant. The app .
laration of the service as A _ i o seck
(tjo r;:;rozm'on of the service redefined to exclude that part that is economical for someone to prov
ec

. . .
New Section 44G (Limits on the Council recommending declaration of a service)
ew .

ice b i ice is the subj f an
The Council cannot recommend that the service be declared if the service is fé snbg;;::n i s
e U e access undertaking. Also, there are a number of matters all of which the Counci
erativ . R ! :
;);)tisﬁed on before it can recommend that the service be declared. These are

ition i : ket for
that access to the service would promote competition in a market (other than the market fo

the service); :
- facili rovide the service;
(b) thatit would be uneconomical for anyone to develop another facility to provide ¢
ifi i a its size, the i ance of the
) that the facility is of national significance having regard to its size, the 1mpor§ e
¢ facility to constitutional trade and commerce, or its importance to the nation ;
i i isk a - safety;
(d) that access to the service can be provided without undue risk to human health or safety
j >t ess regime; and
{e)  thataccess to the service is not already the subject of an effective access regime; a
e
(f)  thataccess to the service would not be contrary to the public interest.

it il me sider
182. In determining whether access would promote compenuor}, tpf.: Council may cfo;:z;imﬁan
Aus.tralian and international markets. For example, access may facilitate the entry o S

businesses into overseas markets.

i / acility to
183. In determining whether it would be economical for anyone to Qe'\:evlop an(;;.her x:zc;élltgz .
-ide the service ltbhe Council may be satisfied that, while another tac:ﬂxty cou p§ (,Yhe ﬁ;ﬁ e
prov'de part of the service, it is not economical to develop another facﬂlti (t}(z 2;))?;\;1 et, a.] inL o .
b o il wor isfied as required by paragraph 4 but may,
h a case, the Council would be satisfied as req / : ( ut o
In S;lcciqe of its discretion, decide not to recommend declaration of the sej:rv;cc‘ FOT t(n;syrg;dé
:zgseéﬁon 44F(4) requires the Council to consider whether anyone couid economically p

another facility to provide part of the service.

ility 1 i 4 g i hatis a

184. Where the access regime applying to a facility is established by1d S;ate ozd Ten;tr(i)gzi; s

arty. iti inci t, the Council must apply the guiding S

the Competition Principles Agreement, he C ‘ he guiding pr o
P tie imes sci out in that Agreement in considering whether thdtiregmle is effective ‘or n)('me "
gihcsjscasgs thvt; Council is free to determine how it assesses the effectiveness of an access regi
might, for example, consider the outcomes produced by that regime.
Sl

J Vi g o1 € ishe . Wi h
18 An effective access regime could be a regime ustab_hsm,d under Oth?l (I?-ommer\ ealt
leoiélaﬁon' fo example, the access regime for the Moomba-S ydney £as pipelne.

& >
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Subdivision B - Declaration by the designated Minister
New Section 44H (Designated Minister may declare a service)

186. The Council will provide its recommendation to the designated Minister. When the designated
Minister receives a recommendation from the Council he or she has 60 days in which to decide either
to declare or not to declare the service in question.

187. The designated Minister cannot declare a service if the service is the subject of an operative
access undertaking. Further, the designated Minister cannot declare a service unless satisfied of all
the following matters:

(a) that access to the service would promote competition in a market (other than the market for
the service);

(b) thatit would be uneconomical for anyone to develop another facility to provide the service;

(c) that the facility is of nationatl significance having regard to its size, the importance of the
facility to constitutional trade and commerce, or its importance to the national economy;

(d) that access to the service can be provided without undue risk to human health or safety;
(e) that access to the service is not already the subject of an effective access regime; and
(f)  that access to the service would not be contrary to the public interest.

188. Once the designated Minister is satisfied of all these matters, he or she has a discretion whether
or not to declare the service. As is the case for the Council, the Minister must consider whether it
would be economical for anyone to develop another facility to provide part of the service.

189. A declaration must specify its expiry date.

190. If the designated Minister does not publish a decision within 60 days he or she is taken as
having decided not to declare the service.

191. The designated Minister must publish his or her decision and provide the reasons for the
decision (including a copy of the Council's recommendation) to the provider and the applicant
(where the applicant is not the provider).

New Secrion 441 (Duration and effect of declaration)

192. If there is a decision in favour of declaration, the declaration begins to operate at the time
specified in the declaration, however, this must be at least 21 days after the declaration is published.
If there is an application to the Tribunal for a review of the decision it must be made within 21 days
after the decision is published and the declaration does not begin to operate until the Tribunal
completes its review.

193. A declaration continues in operation until its specified expiry date or until it is revoked. The
expiry or revocation of a declaration does not affect the arbitration of any access dispute in relation
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1o the declaration that is already under way or the operation of any determination already made in the
arbitration of an access dispute.

New Section 44J (Revocation of declaration)

194. The Council may recommend to the designated Minister that a declaration be revoked if it
pelieves that the designated Minister would no longer be satisfied on one or more of the mateers
specified in subsection 44H(4). On receiving a revocation recommendfxﬁon the c{eglgnated Mxmst'er
must either decide to revoke or not to revoke the declaration. The deS}gnated M1n1§ter must p}xf)hsh
the decision and, in the case of a decision not to revoke, give the prov1d§r' reasons for th;t decision.
This enables the provider to decide whether to seek a review of that decision under section 44L.

195. The designated Minister cannot revoke a declaration without receiving a recommendation to
that effect from the Council.

New Section 44K (Review of declaration)

196. If the designated Minister decides to declare a service the provider may apply in Wr'iting w;t'hm
21 days to the Tribunal for a review of the decision. Alternatively, if the designated Minister decides
not to declare a service, an application to the Tribunal for a review may be mad; by the person who
applied for the declaration recommendation. This could be the provider or a third party seeking
access to the service.

197. A review by the Tribunal is a reconsideration of the matter and a declaration, or \_/aried
declaration, made by the Tribunal is to be taken as a declaration by the designated Minister.

198. If requested, the Council must assist the Tribunal with the review.
New Section 44L (Review of decision not to revoke a declaration)

199. 1f the designated Minister decides not to revoke a declaration the provider mgy‘app]y in Writ“'mg
1o the Tribunal within 21 days of publication of the decision fora review of the Qec1s1r>n. Any review
by the Tribunal is a reconsideration of the matter and for the purposes of the review the Tribunal has
the same powers as the designated Minister.

200. There is no right of review of a decision by the designated Minister to revoke a declaration of a
service since a person disagreeing with such a decision could apply to the Council for the service to
be (re)declared. This then gives rise to a right of review.

201. If requested, the Council must assist the Tribunal with the review.

i.
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Subdivision C - Miscellaneous
New section 44M (Recommendation for a Ministerial decision on effectiveness of access regime)

202. Under new section 44M, where a State or Territory that is a Party to the Competition
Principles Agreement has established a regime for access to a service, the responsible Minister of that
State or Territory can ask the Council to consider whether the re gime is effective. (The responsible
Minister is the Premier - in the case of a State - and the Chief Minister - in the case of a Territory.)

203. In determining whether the regime is effective, the Council must apply the guiding principles
set out in the Competition Principles Agreement.

204. Once the Council has applied those principles, it must recommend to the Commonwealth
Minister whether the Commonwealth Minister should decide that the regime for access to the service
is effective and the period for which that decision should be in force.

New section 44N (Ministerial decision on effectiveness of access regime)

205. New section 44N provides that on receiving the Council's recommendation, the
Commonwealth Minister must decide, by applying the principles in the Competition Principles
Agreement, whether or not the regime for access to the service is effective. New subsection 44N(3)
requires the decision to specify the period for which it is in force.

206. The Commonwealth Minister must publish his or her decision and give reasons for the decision
to the responsible Minister who applied to the Council for the decision.

207. The consequence of a decision by the Commonwealth Minister that a State or Territory regime
is effective is set out in new subsections 44G(4) and 44H(6). These subsections provide that where
the Commonwealth Minister decides that the regime applying to a service is effective, the Council
and the designated Minister are bound by that decision while it is in force (ie the designated Minister
cannot declare the service) unless the Council or the designated Minister believe that since the
Commonwealth Minister's decision was published there have been:

(a)  substantial modifications of the regime; or
(b)  substantial modifications of the principles set out in the Competition Principles Agreement.

New section 440 (Review of Ministerial decision on effectiveness of access regime)

208. New section 440 provides that the Commonwealth Minister's decision is reviewable by the
Tribunal upon application of the responsible Minister in writing within 21 days after publication of
the Commonwealth Minister's decision. The review is a reconsideration of the matter, with the
Tribunal having the same powers as the Commonwealth Minister.

New section 44P (State or Territory ceasing to be a party to Competition Principles Agreement)

209. New section 44P provides that if a State or Territory ceases to be a Party to the Competition
Principles Agreement, a decision by the Commonwealth Minister that an access regime of that State
or Territory is effective ceases to be in force. And, if at that time, the Council, the Commonwealth
Minister or the Tribunal is considering an application by the responsible Minister of that State or
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Territory for a decision by the Commonwealth Minister that a regime is effective, the Council,
commonwealth Minister or Tribunal (as the case may be) need not take any further action in relation
1o the application.

New section 440 (Register of decisions and declarations)

210. Decisions by the Commonwealth Minister that an access regime is effective must be placed on
a public register which is also to contain access declarations.

Division 3 - Access to declared services

211. The declaration of a service for access does not mean that there is an autqmatic right of aceess
10 the service for third parties. Rather, there is a right for third parties to negotiate terms of access in
good faith. In some cases access to a declared service for a third party (and,{there could be more
than one third party that seeks access over time) will not be possible or practical for one reason or
another. In other cases the third party may decide that the terms of access are unacceptable in which
case they do not have to proceed.

212. Where the parties cannot agree on access (or the terms of access), they may decide to refer the
dispute to private arbitration.

213. Where. however, the parties cannot agree on access (or the terms of access) and do npt agree
to refer the dispute to private arbitration, an access dispute may be notified to the Commis_smn. The
Commission can then determine whether access should be provided and, if so, the appropriate terms
for access. This Division deals with the arbitration process. :

Subdivision A - Scope of Division
New Section 44R (Constitutional limits on operation of this Division)

214. This section specifies the Constitutional basis for this Division. For this Division to apply t¢
access to a service either the provider or the third party seeking access must be a corporation, or the
access must be in the course of, or for the purposes of, constitutional trade or commerce.

Subdivision B - Netification of access disputes
New Section 448 (Notification of access disputes)

215, If a third party and provider are unable to agree on any aspect of access to a declared service,
either the provider or the third party may notify the Commission in writing that there is an access
dispute.

216. The dispute may be in relation to the initial terms and conditions for access or it may be in
telation to an existing determination: where the parties cannot agree to the variation of a
determination, one of the parties can notify the Commission of an access dispute.

217. The Commission, once it has received a notification of an access dispute, must give notice in
writing of the dispute to the provider, the third party and any other person the Commission thinks
might want to become a party to the arbitration.
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New Section 44T (Withdrawal of notifications)

218. The party who notified the dispute may terminate the arbitration by withdrawing the
notification any time before the Commission makes its determination on the dispute. Further, where
the provider notified the dispute, the third party can terminate the arbitration by withdrawing the
provider's notification any time after the Commission issues a draft determination, but before the
Commission makes a final determination. For example, if the access price set out in the draft
determination is not acceptable to the third party, the third party could terminate the arbitration
before the Commission makes a determination requiring the third party to pay those charges.

219. Subsection (2) provides that where the dispute is about the variation of a determination, only
the party who notified the dispute can withdraw the notification.

Subdivision C - Arbitration of access disputes
New Section 44U (Parties to the arbitration)

220. The parties to the arbitration of an access dispute are the provider, the third party seeking
access, and any other person who applies in writing to be made a party and who is accepted by the
Commission as having a sufficient interest.

New Section 44V (Determination by Commission)

221. Unless the Commission terminates the arbitration of an access dispute for one of the reasons
set out in section 44Y it must, in writing, make both a draft determination and a determination in
relation to the dispute. The determination does not have to require the provider to give access.

222. A determination by the Commission may deal with any matter relating to access by the third
party to a declared service and not necessarily just the particular matter that was the subject of
dispute. This is because the making of a determination in relation to a particular matter in dispute
(for example, the price of access) may involve varying other matters on which the parties to the
dispute had otherwise agreed (for example, the quantity of the declared service to be provided).

223. The Commission must give the parties reasons for its determination.
New Section 44W (Restrictions on access determinations)

224. This section specifies a number of constraints on the Commission in making a determination in
relation to an access dispute. If a determination by the Commission breaches any of the constraints it
is of no effect.

225. The constraints basically relate to existing rights and the ownership of the facility used to
provide the declared service. The Commission must not make a determination that would have any
of the following effects:

(a) preventing an existing user (which includes the provider) from being able to obtain its
reasonably anticipated requirements for the declared service at the time the dispute was
notified; or
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®) preventing a person from using the service by the exercise of a right under a contract or
determination that was in force at the time the dispute was notified (referred to as a
'pre-notification right’) in so far as the person will actually use the service; or

(¢c) depriving a person of a protected contractual right under a contract that was in force at the
beginning of 30 March 1995; or

(d) resulting in a third party becoming the owner, or part-owner, of the facility or extensions 1o it
without the consent of the provider; or

(¢) requiring the provider to bear some or all of the costs of extending the facility to meet the
access requirements of the third party.

226. In summary these provisions give protection to:

(a) reasonably anticipated usage of a declared service as at the time a dispute was notified - this
reasonably anticipated usage, including by the provider, could be greater or less than actual
usage at the time the dispute was notified,

(b) future use of the service by the exercise of rights that existed at the time the dispute was
notified in so far as the holder of those rights will actually use the service; and

{¢) all contractual rights relating to access to a declared service, either of the provider or of the
third party, that existed at the beginning of 30 March 1995.

227. In addition, these provisions guard against the provider being required, against his or her
wishes, to pay for extensions to the facility and they also guard against a third party becoming an
owner, OF part owner, of a facility against the wishes of the provider.

228. Where, for example, a third party seeking access to the declared service has had to pay the cost
of an extension to the facility, or has had to pay fair compensation to another party for the loss of a
right, this should be taken into account by the Commission in determining (under section 44V) the
price of access by the third party to the declared service.

229, Without infringing paragraphs (1)(b) and (¢) the Commission may make a determination which
deprives a person of a pre-notification right (which is not a protected contractual right) in so far as
the person will not actually need to exercise the right to meet his or her actual requirements.

230. Where the determination deprives a person of such a right, the third party must pay that person
(referred 1o as 'the second person') an amount of fair compensation as determined by the
Commission. In addition, the third party must undertake to reimburse the provider and the
Commonwealth for any compensation that the provider or the Commonwealth pays the second
person under an agreement or by way of court determined compensation for the loss of that right.
This could occur if the provider or the Commonwealth agreed, or a court determined that, the fair
compensation determined by the Commission was not adequate o compensate the second person for
the loss of that right.

231. Subsection (2) provides that where there is a dispute between the provider and third party
about an earlier determination between them, the Commission can over-ride the rights and
obligations of the provider and the third party under the earlier determination.
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New Section 44X (Matters thar the Commission must take into account)

232. The Commission is required to take into account in making a determination the following
matters:

(a) the legitimate business interests of the provider;

(b) the public interest;

(¢c) the interests of all persons who have existing rights to use the service;

(d) the direct costs of providing access to the service;

(e)  the value to the provider of extensions to the facility paid for by someone else;

(f)  the requirements necessary for the safe and reliable operation of the facility; and

(g) the economically efficient operation of the facility.

233. The references here to the legitimate’ business interests of the provider and to the 'direct’ costs
of providing access are intended to preclude arguments that the provider should be reimbursed by
the third party seeking access for consequential costs which the provider may incur as a result of

increased competition in an upstream or downstream market.

234. The section also provides that the Commission, in making a determination, may take into
account any other matters that it thinks are relevant in addition to those it must take into account.

New Section 44Y (Commission may terminate arbitration in certain cases)

235. The Commission may terminate an arbitration of an access dispute at any time if it thinks the
dispute is lacking in substance, misconceived or vexatious or that access to the service should
continue to be governed by an existing contract or determination between the provider and the third

party.

236. In addition, and importantly, the Commission may terminate the arbitration if it feels the party
who notified the dispute has not engaged in negotiations in good faith.

Subdivision D - Procedure in arbitrations
237. This subdivision deals with the procedure for Commission arbitrations.
New Section 44Z (Constitution of Commission for conduct of arbitration)

238. An arbitration is to be heard before at least two Commission members (unless one of the
events in subsection 44ZB(1) occurs).

New Section 44ZA (Member of the Commission presiding at an arbitration)
239. Where the Commission hearing the arbitration includes the Chairperson, the Chairperson

presides at the arbitration. In other cases, the Chairperson must nominate a member of the
Commission to preside at the arbitration.

New Section 44ZB (Reconstitution of Commission)

240. Where a Commission member hearing an arbitration ceases to be a member or is unavailable
for the arbitration, the Chairperson can direct that the arbitration continue in the absence of that
member, or that another member join the hearing.

New Section 44ZC (Determination of questions)

241. Questions before the Commission are to be decided by a majority of the members. Where they
are evenly divided, the decision is to be in accordance with the opinion of the presiding member.

New Section 44ZD (Hearing to be in private)

242, Arbitration hearings will be in private unless the parties otherwise agree. Where the hearing is
in private, the Commission may determine the persons who may be present.

New Section 44ZE (Right to representation)
243. Parties to an arbitration may be represented.
New Section 44ZF (Procedure of Commission)

244. The arbitration will be conducted in accordance with the procedure determined by the
Commission.

New Section 442G (Particular powers of Commission)

245. This section confers powers on the Commission for the purposes of an arbitration. A person
who contravenes a confidentiality order commits an offence. Likewise, a person who does any act
or thing which would constitute a contempt of court (if the Commission were a court of record) also
commits an offence.

New Section 44ZH (Power to take evidence on oath or affirmation)
246. The Commission can summons a witness and can take evidence on oath or affirmation.
New Section 44Z1 (Failing to attend as a witness)

247, A summonsed witness must attend as required by the summons untl excused or released by a
Commission member unless the witness has a reasonable excuse for not doing so.

New Section 4471 (Failing to answer questions etc.)

248. A witness must not, without a reasonable excuse, refuse or fail to be sworn, answer
Commission questions or produce documents required by a summons. An individual can refuse to
answer a question or produce a document on the ground that the answer or production of the
document may tend to incriminate him or her, or expose him or her to a pecuniary penalty. In light
of the recent High Court decision in Environment Protection Authority v. Caltex Refining Co Pty
Limited (1993) 178 CLR 477 and the Full Federal Court decision in Trade Practices Commission v.
Abbco Ice Works Pty Limited (1994) ATPR 441-342, subsection (2) is limited to individuals.
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New Section 44ZK (Intimidation etc.)

249. Itis an offence to intimidate witnesses (or proposed witnesses) and persons who produce (or

who propose to produce) documents to the Commission for the purposes of an arbitration.
New Section 44ZL (Party may request Commission to treat material as confidential)

250. Where a party to an arbitration believes that a document contains confidential commercial
information, the party can request the Commission to withhold the material from other parties. After
considering the request and the views of other parties, the Commission can withhold so much of the:
document as contains the confidential commercial information as it thinks is appropriate.

New Section 44ZM (Sections 18 and 19 do not apply to the Commission in an arbitration)

251. This section excludes the operation of sections 18 and 19 of the Principal Act, which are
general procedural provisions, in respect of arbitration hearings as these matters are dealt with more
specifically for the purposes of arbitration by Subdivision D.

New Section 44ZN (Parties to pay costs of an arbitration)

252. This permits regulations to be made providing for the payment of costs of an arbitration
proceeding.

Subdivision E - Effect of determinations
New Section 4470 (Operation of determinations)

253. The determination of an access dispute by the Commission has effect 21 days after the
determination is made unless one of the parties to the arbitration applies to the Tribunal under
section 44ZP for a review.

Subdivision F - Review of determinations
New Section 44ZP (Review by Tribunal)

254. A party to a determination of an access dispute may apply in writing to the Tribunal for a
review of the determination. This application must be made within 21 days after the Commission
makes the determination. A review by the Tribunal is a re-arbitration of the access dispute with the
decision of the Tribunal taking effect from when it is made.

255. If requested, the Commission must assist the Tribunal with the review.
New Section 4420 (Provisions that do not apply in relation to a Tribunal review)
256. The current provisions in the Principal Act dealing with Tribunal proceedings will not apply to

the review of Commission determinations. The regulations will make provision in relation to those
reviews (see section 447Z7P).

i
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New Section 44ZR (Appeals 1o Federal Court from determinations of the Tribunal)

257, A party to an arbitration of an access dispute may appeal to the Federal Court, on a question of
jaw, from the decision of the Tribunal under section 44ZP. The appeal must be instituted within
28 days of the Tribunal's decision.

New Section 44ZS (Operation and implementation of a determination that is subject to appeal)

258. If there is an appeal to the Federal Court from a decision of the Tribunal, the Tribunal's
decision still operates unless the Federal Court orders otherwise.

New Section 44ZT (Transmission of documents)

259. If an appeal is instituted in the Federal Court, the Tribunal must provide to the Court all
relevant documents with these being returned to the Tribunal upon completion of the Court's
proceedings.

Subdivision G - Variation of determinations
New Section 44ZU (Variation of determinations)

260. The Commission may vary a determination on the application of any party to the determination
but only if all other parties to the determination agree.

261. The restrictions on access determinations in section 44W and the matters the Commission must
take into account under section 44X in making a determination also apply to a variation of a

. determination.

262. If the parties to a determination disagree on making a variation to the determination it can be
notified to the Commission under section 44S as an access dispute.

Division 4 - Registered contracts for access to declared services

| 263. Where the provider and a third party cannot agree on access to a declared service, they may

- agree to refer the dispute to private arbitration, rather than Commission arbitration. In accordance

* with the arbitration decision, the parties may enter into a contract for access. Alternatively, the
. provider and the third party may reach a private agreement on access, embodied in a contract, rather

than notify an access dispute to the Commission.

. 264. This Division provides for the registration of these access contracts between the provider and a
¢ third party. Once an access contract is registered, it is treated as a Commission determination for the
i purposes of the enforcement provisions of Part IITA of the Principal Act. Registration of an access

contract by the Commission does not give the contract any status that it would not otherwise have
had.

New Section 44ZV (Constitutional limits on operation of this Division)

265. This Division applies to contracts dealing with access to a declared service which are made
dfter the service was declared where the parties are the provider and a third party. At least the
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provider or the third party must be a corporation, or access must be (or would be) in the course of, |
or for the purposes of, constitutional trade or commerce. :

New Section 44ZW (Registration of contract)

266. All the parties to a contract need to apply to the Commission for registration of the contract, *
In deciding whether to register the contract the Commission must take into account the public
interest and the interests of other users of the service.

267. Registration is within the discretion of the Commission.

268. If the Commission decides to register a contract, the following details need to be entered ong
public register:

(a) the names of the parties to the contract;

(b) the service to which the contract relates; and

(c) the date on which the contract was made.

269. If the Commission decides not to register the contract, it must publish that decision and give iis :

reasons to the parties. i

New Section 44ZX (Review of decision not to register contract)

270. Where the Commission decides not to register a contract, a party can, in writing, apply to the
Tribunal for a review within 21 days of publication of the decision. A review by the Tribunal is a
reconsideration of the matter.

271. If requested, the Commission must assist the Tribunal with the review.
New Section 442Y (Effect of registration of contract)

272. Once registered, the parties can enforce the contract under Division 7 as if it were a
Commission determination. By registering the contract, the parties substitute the enforcement
provisions of Division 7 for contract law enforcement remedies.

Division 5 - Hindering access to declared services (

273. This Division deals with providers and users hindering third party access to a declared service.
New Section 44ZZ (Prohibition on hindering access to declared services)

274. A provider or user (or a related body corporate) must not engage in conduct for the purpose of
preventing or hindering a third party’'s access to a service under a determination.

Division 6 - Access undertakings for non-declared services

275. This Division sets out a process whereby a provider can give the Commission an access
undertaking setting out the terms and conditions on which it will offer access to any third party. If
the Commission accepts the undertaking, access will be regulated by the terms of the undertaking.

=
)
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Third parties can then enter into access arrangements with the provider in accordance with the terms
of the undertaking.

776, While an undertaking is in force, the Council cannot recommend that the service be declared
Zsubsection 44G(1)) and the Minister cannot declare the service (subsection 44H(3)).

New Section 44ZZA ( Access undertakings by providers)

77, A provider (or expected provider) of a service can give a written undertaking to the
Commission setting out details of the proposed terms and conditions for access to the service and
specifying the expiry date of the undertaking.

278. The Commission may accept the undertaking if it thinks it appropriate having regard to:

(a) the legitimate business interests of the provider;

(b) the public interest;

() the interests of all persons who might want access to the service;
(@) whether access is already the subject of an access regime; and

() any other matters that the Commission thinks are relevant.

279. Before accepting the undertaking, the Commission must publish the undertaking and invite
peaple to make submissions within a specified time. The Commission must consider all submissions

_ which it receives within that time.

' 280. There is no obligation on the Commission to accept the undertaking. If the Commission does

so0. the undertaking comes into operation at the time the Commission accepts it. The provider may,

© with the Commission's consent, withdraw or vary the undertaking at any time.

281. The undertaking may set out a dispute resolution process. Where the undertaking confers a
dispute.resolution role on the Commission, subsection (6) enables the Commission to perform that

1 ole.

w Section 44ZZB (Undertakings cannot be accepted in certain cases)

. The Commission cannot accept an undertaking in respect of a declared service.

\ New Section 44Z7C (Register of access undertakings)

. The Commission is required to maintain a public register of all access undertakings, and
variations to them.

: Division 7 - Enforcement and remedies

284, This Division deals with enforcement and remedies.
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New Section 44ZZD (Enforcement of determinations)

285. This section provides for the enforcement of determinations by parties. Enforcement is by Way
of application to the Federal Court.

286. If the Court is satisfied that a party's conduct or proposed conduct contravenes the .
determination the Court may make any order it thinks appropriate including, an order granting an
injunction restraining the party from contravening the determination or requiring the party to do
something, and an order directing the party to compensate the applicant for loss or damage suffereq”
as a result of the contravention. Further, subsection (2) provides that the Court may make any othey
order that it thinks appropriate against a person who was involved in the contravention. ‘

New Section 442ZZE (Enforcement of prohibition on hindering access)

1

287. This section permits any person to take action against a person whose conduct or proposed E
conduct would contravene the hindering prohibition in section 4477 (referred to as the ‘obstructor), "
288. If the Federal Court is satisfied that the obstructor's conduct or proposed conduct would !
contravene section 44ZZ, the court may make any order it thinks appropriate including, an order -
granting an injunction restraining the obstructor from engaging in the conduct or requiring the

obstructor to do something, and an order directing the obstructor to compensate the applicant for

loss or damage suffered as a result of the contravention. And, subsection (2) provides that the Court

may make any other order that it thinks appropriate against a person who was involved in the
contravention.

289. Subsection (3) provides that the Court may decline to make an order if it is of the opinion that

the matter would be best dealt with as an access dispute under Division 3 or by declaration of the
service under Division 2.

New Section 44ZZF (Consent injunctions)

290. This section confers power on the Federal Court to accept a consent injunction under
section 44ZZD or 44ZZE whether or not the court is satisfied of the contravention.

New Section 44Z2ZG (Interim injunctions)

291. Subsection (1) confers power on the Court to grant an interim injunction in an application
under section 44ZZD or 44ZZE.

292. Subsection (2) provides that when the Commission seeks an interim injunction in an application |

for an injunction under section 44ZZE, the Court must not require the Commission or any other
person, as a condition of granting the interim injunction, to give an undertaking as to damages.

New Section 44ZZH (Factors relevant to granting a restraining injunction)

293. The Court may grant an injunction under section 44ZZD or 44ZZE restraining a person from
engaging in conduct whether or not it appears likely that the person will engage in conduct of that
kind in the future, or that there is imminent danger of substantial damage from the conduct.
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New Section 44771 (Factors relevant to granting a mandatory injunction)

204, The Court may grant an injunction under section 44ZZD or MZZE requixing a person todoa
‘h‘n'n whether or not it appears likely that the person will refuse or fail to do fhe thing in the fpture,
t;[;ﬁt there is imminent danger of substantial damage from the refusal or failure to do the thing.

0

New Section 4477 (Enforcement of access undertakings)

295. This section provides a role for Commission to enforce breaches of access undertakings by
gpplication to the Federal Court.

296. If the Federal Court is satisfied that the provider has breached a term of the undenakifxg, it may
mg}ée any order it thinks appropriate including, an order directing the provider to con}ply with the
underta}{ing and an order directing the provider to compensate a person who has suffered loss or

damage as a result of the breach.

297. Subsection (3) specifies the Constitutional basis for er}forcement of ac.cessiundermkm%s. T?}fa{
Court cannot make an order under this section unless samsfle.d that the prov1d§r is a corpora o?c; e
the breach relates to access by a third party thatis a gorporatmn or the breach involves access

service in the course of, or for the purposes of, constitutional trade or commerce.

New Section 44ZZK (Discharge or variation of injunction or other order)

298, This section confers power on the Federal Court to discharge or vary an injunction or order
gramed under this Division.

Division 8 - Miscellaneous
299. This Division covers various miscellaneous issues.

New Section 44ZZL (Register of determinations)

300. This section requires the Commission to keep & public register of access c.letermmanons, setting
out the names of the parties, the service and the date on which each determination was made.

New Section 44ZZM (Commission may perform functions under other access regimes)

301. Section 44ZZM permits a State or Territory law establishing an access regime to .confer on the
Commission functions related to that access regime providing they are in accordance with an

agreement between the Commonwealth and the State or Territory concerned.

302. The Commonwealth can, of course, also confer on the Commission (by legisiation) functions
related to a specific access regime (such as in the Moomba-Sydney Pipeline System Sale Act I 994).
No specific provision is required in the Principal Act for this purpose.

New Section 44ZZN (Compensation for acquisition of property)

303. This section protects a determination from being made invalid on the ground that it results in
an acquisition of property without just terms compensation.
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304. If a determination results in an acquisition of property and the person deprived of the properkty\{'
has not been sufficiently compensated, then the Commonwealth must pay the person a reasonable
amount of compensation. :

305. Subsection (2) provides that in determining the compensation, the Court must take account 6{

amounts recovered by the person in other proceedings or awarded under a determination.
|

306. Where the compensation relates to the deprivation of a pre-notification right, the determinatioy
may enable the Commonwealth to seek reimbursement from the third party to the determination in
accordance with the terms of paragraph 44W(4)(b). o

New Section 44270 (Conduct of directors, servants or agents)

307. This section permits conduct and state of mind of directors, servants and agents to be imputed }
to bodies corporate and individuals. g

New Section 44ZZP (Regulations about review by Tribunal)

308. This section permits the making of regulations in relation to the functions of the Tribunal
covering its constitution, arrangement of business, the disclosure of members' interests, the
determination of questions, and procedure and evidence.

New Section 44ZZQ (Regulations about fees for inspection etc. of registers)

309. This section permits the making of regulations about the inspection of registers maintained
under new Part IIIA, including the charging of fees.

Clause 60 - Opportunity for conference to be afforded before certain powers exercised
310. This clause up-dates the reference to the Chairman by substituting ‘Chairperson’.

Clauses 61, 62 and 63 - Civil action for recovery of pecuniary penalties, Injunctions and
Divestiture

311. To reflect the co-operative nature of the scheme, the Commonwealth Minister's special powers i
in respect of Part IV actions will be removed. This will place the Commonwealth Minister on the
same footing as State and Territory Ministers. Clause 61 removes the Minister's special powers to
institute proceedings for the recovery of pecuniary penalties; only the Commission will be able to
institute those proceedings.

312. Clause 62 similarly removes the Minister's special powers to seek injunctions. Only the
Commission will be able to institute injunction proceedings relating to mergers or other acquisitions
that may contravene section 50, but any person may seek an injunction in relation to other provisions
of the Principal Act (except section 50A).

313. For the same reason as applies in relation to the amendments in clause 61, the special power of
the Commonwealth Minister to seek divestiture (in respect of section 50 contraventions) is being
removed.
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Clavse 64 - Commission to afford opportunity for conference before determining application
for authorisation

314, This clause up-dates the reference to the Chairman by substituting ‘Chairperson’.

315. It also omits paragraph 90A(7)(d) which entities the Commonwealth Minister or a o
fepresentative of that Minister to participate in a pre-decision conference refating t0 an authorisation
gpplication, placing the Commonwealth Minister on the same footing as State and Territory

Ministers.
Clause 65 - Notification of exclusive dealing

316. Notification under section 93 of exclusive dealing confers immunity from sectipn 47. This
clause simplifies current subsection 93(2). It prevents a corporation from giving notification under

section 93 where:

the matter has already been dealt with by way of an authorisation determination of the
Commission or of the Trade Practices Commission; and

()

the Tribunal or the Trade Practices Tribunal has reviewed that decerminatiop, or the time for
making an application for review has expired without the making of an application.

(b

Clause 66 - Commission to afford opportunity for conference before giving notice in relation
to exclusive dealing

317. This clause up-dates the reference to the Chairman by substituting 'Chairperson’.

318, It also omits paragraph 93A(6)(d) which entitles the Commonwealth Minister ora
representative of that Minister to participate in pre-decision conference relating to a notification
decision of the Commission under subsection 93(3) or new subsection 93(3A), placing the
Commonwealth Minister on the same footing as State and Territory Ministers.

Clause 67 - Evidentiary provisions

319, This clause removes the reference to the Commonwealth Minister in subsection 100(3), placing
fhe Commonwealth Minister on the same footing as State and Territory Ministers.

Clause 68 - Functions and powers of Tribunal

320. This is a consequential amendment flowing from clause 54 which removes the Commonwealth
Minister's power to give directions in relation to an authorisation or notification decision.

- Clause 69 - Repeal of Part XI

" 321, Part XI was inserted in 1974 to deal with transitional matters. It is now spent. The regulations

will deal with any residue issues.
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Clause 76 - Power to obtain information, documents and evidence

322. The Commission will exercise functions under both the Principal Act and the Prices -
Surveillance Act and accordin gly, will have compulsory information gathering powers under both =
Acts. (See sections 155 and 155A of the Principal Act and sections 32, 34 and 36 of the Prices
Surveillance Act.) Under the Prices Surveillance Act a person may refuse to provide information i+
the person has a reasonable excuse' (see sections 32 and 36 of that Act) whereas, the information
gathering

323. New subsections 32(2A) and 36(2) and (3) of the Prices Surveillance Act provide that, for an

individual, 'reasonable excuse’ includes non-compliance on the grounds of self-incrimination or
exposure to a penalty.

324. New subsection I55(2A) of the Principal Act will make it clear that the Commission cannot
use the section 155 powers merely because a person refuses to provide the information as required

by a notice or summons under the Prices Surveillance Act on the grounds of self-incrimination or
€xposure to a penalty.

325. New subsection 155(7A) of the Principal Act will provide that the Commission cannot compel
a person to give the Commission evidence or information, or produce or permit inspection of a
document, which would disclose the deliberations of the Cabinet of a State or Territory. This
protection also applies in respect of documents that were prepared for the purposes of a meeting of
the Cabinet of a State or Territory.

rely on the doctrine of public interest immunity if it wishes to prevent the Commission from requiring
the giving of evidence or information, or the production or inspection of documents, which would
disclose the deliberations of the Commonwealth Cabinet.

327. This clause also up-dates references to the Chairman by substituting ‘Chairperson'.

Clause 71 - Insertion of new section (Protection of Part IV information)

328. This new section provides that if, under section 155, the Commission obtains information
relating to a Part IV matter, that information can only be disclosed by a Commission official
performing duties or functions as a Commission official or when a Commission official, or the
Commission, is required by law to disclose the information. Commission officials cannot, however,
disclose protected Part IV information when performing a Commission function described in

section 28 of the Principal Act. (Section 28 of the Principal Act confers information and research
functions on the Commission.)

329. The provision should provide informants with confidence that the Commission will protect
information which is disclosed to it in compliance with a notice issued under section 155.

Clause 72 - Power to obtain information and documents in New Zealand relating to
trans-Tasman markets

330. This clause up-dates the reference to Chairman by substituting ‘Chairperson’.

powers conferred by section 155 of the Principal Act do not provide such an exception. .
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331, It also replaces the reference to the Trade Practices Commission with the Australian
C()n:]pe[ition and Consumer Commission.

Clause 73 - Australian Competition and Consumer Commission may receive information and
documents on behalf of New Zealand Commerce Commission

332. This clause replaces references to the Trade Practices Commission with the Australian
Competition and Consumer Commission.

Clause 74 - Refusal to be sworn or answer questions

333. This clause amends subsection 161(2) to ensure that the protectiop of subsectio.n (2)is
Con.;iatent with the recent cases (cited under the clause note to new section 447J ) w_hxch hold that
the édvﬂeges against self-incrimination and exposure to a pecuniary penalty are limited to

individuals.

Clause 75 - Jurisdiction of Court to make declarations and orders

334. This clause removes the special rights of the Commonwealth Minister to institute g grocefedmg
under section 163A in relation to Part IV. This do.es not prevent the Commonwealth Minister from
instituting proceedings under subsection 163A(1) in relation to Part I'V; however, the
Commonwealth Minister will be treated in the same way as other persons are treated.

335. Subsection 163A(2) confers on the Commonwealth Minister a special right to institute a

1 ; i . ion 4 ial ri i ention. This clause removes those
326. The protection of new subsection 155(7A) does not extend to the Commonwealth which must - ! proceeding seeldng a declaration and a special right of interv

rights in so far as the proceeding relates to Part IV. This means, for ggmple, that wk}ere a
proceeding relates to both Part IV and Part V, the Commonwealth Minister can only intervene in

. respect of the Part V issues.

Clause 76 - Judicial notice

336. This clause up-dates the reference to the Chairman by substituting '‘Chairperson’.
| Clause 77 - Amendments of other Acts

'7 337. The Acts set out in Schedule 3 are amended to reflect the institutional changes.

i 338. Further, Schedule 3 also sets out the amendments to the Prices Surveillance Act which
| : i

implement the national competition policy reforms. These amendments are explained below under
- the heading 'Schedule 3'.

i 339. And, the Australian Postal Corporation Act and the Telecommunications Act are amgnded to
‘ exempt certain services from the national access regime. These amendments are also explained
- below under the heading 'Schedule 3.
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Division 2 - Transitional rules
Clause 78 - Government rail transport of coal not covered by access system for first 5 years
340. This clause delays application of the access regime to coal-carrying rail services operated by a

State or Territory, or an authority of a State or Territory, for 5 years from the commencement of the
access regime.

PART 4 - AMENDMENTS COMMENCING AT THE THIRD COMMENCEMENT TIME .
Clause 79 - Amendment of the Prices Surveillance Act: insertion of feminine pronouns

341. This clause up-dates the Prices Surveillance Act by inserting gender-neutral language.

PART 5 - AMENDMENTS COMMENCING AT THE FOURTH COMMENCEMENT
TIME

Division I - Amendments
Clause 80 - Application of Act to Commonwealth and Commonwealth authorities
342. Currently, the Principal Act does not explicitly state that the Crown in ri ght of the

Commonwealth is not liable for a pecuniary penalty. This was not thought necessary because
recovery of a pecuniary penalty is on behalf of the Commonwealth.

343. However, new section 2B provides that the Crown in right of the States will not be liable fora :

pecuniary penalty or to be prosecuted for an offence. Accordingly, for consistency,
subsection 2A(3) will be amended to include the same provision for the Crown in right of the
Commonwealth. This protection does not apply to authorities of the Commonwealth.

Clause 81 - Insertion of new sections (Application of the Principal Act to States and
Territories and local government bodies)

344. The Principal Act does not currently bind the Crown in right of the States or Territories, or
bodies which enjoy the same immunities as the Crown in right of the States or Territories. This
provision removes that 'shield of the Crown' immunity. It inserts new subsection 2B(1), which
applies Part IV and related provisions of the Principal Act to the Crown in right of the States, the

Northern Territory and the Australian Capital Territory. so far as it carries on a business, directly or
by an authority of the State or Territory.

345. New subsection 2B(2) provides that the Crown in right of the States and Territories will notbe
liable to a pecuniary penalty or to be prosecuted for an offence. There is. however, a range of ‘
alternative remedies which may be pursued against the Crown, including injunctions and damages.
This protection does not apply to State or Territory authorities.
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346, New section 2B does not commence until 12 months after the Bill receives the Royal Assent.
This will enable State and Territory Crown businesses and authorities to undertake education and
compliance programs, to modify any behaviour that might involve a contraveqtion of Part IV an{i,
where appropriate, to apply to the Commission for authorisation before the shield of the Crown is
jifted. Clause 88 specifies a further transitional period of 12 months before pecuniary penaities for
contravention of Part IV can be applied to State and Territory authorities that enjoy shield of the

Crown immunity. .

347. The Crown is only bound in so far as it carries on a business. This limitation applies where the
Crown is carrying on business directly or through an authority. In determining whether the Crown
{or such an authority) is carrying on a business reference should be made to the definition of business
in subsection 4(1) and to new section 2C.

348. New section 2C makes it clear that certain activities of the Crown, or an authority of the
Crown, are not business activities, namely:

(a) the imposition or collection of taxes, or levies or licence fees;
(b) licensing decisions;

(c) transactions internal to the Crown in the same right (ie government departments and
instrumentalities which do not have a legal identity separate from the Crown);

(d) transactions internal to an authority of the Crown that has a legal identity separate from the
Crown;

(e) transactions between non-commercial authorities (which have separate legal identities) of the
Crown in the same right;

() transactions between non-commercial authorities (which have separate legal identities) of the
Crown in the same right and the Crown in that right; and

(g) acquisition of primary products by a government body under legislation, when the government
body has no discretion as to whether to acquire the products.

349. A non-commercial authority is an authority which is constituted as a corporation sole
(ie constituted by only one person) and which is neither a trading corporation nor a financial
corporation.

350. Anexample of a transaction internal to the Crown in the same right is a ‘transaction’ between
the Commonwealth Department of Defence and the Commonwealth Department of Administrative

' Services, both of which are part of the same legal entity (the Crown in right of the Commonwealth).

This transaction is not to be regarded as a business activity.

351. This clause also inserts new section 2D into the Principal Act. New section 2D exempts local
government licensing decisions and transactions internal to local government from Part IV of the
Principal Act.




48

Clause 82 - Interpretation

352. This clause inserts the concept of ‘fully-participating jurisdiction' into the Principal Act. A

fully-participating jurisdiction is defined in this clause to mean a State or Territory thatis a ;-
participating jurisdiction as defined in section 150A and is not named in a notice by the Ministerin -
operation under section 150K. i

Clauses 83, 84 and 85 - Constitution of Commission, Associate members, and Deputy
Chairperson

353. These clauses require the support of a majority of fully-participating jurisdictions for
appointments to the Commission. They commence twelve months after the Bill receives the Royal
Assent and replace the transitional provisions inserted by clauses 40, 42 and 43.

Clause 86 - Exceptions

354. This clause amends new section 51 to replace the reference in new paragraph 51(1C)(e) to a
State or Territory that is a Party to the Conduct Code Agreement with a reference to a State or
Territory that is a fully-participating jurisdiction.

355. This means that, from twelve months after the Bill receives the Royal Assent, laws of the
States, the Australian Capital Territory and the Northern Territory will not be effective in granting
immunity from the Principal Act to particular conduct ualess at the time of the alleged contravention,
the jurisdiction was a fully-participating jurisdiction and a Party to the inter-governmental
Competition Principles Agreement.

356. There is one exception to this limitation, providing for a transitional period following a
jurisdiction ceasing to be a fully-participating jurisdiction or a Party to the Competition Principles
Agreement. The making of a contract, and an action under a contract, which was protected under
law in force immediately before the jurisdiction ceased to be a fully-participating jurisdiction or a
Party to that Agreement, will continue to be protected for twelve months from when the jurisdiction
ceased to be a fully-participating jurisdiction or a Party to that Agreement.

Clause 87 - Insertion of new section (Concurrent operation of State and Territory laws)

357. Inextending the application of Part I'V to the Crown in right of each of the States, of the
Northern Territory and of the Australian Capital Territory, some jurisdictions are concerned that, in
terms of section 109 of the Commonwealth Constitution, Part IV may be regarded as covering the
field of anti-competitive behaviour. If this view were correct then State laws that require or permit
anti-competitive behaviour which is not prohibited by the explicit terms of Part IV provisions would
be invalid.

358. New section 51AAA makes it clear that Part IV is not intended to make State or Territory
laws inoperative where those laws are not directly inconsistent with Part I'V.

359. Where any jurisdiction wishes to require or permit conduct which is explicitly prohibited by a
provision of Part IV, it will need to make a law that complies with new subsection 51(1C) and that
specifically authorises the conduct in terms of new subsection 51(1) of the Principal Act.

S
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Principal Act.

U : t subsection 75(1) of the
This provision is in slightly different terms to current § subsection which

i ing, itis i the same operation as that
fference of wording, 1t 1S intended to have : w
ﬂ'lfei:eirl::deby the High Court in R .v. Credit Tribunal; ex parte General Motors A C;:([:g{:tmncp
e conasrlinn (1975 -1977) 137 CLR 545. In that case, Mason 1 (as he then was) state
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subsection 75(1) indicates:

360.
Despltﬁ

tion that the Trade Practices Act is notan exhausuw_a

ich it deals and that it is not intended to operate t0 §ne
As such it does not avoid any instance qf.dxrict

suggestion of inconsistency otherwise arising.

"g very clear expression of inten
enactment on the topics with wh ‘
exclusion of State laws on those tOpICS.
inconsistency ... but ... it eliminates any

Other instances in which similar words have been used to ensu.re t}}at Statc lggislatt‘ton ;% gng
361ﬁ'd to the extent of direct inconsistency with Commonwealth 1eg1sla;ooln 1¥c;ude section
e i Act 1903, section of the
os Act 1914, section 116ZC of the Defence , : e
Ilsediyr;fzfjnunimtions Act 1992 and section 350 of the Superannuation Industry (Supervision)
a C ¥ 1C.
1993.
Divisiont 2 - Transitional rules

Clause 88 - Temporary exemption from pecuniary penalties

¢ch are currently outside the coverage
11 only become Iable for pecumiary
the Royal Assent.

iti d Territory authorities whi
362. By way of transition, State ar} _ | :
of the P?incipzﬁ Act by reason of shield of the Crown 1mmum§y will ¢ ’
penalties for conduct which takes place two years after the Bill receive

(Clause 89 - Existing coniracts not affected by amendments

acts entered into by the Crown in right of the States

3 i i in respect of contr ght of the St
T Shae o g es with shield of the Crown protection) it similar

and Territories (or by State or Territory authoriti
erms as clause 34, which is explained above.

Clause 90 - Advance authorisations

Territory Crown businesses and authorities to apply to the

i 5 its State and es |
. T it duct and to notify conduct to the Commission before the

Commission for authorisation of con !
provisions of Part IV apply to that conduct.

NT TIME
PART 6 - AMENDMENTS COMMENCING AT THE FIFTH COMMENCEMENT

Clause 91 - Amendment of the Trade Practices Act: insertion of feminine pronouns

165. This clause up-dates the Principal Act by inserting gender-neutral language.
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PART 7 - MISCELLANEQUS
Clause 92 - Regulations

366. This permits the Governor-General to make regulations. In particular, the transitional and
savings matters will be dealt with by way of regulations. '

SCHEDULE 1

367. This Schedule sets out the Schedule version of Part TV which will appear as a Schedule to th
Principal Act. The Schedule version of Part TV is designed to facilitate application of the Part IV
rules by participating jurisdictions.

368. Essentially the Schedule version is a repeat of the text of Part IV of the Principal Act with
references to ‘corporation’ generally replaced with ‘person’ by using the terms ‘person’, 'first person”
or ‘second person' as appropriate. Additionally, the text in the Schedule version differs from Part Iy
in the following areas:
(a)  In subsection 45(1), the reference to 'the Trade Practices Amendment Act 1 977 is replaced
with 'this section’. The application legislation should stipulate the date of commencement of
section 45 (and section 45B) of the Schedule version of Part I'V. ~

(b)
needs to be a corporation.
(c)  The words 'corporation or other' have been omitted from section 48.
Section 48 operates by reference to section 96. However, section 96 is not included in the
Schedule version of Part IV and accordingly, for the purposes of the Competition Code, .
section 96 is modified to fit in with the Schedule version (see new subsection 150F(2)). In the’:
Competition Code the references to ‘corporation’ in subsections 96(1) and (2) will read
‘person’. This means there will be a choice as to whether to apply subsection 96(1) or (2).

(d)  Subsections 50(1) and (2) have been compacted into a single subsection.

(e)  Paragraph 51(1)(a) provides that exceptions under section 51 of the Principal Act have the
same effect under the Competition Code.

(i) Exceptions under the Principal Act will authorise conduct that might involve a
contravention of the Principal Act. However, because the Competition Code covers
persons who are outside the coverage of the Principal Act, the exemption may not
protect all persons engaging in that conduct from contravening the Competition Code.

Subsection 45D(1) has been compacted because neither the third person nor the fourth personjﬁ?‘ men : :
" Prices Surveillance Act, and the Telecommunications Act which are explained below.

(i)  For example, the exception may be limited to persons who are covered by the
Principal Act and accordingly, persons outside that coverage may contravene the

Competition Code when engaging in the conduct referred to in the exception.
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Git) If a State or Territory wants to extend the protection to those other persons, it can do so
under paragraphs 51(1)(b) to (e) (whichever is appropriate) by way of a specific
authorisation which complies with the requirements of subsection 51(1C).

i) Subsection 51(1C) does not contain new paragraphs 51(1C)(e) and (f) which will appear in
Part IV of the Principal Act.

SCHEDULE 2

369. This Schedule makes an amendment to the Australian Postal Corporation.Ac.t to make it clear
that certain conduct is authorised for the purposes of subsection 51(1) of the Principal Act.

370. This Schedule also amends the Jurisdiction of Courts (Cross-vesting) Act 1987 so that

 jurisdiction conferred on the Federal Court by State and Territory application laws will be treated in

the same manner as jurisdiction conferred on the Federal Court by the Principal Act.

SCHEDULE 3
371. Schedule 3 makes consequential amendments to other Commonwealth Acts.

372. Of particular importance are the amendments to the Australian Postal Corporation Act, the

Australian Postal Corporation Act

- 373. Schedule 3 inserts new section 32D into the Austraiian Postal Corporatiog Act which provides
- that the national access regime does not apply to the supply of a service (including a bulk

interconnection service and an incoming overseas mail service) by Australia Post.

Prices Surveillance Act

_ Definitions

374. The definitions of 'associate member' and 'inquiry' are amended by replacing 'Authority' with
‘Commission'.

375. The definition of 'Commonwealth authority’ is amended to reflect the repeal of Schedule 3
of the Australian Capital Territory (Self-Government) Act 1988 by the Arts, Environment and
Territories Legislation Amendment Act 1993.

376. The definition of 'person’ is amended to make it clear that 'person’ also includes State and
Territory authorities.

377. The definition of ‘member" is replaced by a new definition which up-dates the reference to the

- Chairman and to the Authority with 'Chairperson’ and ‘Commission' respectively.
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378. New definitions of 'service' and ‘supply' are inserted to accord with the definition of these
terms in the Principal Act.

379.. The definitions of 'appoint', "full-time member' and 'meeting' are omitted.

380. The definition of 'Autherity’ is replaced with a definition of ‘Commission’.

381. The definition of 'Chairman’ is replaced with a definition of ‘Chairperson’.

382. The definition of 'prescribed authority’ is omitied. This definition was relevant for the
purposes of subsection 4(2): the Prices Surveillance Act did not apply to the supply of goods or
services by a prescribed authority. Subsection 4(2) is amended by this Bill to extend the coverage
the Prices Surveillance Act to the supply of goods or services by the Crown in right of each of the
States, of the Northern Territory and of the Australian Capital Territory, and authorities of the
Crown in those capacities. New subsection 4(2) will preserve the protection which the Norfolk
Island currently enjoys by virtue of current subsection 4(2).

383. The definition of 'National Competition Council' is inserted.

384. The definition of 'member of the staff of the Commission’ replaces current subsection 3(4).

385. The definition of 'State or Territory authority’ is inserted to facilitate application of .
provisions of the Prices Surveillance Act to the supply of goods or services by the Crown in right of
each of the States, of the Northern Territory and of the Australian Capital Territory. .

Application to State and Territory authorities - Sections 4 and 5

pply of goods and services by the Crown m
and of the Australian Capital Territory is

386. Application of the Prices Surveillance Act to the su
right of each of the States, of the Northern Territory
achieved by amending subsections 4(2) and 5(1).

387. New subsection 5(1) provides that the Prices Surveillance Act binds the Crown in right of the.
Commonwealth (as is currently the case), of each of the States, of the Northern Territory and of the
Australian Capital Territory. This removes the ‘shield of the Crown' immunity currently enjoyed by -
the Crown in right of the States, the Northern Territory and the Australian Capital Territory, and
agents and instrumentalities of the Crown in those capacities.

388. The amendments to subsection 5(2) provide that the Crown in those capacities will not be
liable to be prosecuted for an offence. This protection does not extend to Crown authorities that are
incorporated.

389. The amendments do not disturb the protection which the Norfolk Island currently enjoys.

390" The amendments set out in this Bill will enable the Commonwealth Minister to declare a State”
or Territory authority under section 21 of the Prices Surveillance Act and to direct the Commission ~
to monitor the prices, costs and profits of a State or Territory authority (new section 27A). The
inquiry provisions will not, however, apply to the supply of goods or services by a State or Territory
authority (subsection 17(1) as amended by this Bill and new subsections 18(1A) and 18(3A)).

)

L

1393,
| esponsible for the authority.
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art 1

91. Part Il is omitted. The matters which were dealt with under th‘iS Part are coyered by t}.xe
rincipal Act. Section 17 in Part IIl is amended to transfer the fur}cnons of the Pnc;:s Surveillance
uthority to the Australian Competition and Consumer Comm1ss1on.'New subsections 17(4) and (5)
arry over relevant provisions of the Principal Act to the Prices Surveillance Act.

rices Surveillance
A) Extension of coverage - Section 21

392. The Commonwealth Minister will only be able to declare a State or Territory authority under
section 21 where:

the appropriate Minister of the State or Territory concerned has agreed to the declaration; or

the Council has, on the request of an Australian government, recommended declaration of the

authority and the Commonwealth Minister has consulted the appropriate Minister of the State
or Territory concerned.
The reference to the State or Territory concerned refers to the State or Territory thatis

394, The Council may only recommend declaration where it is satisfied of the matters set out in new

subsection 21(1B). In particular, it must be satisfied that there is no effective superyision of the
prices charged by the authority for the supply of goods or services in respect of which the

| declaration is sought.

395. Where the State or Territory concerned is a Party to the Competition Principles Agreement,

. the Council must determine the issue of effective supervision by applying the r.elevant principles set
. outin that Agreement (new subsection 21(1D)). Those principles are set out in subclause 2(4) of

that Agreement as desirable characteristics for an independent source of price oversight.

396. Where the State or Territory concerned is not a Party to that Agreement, the Council can take

- into account any relevant factor in its assessment of effective supervision.

397. If the Council has previously been satisfied that there is effective supervisiqn, that dec.ision will
. stand for 5 years where the Council is satisfied that there has not been a substantial change in the

mechanism for supervision.

| B) Time limited declarations - Section 21

1 308, New subsection 21(1E) requires declarations to specify a time limit after which the declaration

will expire.
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(C) Price increases - Section 22

399. Schedule 3 amends section 22 to deal with situations of large price fluctuations. For the
purposes of notification, the previous highest price will now be the highest price at which the
declared person has previously supplied the notified goods or services in the preceding 12 months,

(D) Publication of reasons - Section 23

400. A new provision is being included to enable the Commission 10 give reasons for its decisions
on the price notifications. In order to protect confidential information, the Commission can exclude
from the public register information that the provider claims is confidential where the Commission ig
satisfied that the claim is justified and is not of the opinion that disclosure is necessary in the public
nterest.

Monitoring
(A) Formalising the power - Sections 17, 27A and 278

401. Subsection 17(1) is amended to make it clear that the functions of the Commission include the 1~
monitoring of prices, costs and profits in any industry or business as directed by the Commonwealth -
Minister. f

402. New section 27A confers power on the Commonwealth Minister to give the Commission a
monitoring direction. The direction can be in respect of the supply of goods or services by persons. . |
in a specified industry (new paragraph 27A(1)(a)) or by 2 specified person (new '
paragraph 27A(1)(b)). When monitoring pursuant to a direction under new section 27A, the
Commission can use its compulsory information gathering powers in section 32.

403. New section 27B requires the Commission to send a copy of its monitoring report to person
referred to in a direction under paragraph 27A(1)(b) and to make the report publicly available.

(B) Extension of coverage - Section 27A

404. The Commonwealth Minister will be able to direct monitoring of the prices, costs and profits { )

of a State or Territory authority with the agreement of the State or Territory concerned.
Inguiries: prohibition on price increases - Section 24

405. Like section 22, section 24 will be amended to deal with situations of large price fluctuations.
For the purposes of the prohibitions on price increases during an inquiry, the previous highest price

will now be the highest price at which the person has supplied the goods or services in the preceding

12 months.
Delegation of Commission powers and functions - Section 29

406. New section 29 is a simplification of the current provision in the Prices Surveillance Act.

|
|
1
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I ]nfg,mation Gathering Powers - Sections 32 and 36

407. A person can refuse to comply with a notice issued under section 32, to answer questions or
produce documents when appearing as a witness at an inquiry, if the person has a reasonable
excuse'.

408. New subsection 32(2A) provides that an individual can refuse to give information or produce a
document on the ground that the information or production of the document may tend to incriminate
nim or her, or €xpose him or her to a pecuniary penalty. In light of the recent High Court decision in
Environment Protection Authority v. Caltex Refining Co Pty Limited supra, and the Full Federal
Court decision in Trade Practices Commission v. Abbco Ice Works Pty Limited supra, this

. protection is limited to individuals.

409. N;\y subsections 36(2) and (3) will provide a similar protection, referring to persons, rather
than individuals, because section 36 does not apply to bodies corporate.

" Telecommunications Act

- 410. This Schedule inserts new section 235A into the Telecommunications Act which provides that
the national access regime does not apply in relation to the supply of a telecommunications service
by a carrier under a class licence.
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