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GENERAL OUTLINE

This Bill provides for the collection of certain

periodic child and/or spousal maintenance payable under
court orders and maintenance agreements.

Its provisions contain measures for :

the establishment of a Child Support Register to
be administered by the Child Support Registrar
(the Commissioner of Taxation);

the creation of a child support debt whereby
periodic child and/or spousal maintenance,
formerly payable by a payer to a payee under an
order or agreement, becomes a debt due by the
payer to the Commonwealth;

the termination of a liability of a payer to pay
future periodic maintenance to a payee named in a
court order or maintenance agreement and the
removal of any entitlement of the payee to enforce
that debt;

as far as practicable, the collection of periodic
child and/or spousal maintenance by means of
automatic withholding (deductions) from the salary
or wages of employees - these provisions are based
closely on the existing PAYE provisions of the
Income Tax Assessment Act 1936;

the collection of periodic child and/or spousal
maintenance by means of direct remittance on a
monthly basis by the payer where automatic
withholding does not or cannot apply;

payment of maintenance collected by the Child
Support Registrar to payees - this will be done by
the Secretary to the Department of Social Security;

recovery of maintenance that becomes unpaid only
during the time the liability is payable to the
Commonwealth;

penalties for employers and payers for various
offences such as the late payment of maintenance,
failing to provide information to the Registrar
etc.; and

objection and appeal rights for parties affected
by the liability to the Commonwealth.



FINANCI IMPACT

The effect on revenue of these measures when taken
together with the proposed changes to the Social Security
Act 1947 were estimated for 1987-88 Budget purposes to be
net gains of $7.6M in 1987-88, $120.0M and $192.8M in
1988-89 and 1989-90, respectively. These estimates may be
subject to revision, if there is a variation in the
proposed implementation timetable.

MAIN FEATURES

The Child Support Bill 1987 is part of a package
of three Bills which, when taken together, will reform
Australia’s current system of child maintenance. One of
those Bills, the Family Law Amendment Bill 1987, has been
introduced into the Parliament. Related amendments to the
Social Security Act 1947 are expected to be introduced in
the first sittings of the Parliament in 1988.

The overall objectives of the reform are to ensure
that :

. non-custodial parents share the cost of supporting
their children, according to their capacity to pay;

. adeguate support is available for children of
separated parents;

. Commonwealth expenditure is limited to what is
necessary to ensure that those needs are met;

. neither parent is discouraged from participating
in the work force; and

. the overall arrangements are simple, flexible and
respect personal privacy.

Ex-nuptial and step children are subject to the
different State maintenance laws - the Commonwealth’'s
powers under the Constitution are unclear in relation to
these children. However, the States of New South Wales,
Victoria, South Australia and Tasmania have referred their
powers on the matter to the Commonwealth. The Family Law
Amendment Bill 1987 (referred to earlier) will amend the
Family Law Act 1975 to implement these references of power
and also deals with the criteria for assessment of
maintenance in the Social Security system.

The main features of the Child Support Bill 1987
are as follows :

3.

Registration of maintenance liabilities
(Clauses 17 to 42)

To enable the Commonwealth to collect periodic
maintenance payable under the terms of a court order or
maintenance agreement, the Bill proposes the establishment
of a Child Support Register to be administered by the Child
Support Registrar (who will be the Commissioner of
Taxation).

The Registrar will be empowered to enter child and
spousal support obligations, created by court orders or
agreements, on to the Child Support Register. Entry of the
obligation will have four effects :

. it will create a liability to pay the amount to
the Registrar as a debt due to the Commonwealth;

. it will extinguish the liability of the payer to
pay directly to the payee or through a State or
Territory based collection system;

. it will create an entitlement of the payee to
receive the maintenance from the Registrar, which
will be done, in practice, by the Department of
Social Security; and

. the payee will relinquish any rights or
entitlements he or she had under the order or
agreement to receive periodic maintenance from the
payer.

This will be achieved by creating registrable
maintenance liabilities in relation to children (child
maintenance) and parties to a marriage (spousal
maintenance).

The provisions of the Bill are drafted in such a
way that all periodic maintenance orders and agreements,
including ones in respect of ex-nuptial children in the
States that have not referred their powers, may become
registrable maintenance liabilities provided those
non-referring States pass a law that corresponds closely to
this Bill.

Under the Regulations, it is possible to exclude
specified liabilities or liabilities of a specified class.
It is intended that this exclusion power will be used to
restrict the collection of child maintenance to the types
announced by the Minister for Social Security in his
statement of 24 March 1987.



4.

Broadly speaking, the Registrar will be authorised
to collect periodic amounts payable under all orders and
maintenance agreements that relate to children of parents
who separate after the commencement of this Bill, or -
where the parents have not co-habited - to children born
after that date. Where the payee is in receipt of an
income tested pension, allowance or benefit, the Registrar
will be able, upon application, to collect the maintenance

whether the child was born before or after the commencement
of this Act.

In his statement, the Minister for Social Security
also proposed that, where a child maintenance order or
agreement has been lodged for collection with a State or
Territory collection agency (including a court),
maintenance will be collected by the Registrar. This will
now extend to spousal maintenance orders or agreements
lodged for collection with such an agency. To enable all
these cases to be transferred to the Register, the Bill
provides for formal arrangements to be entered into between
the Governor-General and the Governor of a State or the
Administrator of the Northern Territory or Norfolk Island.
In respect of other Territories (ingluding the Australian

Capital Territory), the Registrar may make arrangements for
the transfer directly.

Other categories of orders and agreements may be
excluded by regulation. For example, it is expected that
certain classes of spousal maintenance will be excluded in
accordance with the announcement of the rules for the
extension of the scheme to spousal maintenance on
introduction of this Bill in the Parliament. Spousal
maintenance will also be collectable where there is a child
maintenance liability, or the person is over the age of 45

and in receipt of an income tested pension, allowance or
benefit.

The Bill also provides for the payee to "opt-out*
of the Child Support collection system provided he or she
is not in receipt of an income tested pension, benefit or
allowance. However, in such a case the payee may apply to
the Registrar for the liability to again become enforceable
under the Act should the payee so wish.

The Bill also places responsibilities on payers
and payees to notify the Registrar when a registrable
maintenance liability arises. The payee must also notify
the Registrar of any variations to orders or the happening
of certain events that could affect the registrable
maintenance liability. For example, the adoption or
marriage of the child would generally terminate the

5.

ili i i hese
liability. In order to encourage co?pllanca with t S
r;sponsigilities, penalties are provided for by the Bill.

Collection by deduction from salary or wages
(Clauses 43 to 65)

Automatic withholding is based broadly on the
legislative approach set out in the Income Tax ssessm?nt
Act 1936 for deductions of tax instalments from the salary
or wages of employees. The Bill provides for automatic
withholding from salary or wages to be the mechanism used
for collection of periodic maintenance wherever this is
practicable. An employer will be direc;ed by the Registrar
to deduct a fixed amount from each pay in respect of each
specified employee. The employer will then be req?ired to
remit the total of amounts deducted from employees’ pays to
the Registrar no later than the seventh day of each month
following the month in which deductions were made.

The Bill also provides for a payer to make
application to a court for an order that automatic 5
withholding apply on the grounds of persogal privacy. I
there are special circumstances in a particular case, a
court may, by order, direct that autonatic_withholdlng is
not to apply on the grounds of personal privacy, provided
it is satisfied that the payer would be likely to make
regular and timely payments to the Registrar.

Automatic withholding will also not apply in a
particular case where the Registrar is satisfied that it
would not be an efficient method of collecting i
maintenance. An example could be the case of an itinerant
worker.

Where automatic withholding is not ?eingiapplied
and the yer fails to make regulay anq timely maintenance
paynentsp:o the Registrar, automatic w1t§holding will
become manditory provided the Registrar is satisfied that
it is an efficient method of collecting maintenance in that
particular payer’s case.

A protected earnings component is built into the
automatic withholding provisions in order to leave the
payer and his immediate family (if any) with sufficient
earnings for their self support before the employer
commences to deduct the amount of the registrable
maintenance liability. The protected earnings component
does not absolve the payer from his or her liability §nd
the amount owing that cannot be discharged by automatic
withholding must be paid directly to the Registrar by the
payer on a monthly basis.
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The Bill imposes a number of obligations on
employers such as forwarding with their monthly remittance,
a remittance advice. The obligations are similar to those
placed on group employers by the Income Tax Assessment Act
1936, and as with those provisions, penalties are provided
for where an employer contravenes his or her
responsibilities under the Bill.

A specific penalty of a fine not exceeding $2000
is provided for by the Bill in the event that an employer
prejudices any employee who is liable to pay maintenance to
the Registrar - for example, by dismissing or threatening
to dismiss an employee. In such a case, the employee’s
right to compensation is also provided for.

Reflecting cne of the objects of the Bill -
privacy - employers also have an obligation not to disclose
to a second person, any information in relation to a third
person except in connection with the carrying on of the
employer’s affairs.

Collection of maintenance other than by deduction from

salary or wages
(Clauses 66 to 72)

Payers who are responsible to pay their
maintenance direct to the Registrar e.g., self-employed
persons, are required to remit the amount due in a calendar
month so it is received by the Registrar by the seventh day
of the following month. A penalty is provided to encourage
regular and timely remittances from payers.

Payments to payees
(Clauses 76 to 79)

) Provision is made in the Bill for payees to be
paid the maintenance collected on their behalf on or before
the first Wednesday following the end of each month.

Where the Registrar is satisfied that a
maintenance deduction has been made by an employer from a
payer's salary or wages and the employer has failed to
remit the deduction, an amount equal to the amount deducted
but not remitted is payable to the payee from consolidated
revenue.

Where an unexplained shortfall in a remittance is
received from an employer and the Registrar is unable to
determine the amounts attributable to each of the employees
who are payers, the Registrar will be required to apportion
the total amount received between each of the various
payees. However, the Bill provides for an amount to be

7.

appropriated from consolidated revenue in order to make up
the shortfall - provided the amount required does not
exceed an amount to be prescribed by Regulation. It is
expected, therefore, that in the majority of cases where
shortfalls occur, there will be no need for the Registrar
to apportion short remitted amounts among the various

payees.

Trust Account
(Clauses 73 to 75)

The Bill requires a Child Support Trust Account to
be established in order to ensure strict accounting
control. To this end, the Trust Account will be a trust
account for the purposes of section 62A of the Audit Act
1901. All payments received by the Registrar in the nature
of maintenance and amounts appropriated from consolidated
revenue will be paid into the Trust Account. Money
standing to the credit of the Trust Account may be applied
in making payments to payees and in repaying consolidated
revenue after the conclusion of recovery action.

Review of decisions
(Clauses 80 to 103)

Other than decisions on remission of
administrative penalties by the Registrar, any decision of
the Registrar will be subject to appeal or review through
the Family Court system. That system will ensure that
parties have complete rights to challenge in the courts any
findings of fact or any decision on the law by the
Registrar. It also ensures that decisions on the effect of
a court order will be decided in the court system which was
responsible for making the order and will be subject to the
protection for individuals privacy provided for by that
court system. Review of administrative penalties will be
the responsibility of the Administrative Appeals Tribunal.
The principal reason for adopting this approach is
essentially that maintenance is a family law matter and
should be reviewed in that jurisdiction.

Jurisdiction of courts
(Clauses 104 to 110)

The Bill also confers on those courts which
currently exercise jurisdiction under the Family Law Act



8.

jurisdiction in relation to applications that automatic
withholding not apply on the grounds of personal privacy
and in relation to appeals against certain decisions of the
Registrar, notably those relating to entries in the Child
Support Register. Those courts are the Family Court of
Australia, the Family Court of Western Australia, the
Supreme Court of the Northern Territory and the courts of
summary jurisdiction of the States and Territories.

A more detailed explanation of the provisions of the
Bill is contained in the following notes.

9.
CHILD SUPPORT BILL 1987
PART I - PRELIMINARY

Clause 1 : Short title

This clause provides for the Act to be cited as
the Child Support Act 1987.

Clause 2 : Commencement

But for this clause, the Act would by reason of
subsection 5(1A) of the Acts Interpretation Act 1901, come
into operation gn the twenty-eighth day after the day on
which it receives the Royal Assent. The clause provides,
however, for the Act to come into operation on a day to be
fixed by Proclamation - proclamation means, of course,
proclamation by the Governor-General published in the
Gazette (paragraph 17(j) of the Acts Interpretation Act
1901). It is expected that a day will be proclaimed as
soon as practicable after the Royal Assent to the Bill.

Clause 3 : Objects of Act

Section 15AA of the Acts Interpretation Act 1901
provides that where a provision of an Act is capable of
more than one construction, the construction that would
promote the purpose or object of the Act is to be preferred
to one that would not promote that purpose or object.

This clause is a statutory declaration, although
not exhaustive, of some of the objects of this Bill.

Subclause 3(1) describes two principal objects of
the Bill both of which essentially concern the children of
parents who are separated. The Bill seeks to ensure that
where parents are liable to provide financial support for
their children e.g., under a court order for payment of
child maintenance, that the children actually receive that
financial support - paragraph (a). Moreover, the Bill
again seeks to ensure that the requisite payments are made
on a "regular and timely" basis - paragraph (b).

Subclause (2) of this clause demonstrates the
intention of the Parliament that recognition be given, in
both the administration of the Bill by the Child Support
Registrar and the interpretation of the provisions of the
Bill by the courts or the Administrative Appeals Tribunal,
to the need to protect individuals rights to privacy.
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However, those rights are, by virtue of this subclause,
subject to the overall need to ensure the attainment of the
objects of the Bill.

Clause 4 : Interpretation

This clause is an interpretative provision which -

ascribes particular meanings, unless the contrary
intention appears, to words and expressions used
in the Bill (subclause (1)); and

contains a number of other measures to assist in
its interpretation (subclauses (2), (3) and (4)).

Subclause 4(1) contains the following definitions,
each of which is to have its given meaning, unless the
contrary intention appears.

"affecting event" is defined in relation to an
enforceable maintenance liability : see later
notes in this subclause on that expression. As
the name suggests, an affecting event is any event
which, once it occurs, affects or varies an
enforceable maintenance liability or the
particulars concerning such a liability that are
included in the entry in the Child Support
Register in relation to that liability. The
affecting event must, however, be provided for
under the terms or conditions of the court order
or maintenance agreement that gave rise to the
enforceable maintenance liability or otherwise by
force of law.

A Terminating event, which is also a defined term
(see later notes in this subclause) is included
within the meaning of the term "affecting event".

The definition of "affecting event" specifically
excludes -

. orders made in, or registered by, a court
(paragraph (a) of the definition); or

. maintenance agreements registered in, or

approved by, a court (paragraph (b) of the
definition).

Under the provisions of the Bill, a court order or
registered maintenance agreement will operate more
broadly than an affecting event in that either of
the former can go to the heart of a registrable

maintenance liability i.e., before registration or

11.

enforcement of that liability. Separate
provisions of the Bill provide for information in
relation to such court orders or agreements to be
provided directly to the Registrar : see notes on
clause 112.

"appealable refusal decision" is an expression which

covers certain decisions made by the Child Support
Registrar which, following the usual consideration
on objection by the Registrar, may be referred to
a court having jurisdiction under this Bill. The
kinds of decisions of the Registrar covered by
this expression are -

. a gdecision to refuse to register a
registrable maintenance liability (paragraph
(a) of the definition);

a a decision to refuse to vary a particular or
particulars in the Child Support Register
(paragraph (b) of the definition);

. a decision not to allow credit for an amount
against a liability under the Bill to the
Commonwealth e.g., ex-gratia payments
(paragraph (c) of the definition);

. a decision of the Registrar to disallow in
whole or in part an objection under
subclause 87(1) : see notes on that subclause
(paragraph (d) of the definition); or

. a decision of the Registrar that results in a
Child Support debt remaining uncollected,
broadly, for more than 6 months (paragraph
(e) of the definition).

"Australia” is, by this definition, to be given a wider

meaning when used in the Bill in a geographical
sense than would otherwise by the case. When used
in a geographical sense, 'Australia’ does not
include an external Territory - paragraph 17(a) of
the Acts Interpretation Act 15901. This
definition, however, overrides the meaning in that
Act by specifically including the external
Territories i.e., a Territory other than the
Australian Capital Territory, the Jervis Bay
Territory or the Northern Territory, for the
government of which as a Territory provision is

made by an Act - paragraph 17(pd) of that Act.
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"child of a marriage" is to have the same meaning as

that expression has in Part VII of the Family Law
Act 1975. Put broadly, the expression follows
section 60A of that Act which defines certain
children of a marriage for the purposes of Part
VII of that Act. This definition includes as a
child of a marriage, a child adopted since the
marriage by the husband and wife or by either of
them with the consent of the other.
Correspondingly, a child of a marriage who is
adopted by a person who is not a party to the
marriage ceases to be a child of the marriage.

"child support debt" is, in relation to a registrable

maintenance liability, essentially the debt due by
a payer to the Commonwealth in accordance with the
liability entered in the Child Support Register.
It is important to note that under clause 30 of
the Bill, from which this definition obtains its
meaning, the payee under that liability is not
entitled to, and may not enforce payment of, those
amounts : see also notes on clause 30 of the Bill.

"child support enforcement period”, which is defined in

relation to a registrable maintenance liability
(see notes on clauses 17 and 18) that is
registered, means -

. where the liability becomes enforceable for
the first time - the period commencing on the
day the liability becomes enforceable and
ending on the day on which the liability

ceases to be so enforceable (paragraph (a) of
the definition); and

. where the liability becomes enforceable for a
second or subsequent time - each period
commencing on a day the liability again
becomes enforceable and ending on the day on
which the liability next ceases to be so
enforceable (paragraph (b) of the definition).

When read together, the effect of paragraphs (a)
and (b) of the definition is to provide for one
period in relation to a registered maintenance
liability during which amounts payable under the
liability are child support debts i.e., broadly a
debt due to the Commonwealth. That one statutory
period may, however, under this definition,
consist of several actual periods.

13.

"Child Support Register" is the official title to be

given to the Register, that is established by
clause 10 of the Bill, in which to record details
of registrable maintenance liabilities : see also
notes on clause 10 of the Bill.

"closing day" is a drafting device to ensure that, in

relation to any one calendar month there is a
particular day, rather than date, which can be
determined by the Registrar for the purpose of
determining which payments received in relation to
enforceable maintenance liabilities can be paid to
the relevant payees. Initially, that day, in
relation to a calendar month, will be the day 9
days before the first Wednesday in the following
month. For example for the month of March 1988,
the closing day would be Monday, 22 February

1988. When read in conjunction with the
provisions of Division 2 of Part VI of the Bill -
Payments to Payees - the definition establishes a
payment period in relation to each calendar month
thereby guaranteeing payment to payees of amounts
received by the Registrar during that period.

"collection agency maintenance liability" is defined in

relation to a State or Territory. Put simply,
this definition identifies a particular class of
liabilities that the Registrar will be entitled to
enforce under the Bill. They are certain
liabilities that are presently -

c being collected; or

3 lodged for collection but are not being
enforced,

with various State or Territory collection
agencies or systems. Negotiations will be entered
into with the States or Territories to provide for
the continued collection of these liabilities by
the Registrar : see also notes on clauses 20, 21
and 22.

Paragraph (a) of the definition describes the
particular liabilities covered as -

. child maintenance payable by the child’s
parent (subparagraph (aj)(i));

: child maintenance payable by a step-parent of
the child (subparagraph (a)(ii)); or
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p spousal maintenance, but only in relation to
a party to a marriage (subparagraph
(a)(iii)). In other words, de facto spouse
maintenance, if currently being collected by
a State or Territory collection agency or

system, will not be able to be collected by
the Registrar.

Paragraph (b) of the definition describes the
status of the liability with the particular State
or Territory agency or system, income that that
liability may be collected by the Registrar.
Naturally, a liability of a kind referred to in
paragraph (a) will be able to be collected if it
is presently being collected by such an agency or
system. However, a number of these liabilities
are lodged for collection with such agencies or
systems but, for various reasons, have been unable
to be enforced. These liabilities will not,
however, be precluded from collection by the

Registrar, but will be enforced on application by
the payee.

Commissioner” is a drafting device to shorten

references in the Bill to the Commissioner of
Taxation.

“"company"” is defined to include any corporate or

incorporated body or association, but not a
partnership.

"court order" must be read in conjunction with the

definition of "order" : see later notes in this
subclause. The term ‘court order’ is defined in
very broad terms to mean an order -

J made by, or registered in, a court under
either the Family Law Act 1975, the
Matrimonial Causes Act 1959 or the law of the

State or Territory (paragraph (a) of the
definition); and

& that has not been set aside, discharged and
has not expired or otherwise ceased to be in

force (paragraph (b) of the definition).

These orders are one of the principal sources of
registrable maintenance liabilities that are
likely to be enforceable under the Bill.

15.

"court registered maintenance agreement" relies in

part for its meaning on the term maintenance
agreement : see later notes on this subclause.
Essentially this expression means a maintenance
agreement that has been -

. registered in, or approved by, a court under
the Family Law Act 1975 (subparaqraph (a)(i)
of the definition);

. sanctioned by a court under
paragraph 87(1)(k) of the Matrimonial Causes
Act 1959 (subparagraph (a)(ii) of the
definition); or

. registered in, or approved by, a court undexr
the law of a State or Territory
(subparagraph (a)(iii)) of the definition).

To be accepted as a court registered maintenance
agreement, the agreement must also not have been -

C set aside, expired or otherwise ceased to be
in force (paragraph (b) of the definition); or

. in a case where the agreement was registered,
approved or sanctioned - revcked or
cancelled, or otherwise ceased to be in force
(paragraph (c) of the definition).

These agreements are the other principal source of
registrable maintenance liabilities that may be
enforceable under the Bill.

“decree" is defined to have the same meaning as in

the Family Law Act 1975. In that Act, a decree
means decree, judgment or order, and includes a
decree nisi and an order dismissing an application
or refusing to make a decree or order.

"Deputy Commissioner" is defined to mean the Deputy

Commissioner of Taxation and when used in the Bill
avoids references (if possible) to the longer
expression.

"Deputy Registrar" is to mean a Deputy Child Support

Registrar. Again the expression is drafting
device to avoid references throughout the Bill to
the longer expression.
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"employee" is defined to have the same meaning as
that word has in Division 2 of Part VI of the
Income Tax Assessment Act 1936. Essentially, an
employee is someone who receives "salary or wages"
(see also notes on that expression in this
subclause). 1In this Bill, an employee will also
include a member of the Parliament of a State and
a person employed by a State or an authority of a
State, whether or not the Governor-General has
entered into an arrangement in accordance with
section 221B of that Act.

"employer" is defined to have the same meaning as
that word has in Division 2 of Part VI of the
Income Tax Assessment Act 1936. Put simply, an
employer is a person (including a company and a
partnership) that pays "salary or wages" (see also
notes on that expression in this subclause). In
this Bill, an employer will also include a
State and an authority of a State, whether or not
the Governor-General has entered into an
arrangement in accordance with section 221B of
that Act.

"enforceable maintenance liability" is central to the
overall operation of the Bill. It is defined as a
registrable maintenance liability that is
enforceable under the Bill. When read with clause
30 (see notes on that clause), this expression
establishes the debt due to the Commonwealth under
a registrable maintenance liability.

Family Court" is a drafting device to shorten
references in the Bill to the Family Court of
Australia.

"Family Court of a State" is defined to mean a court
to which section 41 of the Family Law Act 1975
applies. Briefly stated, that section provides
for the establishment of State Family Courts, such
as the Family Court of Western Australia.

"Family Law Act 1975", when used in provisions of
this Bill will include, by definition, references
to the regulations and Rules of Court made under
that Act.

"Full Court" has the same meaning as that term has in
the Family Law Act 1975. Broadly put, a Full
Court means 3 or more Judges of the Family Court
sitting together where a majority of those Judges
are members of the Appeal Division.

17.

"government body" is defined to mean the Commonwealth
and its authorities as well as a State or
Territory or an authority of a State or Territory.

"income tested pension, allowance or benefit" is
defined:- to have the same meaning as proposed in
the Family Law Amendment Bill 1987. 1In that Act,
the expression is defined as a pension, allowance
or benefit included in a class of pensions,
allowances or benefits prescribed for the purposes
of that definition in subsection 4(1) of that Act.

"Judge" is to mean a Judge of the Family Court and
includes the Chief Judge or a Senior Judge. The
term is, defined in order to avoid the need in the
Bill to refer to the extended expression.

"maintenance agreement" is a term used to describe a
written agreement that provides for the
maintenance of a child or a party to a marriage
(also a defined term). The agreement may wvary an
existing agreement and may alsoc make provisions in
respect of other matters. It is immaterial
whether it is made in Australia or overseas. The
term is complementary to the definition of "court
registered maintenance agreement" (see earlier
notes on that expression).

"Matrimonial Causes Act 19538" is given an extended
meaning to include the rules made under that Act.

This Act immediately preceded the Family Law Act
1975.

"modifications" is defined to include additions,
omissions and substitutions. The definition makes
it clear that when the Regulations prescribe
modifications of this Act in relation to external
Territories and foreign countries, a wide
interpretation is to be given to the word.

"order" is defined to include an order made under the
law of a foreign country and an interim order
(whether made in Australia or overseas). The term
is complementary to the definition of "court
order" (see earlier notes on that definition).

"party to a marriage" is given the same meaning as in
Part VIII of the Family Law Act 1975. Part VIII
of that Act deals with property, spousal
maintenance and maintenance.
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"payee” in relation to a “"registrable maintenance
liability" (a defined term) means the person who
is to receive payments in relation to the
registrable maintenance liability.

"Registrar”, when used in this Bill, means the Child
Support Registrar. Clause 10 of this Bill
provides that the Commissioner of Taxation shall
be the Registrar.

"payer" correspondingly means the person who is
liable to make payments in relation to a
registrable maintenance liability.

"Rules of Court" is given the same meaning as in
section 123 of the Family Law Act 1975 (see also
the notes on the definition of that Act).

"periodic amount” is an amount to be paid weekly,
monthly, annually or at other periocdic intervals.
The term is crucial to the administration of the

"salary or wages"” is defined to mean salary or wages
for purposes of the PAYE provisions of the Income
Tax Assessment Act 1936, other than payments of an
Child Support Scheme as only periodic amounts of income tested pension, allowance or benefit (a
maintenance are capable of being collected by the defined term) or payments prescribed under the
Child Support Registrar. Regulations. The Regulations may also prescribe
additional payments that can be included in the
definition such as income in the nature of salary
or wages, but which is, for example, exempt from
income tax. Essentially, the definition of salary
"protected earnings rate" is to mean a weekly rate or wages can cover all payments made by an
prescribed in the Regulations. The rate employer to an employee (see earlier notes) and
prescribed will represent an amount of salary or includes any commission, bonuses, allowances,
wages that is exempt from automatic withholding superannuation and pension
(see notes on Part IV of the Bill). The purpose

of a protected earnings component is to ensure
that a payer is left with sufficient earnings for

himself or herself and the immediate family (if
any).

"person”, for the purposes of the Bill, includes any
body or association, corporate or unincorporate.

"Second Commissioner" will mean a Second Commissioner
of Taxation.

"Secretary"” will mean the Secretary to the Department

of Social Security.
" istered intenance liability"” is defined to mean

a registrable maintenance liability (see notes on
next definition) which may be registered under
clause 22, 24 or 25 of this Bill.

"step-parent” is defined to have the same meaning as
in Part VII of the Family Law Act 1975.
Step-parent is defined in that Part so that the
liability for the payment of maintenance by
step-parents only arises in respect of a

"registrable maintenance liability" is defined to
mean a liability that under clause 17 or 18 of

this Bill is a registrable maintenance liability.
To be registrable, the liability must arise under
a court order or court registered maintenance
agreement (defined terms) or be a collection
agency maintenance liability (also a defined term)

: see earlier notes on those definitions. The
liability must also be of:

c a parent or step-parent of a child to pay a
periodic amount for the maintenance of the
child - child maintenance; or

2 a party to a marriage to pay a periodic
amount for maintenance of the other party to
the marriage - spousal maintenance.

step-parent who is or has been married to a parent
of the child and who treats or has treated the
child as a member of the family formed with that
parent.
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"terminating event" is defined in relation to a

registered maintenance liability that is
enforceable. As such, a terminating event can
only have effect in relation to an enforceable
maintenance liability. The definition describes a
number of events which, as the name suggests, will
statutorily operate to cease liability. They are -

: the payer’s death, unless, of course, there
is a legal liability under the order,
agreement or otherwise by force of law, that

liability should continue (paragraph (a) of
the definition);

4 the death of the person to whose maintenance
the liability relates e.g., the child or the
spouse (paragraph (b) of the definition);

in the case of child maintenance, the
following events -

the eighteenth birthday of the child

(subparagraph (c)(i) of the definition);
or

& the adoption or marriage of the child
(subparagraph (c)(ii) of the definition).

Both of the above events described in respect
of child maintenance are also expressed to be
subject to the terms and conditions of the
order or agreement or otherwise by the force
of law;

. in the case of spouse maintenance (excluding
de facto spouses), the remarriage of the
relevant person (paragraph (d) of the
definition). Again this event may be
overriden by the terms of the relevant order
or agreement or otherwise by force of law; or

. generally by the happening of any event,
other than an event described in paragraphs
(a) to (d) inclusive, which operates to end
the liability, either under the terms of the
order or agreement or otherwise by force of
law (paraqraph (e) of the definition).

21.

As was the case with "affecting event", which
includes a terminating event, a court order or
agreement that is registered in, approved ?y, or
sanctioned by a court as the case may be, is not
taken to be a terminating event. This is because
court orders or agreements apply more generally in
relation to registrable maintenance liabilities.

"this Act" is a drafting device which when used in a

provision of the Bill can, unless the contrary
intention appears, include Regulations made under
the Bill.

“transferred maintenance liability" is a liability

which js the result, essentially, of arrangements
made under clause 20 or 21 of the Bill (see notes
on those clauses) for the transfer to the Child
Support Register of a "collection agency
maintenance liability" : see also notes on that
definition.

"Pribunal” when used in any provision of the Bill

refers, by definition, to the Administrative
Appeals Tribunal.

"Trust Account” is the shortened reference used in

various provisions of the Bill for the Child
Support Trust Account, the establishment of which
is provided for by clause 73 of the Bill (see also
notes on that clause).

*“trustee” is defined to include the following -

- a person made a trustee by consent, court
order, or operation of law (paragraph (a));

- an executor, or administrator or other
personal representative of a deceased person

(paragraph (b));
- a guardian or committee (paragraph (c));

. a receiver or receiver and manager (paragraph
(d)); g

. an official manager or liquidator of a
company (paraqraph (e)); or
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. any person who -

_ has taken on the administration or
control of property affected by any
express or implied trust;

s acts in a fiduciary capacity; or

v has the possession, controlyér
management of property of a person u
a legal disability {Qaragragﬁ (£)). e

"vary" is given a more expansive meanin
r i g, when used
in relation to particulars entered in’the Child

Support Register than might otherw
case. Vary includes - ? e

. the addition or omission of a particular; and

2 the substitution of another particular.

"weekly deduction rate" is defined in relati
enforceable maintenance liability and islg? -
particular relevance to persons whose obligation
to pay an amount to the Registrar will be
discharged by deductions from salary or wages
those persons receive. As it will not be relevant
for every payer under the Bill, the weekly
deduction rate is an optional entry that may be
made in the Child support Register under subclause
26(2) of the Bill. Put simply, it is the rate to
be applied by an employer to the salary or wages
paid to an employee/payer in order to calculate
the amount to be deducted by the employer in
ralation-to the period covered by the salary or
wages pald_e.g., 550 per week. If the employee is
paid fortnightly, the amount to be deducted by the
employer would be $100 i.e., $50 x 2.

Subclause 4(¢(2) of the Bill ensures that wh

Eﬁzm; are required undgr the Bill may be provided f:ie;;r
fe heqxstrar and published in the Gazette for the purposes
? the particular provision in the Bill. This approach to
tOI:i‘ls more appropriate to modern administration
techniques and will allow some flexibility to change a form
in tpe future, should the need arise, without the
requirement to resort to legislative action.

' Subclause (3) of this clause is
device. It seeks to ensure that where a T1:§§§§§§gis
entered in the Child Support Register, the reference to the
person named in the entry as the payer or payee, as the
case requires, is to be taken as a reference to'that payer
or payee notwithstanding the fact that the liability ma§
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not be a registrable maintenance liability e.g., a
liability wrongly entered in the Child Support Register
(see also notes on clause 40 of the Bill).

There are certain "appealable refusal decisions”
of the Registrar which are required to be done within a
specified period e.g., the Registrar is required to
register a registrable maintenance liability within 28 days
after receipt of a duly completed form from the payee
(subclause 25(2) of the Bill) - paragraph 4(4)(a). By that
subclause, if the Registrar does not either do that act (or
any other act described in paragraph (a), (b) or (d) of the
definition of "appealable refusal decision") - paragraph
4(4)(b), the Registrar will be deemed to have refused to do
that act eithexg -

. 28 days after any additional information sought by
the Registrar has been provided (paragraph (c)); or

. at the expiry of the period within which the
Registrar was required to act (paragraph (d)).

Clause 5 : Extension and application of Act in relation to
maintenance of children

Clause 6 : Additional application of Act in relation to
maintenance of children

The Commonwealth’s constitutional power in
marriage (placitum 51(xxi)) and matrimonial causes
(placitum 51(xxiv)) in relation to children is confined to
children of a marriage. Four States - New South Wales,
Victoria, South Australia and Tasmania - have enacted
legislation referring powers to the Commonwealth Parliament
in respect of, inter alia, the maintenance of all children
including ex-nuptial children. Placitum 51(xxvii) of the
Constitution provides for the Commonwealth to make laws
with respect to matters referred by the Parliaments of any
State or States but so that the laws extend only to States
by whose Parliament’s the matter is referred, or which
afterwards adopt the law.

The purpose of clauses 5 and 6 is to extend the
operation of the Child Support Bill consequent upon the
references of power.

Clause 5 extends the operation of the Bill to the
referring States and, if Queensland or Western Australia
also refer the relevant legislative powers to the
Commonwealth or adopt the provisions of the Bill, to those
States also. The Bill is also to apply in, and in relation
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to the Territories where there are no constituticnal
limitations on the Commonwealth’s power to legislate with
respect to ex-nuptial children.

Clause 6 will have the effect that the provisions
of the Bill relating to children of a marriage will
continue to apply in Queensland and Western Australia as at
present in reliance upon the constitutional power with
respect to marriage and to matrimonial causes,

Clause 7 : Corresponding State laws

It is, of course, open to the States that have not
referred powers to the Commonwealth Parliament (i.e.
Queensland and Western Australia) to enact legislation in
relation to those matters, such as ex-nuptial children and
State wards, beyond the Commonwealth’s constitutional
power. Clause 7 provides a mechanism whereby such a State

law may be enforced by the Commonwealth for the purposes of
the Child Support Bill.

Subclause (1) of this clause allows the Minister
to declare, by notice in the Gazette, such a State law to
be a corresponding State law for the purposes of this
clause i.e., that law would be enforceable by the Registrar
in relation to ex-nuptial children, if the Minister so
approves that law. It is necessary, however, for the
Minister to be satisfied that the State law makes adequate
and appropriate provision for the collection of periodic
amounts, in relation to the maintenance of children, on a
reqular and timely basis. Should the Minister cease to be
satisfied that this is the case in relation to a
corresponding State law, the Minister may revoke the

declaration of the State law also by notice in the Gazette
: subclause 7(2).

Subclause 7(3) indicates the Parliament’s
intention that the Registrar and Tribunal should have and
be subject to any additional powers, functions, rights

liabilities and duties (if any) to those conferred by the
Bill.

Clause 8 : Act to bind Crown

This clause is a technical provision which is
required for constitutional reasons. In the absence of
express words or necessary implication, Commonwealth
statutes are not considered to bind the Crown. This
clause, therefore, ensures that the Crown is bound not only
in the Commonwealth (including Territories which do not
have their own legislatures (subclause 8(2)), but in each

of the States, the Northern Territory and Norfolk Island :
subclause 8(1). ‘
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Clause 9 : External Territories

This clause ensures that the Child Support Bill
applies in each of Australia’s external Territories. As
was mentioned earlier in these notes, an external Territory
is generally a Territory for the government of which, ai a
Territory, provision is made by any Act (see notes on the
definition of Australia in subclause 4(1)). While
subclause 9(1) achieves this result (which is consistent
with the scope of the present Famllz_Law Act 1975), it is
also necessary to ensure that this Bill can apply in
Australian Territories such as Christmas Islands and the
Cocos (Keeling) Islands.

Accordingly, subclause 9(2) provides for the
application ofqthe Child Support Bill to such Territories,
not covered by the Family Law Act 1975, with whatever
modifications that are necessary. These modifications
(which are essentially definitions of words and expressions
used in the Family Law Act 1975, upon which this Bill
depends, which would not apply in these Territories e.g.,
child of a marriage etc.) will be provided for in
Regulations made under the Bill.

ART T1 - ADMINISTRATI

This Part contains a number of prgvisions which
are essential to the efficient administration of the Bill.

Clause 10 : Child Support Registrar

As was explained earlier in these notes,-the
essential feature gf this Bill is a system of registration
of certain child and/or spousal maintenance liabilities.
Subclause (1) of this clause statutorily provides for a
Child Support Registrar. By subclause 10(2), the
Commissioner of Taxation is to be the Child Support
Registrar.

Clause 11 : Registrar to have general adminis tio Ac

Under this clause, the Registrar (Conissionar of
Taxation) is to be responsible for the genera
administration of the laws relating to registrable
maintenance liabilities.

Clause 12 : Deputy Child Support Registrars

Subclause 12(1) statutorily prov%des forhnggutzy
ub e 12(2) u
Child Su rt Registrars. By subclaus ( eac P
Cummissigggr of Taxation will be a Deputy Registrar for the
purposes of subclause (1).
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Clause 13 : Child Support Register

Clause 13 imposes the duty of keeping the Child
Support Register on the Registrar (Commissioner of Taxation

- subclause 13(1)).

By subclause (2) of this clause, it is open to the
Registrar (Commissioner of Taxation) to keep the Child
Support Register in such form as the Registrar considers
appropriate. 1In ordinary parlance, a register suggests a
book, in which is recorded an official list of names,
events or transactions. In keeping with modern techniques
of administration, this subclause ensures that the
Registrar may keep the Register in a non-documentary form,
such as a computer file or record.

Clause 14 : Annual report

As was mentioned in the notes on clause 11, the
Commissioner of Taxation, as Registrar, will have the
general administration of the Bill. This clause will, as
is customary in Australian taxation laws, require the
Registrar to furnish an annual report on the working of the
Bill to the Minister for presentation to the Parliament
(subclause 14(1)). The clause also sets out the rules to
be followed in relation to the presentation of the report
to the Parliament (subclause 14(2)) and a technical
description of the report for the purposes of section 34C

of the Acts Interpretation Act 1901.
Clause 15 : Delegation

Again as is customary with laws administered by
the Commissioner of Taxation, this clause provides for the
delegation, by the Registrar to a Deputy Registrar (Deputy
Commissioner) or a person in the Australian Public Service
under the direct control of the Registrar (whether as
Registrar or Commissioner), of all or any powers or
functions of the Registrar under the Bill. That delegation
may be reviewed or altered by the Registrar.

Clause 16 = Sec;ag!

This clause contains secrecy provisions consistent
with those in other Commonwealth Acts of which the
Commissioner of Taxation has the general administration.

It will impose an obligation of secrecy on officers or
former officers who, in the course of their duties related
to the administration of the Bill, have acquired
information with respect to the affairs of another person.
For that purpose, an "officer" includes a person who,
although not actually appointed or employed by the
Commonwealth, performs services for the Commonwealth.
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will be obliged not to make a record of,
or divulqgfgicig:municate, such informat%on to anglgther
person except in the course of their duties and will, B
generally, not be compellab}e to give to any court or the
Tribunal, information relating to the affairs of a per
except when -

it is necessary to do so for the purpose of giving
effect to the provisions of the Bill; or

the court orders the Registrar to furnish
information in relation to the address of a child
under subsection 64(11B) of the Family Law Act
1975 - that subsection relates to the powers or a

court in custody proceedings.

An officer may also communicate information under
this clause to -

i der an
a person performing duties as an officer un
BCE administered by the Registrar, whether as
Registrar or Commissioner; or

a to the Department of Social Security
Egetﬁzcggzrﬁzary to thepgepartment of Veterans'
Affairs for the purpose of the administration of
any law of the Commonwealth relating to pensions,
allowances or benefits.

th or
An officer may be required to take an oca
declaration to maintain secrecy in conformity with the
secrecy provisions.

In recognition of the seriou; natuiz of a:y breach
f this provision, the Bill provides for a ne no
:xceeding $5,000 ér jail for a period not exceeding 1 year,
or both, on conviction of an offence.
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PART ITI - REGISTRATION OF MAINTENANCE LIABILITIES

The central theme of the Bill is, as mentioned
earlier, the registration of certain maintenance
liabilities. That theme is provided for in this Part of
the Bill, which is comprised of three Divisions -

- Division 1 - Registrable maintenance liabilities;

- Division 2 - Registration of maintenance
liabilities; and

+ Division 3 - Variations to entries in Child Support
Register.

Division 1 - Registrable maintenance liabilities

This Division establishes what maintenance
liabilitjes are registrable i.e., capable of being
registered under the Bill. The coverage in the Bill is
technically broader, as was indicated by the Minister for
Social Security at the time of introducing the Bill in the
Parliament, then will actually be the case. It is proposed
to make regulations under the Bill to identify the wvarious
population and other tests to be applied in order to

precisely determine the actual scope of the Bill : see
later notes on clause 19.

ause 17 : Liabilities in relation to children that are

registrable maintenance liabilities

Clause 17 describes the two basic kinds of child
maintenance liabilities that are registrable under the
Bill. They are -

- a liability of a parent to pay a periodic amount

for the child’s maintenance (subparagraph (aj(i));
or

- a liabjlity to a step-parent to pay a periodic

amount for the child’s maintenance (subparagraph
(a)(iiyy.

Before either of the above liabilities may be
treated as registrable maintenance liabilities, either of
the following conditions must also apply -

- the liability arises under a court order or court
registered maintenance agreement (see earlier
notes on these terms in subclause 4(1) of the

Bill) - subparagraph (b)(i);
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. the liability is a collection agency maintenance
liability (see earlier notes on that expression in
subclause 4(1) of the Bill) - subparagqraph (b)(ii).

This clause is, as was mentioned earlier in the
notes on this Part, subject to Clause 19. Briefly stated,
that clause provides for the exclusion of liabilities by
regulation.

Clause 18 : Liabilities in relation to rties _mar iages
that are registrable maintenance liabilities

This clause, which is also subject to clause 19
(see notes on that clause and clause 17), describes what is
essentially a gpousal periodic maintenance liability of a
party to a marriage - paragraph (a). Spousal maintenance
will be a registrable maintenance liability if either of
the following applies -

. the liability arises under a court order or court
registered agreement (see earlier notes on these

terms in subclause 4(1)) - subparagraph (b)(i);

. the liability is a collection agency maintenance
liability (see earlier notes on this term in

subclause 4(1)) - subparagraph (b)(ii).

Clause 19 : Exclusion of liabiliti e on

As drafted, clauses 17 and 18 would apply to all
child and/or spousal maintenance orders or agreements. By
subclause 19(1), the Regulations may provide that specified
liabilities, or liabilities in specified classes of
liabilities are not registrable.

To that end and without limiting subclause 19(1),
subclause 19(2) identifies the kind of tests or parameters
that may be reflected in any regulation made under this
clause to exclude certain registrable maintenance
liabilities.

Specifically, paragraph (2)(a) allows for

regulations to be made to cover both types of registrable
maintenance liabilities i.e., child (clause 17) or spousal
(clause 18).
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Paragraph (2)(b) outlines the kinds of matters by
rgfe;encg to which particular liabilities or classes of
liabilities may be excluded from the scope of the Bill.
They are -

the date orders or agreements covering the
liabilities were made, registered etc.
(subparagraph (b)(i));

. particular characteristics of the persons covered
by the liabilities namely -

s the dates of birth of the children and (if
necessary), when their parents separated
(sub-subparaqraph (b)(ii)(A));
the age of adults and whether or not they are
receiving an income tested pension
(sub-subparagraph (b)(ii)(B));

. whether or not the liabilities are covered by the
defiqigion "collection agency maintenance
liability"™ (subparagraph (b)(iii)).

Under the Family Law Act 1975, the court may order
the payment of maintenance, either child or spousal, where
essentially the court considers there is an urgent or
immediate need for financial assistance - section 66K or 77
of that Act, respectively. The period of these orders is,
generally speaking, likely to be very short given the
urggnt nature of the orders., If such orders were made for
periodic maintenance, they would ordinarily be collectable

by the Registrar by virtue of the operation of cl
18 of the Bill. E ey

The machinery provisions for collection of
maintenance liabilities may be inappropriate in the case of
section 66K or 77 orders. Any delay in collection may
adversely affect the payee under the order and even defeat
the purpose of the courts making of the order.

Accordingly, subparaqraph (bj)(iv) allows for a
Fegulation or regulations to be made that will ensure that
if a court, that makes a section 66K or 77 order, believes
it would not be appropriate to involve the Registrar in
collection of the order, then the liability that arises

under that order will not be a registrable maintenance
liability.
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It is intended that the Registrar will collect
maintenance amounts specified in maintenance orders issued
to couples who separate after the date the Bill comes into
effect and issued to cover children born after that date
where the parents have not lived together. The Registrar
can also collect orders issued to people in receipt of
Social Security and Veterans’ pensions, benefits and
allowances no matter what date they separated. In addition
the Registrar will collect maintenance liabilities which
are lodged for collection by agencies in the States and
Territories which have referred power to the Commonwealth,
if the functions of those agencies have been taken over by
the Commonwealth collection agency.

It is highly desirable to define the classes of
orders to be collected in regulations because it is likely
that these categories will require amendment. It is
expected that there will be numerous applications for
collection by the Registrar and initially a strain may be
placed on the resources of the Commonwealth. It is
possible that after a period of time the benefits of
collection by the Registrar can be extended to other
categories of the population who have maintenance
collection orders. It is also possible that some classes
will need narrower definition.

The reason it is impossible to predict these
events is that there is no reliable information about the
numbers of people currently eligible for maintenance
collection who will actually seek to use the scheme.

Division 2 - Registration of maintenance liabilitie

As the above heading indicates, this Division of
part IIT of the Bill sets out the rules to be followed by
all the parties concerned in giving effect to the
registration of a registrable maintenance liability.

Clause 20 : Arrangements with States, Northern Territory
and Norfolk Island for transfer of liabilities

As soon as possible after the commencement of this
Bill, it is proposed to transfer the responsibility for
collection of maintenance orders and agreements from State
or Territory collection agencies (including the courts) to
the Child Support Registrar.
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This clause allows for formal arrangements for the
transfer of registrable maintenance liabilities to be
entered into between the Governor-General and the Governor
of a State or the Administrator of an Australian Territory
which has its own legislature (i.e., the Northern Territory
and Norfolk Island). The intention is to provide by this
clause, the greatest degree of flexibility possible to
assist in addressing any particular problems that may arise

in negotiations with any State, the Northern Territory or
Norfolk Island.

Clause 21 : Arrangements in relation to Territories (other

than the Northern Territory or Norfolk Island)
for transfer of liabilities

This clause is complementary to clause 20 : see
notes on that clause. It provides for formal arrangements
to be entered into between the Registrar and the relevant
authorities of a Territory that does not have its own
legislature (in particular, the Australian Capital
Territory) to transfer responsibility for maintenance
collection to the Registrar. The clause is in similar
terms and to a similar effect as clause 20.

Clause 22 : Registrar to register transferred liabilities
in Child Support Register

This clause provides for a duty on the Registrar
to register a liability transferred to the Child Support
Register under arrangements made under clause 20 or 21 :
see earlier notes. The Registrar is, by this clause, to
enter particulars of such liabilities in the Child Support
Register within 28 days after the transfer of the
liability. Should the Registrar either not do, or refuse
to do, that, subclause 4(4) would apply in relation to the
Registrar's failure or refusal to register the liability :
see earlier notes on that subclause and the definition of
"appealable refusal decision" in subclause 4(1).

Clause 23 : Payer and payee to notify Registrar when
registrable maintenance liability arises etc.

In order for the Registrar to operate effectively,
it is essential that the Registrar receives timely
information in relation to orders or agreements that give
rise to a potential registrable maintenance liability.
Accordingly, this clause imposes certain obligations on
payers and payees under such liabilities.
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Subclause 23(1) describes the circumstances which,
when they occur, will attract the operation of the other
provisions of this clause. Put simply, this clause applies
where -

. under the Family Law Act 1975 or a law of a

Territory, a court -

. makes or registers an order (subparagraph
(a)tijy); or

v registe;s or approves a maintenance agreement
{subparagraph (a)(ii)); and

either of the following apply -

ae the order or agreement establishes a
registrable maintenance liability
(subparagraph (bj(i)); i

.o the order or agreement varies or otherwise
affects a registrable maintenance liability

that is not registered (subparagraph (b)(ii)).

Broadly, this clause will apply to these orders or
agreements that are made after commencement of the Bill.

A payee under a liability described in
subclause (1) has 14 days within which to duly complete an
approved form for the purpose of this subclause and furnish
that form to the Registrar. The 14 day period commences,
under subclause 23(2), the day after the day of the making
or registering of the order, or the registering or gpproval
of the agreement, as the case may be. While there is no
specific provision for any extension of the 14 day per;od,
it is relevant to consider, in this regard, the operation
of proposed subclause (8) of this clause : see notes later
in this clause.

It is possible, under this clause, for certain
payees to effectively "opt-out" of collection gf their
registrable maintenance liabilities by the Regxstrar.
Subclause 23(3) provides the technical mechanism by which a
payee may "opt-out" of the scheme. Basically, a payee need
not complete the form required by subclause (2) if the
payee elects within the 14 day period mentioned in that
subclause (see above notes) not to have the liabillty'
enforced under the Bill. There is, however, one proviso
that attaches to this opting-out arrangement.
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A payee is not permitted to "opt-out" of th

e schem
under subclause (3) if the payee is in receipt of an inc:me
tested pension, allowance or benefit (subclause 24(4)) :
see earlier notes on that expression in subclause 4(1).

Subclause (5) of this clause puts
obligation on a payer to supply to thapRegigtgi:ilar
information in relation to a liability covered by this
clause. The payer is also required to complete the
approved form within the 14 day period mentioned in the
?otes on'subclause (2). If a payee makes an election to
opt-out” of the scheme, the payer is not required to
complete the form under this subclause - subclause 23(6).

Subclause (7) of this clause creates an of
fenc
where a payee or payer contravenes subclause (2) or tS}?

respectively. The offence i i i
S Tine wt aoenitas 31'000-5 punishable, on conviction, by

As was mentioned earlier in the notes on i
giause, the 14 dag period within which a payee or ;2;:: (as
e case may be) is required to act, is not subject to any
extension or variation by the Registrar or any other
E::;on. However, gggg}ause 23(8) provides a defence for
vy g:yars or payees if the person charged can establish
o e particular form was furnished to the Registrar as
” n as was reasonably practicable after their knowledge of

e making or registration of the order or registration or
approval of the agreement.

Clause 24 : Registrar to register liability in Child
Support Register on receipt of notification

This clause provides a duty on the Registrar
regi:ter a liability covered by clause 23. U:gn recei;: of
:h uly completed form from the payee under subclause 23(2)

e Registrar is required to register that liability by ’
entering the particulars of that liability in the Child
Support Register - subclause (1) of this clause. The
Register is required to effect registration within 28 days
of receipt of the payee’s duly completed form.

Should the Registrar not register such a 1

b
aﬁbratuse to register such a liability, within the é; éi;:y
subclause 4(4) will operate in relation to that inaction oé
refusal of the Registrar : see earlier notes on that

;:g:t:g;?.and the definition of "appealable refusal
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Subclause (2) of this clause simply ensures that
where a payee fails to comply with subclause 23(2) i.e., to
act within the required 14 day period, the Registrar may
still register the liability by entering the particulars of
the liability in the Register. This subclause ensures the
enforcement of a registrable maintenance liability
notwithstanding any failure by the payee to comply with the
provisions of the Bill.

Clause 25 : Application for registration of registrable
maintenance liability

This clause provides for the registration of
liabilities that are not registered. As a general rule,
this clause will apply in relation to that part of the
population that have registrable maintenance liabilities at
the time this Bill is proclaimed to come into operation.
When read with clause 19 and regulations to be made under
that clause, this clause will allow certain of those "old
population” individuals to apply to the Registrar for
registration of their liabilities.

Subclause 25(1) provides that a payee whose
registrable maintenance liability is unregistered may apply
to the Registrar in the approved form for registration.
There is, however, no compulsion under this clause for
payees to apply. Provided they are not excluded by
regulation, the Child Support Agency will, however, enforce
a payee’s registrable maintenance liability under this
subclause on receipt of an application from the payee.

This approach is contrasted with the approach under clause
23 and 24 for the "new population”.

By subclause 25(2), the Registrar is compelled to
register a liability upon receipt of a duly completed form
from the payee under subclause 25(1). Under this
subclause, the Registrar has 28 days after receipt of the
form to register the liability by entering the details of
that liability in the Child Support Register.

Should the Registrar not register, or refuse to
register, that liability within the 28 days required,
subclause 4(4) will apply in relation to the Registrar’s
inaction or refusal, as the case may be : see earlier notes
on that subclause and the definition of "appealable refusal
decision” in subclause 4(1).
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As was mentioned earlier, this clause will apply
basically in relation to persons with orders or agreements
in existence at the time the Bill comes into effect.
However, it would be possible, technically, for a payee to
whom clause 23 of the Bill applies, to complete a form
under this clause and furnish it to the Registrar.
Subclause 25(3) ensures that, if a payee is required to, or
has furnished, a duly completed form to the Registrar under
subclause 23(2), the Registrar cannot register that
liability under this clause.

Under this clause all collection agency -
maintenance liabilities could be registered if the payees

applied to the Registrar on the day the Bill came into
effect.

Subclause 25(4) will ensure, however, that in the
transfer to the Registrar of collection agency maintenance
liabilities, only those cases that have been agreed to be
transferred direct to the Child Support Register may
technically apply to the Registrar. This will simply
ensure the smooth transfer of all cases, which is expected
will take place over a 12 month period after commencement
of the Bill. The Requlations will prohibit those cases not
agreed to be transferred initially from coming into the

scheme under this clause : see also notes on clauses 20, 21
and 22.

Clause 26 : Particulars of liability to be entered in Child
Support Register

There is certain information that must be entered
in the Child Support Register in relation to each
registered maintenance liability. That information is

described in subclause 26(1) in detail as follows -
- payer’'s name (paragraph (a));
- Ppayee’s name (paraqraph (b));

+ particulars of the order or agreement and any
subsequent order or agreement affecting the
earlier order or agreement that identify the basis
of the statutory liability to be provided for

under the Bill (paragraph (c));

. in relation to child maintenance, each child’s
name and date of birth (paragraph (d);

+ any person’s name to whose maintenance the entry
in the Register relates (paraqraph (e);
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. the periodic amount (or the aggregate thereof if
more than one amount) to be paid by the payer

e.g., $50 (paragraph (f));

. if the entry covers more than 1 person, the
periodic amounts payable in respect of each e.g.,
$50 spousal and §75 for the child (paragraph (g));

the period the amounts referred to earlier are
payable e.g., weekly, fortnightly etc. (paragraph
(hy);

. the day the liability becomes one which is
enforceable under the Bill (paragraph (j));
.

. 1if the liability ceases to be enfor?eaylg, either
once or more often - each day the liability ceases

(paragraph (k));

if the liability commences again to become
enforceable - each day it so commences

(paragraph (m));

. where a liability is suspended, particulars of
that suspension (paragraph (n)); and

. any terms and conditions in the order of agreement
that ought to be included in the Register to
ensure the order or agreement is given full effect
to under this Bill (paragraph (p)).

Subclause (2) of this clause identifies two pieces
of information that the Registrar is not s?atutorzly
required to enter in the Child Support Register.

They are -

. the daily, weekly or monthly rate of payment in
relation Eo the periodic amount referred to in

subclause 26(1) - paragraph (2)(a); and

. whether or not automatic withholding is to apply
in relation to the payer - paragraph (2)(b).

Other matters may also need to be_includeﬁ in the
ent. in the Child Support Register depending on the
par:{cular circumstances of any case. To accommodate the
possibility of such a change, paragraph (2)(c) allows the
Registrar to include such other matters as the Registrar
considers necessary or desirable.
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Clause 27 : Single entry in relation to all liabilities
with same payer and payee

This clause will allow the Registr i
particulars of liabilities in respect gf thzrs:;elggéggeand
payee in the same entry in the Child Support Register.

This will be the case whether or not the liabilities arise
under the same court order or maintenance agreement and
whether or not the liabilities are in relation to the
maintenance of the same person. For example a liability to
pay spousal maintenance under a maintenance agreement for
the payer and a court order to pay maintenance by that
payer to the same payee but in respect of a child of the

marriage, could, under this clause, be included in t
entry in the Register. ! L

Clause 28 : Day on which liability fi
enforceable under Act % cizal Lecomen

This clause establishes the various d i

) . - ays on which
a lla?illty that is registered under this Divis{on will
come into effect. They are -

. for a transferred maintenance liabilit th
- e da
of transfer (paraqraph (a)); £ 5

. for a liability registered under clause 24
(essentially under new population orders or
agreements made after the commencement of the
Bill) - the day on which the liability arose under
the order or agreement (paragraph (b));

. for a l%ability registered under subclause 25(2)
(essentially under old population orders or
agreements made before commencement of the Bill) -
a day determined, in writing, by the Registrar but
not later than 60 days after receipt of the form
under that subclause (paragraph (c)).

Clause 29 : Copversion of amounts payable under registrable
maintenance liability into daily rates etc.

When an order is made, for example i
amount provided for by the court for payﬁené E;etﬁ:r;;;:iar
will usually take into account the circumstances of the
payer. If the payer is an employee who gets paid on a
for?nlghtly basis, the court would usually order payment of
a fixed amount, say $100, by the payer each fortnight.
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The effluxion of time often sees the payer’s
circumstances change. For example, the payer could
commence his or her own business. The payer might change
employers and the new employer may have a different pay
cycle e.g., calendar monthly.

In order to ensure that uniform amounts are
payable by all payers, irrespective of their particular
circumstances, this clause will allow provision to be made
in the Regulations for the conversion, of periodic amounts
payable under court orders or maintenance agreements that
give rise to a registrable maintenance liability, into
standard daily, weekly and monthly rates of payment. This
facility will greatly assist in the overall administration
of the scheme fpr the Registrar, employers and payers alike.

Clause 30 : Effect of registration

This clause is a pivotal feature of this Bill and
is important in two respects.

First, it provides that amounts payable under a
liability in relation to the child support enforcement
period - that is the period during which a registered
maintenance liability is enforceable under the Bill - are
debts due by the payer to the Commonwealth, but only in
accordance with the particulars entered in the Child
Support Register in relation to that liability - paragraph

@.

Moreover, the clause makes it clear that once a
registrable maintenance liability becomes enforceable under
the Bill, the payee under the liability is no longer
entitled to payment of the amounts due under that liability
(the amounts are, as mentioned above, debts due to the
Commonwealth) and may not enforce payment of those amounts

against the payer - paragraph (b).

Clause 31 : Effect of registration on existing garnishment
and attachment of earnings orders

Under the Family Law Act 1975, the Matrimonial
Causes Act 1959 or the law of the State or Territory, a
garnishment or attachment of earnings order may have been
made in relation to the liability that is being registered
and enforced under the provisions of this Bill. This
clause will operate to ensure that such an order, in so far
as it relates to a child support debt, ceases to have
effect.
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Clause 32 : Payer and payee to be given copy of entry in

Child Support Register on request

Subclause 32(1) simply provides that either a
payer or payee may request the Registrar to provide a copy
of the enEry in the Child Support Register that relates to
the payer’'s or payee’s (as the case may be) registered

maintenance liability. By subclause 32(2), the R
is compelled to comply with such a request: e

Division 3 - Variations to entries in Child Support Register

There are a number of circumstances, the
occurrence of which will cperate to vary or otherwise
affect a registered maintenance liability. This Division
sets out those circumstances and the rules to be followed
by payers, payees and the Registrar.

ause 33 : Payee to notify Reqistrar of court ord

varying registrable maintenance liability etc.

Under subclause 33(1), a payee of a registered

:;;gzafance liability is required_to notify the Registrar

+ an order is made by, or registered in,
(subparagraph (aj)(i)); or

» a maintenance agreement is registered in, or
approved by, (subparagraph (a)(ii)),

a court under the Family Law Act 1975
Territory, and 1975 or the law of a

- the order or agreement varies or otherwise affe
; t
a registered maintenance liability (paragraph ggz?.

This subclause does not appl

Y to an order or agreement
vgries or otherwise affects a registered maintgnance =1
liability that is not enforceable because the payee has

elected to "opt-out" of the sch
s puiuaghrl] eme (see later notes on

Under this subclause, the payee has 14 days from
the day of making, registering or approving the orger or

agreement, as the case may be, withi
Regiatrar: a4 , Within which to notify the

Where a person fails or refuses to comply with

subclause 33(1), subclause 33(2) provides for an off
which, on conviction, is ishab s
ne él,ono. : punishable by a fine of no more
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In keeping with other provisions of the Bill, this
clause does not allow for any extension or variation of the
statutory 14 day period. However, it is a defence to a
prosecution for an offence against subclause 33(2), if the
person can establish that the relevant form was furnished
to the Registrar as soon as was reasonably practicable -
subclause 33(3).

laus : Payee to notify Reqi r of ing of
affecting event

An affecting event can, by definition, only apply
in relation to an enforceable maintenance liability. These
"events" are in addition to, and mutually exclusive of,
court orders or agreements that may vary or otherwise
affect an enforceable maintenance liability : see earlier
notes on the definition of "affecting event" in subclause
4(1).

Subclause 34(1), therefore requires a payee of
such a liability to notify the Registrar, once again in the
approved form, of the happening of an affecting event.

This notification is, like that required in clause 33, to
be given within 14 days of the happening of the event.

A payee is not required to notify the Registrar of
an affecting event if the event, in relation to a
registrable child maintenance liability, is the child’s
eighteenth birthday. As the Registrar will have entered
details of each child’s birth on the Child Support Register
(see earlier notes on paragraph 26(1)(d)), the Registrar
will be able to act on the happening of such an event
without notification by the payee : see also notes on
clause 37.

Subclause (2) of this clause, like subclause
33¢2), makes it an offence for a person to contravene
subclause 34(1). On conviction, a person could be liable
for a fine of up to $1,000. Subclause 34(3) provides a
defence to a prosecution under subclause 34(2) and is to
the same effect and in the same terms as subclause 33(3)
(see notes on that subclause).

Clause 35 : Payer may apply to Registrar for variation of
Child Support Register

While the provisions of clauses 33 and 34 are
mandatory for a payee to act upon, it is possible that a
payer may also wish to notify the Registrar of -

. a court order or court registered maintenance
agreement (gsubclause 35(1)); or
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. the happening of an affecting e
Je g event (subclause

that varies or otherwise affects an enforce

liability. This clause allows the payer an:églzaigtzgznce
Registrar, if the payer desires, for variation of
particulars entered in the Registrar as a result of such an
order, agreement or event, as the case may be.

Clause 36 : Registrar to vary Child Support Register on
receipt of notification or application

By clause 36, the Registrar is required
the particulars entered in thg Child Supngt Regiﬁge:aziat
the Registrar considers necessary or desirable to enable
the order or agreement to be given full effect under the
Bill or to take account of the happening of the affecting
event. After receiving a duly completed form under
subclause 33(1), 34(1) or 35(1) or (2) (see above notes on
those subclauses) the Registrar is required to act within
28 days of receipt of that form. Should the Registrar fail
or refuse to act within that time, subclause 4(4) will
operate in relation to the Registrar’s failure or refusal

to act : see earlier notes on that subcl
definition of "affecting event”. 5 ause and the

Clause 37 : Registrar may vary Child Support Register to
give effect to a court order etc.

Information will come to the Registrar f
courts, as well as payers and payees ofegnforceabfgm -
maintenance liabilities (see later notes on clause 112 in
Part IX of the Bill). At the same time, certain facts will
be known to the Registrar to have occurred because of
information contained in the particulars entered in the

Child Support Register in relation t i
o
also notes on clause 26). PSR e

Clause 37 provides a mechanism whereb
y the
Registrar may act to vary the particulars entered in the

Child Support Register in relati
s Suport Reg ion to such a liability to

- an order or agreement (paragraph (a)); or

+ the happening of an affecting event
(paraqraph (b)).

The Registrar is entitled to act under this cla
use
:;tg:;:ehavéng regaived a duly completed form from a payer
under subclauses 33(1), 34(1
i R bl e b y ) or 35(1) or (2) as
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Clause 38 : Election to have enfo able maintenance
liability no longer enforced under Act.

Provided a payee is not in receipt of an income
tested pension, allowance or benefit, the payee is, under
this clause, entitled to elect, in the approved form, to
"opt-out” of enforcement of the registered maintenance
liability under the Bill. This clause is complementary to
subclauses 23(3) and (4) but provides for the case where
the registrable maintenance liability has become
enforceable.

Where a payee makes an election under this clause,
the Registrar has 28 days after receipt of the approved
form to vary the particulars entered in the Child Support
Register by spe¢ifying a day that the liability ceases to
be enforceable - paraqraph 38(a). That day may not, under
the terms of that paragraph, be any later than 60 days
after the day the Registrar received the form.

Paragraph (b) of this clause recognises that an
election made in these cases can only be made once and in
relation to a liability has become enforceable.
Accordingly, there may be amounts outstanding i.e., unpaid,
in relation to the child enforcement period (see earlier
notes on this term in subclause 4(1)). It is, under the
terms of this paragraph, open to the payee to elect to have
such unpaid amounts no longer enforced under the Bill.
Should the payee not make an election under paragraph (b)
of this clause in relation to such unpaid amounts, the
Registrar will be obliged to seek payment of those amounts
in due course from the payer under the liability

Clause 39 : Application for variat to enable 1i 11
to _again become enforc e und Act

This clause is complementary to, and should be
read in conjunction with, clause 38.

A necessary corollary to "opting-out® of the
scheme is being entitled to come back into the scheme and
to once again have the registered maintenance liability
enforceable under the Bill. Accordingly, subclause 39(1)
allows a payee who has elected to "opt-out” of the scheme
under clause 38 to apply to the Registrar, in the approved
form, for the liability to be reactivated.
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Under subclause 39(2), following receipt
completed form, the Registrar is requireg - R gE N lx

. to recommence enforcement of liabilit
y under the
Bill-on a day, not being more than 60 days after
receipt of the form under subclause (1) -
raqraph (a); and

+ to make such variations to particulars i
in th
Child Support Register to - ¢

. givg full effect to a court order or court
registered maintenance agreement that affects
the liability (subparagraph (b)(i); or

i the happening of an affecting event
(subparagraph (b)(ii)).

. Under paragraph 38(2)(a), the Regi i
required to re-establish enforcemént of tgestfgiiizty
:xthin 28 days after receipt of the duly completed form

rom the payee. Should the Registrar refuse or fail to do
so,_subcleuse 4(4) would operate in relation to the
Registrar’s failure or refusal : see earlier notes on that

subc =
deci;;::?¢and the definition of "appealable refusal

Clause 40 : Entry wrongly existing in Child Support Register

This clause (like clauses 41 and 42 i
the Registrar in the general administration ;fwti; gggigt
Support Register. There may be circumstances where the
Registrar becomes satisfied that, despite the precautions
provided for in the Bill, an entry was wrongly made in the
Child Support Register. This clause requires the Registrar
to delete such entries from the Register.

Clause 41 : Obsolete entries in Child Support Register

Subclauses 23(3) and (4) and clause 38
) 2 togeth
will mean that certain registered maintenance liabglitgzs
are no longer enforceable under the Bill. At the same

time, a te i :
liability,rMinatlng event may happen in relation to such a

In both these cases, the effluxion of ti
" y time ma
mgan that the entries in the Child Support Register be{ome
o solete e.g. a payer of a child maintenance liability
cggﬁ:;out wgflthglschEﬁe and the child later turns 18.
allow the Regist
Sy thglaagister. egistrar to delete such entries
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Clause 42 : Correction of clerical errors and other
mistakes in Child Support Register

This clause will authorise the Registrar to
correct any clerical error or other mistake that may, from
time to time, be identified in the particulars entered in
the Child Support Register in relation to a registered
maintenance liability.

PART IV - COLLECTION BY DEDUCTION
FROM SALARY OR WAGES

Division 1 - Automatic Withholding

Divisi'on 1 of this part contains a range of
provisions that relate to the obligations placed on
employers to deduct maintenance from the salary or wages of
their employees who are payers of enforceable maintenance
liabilities. As pointed out earlier in this memorandum,
automatic withholding is based broadly on the PAYE
provisions of the Income Tax Assessment Act 1936.

Although the Bill provides for other methods of
collection, automatic withholding is to be the primary
approach and will be used for liabilities that arise after
the commencement of this Act in as many cases as
practicable where the payer is an employee.

Clause 43 : General rule of collection by automatic
withholding in case of employees

Clause 43 sets out the general rule that automatic
withholding is to apply where the payer of an enforceable
maintenance liability is an employee.

Subclause 43(1) is the operative provision that
specifies that the Registrar shall, as far as practicable,
collect amounts due to the Commonwealth under the liability
by deduction from the salary or wages of the payer of an
enforceable maintenance liability.

Subclause 43(2) qualifies the general rule under
subclause (1) by providing that automatic withholding is to
apply whether or not the particulars in the entry in the
Child Support Register contain a statement that automatic
withholding applies. However, where the particulars
contain a statement that automatic withholding does not
apply because of one of the reasons set out in clause 44
(see notes on that clause) automatic withholding will not
apply in relation to the liability.
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Clause 44 : Cases in which automatic withholding not
applicable

‘By virtue of the operation of clause 44, automatic
withholding will not apply in certain circumstances.

By subclause 44(1) the payer of the registrable
maintenance liability that arose before the commencement of
thl: Bill may elect that automatic withholding is not to
apply.

The payer must furnish a duly completed approved
form to the Registrar who shall:

include in the particulars of the entry in the
Child Support Register a statement that automatic
withholding does not apply - where the form is
received by the Registrar before the liability is
registered (paraqraph (a));

- vary the particulars of the entry within 28 days
after receiving the form so they contain a
statement that automatic withholding does not
apply - in any other case (paragraph (b)).

Subclause 44(2) proposes that a court having
jurisdfction under this Bill - see notes on Part VIII of
this Bill - may, by order, direct that automatic

withholding is not to apply in relation to the liability,
if it is satisfied that:

. the payer of a registrable maintenance liability
would be likely to make regular and timely
payments (see also notes on paragraph 3(b) of the
Bill) if automatic withholding was not applied
(paragraph (a)); and

- it is undesirable on the grounds of personal
privacy in the special circumstances of a
particular case that automatic withholding should
apply (paragraph (b)).

Where proceedings are instituted in a court under
subclause (2), it is possible that it may be some time
before a decision could be given that automatic withholding
was not to apply on the grounds of personal privacy. '
Accordingly, subclause (3) provides a facility to the court
to direct by order, if the circumstances so warrant, that
automatic withholding not apply pending the disposal of the
proceedings referred to earlier.
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Subclause 44(4) requires the Registrar to ensure
that a statement is included in the particulars 9{ the
entry in the Child Support Register that automatic
withholding does not apply where:

. a court makes an order under subclause (2) or (3)
that automatic withholding is not to apply

(paragraph (a)); and

. the payer of the registrable maintenance liability
furnishes a certified or sealed copy of the order
to the Registrar (paragraph (b).

Where the Registrar has to vary the entry under this
subclause, it must be completed within 28 days afFer
receipt of the cbpy of the order. Should the Registrar
refuse to vary the entry within that time, subclause 4(4)
will come into operation : see notes on that subclause and
the definition of "appealable refusal decision" in
subclause 4(1).

Subclause 44(5) stipulates that where:

. the particulars in the entry on the Child Support
Register contain a statement that automatic
withholding does not apply because of the
operation of subsections (1) or (4) (paragraph

(a)); and

. the payer fails to make regular and timely
payments to the Registrar while automatic
withholding is not being applied

(subparagraph (b){i)); or

. the payer fails to provide a copy of an order of
the court under subclause (3) to the effect that
automatic withholding is not to apply, within 3
months of the making of that order (subparagraph
(b)(iiid);

the Registrar shall vary the particulars to show that
automatic withholding applies, provided the Registrar is
satisfied that automatic withholding would be an efficient
method of collection in a case referred to in subparagraph
(by(i).

By subclause 44(6), the Registrar may include in,
or vary, the particulars of the entry in the Child Support
Register, a statement that automatic withholding does not
apply where the Register is satisfied that due to Fhe
special circumstances of a particular case automatic
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withholding would be an inefficient method of collection.

On? example where this might occur could be the case of an
itinerant worker.

i Subclause 44(7) requires the Registrar to va the
particulars so that automatic withholding applies unlzgs
the Registrar is satisfied that automatic withholding would
still not be an efficient method of collection where:

. the particulars contain a statement that automatic
withholding does not apply because of

subclause (6) (paragraph (a)); and

- the payer fails to make regular and timely
payments to the Registrar while automatic

withholding is not being applied (paragraph (b)).

Sub?lause 44(8) directs the Registrar to vary the
particulars in the entry in the Child Support Register so
that automatic withholding applies where:

- the particulars contain a statement that automatic
withholding does not apply because of

subclause (6) (paragraph (a)); and

~ tbe Registrar becomes satisfied that automatic
withholding would be an efficient method of

collection (paragraph (b)).

Subclause 44(9) provides that the Registrar shall
have par?icular regard to the need to ensure ghat payments
are received on a regular and timely basis when determining

whether automatic withholding should apply for th urpo
of subsections (5), (6), (7) and (8). cad e s

_Subclause 44(10) stipulates that automatic
:i;hhold;gg wiél not apply when the period at which amounts
re payable under an enforceable maintenan 1 i
exceed one calendar month. e ldehiatyy

Clause 4

5 : Notification to be given to employer and
employee

Clause 45 provides for a written notice to be
given to an employer requiring the employer to institute
automatic withholding in respect of a particular payer.
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Under subclause 45(1), the notice to the employer
should specify the name of the payer and other particulars
of the payer which will enable the payer to be identified
by the employer (paragraph (a)). The notice should
instruct the employer:

. to make periodic deductions in accordance with the
specified weekly deduction rate from a specified
day (subparagraph (b)({i); and

to pay the amounts deducted to the Registrar in
accordance with subsection 47(1) (see later
notes); (subparagraph (b)(ii)).

By subclause 45(2), the Registrar is required to
give a written notice to the employer varying or revoking
the earlier notice where:

particulars entered in the Child Support Register
are varied (paragraph (a)); and

. the Registrar considers that the notice issued in
accordance with subclause (1) should be revoked or
varied because of the variations made to the

particulars (paragraph (b).

Subclause 45(3) requires the Registrar to give
forthwith a copy of a notice issued in accordance with
subclause (1) or (2), to the payer.

Clause 46: Duty of employer to make deductions from salary
or wages

This clause sets out the basic duties of employers
in relation to automatic withholding.

By subclause 46(1) but subject to the protected
earnings amount (see notes on subclause (3)), an employer
is obliged to make a deduction from the salary or wages of
an employee in relation to whom a notice has been given to
the employer under subclause 45(1). A penalty of $1,000 is
provided for contravening this requirement. An amount not
exceeding the amount of the deduction may also be payable
(see later notes on subclause (5)).

Subclause 46(2) stipulates, subject to the
protected earnings amount (see notes on sub-clause (4)),
that the amount of the deduction is the amount ascertained
by applying the weekly deduction rate (see earlier notes on
that expression in subclause 4(1)) specified in the notice
to the pay period.
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Subclause 46(3) states that a deduction shall not
be made from the salary or wages in respect of a particular
period if the salary or wages are less than the protected
earnings rate (see earlier notes on that expression in
subclause 4(1)) for that period (in subclause (4) called
the protected earnings amount).

Subclause 46(4) deals with the situation where the
amount of salary or wages is greater than the protected
earnings amount but is not enough to cover the required
deduction. In this case the amount of the deduction is to
be the amount by which the amount of salary or wages
exceeds the protected earnings amount.

Where a person is convicted before a court of an
offence against subclause (1), the court may order the
person to pay to the Registrar an amount not exceeding the
amount of the deduction : subclause 46(5)

Subclause 46(6) applies to payments of salary or
wages which do not relate to any specific period of time.

Paragraph (a) of that subclause provides that in the case
of salary or wages paid for piece work or in respect of
services rendered under a contract wholly or principally
for the labour of the employee, the employee shall be
deemed to be entitled to receive the salary or wages in
respect of the period of time from the commencement of the

performance of the work or services until the completion
thereof.

Paragraph (b) states that in the case of salary or
wages paid in respect of any other service performed or
rendered but not in respect of a period of time, the
recipient shall be deemed to be entitled to receive the
amount in respect of the period of 52 weeks preceding the
date of receipt. Where payments are received in respect of
a period of time in excess of 1 week, their reduction to a
weekly basis is provided for by paragraph (c).

Subclause 46(7) proposes the aggregation, for the
purpose of automatic withholding, of 2 or more sums

received from the one employer in a week or part of a week.

Subclause 46(8) specifies that in taking the
protected earnings amount into consideration (see earlier
notes on subclauses (3) and (4)), the amount of any salary
or wages shall be taken to be the net amount after
deduction of tax instalment deductions in accordance with
the PAYE provisions of the Income Tax Assessment Act 1936.
By virtue of sub-section 251R of that Act, tax instalment
deductions include Medicare Levy.

51.

Clause 47 : Additional duties of employers

Clause 47 is complementary to clause 46 and places
some additional duties on employers.

By subclause 47(1), an employer who had made
deductions of maintenance during any calendar month mus;
pay to the Registrar the amounts so deducted and furnish,
in the approved form, the particulars required by the form,
not later than the seventh day of the following montgé A
penalty of $5,000 or imprisonment f?r 12 months, or th,
is provided for contravention of this subclause.

Subclause 47(2) provides that when a payment of
salary or wages is made to an employee to whom a notice
under subclause 45(¢(1) is in force, the employer must give
written notice to the employee:

. of the amount of the deduction (paragraph (a)); or
. that no deduction has been made (paragraph (b))

A penalty of $1000 is provided for contravention
of this subclause by an employer.

An employer is also required to notify the
Registrar, in ghe approved form, if an employee to whom a
notice under subclause 45(1) is in force, ceases to be an
employee of the employer The reguirement, which is "
provided for by subclause 47(3), must be discharged by the
seventh day of the month following the cessation of
employment of the employee.

A penalty of $500 is provided for contravention of
this subclause.

Subclause 47(4) allows the Regiz:§ar to Iaxy n;y
of the requirements of the last three su auses in suc
instances and to such extent as the Registrar thinks fit.
In such a case, a written notice should be served on the

employer.

Clause 48 : Two or more employers in relation to one
employee

This clause will allow the Registrar to apply
automatic withholding where the payer of an enforceable
maintenance liability is in receipt of salary or wages from
more than one employer. Under paraqraph (a), the Registrar
may treat any one employer as the only employer for the
purposes of automatic withholding.
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As an alternative, the Registrar ma o
more than one employer. 1In this cgse Qa;agrgég ?i?cilfszﬁ
the Registrar to apply such modifications as the Registrar
considers appropriate in relation to any 2 or more
employers of the one payer/employee. The modifications
must be made in order to ensure that the amounts collected
:{ :utom;tic withholding are, in total, the same as those
emglo;g:.d have been collected if the payer had only one

ause 49 : Discharge of er’s liability to R
cl 9 harg pay v eqgis
employer’s liability to payer e

This clause stipulates that where an empl
applies automatic withholding and deducts an amogn:ygiom

the salary or wages of the r of an enf
maintenance liability: o o

- the payer is discharged from his or her liability
to make payments to the Registrar to the extent of

the amount deducted (paragraph (a)) - s
notes on clause 66; and .

the employer is discharged from all liability to
pay the amount to any person other than the

Registrar (paragraph (b)).

Cl e 1 P nt trustees of deduct a ts

This clause applies where an amount of mainte
is payable to the Registrar by an employer who no longgznce
has control over the employer’s property.

Subclause 50(1) is a technical mea
ensure that where an amount is deducted by ::::n:::igned -~
withholding and is payable to the Registrar by an employer
whose property subsequently vests in a trustee (eg in the
case of a deceased estate or a bankruptcy), the trustee is
liable to pay the amount to the Registrar.

Subclauses 50(2) and (3) are complementary

provisions to subclause (1). Subclause (2) prov

an amount payable to the Registrar by a trusgee igg:rthat
subclause (1) has priority over all other debts except a
debt payable by a trustee to the Commissioner of Taxation
under subsections 221P(1), 221YHJ(3), or 221YHID(3) of the
Income Tax Assessment Act 1936. The effect of subclause

(2) is to ensure that the property will be
each or all of the debts, as the zase may b:?portioned ¥
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The priority accorded the Registrar by subclause

(2) is limited in certain instances where the property
vests in a trustee of an estate of a bankrupt or a
liquidator of a company. Subclause (3) ensures that a
trustee or liguidator is entitled to recoup any costs,
charges or expenses of the administrator of the trust
estate or the winding up of the company, as the case
requires, before any amount payable under this section.

This provision corresponds and is to the same
effect as sections 221P, 221YHJ and 221YHZD of the Income
Tax Assessment Act 1936 which operate in respect of
unremitted PAYE, prescribed payments and natural resource
and royalty payments, respectively.

Division 2 - Penalties
Clause 51 : Penalty for late remittance of deductions

This clause will impose a penalty in a case where
an employer, other than the Commonwealth, deducts
maintenance from a payment of salary or wages during a
month but fails to remit the amount to the Registrar within
the time required, i.e. by the seventh day of the next

month (see earlier notes on clause 47). The employer will
continue to be liable to pay the unremitted amount to the
Registrar - ragra 1(a)) - and will also be liable to

pay to the Registrar, by way of penalty -

. if the employer is a government body (a defined
term), an amount equal to 20% per annum calculated
in respect of the unpaid amount for the period the

amount remained unpaid - (subparagraph (b)(i)); and

. if the employer is not a government body, an
amount referred to as the "relevant penalty
amount” equal to 20% flat of the unpaid amount
(sub-subparagraph (b)(ii)(A)), plus an amount
egqual to 20% per annum of the amount remaining
unpaid in respect of both the unpaid amount and
the relevant penalty amount, also calculated for
the period that the unpaid amount remained unpaid

(sub-subparagraph (b)(ii)(B).

Clause 52 : Penalt or failure c. to make deductions
from salary or wages

Clause 52 statutorily imposes a penalty on an
employer who fails to meet the obligations created for the
employer under Division I of Part IV. This clause applies
where an employer fails to make the appropriate deduction
of maintenance from a payment of salary or wages.
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By paraqraph (a) of this clause, where an
employer, other than the Commonwealth, makes a payment of
salary or wages and contravenes subclause 46(1) by failing
to make a deduction of maintenance, the employer is liable
to pay to the Registrar, by way of penalty, an amount equal
to 20% per annum of so much of the undeducted amount as
remains unpaid, calculated from the date when the
deduction, if made, should have been paid to the
Registrar. By virtue of subclause 46(1), this date will,
in practice, be the seventh day after the end of the month
in which the salary or wages were paid.

Paragraph (b) provides an additional penalty, in
the case of an employer other than a government body, of an

amount equal to the amount which the employer failed to
deduct.

se 53 : Penalty in relation to certain unex lain
remittances of employers

Where an unexplained shortfall in a remittance is
received from an employer and the Registrar is unable to
determine the amounts attributable to each of the employees
who are payers, the Registrar may make up the shortfall
from consolidated revenue provided the amount required does
not exceed an amount to be prescribed by Regulation (see
later notes on clause 78).

This clause specifies that an employer is liable
to pay to the Registrar, by way of penalty, an amount equal
to the appropriated amount where :

-+ @an amount is received by the Registrar under
paragraph 47(1)(a) from an employer other than the

Commonwealth in relation to a month {paragraph
fa));

the employer contravenes paragraph 47(1)(b) - i.e.
the employer does not furnish in the approved
form, the particulars required by the form
(paragraph (b)); and

- an amount is appropriated out of the Consolidated
Revenue Fund under paragraph 78¢3)(d) in relation
to the employer in relation to the month

(paragraph (c)).
Clause 54 : Remission of certain penalty amounts

By this sub-clause, the authority of the Registrar
to remit penalties (referred to as "late payment penalty")
is restricted to certain circumstances that parallel those
in other Acts of which the Commissioner has the general

55.

ini 1936
dministration e.g., the Income Tax gssessment A?t =
:hich authorises, iﬁter alia, remission of certain amounts
of late payment penalty in respect of the PAYE provisions

of that Act.

Under paragraph (l)(a), the Registrar will be
permitted to remit late payment penalty payable by an
employer if the Registrar is satified that the
circumstances that led to the delay in payment of the
amount deducted were not caused by an act or omission of
the employer and the employer has taken reasonable action
to mitigate the effects of the circumstances that led to
the delay.

Paragraph (1)(b) will authorise the Registrar to
remit the late nt penalty, in appropyiate cases,
notwithstandingpzazi the circumstances which led to the
delay in payment of the principal amount were caused by the
employer, e.g., a miscalculated business decision. .
Remission of the late payment penalty will be possible if
the Registrar is satisfied that the employer has made a
reasonable attempt to mitigate the effects of those i
circumstances and that it is fair and reasonable to remit
the amount imposed in view of the nature of those
circumstances.

By paragraph (l)(c) the Registrar will be able to
remit late payment penalty where the Registrar considers

that there are other special circumstances to justify that
course.

The automatic imposition of late payment penalty
would, in some cases, result in very small amounts 9f
penalty being payable. Paragraph (1)(c) would permit thed
Registrar to remit those small amounts if collection woul
not be cost effective for example.
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While subclause (1) will restrict the Registrar’s
authority to remit penalties other than the undeducted
amount, relevant penalty amounts and appropriated amounts,
subclause (2) will permit the Registrar, for such reasons
as the Registrar thinks sufficient, to remit the whole or a
part of the undeducted amount, relevant penalty amounts and
appropriated amounts imposed by sub-subparagraph
51(b)(ii)(A), paragraph 52(b) or clause 53 : see notes on
that sub-subparagraph, paragraph and clause.

Subclause (3) requires the Registrar to give a
written notice to the employer where a decision is made to
remit part only of an amount payable as mentioned in
subclause (2) or not to remit in any part of such an amount.

Clause 55 : Reduction of late payment penalty where
judgment debt carries interest

This clause will ensure that an amount of penalty
for late payment under sub-subparagraph 51(b)(ii)(B) or
paragraph 52(a) continues to accrue in respect of unpaid
principal amounts notwithstanding that judgment for payment
of the principal amount has been given or entered in a
court. When in such a case, the judgment debt itself
carries interest, the penalty otherwise payable is to be

reduced by the amount of judgment interest that relates to
the unpaid amount.

Clause 56 : Penalties to be alternative to prosecution for
certain offences

By clause 56, an amount of penalty will not be
payable under the automatic withholding provisions if a
prosecution is instituted against the employer for the
offence to which the penalty relates. Where an employer
has paid an amount of penalty and a prosecution is
instituted against that employer for the particular
offence, the amount paid is to be refunded or applied by
the Registrar in total or partial discharge to a debt due
to the Commonwealth by the person under this Bill. If the
prosecution is withdrawn, the employer would again become
liable to pay penalty amount.

57.

Division 3 - Provisions applicable to employers

Clause 57 : Employers not to prejudice employees because of
T strable maintenance liabi ies etc.

The purpose of this clause is to protect an
employee who is a payer of a registrable maintenance
liability from discrimination by his or her employer.

Subclause (1) proposes that an employer who :

. refuses to employ, or to pay salary or wages to,
another person (paragraph (a));

. dismisses, or threatens to dismiss, another person
from the other person’s employment (paragraph (b));

. terminates, or threatens to terminate the payment
of salary or wages to another person (paragraph
(e)d;

prejudices, or threatens to prejudice, another
person in the other person’s employment or
otherwise in the receipt of salary or wages;
(paragraph (d)); or

. intimidates or coerces, imposes any pecugia;y or
other penalty on or takes any other disciplinary
action in relation to, another person;j;

(paragraph (e));

because the other person is the payer of a
registered maintenance liability (paragraph (f)) or is an
employee in relation to whom a notice has been given to the
employer under subsection 45(i) (paragraph (g)) is guilty
of an offence punishable on conviction by a fine not
exceeding $2000.

Subclause (2) states that in a prosecution for an
offence under the previous subclause, it is a defence if
the defendant proves, on the balance of probabilities that
the action was not motivated (either wholly or in part) by
a reason specified in that subclause. However, it is not
necessary for the prosecutor to prove the reason for the
defendant'’s action.

By subclause (3) the court may order the payment
of compensation to the person for loss or damage suffered
as a result of any such discrimination (paragraph (a)).
The court may also order the taking of action to\femedy or

N
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reduce the loss or damage suffered by the
person as a
result of the act (e.g. reinstate the employee where he or

she has been dismissed) (paragraph (b)). Both paragraphs

57(3)(a) and (b) only arise where the em 1
of an offence against subclause (1). R S

Clause 58 : Employers not to disclose information etc.

This clause places an obli i
gation on employers
to disclose to a second person, any informationpinyrela:z;n

to an employee who is a payer. A
. penalty of §
provided for contravention of this obliggtion,looo 18

Any person who is or has been an em 1
agraph (a Or a person employed by, or s b
rformin
services for, an employer (paragraph (b;) sh§§1 not e

to the affairs of a third
disclosed or obtaine§ because of automatic withholg§:;?n
Information may be disclosed, however, when it is in

connection with the carrying on of the employer’s affairs

aus : Records to be kept and preserved mpl rs
This clause requires an
:ha;ergcord and explain all amoun
o educted, from salary or wa
ges under section 4

g:;:;e;crs engaged in by the employer, or required tg ;:d
- oldi:g?y the employer, for the purposes of automatic

employer to keep records
ts deducted, or required

The records must be kept in the Engl
is
gt, if not in written form (e.g. in computog's :eiggg?ag:e
n a form which is readily accessable and convertible into

English. i
grs. The records are to be retained for a period of 7

The Registrar may notify a
person that retenti
g: the records is not required. Also, retention of 2ecggda
: not required where the person is a company that has gone
nto liquidation and has been finally dissolved.

The maximum penalty on conviction f
comply with clause 59 is a fine of $2000. R RER e

59.
Clause 60 : Incorrect keeping records etc.

Subclause 60(1) will make it an offence for an
employer, who is required by clause 59 to keep records, to
keep them in such a way that they do not correctly record
or explain the matters to which they relate. The maximum
penalty on conviction for an offence against this subclause
is a fine of $2000.

Subclause (2) of this clause states that it will
be a defence if the employer proves on the balance of
probabilities that the employer did not know and could not
be reasonably expected to have known that the record to
which the prosecution relates did not correctly record and
explain the matter or act to which the record relates.

Clause 61 : Access to premises etc.

Subclause 61(1) will reguire that, for automatic
withholding purposes, an officer duly authorised by the
Registrar be given entry, at all reasonable times, to land
or premises, free access at all reasonable times to all
books, records and other documents held by any person, and
the right to inspect, examine or make copies or extracts
therefrom.

By subclause (2) of this clause, an officer is not
entitled to remain on land or premises unless a written
authority signed by the Registrar is produced on the
request of the occupier.

Subclause (3) will require any occupier of land or
premises, entered or proposed to be entered by a duly
authorised person for the purpose of enabling the effective
exercise of the officer’s powers under this section, to
provide that officer with all reasonable facilities and
assistance that the occupier is reasonably capable of
providing. The maximum penalty on conviction for failure
to comply is a fine of $1,000.

Clause 62 : Public officer of company

For the purposes of the Income Tax Assessment Act
1936, every company carrying on business or deriving

property income in Australia must, unless specifically
exempted, at all times have a public officer. The public
officer of a company is answerable for the doing of all
such things as are required to be done by the company under
that Act and, if in default, is liable to the same
penalties.
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By virture of the operation of subclause (1), the
person who is the public officer of a company for the

purposes of the Income Tax Assessment Act 1936 is the
public officer of the company for the purposes of this
Bill. The address for service of the public officer under
that Act is also the address for service under this Bill.

Subclause. (2) proposes that service of any
document or requisition (e.g. under clause 120) at the
address for service of the public officer or on the public
officer is sufficient service on the company. If there is
not a public officer at any time, service on any person

acting or appearing to act in the company’s business is
sufficient.

The public officer is answerable for the doing of
all things as are required to be done by the company under
this Bill and, in case of default is liable to the same

penalties: subclause (3)

Subclause (4) stipulates that everything required
to be done by a public officer in that capacity shall be
deemed to have been done by the company.

Subclause (5) provides that this Bill applies in
relation to the company as if there were no requirement to
appoint a public officer if at any time there is not a
public officer.

The company is deemed to be liable jointly with
the public officer for any penalty imposed on the public
officer as a result of any proceedings taken under this
Bill against the public officer: subclause (6)

Subclause (7) qualifies the operation of clause 62
by 'providing that if the Registrar thinks fit, any notice,
process or proceeding under this Bill may, instead of being
served on or taken against the public officer, be served on
or taken against another officer of the company, any
director or secretary, attorney or agent of the company .

In such a case, that person has the same liability in
relation to the notice, process or proceeding as the
company or public officer would have had if it had been
given to or taken against the company or public officer,

Clause 63 : Public officer of trust estate

The provisions of this clause, which is
complementary to clause 62, are to the same effect and for
the same purpose as that clause except they provide for the
particular circumstance of a trust estate rather than a
company (see earlier notes on clause 62).

61.

Division 4 - Miscellaneous

Cclause 64 : Amounts payable under past debts due to

Commonwealth

By this clause, amounts payable to the Registrar

under this Part are to be debts due to the Commonwealth.
The effect of this clause is for amounts deducted by, or
deductible by, an employer, under Division 1 as well as

penalties payable under Division 2 are all debts due to

Commonwealth.

Clause 65 : Application of amounts paid or credited where 2

or more debts due

s clause allows the Registrar to apply amounts
received ¥tém an employer under this Part - by deductigghts
from salary or wages of employees - against a debt or
of the employer to the Commonwealth under this Part in
whatever manner the Registrar chooses.

i t out
Paragraphs (a), (b) and (c) of this clause se
the circumstagceg in which the operation of this clause
will be invoked. They are where -

. an employer owes 2 or more debts to the

Commonwealth - paragraph 65(a);

. some amount is paid to, or credited by, the
Registrar in satisfaction of all or a part of

those debts - paragraph 65(b); and

t

. the total debt of the employer exceeds the amoun
paid to, or credited by, the Registrar - paragraph
65(c).

When these circumstances occur, the clause will
operate in such a way that the Registrar may -

i ial
. apply the amount paid, or credited in part ¢
dggcgarga of the total debt - paragraph 65(d); and

. recover the balance - paragraph 65(e).
The application of the payment or credit by the

i ffected by any
Registrar under this clause will not ?e a
digection given by or on the employer’s behalf.
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PART V - PAYMENT AND RECOVERY OF CHILD
SUPPORT DEBTS

Clause 66 : When child support debts due and payable

This clause has general application in relation to
a child support debt. It provides the rule for payment, in
relation to such a debt, so that where the debt arises in
any calendar month, it is due and payable on the seventh
day of the following month. By this clause all payers are
required to remit their child support debts by the seventh
day of each month. For payers who are not employees or who
are employees but are not subject to automatic withholding
a direct remittance to the Registrar will be required each
month. For payers who are employees that are subject to
automatic withholding, the deduction by the employer under
Part IV of the Bill will discharge those payers liability
under this clause : see notes on clause 49 in that Part.

Clause 67 : Penalty for late payment of child support debts

The amount of a child support debt may not always
be substantial in terms of its guantum, but it is, of
course, always significant to the payee who usually depends
on receipt of the amount. While it is customary to provide
a late payment penalty for debts to the Commonwealth that
are overdue, an interest component may not, in itself,
prove to be sufficient incentive for payers to make regular
and timely remittances (see notes on paragraph 3(1)(b) of
the Bill).

Accordingly, subclause 67(1) establishes a penalty
on a person liable to pay a child support debt, where that
debt, in relation to a month, is unpaid after the seventh
day of the following month, of the greater of -

. $20 (paragraph (a)); or
. a 20% per annum interest component (paragraph (b)).
Subclause (2) formally provides for any amount
payable to the Registrar under subclause (1) to be a debt
due to the Commonwealth.

Clause 68 : Remission of late payment penalty

This clause will empower the Registrar to remit

penalties payable by a person under clause 67 (see notes on
that clause).

The authority of the Registrar to remit those
penalties (in this clause referred to as "late payment
penalty”) is restricted to certain circumstances.

63.

er paragraph (a) the Registrar will be
ermitteduzg remit late payment penalty payable by a E:::un
if the Registrar is satisfied that the circumstange:t e
jed to the delay in payment og the child support deth
not caused by an act or omissch of the person ag f?ects
person has taken reasonable action to mitigate the e
of the circumstances that led to the delay.

Paragraph (b) will authorise the gegistrazsto
cases,
it the late payment penalty, in appropriate
:ﬁﬂwithstanding that the circumstances which led to deby
delay in payment of the child support debt were cauill >y
the payer. Remission of the late payment penalty w 2
ossible if the Registrar is satisfied that the payer hase
:ade a reasonable, attempt to mi;igate the effects of t 9:
circumstances and that it is fair and reasonable to remi
the amount imposed in view of the nature of those
circumstances.

paragrap ) ill be able to
By paragraph (c) the Registrar w e
ate nt penalty where the Registrar consl
:iztttiere gizmgther special circumstances to justify that

course.

clause 69 : Reduction of late payment penalty where
judgment debt carries interest

i 1ty
Clause 69 will ensure that an amount of penal
i n
late yment under clause 67 continues to accrue
i:gpect o?aan unpaid child support debt notwithstanding
that judgment for payment of that debt has b:in qi:;;eﬁi
tered in a court. Where, in such a case, e ju

sgbt itself carries interest, the penalty otherwise p;y:ble
is to be reduced by the amount of judgment interest tha
relates to the unpaid child support debt.
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Clause 70 : Apportionment of payment between pavyees

It is possible that a payer under the Bill will

have more than one child support debt
(paragraph 70(a)
for those debts to relate to 2 or more registrable a)) and

maintenance liabilities but with different payees
(paragraph 70(b)). This clause provides a stZtutory rule
to be appligd in these cases where an amount is to be paid
to, or credited by, the Registrar in respect of those debts
(paragraph 70(c)) and the amount to be paid to, or credited
ziém;?: Registrar is less than the total debt. For

; @ payer owes 5100 for ee
B, and only remits $75 to the Rg;{str:r?nd o

By this clause, payee A would receiwv
payee B, $50. In other wurgs, a strict app;r:igﬁiezgd
ac;ordlng to the amount of each payee’s debt is to apply in
re ;tion to the $75 paid by the payer. This result is to
apply irrespective of any direction given by the payer in
relation to the amount of the payment.

Clause 71 : Direct payments to pavee

Clause 30 specificall
i ’ ¥ provides for debt
in relation to an enforceable maintenance 1iabili:yp:gag:e

unenforceable by the payee as against
the
debt will be a debt due to the gommonwealtﬁ?yer s

) However, circumstances may arise w

is, for example, in urgent need ofyhis or hgir:g¥n::§aﬁzgee

:gd the payer agrees to pay an amount of maintenance ?

b;rectly to the payee. This clause sets out the rules to
followed by the Registrar in such cases.

Under the clause, the Registrar ma
y credit a
?@rect payment to a payee by a payer against the payer’s
iability to the Commonwealth provided that -

- the amount received by the pa i
yee is intended
both the payer and payee to be in complete arby
partial'satisfaction of the payer’s liability to
the Registrar (paragraph 71(a)); and

. the Registrar is satisfied, on
R : p receipt of an
appl%catiOn by either the payer or payee that
g:;ﬁ;: :ho:ﬁd be given for the amount, having due
o e special circumsta
(paragraph 71(b)). SRR .
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Clause 72 : Application of tax overpayments

This clause is an aid to efficient collection of
child support debts by the Registrar. It provides, in
broad terms, that where an amount is owing to a person
under an Act of which the Commissioner of Taxation has the
general administration (paragraph 72(a)) and a debt is due
to the Commonwealth under this Bill by that person
(paragraph 72(b)), the Registrar may apply the amount owing
to the person against the amount of the debt. This clause
operates notwithstanding anything contained in any Act
administered by the Commissioner or any other law of the
Commonwealth.

PART VI - PAYMENTS TO PAYEES

This Part contains two Divisions which set out the
accounting treatment to be accorded child support debts
collected by the Registrar and the rules to be applied to
ensure that these moneys are distributed to payees in the
most timely manner.

Division 1 of this Part - Establishment and
Operation of Trust Account - establishes and governs the
operation of the Child Support Trust Account, which will be
used to account for amounts collected and distributed by
the Registrar. It also recognises the trust nature of
moneys to be collected from payers.

Division 2 - Payments to payees - sets out the
rules to be applied in paying maintenance collections to
payees. Payment will be made, in practice, by the
Secretary of the Deépartment of Social Security on the first
Wednesday of each month. Generally speaking, all amounts
deducted by employers and paid by payers during the payment
period will be distributed by the Secretary unless the
payment is received in respect of a liability not yet due.
Appropriations will be made from the Consolidated Revenue
Fund to cover certain shortfalls in remittances by
employers and where the Registrar is satisfied that child
support deductions have been made from the employees’
salary or wages but the employer has failed to remit those
deductions to the Registrar by the "closing day" : see
earlier notes in subclause 4(1) on this term.
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In this way persons dependent on the regular recei
i t of
maintenance will generally not suffer hardship simgly

:?c:::eagilfn employer’s non-compliance with the provisions

Division 1 - Establishment d operation of Trust Account

Clause 73 : Establishment etc.

By subclause (1) of this claus
Trust Account is created. B2 RS S

By subclause (2), the Child Support Trus i
to be a trust account for the purposes gg sectigntsg:ngfls
the Audit Act 1901. This means that moneys standing to the
credit of the Child Support Trust Fund will be deemed to be
moneys standing to the credit of the Trust Fund. The Trust
Fund is one of the three separate funds that make up the
Commonwealth Public Account. The other two funds are the
Consolidated Revenue Fund and the Loan Fund.

ause 74 : Pa nts into Trust Account

This clause identifies the amounts whi
e ch, when
received by the Registrar, may be paid into the Téust Fund.

Subclause 74(1) provides for ent of th
following amounts into that Fundpfym N

. payments for child support debts from direct
payers and employers - paraqraph (a);

. ex-gratia payments made voluntarily b
transmission to payees - pgragraghygbf;payers s

. amounts collected from overpayments made to
persons out of the Trust Fund - paragraph (c); and

- amounts appropriated from the Consolidate
Fund in relation to unremitted deductionsdol;evenue
employers (see later notes on clause 77) and
unexplained remittances from employers (see also
later notes on subclause 78(3)).

If a payer sends one amount to the Registra
part only of that amount appears to be an amoﬁgt cov:rzgdb
subclause_(l), then subclause (2) authorises the Registrary
to determine the proportion of the total amounts falling
within s?bclause (1). Any determination of the Registrar
under this subclause must be in writing.
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clause 75 : Payments out of Trust Account

This clause is complementary to clause 74 in that
if specifies the purposes for which moneys standing to the
credit of the Trust Account may be applied. They are as
follows -

. to make payments to payees of registered
maintenance liabilities under subclause 76(1) -

paragraph (a);

. to pay to payees ex-gratia payments received by
the Registrar from payers - paragraph (b);

to refund to persons amounts paid into the Trust
Account that were not child support debts or other
amounts the Registrar was entitled to receive -

paragraph (c); and

. to reimburse the Consclidated Revenue Fund in
relation to amounts received from employers and
payers in relation to appropriations required by
clause 77 or subclause 78(3) (see later notes on
that clause and subclause = paragraph (d))

Division 2 - Payments to payees

This Division covers all payments to payees that
the Registrar has collected whether by deduction from
salary or wages of employees or directly from the payer.
It also provides for payments to be made from consolidated
revenue in certain circumstances (see later notes in this
Division).

Clause 76 : Entitlement of payees to be paid collected
mounts

This clause sets out the entitlement of payees to
receive maintenance which has been collected by the
Registrar on their behalf and specifies a timing mechanism
for such payments.

Subclause 76(1) delineates, subject to subclause
(2) and subclause 79(2) (see later notes), the entitlement
of a payee of a registered maintenance liability to be paid
on or before the first Wednesday following the end of each
calendar month (referred to as the "current month”), the
total of the following amounts -

. amounts deducted by an employer by means of
automatic withholding during the month immediately
preceding the current month (referred to as the

previous month) (paragraph (a));
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- amounts received by the Registrar (other than by
means of automatic withholding) in payment of a
child support debt during the payment period i.e.
the period beginning on the day following the
closing day (a defined term in subclause 4(1) :
see notes on that subclause) of the previous month
and ending on the closing day of the current month
(paraqgraph (b)); and

. to the extent that they have not previously been
paid to the payee, any arrears i.e., amounts
collected by the Registrar that were deducted by
an employer by means of automatic withholding
(subparagraph (c)(i)) or received by the Registrar
other than by means of automatic withholding
(subparagraph (c)(ii)).

Subclause 76(1) also makes it clear that a payee
is not entitled to receive any payments in advance, i.e.
any amounts that were not due and payable by the payer on
the seventh day of the current month.

Subject to the regulations made under the Bill,
subclause 76(2) provides that where the regulations
prescribe an amount for the purposes of this subclause, a
person is not entitled to be paid the amount that that
person would normally be entitled to receive because of
subclause 76(1) at that time.

The purpose of this subclause is to defer payments
of very small amounts of maintenance - e.g. the payer of a
registered maintenance liability may only make a payment of
50 cents in a particular month. Although the Registrar
would take recovery action for the balance of the child
support debt the Registrar would not ordinarily pay over
the 50 cents at that time. If the payer had a continuing
liability to the Registrar the 50 cents would be included
in any subsequent payments made to the payee. If the

payer's liability had ceased, the register would pay the 50
cents to the payee.

Clause 77 : Unremitted deductions made by employers

Clause 77 operates to appropriate an amount out of
the Consolidated Revenue Pund where the Registrar is
satisfied that the employer has made the required child
support deductions from salary and wages paid to employees
but has failed to pay the deducted amount to the Registrar
by the closing date : see notes on clause 76. The
appropriated amount will be paid into the Trust Account.
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This provision ensures that payees who are re}ying
upon the regular and timely receipt of child support will
not suffer hardship where employers do not fulfill their
obligations to make payment by the due date. Such
employers will be liable for administrative penalties
unless the employer is prosecuted for an offence under
subclause 47(1).

Clause 78 : Unexplained remittances from employers

This clause operates to reduce, as far as
practicable, the inconvenience to payees when'an employer
does not provide the Registrar with full details of a
payment and the Registrar is unable to obtain the reguired
information by the closing date.

Subclause 78(1) provides that this clause applies
when an employer has paid an amount to the Registrar but
has failed to furnish the full particulars required by
paragraph 47(1)(b) and the Registrar is unable to obtain
the required details by the closing date.

Subclause 78(2) empowers the Registrar to treat
the amount received as the total deductions made by the
employer and then to apportion the amounts between the
relevant employees on an appropriate basis.

Subclause 78(3) will apply when the total amount
expected by the Registrar from an employer (that is the
aggregate of the amount expected in respect of each
employee) does not exceed the actual amount received from
the employer by more than the product of the ngmber of
employees and a prescribed amount. In these circumstances
an amount will be appropriated from Consolidated Revenue
Fund and paid into the Trust Account under paragraph
78(3)(d). The effect of this appropriation will be to
ensure payment of the proper amount to payees.

Where an amount is appropriated from Consolidated
Revenue Account under paragraph 78(3)(d), the employer,
whose failure to furnish information resulted in the
appropriation, may be liable for a penalty under clause 53
equal to the amount of the appropriation.
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ause 79 : Ove ts of payees

By subclause 79(1), where the e is id a
amount under subclause 76(1; and - i s "

. the payee was not entitled to be paid the amount
(paragraph (a)); or

~ because of a variation to the particulars of the
entry in the Child Support Register in relation to
the liability, the amount is repayable by the

Registrar to the payer of the 1i
b pay: ability (paragraph

that amount is repayable to the Secretary to the Department

of Social Security and is a debt due b
Commonwealth. y the payee to the

By subclause 79(2) where there is a continuin
Subclause J3(2) ; g
liability and the payee is entitled to receive further
payments under sggclause 76(1), the amount of the
overpayment may recovered by reducing each payment
the amount (if any) determined in writing by the Secre:zry.

71.

PART VII - REVIEW OF DECISIONS

This Part contains two Divisions -

- Division 1 - Decisions reviewable by the
courts; and

. Division 2 - Decisions reviewable by the
Tribunal.

The court to which appeals may be made under
Division 1 by parties aggrieved by a decision of the
Registrar on an objection to which that Division applies,
will be a court exercising jurisdiction under Part VIII of
this Bill. These courts will be the same as those
exercising jurisdiction under the Family Law Act 1975.
These proceedings will therefore afford the same secrecy
protection to parties as if the proceedings were instituted
under the Pamily Law Act. It will also allow the Family
Court to continue to exercise control over orders made and
maintenance agreements registered or approved under that
Act.

Division 2 provides for the Administrative Appeals
Tribunal to review decisions made by the Registrar in
relation to the remission of administrative penalties.

Division 1 - Decisions reviewable by the courts

Clause 80 : Notice to be given to payer and payee in
relation to decisions reviewable by the courts

Subclause 80(1) requires the Registrar to notify,
in writing, the payer and payee of a registrable

maintenance liability of the particulars entered in the
Child Support Register in respect of the liability as soon
as practicable after the liability has been registered or,
when a variation has been made to a registered maintenance
liability, of the variations made.

By subclause 80(2), the Registrar is required to
inform the payer and payee, by a notice in writing, of the
decision to delete the entry in the Register. This notice
is to be served as soon as practicable after the entry has
been deleted.

When the Registrar makes an appealable refusable
decision (see notes on that term in subclause 4(1)), except
a decision to either disallow an objection or allow it in
whole or in part or a decision relating to the recovery of
debts owing for at least 6 months, subclause B0(3) operates
to require the Registrar to notify both the payer and payee
in writing of the decision as soon as practicable after the
decision has been made.
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Clause 81 : Statement to accompany notices

Subclause 81(1) provides that a notice th

at has
been serYed on a person under clause 80 will include or be
accompanied by a statement advising the person that -

(a) an objection may be lodged with the Re
against the decision in respect of whigﬁs:::r
notice was served; and

tb) should the person be aggrieved by the

Registrar’s decision on the objection, the

person may lodge an appeal against the

dec;sion_to a court exercising jurisdiction
under this Bill. Such an appeal right is

subject to the Family Law Act 1975.

Subclause 81(2) ensures that the failu
re by th
Registrar to furnish the statement required under sﬁbclzuse

(1) does not affect the validit £ :
decision on the cbjection. %, OF SELEREACERE"S

Clause 82 : Objections relating to registration

Subclause 82(1) provides a right of ob

Yhere the Registrar registers a registgable maigiizigge

iability. A payer or payee that is dissatisfied with the
registration of a liability, or with any of the particulars
entered in the Register in relation to the liability, may
lodge an objection. This objection is required to bé
lodged within 28 days of the service on him or her of the
notice of the particulars that were registered. It must be
in writing and it must specify as to whether the objection
is against registration or against any of the particulars.

The grounds of the objection are requi
subclause 82(2) to be stated fully and in detai??d -

Subclause 82(3) enables an objection to be made

under subclause (1) on the ground that the entry in the

Child § i i i i
liabilitg?ort Register is not a registrable maintenance

Subclause 82(4) operates to make it clear that

subclause (3) does not imply any limitation of the grounds

E??t may be relied on for objections lodged under subclause
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Clause 83 : Objections relating to variations to Child

Support Register

Subclause 83(1) provides a right of objection
where the Registrar varies particulars already entered in
the Child Support Register in respect of a registrable
maintenance liability. A payer or payee who is
dissatisfied with the variation made by the Registrar to
any particulars as they appear in the Register after
variation may lodge an objection in writing against the
variation made to those particulars. The objection should
pe lodged within 28 days of the service of the notice of
variation to the particulars.

The grounds of the objection are required by
subclause 83(2) to be stated fully and in detail.

Subclause 83(3) operates to limit the right of
objection to the particulars actually varied and to those
particulars that are affected by the variation.

Clause 84 : Objection against deletion of entries from the
Child Support Register

Subclause 84(1) provides a right of objection
where the Registrar deletes an entry in relation to a
registrable maintenance liability from the Child Support
Register. A payer or payee who is dissatisfied with the
deletion of the entry may lodge an objection against the
deletion. The objection must be in writing and should be
lodged within 28 days of service of the notice of the
deletion of the entry.

The grounds of the objection are required by
subclause 84(2) to be stated fully and in detail.

lause 85 : Objections relating to

decisions

Subclause 85(1) provides a right of objection
against a decision of the Registrar that is defined as an
"appealable refusal decision” in subclause 4(1) : see notes
on that definition in that subclause. Decisions in this
category are those made by the Registrar relating to the
refusal to register a registrable maintenance liability, to
vary particulars, to allow credit for a direct payment by a
payer to a payee, to determine an objection by either
disallowing it or allowing it in whole or in part and to
collect certain debts that are unpaid after at least 6
months. A payer or payee who is dissatisfied with the

alable refusal
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decision of the Registrar may lodge an objection against
these decisions. The objection must be in writing and must

be lodged within 28 days of the service of the notice of
the decision.

By subclause 85(2) an objection against a decision
of the Registrar relating to the collection of child

support debts that have been owing for at least 6 months
(paragraph (e) of the definition of "appealable refusal
decision") may only be lodged by the payee. The objection
must be lodged within 28 days of the decision of the
Registrar not to take action to recover the debt first
comes to the notice of the payee.

The grounds of the objection are required by
subclause 85(3) to be stated fully and in detail.

ause 8 Registrar to serve co of grounds of objectio
on other party

Subclause 86(1) imposes an obligation on the
Registrar to serve a copy of the grounds of an objection

lodged by a payer on the payee. The Registrar is required
to carry out this action forthwith.

Subclause 86(2) mirrors subclause 86(1) in that it
requires the Registrar to serve a copy of the grounds of an
objection lodged by a payee on the payer forthwith.

Subclause 86(3) allows a person on whom a copy of
the grounds of an cbjection have been served to lodge a
notice in writing in opposition or support of the
objection. This notice must be lodged with the Registrar

within 28 days of the service of the copy of the grounds of
the objection.

The grounds of the notice in opposition to or support

of the objection are required, by subclause 86(4), to be
stated fully and in detail.

Clause 87 : Consideration of objections by Registrar

Subclause 87(1) requires the Registrar to consider
both the objection lodged and any notice lodged in

opposition or support of the objection. The Registrar is
further required to determine the objection by disallowing

it or allowing it in whole or in part within 60 days of
lodgment.

The Registrar is required, by subclause B7¢(2), to
serve written notice of the decision on the person who
lodged the objection and, if a notice of opposition or
support was lodged, on the person who lodged the notice.
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By subclause 87(3) a statement is to be included
with the objection decision informing_th? r?cipient that an
appeal may be made to a court having jurisdiction under
this Bill. This right of appeal is subject to the Family
Law Act 1975.

Subclause B7(4) ensures that the validity of the
objection decision is not affected by the failure of the
Registrar to provide the statement required by subclause
(3.

Clause 88 : Appeal against decisions on objections

Subclause 88(1) allows a person who is aggrieved
by the Registrar’s decision on an objection to a?peal
against the decision to a court having jurisdiction under
this Bill.

Subclause 88(2) operates to limit the right to
appeal against a decision of the Registrar concerning the
collection of child support debts owing for at %east 6
months (see paragraph (e) of the definition of appealable
refusal decision”) to the payee under the liability.

Subclause 88(3) recognises thatba court hearing an
a al pursuant to subclause 88(1) is subject to
cgﬁgtitﬁtional limitations, in that it is not open to the
court to consider the merits of an objection decision in
the same manner as would the Tribunal under the
Administrative Appeals Tribunal Act 1975. Subject to that
limitation, however, it is intended that the courts
exercising jurisdiction under the Bill should 93a1 with
appeals on the widest possible grounds, %nglud;ng, but not
limited to, the question whether the decision ap?ealed i
against was, in all the circumstances, correct, in fact, in

law : paragraph (a).

Paragraph (b) of the subclause ensures that a
State court exercising jurisdiction under the Bill is not
prevented from granting relief by way of an injunction, the
grant of a prerogative or statutory writ or the making of a
declaratory order.

Clause 89 : Applications for extensions of time

Clause 89 enables an application to be made for an
extension of time to be granted for lodging an objection.

Subclause 89(1) allows a person where the time
limit for lodging objections has expired to lodge an
application for an extension of time with the Registrar._
This application must be in writing and must be accompanied
by the objection.
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By subclause 89(2) it is necessary for the pers
on, i
the application for the extension of time, to pgovide’fu§1

details of the reasons the objecti ithi
evggt i e g jection was not lodged within

Clause 90 : Copy of application for extension of time to be

lodged on other party

Clause 90 requires the Registrar to send a co
:2: grounds of the application for an extension of timgytgf
ge the objection and the grounds of the accompanying
objection to the other party. Both parties will receive
not@ce of the decision where the second party has lodged a
notice of opposition or support.

Subclause 30(1) provides f
of both an application fog an extengioz g?p{igg :23 FEmh
accompanying objection lodged by a payer to be served on
the payee by the Registrar, forthwith. Subclause 90(2)
mirrors this provision in that it provides for the
immediate service of a copy of the grounds to the payer

when the application for an e i i
e  Todeed by el xtension of time and objection

Subclause 90(3) allows the party upon whom a
of the grounds of each of the application agg objectioiopy

were served to lodge, within 28 days, a notice i
n
gggﬁsition or support of the applicaéion, the objection or
- By subclause 90(4) the person lodging a notice in
opposition or support must provide full details.

Clause 91 : Consideration of a lications for extension of

time for lodging objections

Clause 91 enables the Registrar to make a dec
gn the application for an extension of time in which tiSion
odge an objection and confers on the Tribunal power to
review the Registrar’s decision.

Subclause 91(1) requires the Registra
the application for an extension of timegin whfcﬁotgo?:ég:r
a? objection and to either grant or refuse the application
within 60 days of its receipt by the Registrar. If the
application is granted the Registrar is required to deal
with tha'objection within 60 days from the day the
application is refused.

Where the Registrar has not
granted or refused
application for an extension of time within 60 days, .

subclause 91(2) deems the application to be refused.
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By subclause 91(3) the Registrar is required to
notify the person making the application and any person who
lodged a notice in relation to the application of the
decision. Where an application is granted subclause 91(4)
operates to treat the objection as valid.

Subclause 91(5) confers power on the
Administrative Appeals Tribunal to review decisions made by
the Registrar on applications for extensions of time to
lodge objections. Subclause 91(6) is a standard provision
ensuring consistency on the conferral of jurisdiction on
the Tribunal.

clause 92 : Powers of court on appeal

Clause 92 Eonfars on a court hearing an appeal
arising from an cbjection lodged under this Division, the
power to make any order it considers appropriate.

Clause 93 : Implementation of decisions

This clause applies when the court has made a
decision on a matter referred to it under this Division.

Subclause 93(1) reguires the Registrar to take any
necessary action to give effect to a decision handed down
by a court as soon as the decision is final. Subclause
93(2) sets out the time at which such a decision becomes
final. In the case of a decision not made by the Full
Court of the Family Court, the decision becomes final when
the period during which leave for an appeal against the
decision could be made expires. If the decision is one
made by the Full Court of the Family Court which is not
appealed, the decision becomes final after 30 days if an
application for special leave to appeal to the High Court
is not made within that 30 day period.

Clause 94 : Pending appeal not to affect registration, etc.

This clause operates to allow the particulars
entered in the Child Support Register that relate to a
registrable maintenance liability to stand, even though an
appeal to a court or a review by the Tribunal relating to
the registration of the liability or any of the particulars
is in course.

Subclause 94(1) makes it clear that amounts
payable under the liability, including penalties, continue
to be payable even though the registration or any of the
particulars are the subject of an appeal to a court or
review by the Tribunal. By subclause 94(2) the entry in
the Register is taken to relate to a registrable
maintenance liability until a court finds otherwise.
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Division 2 - Decisions reviewable by the Tribunal

Clause 95 : Reviewable decisions defined

This clause specifies the decisions of the
Registrar that are reviewable by the Tribunal. They are -

. refusing to remit all or any part of late
payment or other penalties imposed on
employers for failing to pay amounts deducted
by the due date, failing to make the required
deductions or failing to furnish full details

of payments made to the Registrar - paragraph
95(a); and

. refusing to remit all or any part of a late
payment penalty imposed on a payer -
paragraph 95(b).

Clause 96 : Statement to accompany notices

When the Registrar makes a reviewable decision
subclause 96(1) reguires that the person whose interests
are affected be served with written notice. It also
requires the Registrar to include with the notice a
statement that -

. the person may lodge an objection against the
decision - ragraph (a); and

- it Fhe person is dissatisfied with the
decision on the objection, an application may
be made to the Tribunal for a review of the

decision - paragraph (b).

This statement is also reguired to include advice that the
person may request a statement of the reasons for the
decision under the provisions of section 28 of the
Administrativ als Tribunal Act 1975, unless subsection
28(4) of that Act precludes such a request being made.
Subsection 28(4) operates to deny a person the right to
request a statement under section 28 if the person has been
informed in writing of the findings on questions of
material fact, referring to the evidence or other material
3n ghich those findings were based, and the reasons for the
ecision.

When the Registrar makes a decision on an
application of time for lodging any objection (whether the
objection decision is reviewable by the courts or the

Tribunal), subclause 96(2) requires the Registrar to
furnish the person whose interests are affected by the
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decision with a statement that, if dissatisfied by the
decision, the person may apply to the Tribunal for review.
If applicable, the statement is also required to inform the
person of the right to request a statement under section 28
of the Administrative Appeals Tribunal Act 1975.

By subclause 96(3) the failure of the Registrar to
advise affected persons of their objection and review
rights does not invalidate the decision.

clause 97 : Objections relating to reviewable decisions

This clause provides for a person whose interests
are affected by a reviewable decision to lodge an objection
against the decisipn if the person is dissatisfied with the
decision. Subclause 97(1) sets out the right to object
against the decision and requires lodgment of the objection
within 28 days of the service on him or her of notice of
the decision. Subclause 97(2) requires the person to
provide full details of the grounds of the objection.

lause : Consideration of objecti by Registrar

Subclause 98(1) requires the Registrar to consider
the objection and to either disallow it or allow it in full
or in part within 28 days of lodgment. In the event that
the Registrar does not determine the objection within the
28 days subclause 98(2) deems the objection to have been
disallowed by the Registrar at the end of the 28 day period.

By subclause 98(3) the Registrar is required to
serve written notice of the decision on the person who
lodged the objection. Subclause 98(4) requires the
Registrar to furnish a statement with the notice informing
the person of the right to apply to the Tribunal for review
of the decision. However, subclause 98(5) operates to
ensure that failure by the Registrar to provide this
statement does not invalidate the decision on the objection.

Clause 99 : Review of decisions on objections

Subclause 99(1) enables applications to be made to
the Tribunal for review of decisions made by the Registrar
on objections lodged under subclause 98(1). Subclause
99(2) serves the same purpose and is to the same effect as
subclause 91(6) : see notes on that subclause.

Clause 100 : Applications for extensions of time

Clause 100 enables an application to be made for
an extension of time to be granted for lodging an objection.
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p Subclause 100(¢(1) allows a rson wh
lxmiy foy lodging objections has exgzred to g:gg:h:ntine
application for an extension of time with the Registrar.

This application must be i i
it kel in writing and must be accompanied

By subclause 100(2), it is nece
: aus (2) ssa for the
the application for the extension of tige, to progggzogalin

details of the reas i
e 28 oy © limgtf the objection was not lodged within

Clause 101 : Consid i pp i X ion of
cous eration of applications for extension o

ubclause 101(1) obliges the Regi
S (1) str i
;geeapglicatign for an extension of timegto lzﬁgzoaﬁonsxder
orjrzzu:: :g:lzggliczi?iewagle decision and to either grant
i ion within 28 days of it
If the application is 4 i T
granted the objection will be
the same as one lodged withi i i o
the time limit If th
Registrar neither grants norn : he
r ther refuses to grant th
application within the 28 da b 1
2 1 y period, subclause 1
g;e:: :he ;pplxcat;on to have been dénied as the g;ézéf the
serveynétici guhclau§e 101¢(3) the Registrar is required to
in writing of the decision on the application.

By gubclause 101c4) the effect of gran
ggg;ég;txun is that the objection is treateg astingaizd
onies szn. ﬁg apgiig?tégg :ay b? made to the Tribunal

review
:h:eRegistrar in relation to the appgic:tgzgi;égnaﬁade o
s:bc?: on of time in which to lodge the objection.
Sube tuse 101(6) serves the same purpose and is to the same
ct as subclause 91(6) : see notes on that subclause.

Clause 102 : Implementation of decisions

This clause empowers the Re

nis " gistrar to giv

Egn:?e d?CLBIDH of the Tribunal as soon as it bg:o:e:ffECt
. n the absence of an appeal, these decisions become

final when the tim
e e e e for lodging an appeal against the

Clause 103 : Pending review not to affect decision

This clause will enable the Regist

I ; r
amo?nt owing in respect of the liahilitg as ::oﬁgélzgtion
review under this Division was in course.
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PART VIII - JURISDICTION OF COURTS

Clause 104 : Jurisdiction of courts under Act

This clause confers jurisdiction on those courts
which are to exercise jurisdiction in relation to
applications under subclause 44(2) that automatic
withholding not apply and in relation to appeals under
subclause 88(1) against certain decisions of the
Registrar. Those courts are to be the same courts as those
which exercise jurisdiction under the Family Law Act 1975.

Subclause 104(1) confers jurisdiction on the
family Court, the Supreme Court of the Norther Territory,
and each Family Court of a State in matters arising under
sub-sections 44(2) and 88(1). The only existing Family
Court of a State is the Family Court of Western Australia.

Subclause 104(2) invests courts of summary
jurisdiction in each State with federal jurisdiction and
confers jurisdiction on each court of summary jurisdiction
in each Territory in relation to matters arising under
subclause 44(2) and 88(1).

Subclause 104(3) provides that the
Governor-General may, by Proclamation, fix a day on and
after which proceedings, in relation to matters arising
under subclause 44(2) and 88(1) may not be instituted in,
or transferred to, a court of summary jurisdiction of a
State or Territory.

Subclause 104(4) provides that any Proclamation
made under subclause 104(3) may be expressed to apply in
relation or proceedings of a specified class or classes or
in respect of the institution of proceedings in or the
transfer of proceedings to a court of summary jurisdiction
in a specified Part of a State or Territory.

Subclause 104 (5) provides that a court of summary
jurisdiction which is invested with jurisdiction in matters
arising under subclause 44(2) and 88(1) shall not exercise
that jurisdiction except in accordance with any
Proclamation made under subclause 104(3).

Subclause 104(6) provides that a proclamation made
by the Governor-General may be revoked on and from a
specified day. It also provides that on or from the date
specified the Child Support Act has effect as if the
revoked Proclamation had not been made but this is without
prejudice to the jurisdiction of courts before the
revocation.
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Subclause 104(7) provides that in respect of th
conferral of jurisdiction on a court of a Terr?tory thate
jurisdiction cannot be exercised unless at least one of the

parties to proceedings is ordinarily resident in that
Territory.

Subclause 104(8) provides that the
conferred on, or invested in, a court by secgziisgégtion
includes jurisdiction in relation to any matter arising
under the Child Support Bill in relation to which
proceedings are transferred to that court under another law

of the Commonwealth (e.g. under secti
B’ g r ction 45 of the Family

Subclause 104(9) provides that the jurisdicti
conferred on, or invested in, a court by cla&se 104 ison

additional to any other jurisdiction
invested in that court. SRS v BE

Clause 105 : Application of Family Law Act

Subclause 105(1) provides that the Family
1975 (other than Part X of that Act which deals iitﬁaw o
appeals) and the Regulations and Rules made under that Act
apply to proceedings under the Child Support Act as if
those proceedings were proceedings under the Family Law
Act. The Family Law Act and the Regulations and Rules made
under it may be modified by those Rules in relation to
proceedings under the Child Support Act.

Subclause 105(2) empowers a court to giwv
e
directions and make orders where any dlfficultges arise in
s;;g?edi?qs :ndei the Child Support Act because of the
cation to those proceedings of th ami
Rules and Regulations. . i W SRy

Clause 106 : :D:ellgte jurisdiction of Family Court under
c

Subclause 106(1) provides that the
has jurisdiction with respgct to matters ari:?ﬁ;lingzgrt
subclauses 44(2) and B88(1) in relation to which appeals
from the Family Law Court or from courts of summary
jurisdiction are instituted under clauses 107 and 110
respectively. The Family Court will also have jurisdiction
in relation to applications for leave to appeal from the
Family Court or from a court of summary jurisdiction.
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Subclause 106(2) provides that in an appeal under
clauses 107 and 110, the Family Court shall have regard to
the evidence given in the proceedings out of which the
appeal arose. The Family Court also has power to draw
jnferences of fact, and a discretion to receive further
evidence on questions of fact. Such further evidence may,
under subclause 106(3), be given by affidavit, by oral
evidence or in such manner as the Family Court directs.

clause 107 : A als to Family Court under Act

Subclause 107(1) provides that an appeal lies to
the Full Court of the Family Court but only with the leave
of the Full Court, from a decree of :

-
the Family Court (constituted other than as a Full
Court);

v a Family Court of a State; or

. the Supreme court of the Northern Territory,
(constituted by a single judge).

where those courts are exercising original or appellate
jurisdiction under the Bill.

Subclause 107(2) provides for an application for
leave to appeal under subclause 107(1) to be made within
the time prescribed, or the further time allowed, by the
Family Law Rules.

Subclause 107(3) sets out the powers of the Full
Court of the Family Court in an appeal to it under the
Bill. On such an appeal the Full Court may affirm, reverse
or vary the decree that is the subject of the appeal and it
may make such decree as it considers ought to have been
made in the first instance or it can order a re-hearing of
the matter.

Clause 108 : Cases stated

Subclause 108(1) enables the Family Court (other
than when constituted as the Full Court), a State Family
Court or the Supreme Court of the Northern Territory (when
constituted by a single judge) to state a case for the
determination of the Full Court of the Family Court where
in proceedings under the Child Support Act a guestion of
law arises that the Judge and at least one of the parties
wish to have determined by the Full Court.
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Subclause 108(2) permits the Full Court in
determining cases stated to draw from the facts and
documents in the proceedings, any influence whether of fact

or law, which could have been drawn from them by the judge
at first instance.

Clause 109 : Appeals to High Court

This clause provides that an appeal does not lie
to the High Court from a court exercising original or
appellate jurisdiction under the Bill except either by
special leave of the High court or on a certificate of a
Full Court of the Family Court that an important question
of law or of public interest is involved.

Clause 110 : Appeals from courts of summary jurisdiction

This clause provides for appeals from courts of
summary jurisdiction exercising jurisdiction under the Bill.

Generally an appeal lies from a court of summary
jurisdiction of a State or Territory exercising
jurisdiction under the Bill to the Family Court. However
in the case of a court of summary jurisdiction of a State
that has a State Family Court (that is in Western
Australia) the appeal will lie to the Family Court of that
State. In the case of a court of summary jurisdiction of
the Norther Territory the appeal will lie to the Supreme
Court of the Northern Territory : subclause 110(1).

All such appeals from courts of summary
jurisdiction can be brought only with the leave of the
appellate court : subclause 110(2).

By subclause 110(3), an application for leave to
appeal from a court of summary jurisdiction is to be made

within the time prescribed, or the further time allowed by
the Family Law Rules.

Subclause 110(4) invests a Family Court of a State
with jurisdiction with respect to appeals and applications
for leave to appeal under the Child Support Act. It also
confers this jurisdiction on the Supreme Court of the
Northern Territory.

Subclause 110(5) provides that the

. Governor-General may, by proclamation fix a day on and
after which, application may not be made to a Family Court

of a State or the Supreme Court of the Northern Territory

for leave to appeal from a court of summary jurisdiction

exercising jurisdiction under the Child Support Act.
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ubclause 110(6) provi@es th§t a court hearing an
appeal frgm a court of summary jurisdiction shall-proceed
py way, of a de novo hearing although it may race;vefas
evidence any record of evidence given in the cogit o -
summary jurisdiction. The appellate.court is able to
such decrees as it considers appropriate.

t
When a court grants leave to appeal from a cour
of summary jurisdiction, the court may refer the appeal to
the Full Court of the Family Court : subclause 110(7)

When an appeal is so referred to the Full Court of
the Family Court, the Full Court’s powers are as follows.
It may proceed by way of de nova hea;ing although it ﬁay
receive as evidence any record of evidence given in t e1
court of summary jurisdiction. It may order that gquest ogz
of fact arising in the proceedings be tried by a judge.
may determine questions of law arising in the proceedingsk
and remit the appeal to a judge for a hearing. It may make
such decrees as it considers appropriate.

PART IX - MISCELLANEOUS

Clause 111 : Duties O ayers

This clause provides certain obligations on payers
of an enforceable maintenance liability which are necessary
in order that the Registrar be able to effectively
administer the Child Support Scheme

By subclause (1) of this clause, a payer who
commences work with an employer as an employee is required
to notify the Registrar, in the form notified in the
Gazette for the purposes of this subclause, of-the
commencement of his or her employment. This will allgwlthe
Registrar to apply the provisions of Part IV of the Bill -
COLLECTION BY DEDUCTIONS FROM SALARY OR WAGES - to be
considered in relation to the particular payer. The payer
has 14 days after commencement of his or her employment to
notify the Registrar under this subclause.

( ired to
All yers are, under subclause (2), requir
notify the Registrar, ia the approved form, of any change
in the payer’s name or address. Again, this requirement is
to be complied with within 14 days of the change of the
payer’s name or address.
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Subclause (3) of the clause provides an offence
for any person who contravenes subclause (1) or (2). A
conviction under this subclause carries a fine not
exceeding $1,000. However, it is a defence to a
prosecution for an offence against that subclause, if the
charged person establishes that notification was made to

the Registrar as soon as was reasonably practicable in the
circumstances.

Clause 112 : Copies of maintenance orders and agreements to

be forwarded to Registrar

This clause provides an important source of

information to the Registrar in relation to potential
registrable maintenance liabilities.

Subclause 112(1) requires the registrar or other
responsible officer of a court that makes, registers or
approves certain orders or agreements (as the case
requires) to send to the Registrar certified or sealed
copies of those orders or agreements. The orders or
agreements covered by the subclause are -

an order made by, or registered in, a court under
the Family Law Act 1975 or a law of a Territory
(subparagraph (aj)(ij); or

. a maintenance agreement registered in, or approved

by, a court under that Act or law (subparagraph
La)(iiyy,

provided that in each case, the order or agreement makes
provision in relation to -

- child maintenance (subparagraph (b)(i)); or
. spousal maintenance (subparagraph (b)(ii)).

The registrar or other responsible officer is
required to send the copies etc. to the Registrar within 28
days after the event referred to in subparagraph (a)(i) or
(ii) i.e., the making, registering or approving of the
order or agreement, as the case requires.

Subclause 112(2) allows for some flexibility in
relation to satisfying the information requirements of this
clause. The Registrar may give notice in writing to the
registrar or other responsible officer of any court that
varies the requirements of subclause (1) in such instances
and to the extent the Registrar thinks fit.
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Clause 113 ; Recovery of debts

i i due
This clause will enable the recovery of qebts

to the Commonwealth as established by this Bill with the )
exception of overpayments made to payees (subclause 79(1) =
see notes on that subclause) .

Firstl by paragraph 113(a) payments of t@asa
debts to the Registiar will be required to be made in the
manner and at the place prescribed by regulation.
secondly, the authority to sue fo; t@e recovery o£r§2§s§
debts in a court of competent jurisdiction is acco i ]
the Registrar or a Deputy Registrar by the operation o

Eéragraph 113(b).

lause 114 : lication of payments

This clause will provide for the making of
regulations which will enable the Registrar to determln:
the application of payments,'where sgch p§yments arehgo
readily applicable to a partl?ular liability und?E t ste
Bill. However, these regulations will not override or
inconsistent with clause 70 which deals with the
apportionment of payment between payees.

Clause 115 : Substituted service

This clause will enable the Registrar, when taking
recovery action to serve a document in a case where the
Registrar is satisfied that a person is absent from £5%
Australia or cannot be found. Service in such a case wi
be effected by posting the document or a sealed copy
thereof to the person’s last known private or business
address in Australia.

Clause 116 : Evidence

he evidentiary
Subclause 116(1) will establish t 3
value to be given to a purported copy of an entry in the
Child Support Register, being a document produced and
signed by the Registrar or a Deputy Registrar.

Such a document will be conclusive evidence of the
following :

. the liability is a registrable maintenance

liability (paragraph 116(1)(a));

. the liability has been registered in the Child
Support Register (paragraph 116(1)(b));
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the particulars of the liability contained in the
document reflect the entry in the Child Support

Register (paragraph 116(1)(c)); and
. by subparagraph 116(1)(d), the particulars are

correct except in cases where the proceedings
relate to the liability contained in the Register
under Division 1 of Part VII of this Bill.

By subclause 116(2) a produced certificate, signed
and dated by the Registrar or a Deputy Registrar, for the
purposes of specifying an amount due and payable (on the
date of the certificate) being a liability under a specific
provision of Part IV of this Bill and the name of the

liable person will be prima facie evidence of the matters
stated in that certificate.

Clause 117 : Appearance by Registrar etc.

This clause is concerned with appearances by the
Registrar or a Deputy Registrar in an action, prosecution
or other proceeding under, or arising out of, this Bill.
By subclause 117(1), the Registrar or Deputy Registrar may
appear personally or be represented by an appropriately
enrolled barrister or solicitor or by another person, such
as a legally qgualified officer, authorised in writing by
the Registrar or Deputy Registrar, as the case may be, to
appear.

By subclause 117(2), the appearance of a person
and that person’s statement that he or she appears by
authority of the Registrar or a Deputy Registrar will be
‘prima facie’ evidence of the right to appear.

Clause 118 : Judicial notice of signature

This clause requires judicial notice to be taken
of the signature of a person who holds or has held the
office of Registrar or Deputy Registrar. This provision

will apply to official documents required for the purposes
of this Bill.

Clause 119 : False or misleadin statements

This clause will make it an offence, punishable by
a fine not exceeding $2,000 upon conviction, for a person
to make a statement to an officer or another person for a
purpose in connection with the operation of this Bill that
is false or misleading in a material particular or which by
the omission of some matter, is rendered misleading -

subclause 119(1).
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By subclause 119(2) it will be a defence if the
person proves on the balance of probabilities that he or
she did not know and could not reasQnably be exPectedlt: -
have known that the statement to which prosecution relate
was false or misleading.

Subclause 119(3) gives meaning to_the_reference to
the expression "a statement made to an officer”™ in
subclause 119(1). An officer is a person who exercises
power for the purposes of this Bill. Generally, a —
statement, which is required by_or for the purposes of this
Bill, can be oral, written, or in any other form.

Clause 120 : Obtaining of information and evidence

Subclause 120(1) will enable the Registr:rhto
ire notice of writing, any person to furnis

:;gﬁifiédb¥nformation in a reasonable time and manner, to
attend before the Registrar at a specified time and place
which is considered reasonable and answer gquestions or to
produce documents, that the person has the custoedy or
control of at a reasonable time and place as specified by
the Registrar.

Those persons who are required tg attend before
the Registrar may receive reimbursement of expenses
incurrgd in accordance with the levels prescribed in the
regulations : subclause 120(2).

he
Where a person is capable of complying with t
requirements of subclause 120(1) and refuses or fails to do
so, subclause 120(3) makes that act an ?ffenca and if found
guilty, the person is punishable by a fine not exceeding
$2,000.

Clause 121 : Order to comply with requirement

Clause 121 will authorise a court, in respect of a
person convicted of an offence aqaingt paragraph 47(1)(b)
or subclause 47(3) or 120(1), including a case when an
order under section 15B of the Crimes Act 1914'15 made in
relation to such person, to order the person, in additiong
to imposing a penalty or making the order under section 19B
of the Crimes Act 1914 on the person, to comply with the
requirement that has not been compligd with and to do so
within a specified time or at a specified place and time -
subclause 121(1).

Subclause 121(2) will require an gfficer to serve
on the person, a copy of the order made under
subclause 121:1) where the person fails to attend court and
the order is not given orally by the court to the person to
whom it is addressed.
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By subclause 121(3), an order under subclause
121(1) which is contravened, constitutes a offence, which
upon conviction, is punishable by a fine not exceeding
$5,000 or imprisonment for a period not exceeding 12
months, or possibly both.

Clause 122 : Right of contribution

Clause 122 will apply in cases where 2 or more
persons are liable to pay a debt due to the Commonwealth
under this Bill, either jointly or jointly and severally,
and only one of these persons has either fully or partially
paid the liability.

Under this clause the person who contributed towards the
debt will be able to recover from the other liable person
or persons an amount considered just and equitable by a
court of competent jurisdiction.

Clause 123 : Act not taxation law

Under the definition of "taxation law" in
section 2 of the Taxation Administration Act 1953, that Act
and any other Act of which the Commissioner has the general
administration is taken to be a taxation law. One effect
of that is the application of various offences and
penalties applicable to individuals with obligations and
duties under those Acts.

While the Commissioner, as Registrar, has the
responsibility for the general administration of the Bill,
it is not intended to apply the same level of penalties and
offences to individuals under this Bill as apply generally
under taxation laws. This clause makes it clear that this
Bill is not a "taxation law" (even if it could be so

construed) for the purposes of the Taxation Administration
Act.

Clause 124 : Application of Act to overseas orders and
agreements

This clause is a technical provision which will
ensure that the Bill may be applied (subject to such
modifications as are prescribed by regulation) in relation
to -

. orders (including interim orders) -
subclause 124(1); and

. maintenance agreements - subclause 124(2)
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hat are registered

der a law of a foreign country t

Tﬁdeoﬁnapproved by, a court under the Family Law Act 1975
r

or a law of a Territory.

Clause 125 : Regulations

-General to
This clause will authorise the Governor
make regulations prescribing matters reguired o;epe:mitted
to be prescribed or necessary ;: ;??IEHL;E; zgause i
ibed for administering the .
ngiigzs for the prescription by regulation of pﬁn:}tﬁzs
not exceeding $500 for offences against the regula -



