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The main purpose of the Bill is to amend the

-Family Taw Aot 1975 to implement the majority of the recommendations

of the Joint Select Committee on the Family Law Act that are capable
of legislative implementation. Tn addition the Bill implements
other recommendations for desirable amendments to the Act which

have been made by the Family Law Council, the Law Council of
australia and the judiciary.

Significant-amendments to be made to the Principal Act
by the Bill include -

. expanding the exclusive jurisdiction of courts
exercising jurisdiction under the Act to include -
{a) property proceedings between parties to a marriage
at any time during the marriage;
{(b) custody and similar proceedings in respect of a wider
class of children; ana
{c) custody and similar proceedings in relation to a child
of a marriage brought by a party other than a party
to the marriage;
. provision that proceedings under the Act be heard in
open court;
. replacement ©of the absolute prohibition on the
publicatibn of details of proceedings under the Act by a
prohibition on the publication of details that identify
individuals involved in those proceedings;
. creation of an Appeal Division of the Family Court
from which a majority of judges constituting any Full Court
are to be selected;
. removal of the reguirement for parties or their legal
representatives to attend the Family Court in undefended
divorce applications where there are no children of the
marriage under 18;
. provision to enable courts having jurisdiction under
the Act to attach a power of arrest to injunctions for the
personal protection of a party to, or a child of, a marriage
or excluding a person from premises;
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. specifying criteria relevant to the welfare of the
child that a dourt will be required to take into account
in custody and like proceedings;

. . inserting definitions for the purpose of the Act of
"guardianship" and "custody" and providing that certain
proceedings relating to the welfare of a child of a marriage
may be brought under the Act;

. replacement of the requirement for a court to give
effect in custody and like Proceedings to the wishes of a
child who has attained the age of 14 years by a provision
enabling any wishes expressed by children of any age to be
taken into account to the extent appropriate;

. expanding the grounds on which property settlement
orders under the Act may be varied;

. clarification of the powers of courts exercising
jurisdiction under the Act to adjourn property settlement
proceedings to enable orders to be made with respect to
vested superannuation benefits{

. widening of the grounds on which the approval of
maintenance agreements entered into in substitution for
rights under the Family Law Act may be revoked and conferral
of wider powers on the court in proceedings with respect to
such agreements: and

. revision and relocation in the Family Law Act 1975

of the provisions of Part III of the Migration Act 1958,
which provide for offences in relation to the removal

from Rustralia of children in respect of whom custedy or
access orders have been made or sought. This measure was
recommended by the Report of the Interdepartmental Committee
on Prevention of Removal of Children from Australia by

One Parent.
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NOTES ON CLAUSES

Part T - Preliminary

Clause 1 - Short Title, &c.

This clause provides for the citation of the Bill.

Clause 2 -~ Commencement

Thig clause provides for the commencement of cperation
of Parts I, II and III of the Bill.

Part IT - Miscellaneous Amendments

Clause 3 - Interpretation

Sub-clause 3(1) amends sub-section 4{1) as follows -

"Appeal Division" - A definition is inserted. The
expression is used in Part IV which, as amended, creates an
Appeal and General Division of the Family Court of Australia.

"Commonwealth instrumentality™ - A definition is
ingerted. The expression is used in new sub-section 64(11B)
and new section 117A.

"financial or custodial proceedings" - A consequential
amendment is made.

DT L |
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"Full Court" - An amended definition is inserted,
in consequence of the creation in Part IV of an Appeal and

General Division of the Family Court of Australla. The definition'i

was formerly in section 20.

"General Division" - A definition is inserted. The

expression is used in Part IV which, as amended, creates

an Appeal and General Division of the Family Court of Australia

"guardian" - A definition is inserted. The term ig

used in Part VII and new sub-section 99A(4).

"waintenance agreement" - The definition is amended
to clarify that all maintenance agreements, wherever made, fall

within the term.

"marriage counselling" - A definition is inserted.

The expression i1z used in Part IIL.

"matrimonial cause™ - The existing definition is

amended to expand the exclu51ve Jurisdiction of courts exercising

Jurisdiction under the Act to include -

- DProperty settlement proceedings between
parties to a marriage being proceedings arising

out of the marital relationship - sub-paragraph
(ca)(i); '

. property gsettlement proceedings between parties

to a marriage being proceedings in relation +o
overseas decrees of dissolution or annulment of
marriage, or legal separation of the parties,

recognised. as valid in Australia under section 104 -

sub-paragraph (ca)(iii);

;. | 989

custody and like proceedings and maintenance proceedings
-relating to a child of a marriage, being proceedings by

or on behalf of that child against one or both parties to
the marriage - paragraph (cc};:

custody and like proceedings and maintenance proceedings
relating to a child of a marriage where only one party to
the marriage is a party to the proceedings, other than
child welfare proceedings under State law - paragraph (ce);

" proceedings between parties to a marriage with respect

to the welfare of a child of the marriage - paragraph (cf);

preceedings by or on behalf of a child of a marriage

against one or both parties to the marriage with respect
to the welfare of the child - paragraph (cg);:

proceedings with respedt to the welfare of a child of a
marriage where only one party to the marriage is a party
to the proceedings, other than child welfare proceedings
under State law - paragraph (ch);

proceedings between parties to a marriage or, where

one party to a marriage has died, proceedings between the
other party to the marriage and the legal personal
representative of the deceased party to the marriage,
being proceedings with respect to the enforcement of,

or otherwise in relation to, a maintenance agreement
approved under section 87; or in relation to a maintenance.
agreement the approval of which under section 87 has been
revoked; or with respect to a maintenance agreement,
registered under section B6 or an overseas maintenance
agreement regiStered under regulations

made pursuant to section 89 - paragraph (ea);

ptoceedings for the enforcement of a decree made under

the law of an overseas country in proceedings of a kind
referred to in certain paragraphs of the definition of

"matrimonial cause" -~ paragraph (eb);

—y
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L1§ -
. overseas country" - A definition is inserted. The
definition was formerly in sub-section 104(1).

Sub-clause 3(1) also amends sub-section 4(2) and insert
éew sub-section 4(3) to put it beyond doubt that the referencesg )
in the Act to "a party to a marriage” and "a child of a marriagen

incl ; ‘
ude a party to, or a child of, a marriage that has been termins g
atg

b .

v d?ath. The sub-clause also inserts a new sub-section 4(4) to
?larlfy that a reference in the Act to proceedings under the Act
includes a reference to proceedings under the Regqulations

Sub-clause 3(2) is a transitional provision, necessary j [ 8
‘ s

consequence to the creation in Part IV of an Appeal Division of
th . : o
e Family Court of RAustralia, providing for the continuation of

appeal proceedings not determined at the date of commencement of
Part II of the Bill. ’

Clause 4 - Certain Children Deemed to be Children of a Marriige

This clause repeals section 5 and substitutes new sections

5 and ?A to widen the class of children deemed to be children of
a marriage to include -

. a child adopted since the marria i
i ; by either ty t
the marriage with the consent ge party to
of -
paragraph 5(1)(a); _ the other - amended

- gerta%n cpild:en born as a result of either artificial
insemlnation by donor or invitro fertilization - new
paragraphs 5(1)(c) and (d) and new section 5A; and

a child of either party to the m i i
relevant time ordinarily a memb P ot Their housororn®
Poragengh a3y us Yy mber of their household - new

. a foster ¢hild who is at the rel j
evant time di i
member of the household of the parties o tﬁg égiiiiyea-
new paragraph 5(1) (f) ‘ ?

New sub=~section 5(2) specifies the relevant time for the
purpo§e of new paragraphs 5(1)(d), (e} and (f}. New sub-section
5(3) is a revised form of repealed sub-section 5(4). and it extends
the provisions of section 5 to void marriages.

i /7

clause 5 - Child Welfare Law Not Affected
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This clause amends sub-sections 10(2) and 10(3) to provide

that maintenance, custody or guardianship orders made under the Act

with respect to a child of a marriage do not override orders made P
with respect to the child under what is commonly termed State Child ’

Welfare law.

Cclause 6 — Conciliation

This clause repeals sub~section 14 (6}, in consegquence of

insertion of new sub-sections 44(1B) and (I1C}.

clause 7 - Notice Seeking Counselling

This clause amends sub-section 15(2) to reguire the
relevant Court cofficer to arrange a counselling conference when

a party files a notice under sub-section 15(1).

Clause 8 - Adyice as to Counselling

This clause amends sub-section 16(2) to enable a child
of a marriage and all parties to proceedings under the Act to seek
the assistance of the counselling facilities of the Family -Court

or of a State Family Court.

Clause 9 - Conciliation Counselling

This clause inserts néw section 16A to require Courts and
legal practitioners to have regard to the need to direct the
attention of parties to counselling and conciliatory facilities

available under the Act.

Clause 10 - Admissions made ‘to marriage counsellors

This clause amends paragraph 18(1) (b) in consegquence of the
repeal of sub-section 14(6) and the insertion of new sub~section 44(1B).

Clause 11 to 14 - Part IV The Family Court of australia

’

These clauses made various amendments to Part IV to
create an Appeal Division of the Family Court of Australia.

/8 i
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A Full Court of the Family Court of Australia is,
under the amended definition of "Full Court" relocated in
sub~section 4(1), to consist of a majority of Judges who are
members of the Appeal Division.

Clause 11 omits from section 20 the definition of

:fu?l.Court", which is amended and now located in sub-section
1.

Clause 12 inserts two new sections (sections 21A and
21B). New section 21A will divide the Court for the purpose of .
the organisetion and conduct of its business into 2 divisions -:
t@e Appeal Division and the General Division. New Section 218
will enable the Chief Judge to make arrangements in relation

to the constitution of the Court, or the Full Court, in
particular matters. ’

Clause 13 inserts new sub-sections 22(244), (2aB), (24C),;
(24D), (2AE) and (2AF) which will enable the assignment of i
Judges of the Family Court to the Appeal Division and the
General Division of the Court. There are to be rotating and
non-rotating members of the Appeal Divisién. Non-rotating
members of the Appeal Division are not to exceed 5 in number
- new sub-section 22(2AC). Rotating members of the Appeal
Div;gion are to be assigned to the Divigsion for a period of
2 years - new sub-section 22(2AD). Clause 9 also inserts
~new sub-sections 22(2AG) and (24H) which will permit Judges
of the Family Court to be appointed to other federal courts.

SR s i bt o S L L L LR e e e G
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, Clause 14 amends sub-sections 28(2) and (4) and inserts .|
new sub-section 28(24). Sub-section 28(2) is amended to provide
that appeals from courts of summary jurisdiction can be heard
by either a single Judge or by the Full Court. New sub-section

28(24) makes it clear that a Judge who is a member of the

Appeal Division may exercise the original Jjurisdiction of the
Court or the jurisdiction of the Court in an appeal from a court
of summary Jurisdiction.
consequence of the creation of the Appeal Division to provide

hearing and determination of proceedings by the Full Court _3‘}

4
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Sub-section 28(4) is amended as & e
for the continuation, in certain circumstances, of the

when one of the Judges constituting the Full Court dies, resigns
his office or otherwise is no longer able to continue as

a member of the Full Court in the proceedings. Sub-section
28(4A) is omitted in consequence of the amendment to sub-section

28(4).

Clause 15 — Repeal of Section 29

This clause repeals section 29 which sets out the
.
appellate jurisdiction of the Family Court, now dealt with
in new section 93A.

Clause 16 - Original Jurisdiction of Family Court - .;;1

This clause amends paragraph 31(1)(0)‘to‘expand '
the jurisdiction of the Femily Court, in matters arising '
under a law of a Territory, to include all property B
proceedings between parties to a marriage involving the rights
and status of an ex-nuptial child and that child's
relationship with its parents. '

Clausze 17 = Officers of Court

This clause -
inserts new sub-section 37(34) to clarify the powers
of the Principal Registrar and Registrars of the

Family Court;

. inserts new paragraphs 37(5)(aa) and (ab) to specify S
further duties of the Marshal of the ‘Family Court in L
preparation for the appointment of a full-time Marshal. -



Clause 18 - Jurisdiction in Matr;monial Causges

10.

This clause amends section 39 to -

. enable proceedings other than dissolution
proceedings to be instituted when either party
to the marriage is ordinarily resident in
Australia - amended sub-section 39(4);

. to meke it clear that the date on which the

N 4995

Cclause 20 - Law to be Applied

This clause amends sub-section 42(2) to make it
clear that the Court shall apply the common law rules of
private international law subject to the provisions of

the Marriage Act 1961.

clause 21 - Institution of Proceedings

This clause -

T ——————

Jurisdictional requirements must be satisfied when
an oral application is made direct to the Court is
the date on which the application is made - amended
sub-section 39(4) read with new sub-section 39(44);

- confer jurisdiction on the appropriate courts
mentioned in sub-sections 39(5) and (8) to hear
proceedings for enforcement of orders for custody
of ex-nuptial children registered in the Court pursuant
to section 67, proceedings instituted under new
section 1174 or arising under regulations that

will be made pursuant to new sections 1114 and 111B
- amended sub-sections 29(5) and (6); and

- enable Proclamations o be made selectively
terminating the jurisdiction of courts of summary
Jurisdiction in specified clasgses of proceedings
under the Act - amended sub-section 39(7).

This clause alsc makes drafting, consequential and transitional
amendments.

Clause 19 - Jurisdiction of Familvy Court

Sub-clause (1) amends sub-section 40(3) in
consequence of the amendments to section 39 and inserts new
sub-section 40(4A) which will enable Proclamations made
under sub-section 40(3) in relation to the jurisdiction
of Supreme Courts teo be revoked.

Sub-clause (2) is a saving provision in relation
to Proclamations already made under sub-section 40(3).

. inserts new sub-section 44(13a) to permit joint
applications for dissolution or nullity of marriage
to be made by parties to a marriage;

. inserts new sub-sections 44{1B) and (lC). These
provisions replace repealed sub-~section 14 (6) and
require that where parties to a marriage have been
married for less than two years, an application for
dissolution of the marriage cannot be filed unless the
parties have considered reconciliation with a marriage
counsellor. The court may dispense with this

requirement in special circumstances;

. amends sub-section 44(2) to put it beyond doubt |
that the limitation periods in sub-sections 44(3)and (33)

not apply to pross-applications;

.  amends sub-section 44(3) both to extend the
period during which financial proceedings between
parties to a marriage may be instituted without

the leave of the Court to, where the parties have
‘been.divorcedf 12 months from the date on which the
decree nisi becomes absolute and also to exclude
proceedings under sections 78 or 78A from the

limitation periecd;:; and



. the Act capable of transfer to an appropriate superior Court to

12,

. inserts a new sub-section 44 (3A) to provide
that where the approval of a maintenance agreement und
section 87 is revoked the parties have a period of )

12 months from the date of revocation of the approval
T

the date of the decree absolute of dissolution of thei, N .
I R

marriage or the date of the making of the decree of
nullity at their marriage (whichever is later), in whj
to commence proceedings for & property settliement o
or maintenance order under the Act.

Clause 22 - Stgy and Transfer of Proceedings

?his clause amends section 45 as a conseguence
of the insertion of new sub-section 4(4),.

Clause_ 23 - Transfer of Pr i |
15fe oceedings from Court
Jurigsdiction in Certain Cases of. Summary

This clause amends section 46 to specify a
procedure to be followed by a Magistrate in proceedings under

ensure that objections to the exercise of jurisdiction by
the Magistrate are made at the outset of the proceedings

Under the procedure the Magistrate who hears the
contested proceedings in question is required, pursuant to
amended sub-section 46(1), to advise all the parties, at the
cutset of the proceedings, that unless they all consent to
his hearing and determining the matter, then it must be
transferred to the appropriate superior court, Any later
objection can only be made with the leave of the court -
new sub-section 46 (1B),

. New sub-section 46 (1A) will confirm that proceedings
with respect to arrears of maintenance cannot be transferred
from a Magistrate.

Clauge 24 - Dissclution of Marriage

This clause makes amendments to section 48 in consequenwki

of the insertion of new sub-section 44(13).

. 4997

clause 25 = Interpretation

This clause amends the definition in section 60 of
ngyerseas custody order" as a conseguence of the insertion in the
act of definitions of "gquardianship" and "oustody®. The term is used

in section 68 and 69.

¢lause 26 - Guardianship and Custody

This clause inserts new section 60A to define, for

 the purposges of the Act, the terms "guardianship” and custody”.

Under new sub-section 60A{l) a person who is a
guardian of a child under the Lct has the responsibility for -
the long-term welfare of the child together with all the powers, :
rights and dutiles vested by law or custom in the guardian of a child
except for the right to have the daily care and control of the child
and the right and responsibility to make decisions concerning }f

the daily care and control of the child.

Under new sub-section 60A(2) a person granted custody
of a child under the Act has {a) the right to have the daily care and
control of the child; and (b) the right and responsibility to
make decisions concerning the daily care and control of the child.

New sub-section 60A(3) enables the éourt to make orders
in relation to a child varying the operation of new sub-sections
60A(1) and (2). New sub-sections 60A(4) and (5) are transitional
provisions preservina the operation of orders made before
the commencement of operation of the clause that gfant to a .

person custody or care and control of a child.

Ciause 27 and 28 - Conferences and Reports by Court Counsellors

These clauses amend section 62 and insert a new
section 62A to distinguish between a counselling conference
with a court counsellor (or welfare officer), the purpose of
which is to assist the parties to resolve differences between
them as to matters affecting the welfare of the child (which,
under section 62, is to remain confidential), and a counselling

{
i
]
!
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conference, the purpose of which is to enable a court counselloy
(or welfare officer) to furnish a report to the Court on relevmm'
matters (which, under new section 62A, may be received in

evidence in any proceedings under the Act and, thus, be the Subj%t
of cross-examination).

The amended sub-section 62(1) will enable the Court
to make the order under that sub-section upon the request
of a person representing a child pursuant to section 65. UNew
sub-section 62(4) will enable the Court to give appropriate furthe,
directions when a party to proceedings fails to attend a
conference under the section.

" New sub-section 62a{1) will enable the Court in
proceedings under the Act where the welfare of a child under
18 years is relevant,to request a court counsellor (or welfare
officer) to furnish a report to the Court on relevant matters.
Any matter relating to the welfafe of the child may be included
in the report - new sub-section 62A(2). WNew sub-section 62A(3)
will enable the Court to make orders or give further directions in
relation to the preparation of the report, including a direction
to a party to the proceedings or the child to attend a conference
with the court counsellor or vwelfare officer. New sub-section
62A(4) imposes a duty upon court counsellors or welfare officers
to report failures to comply with orders or directions under sub-
section 62A({3), whereupon the Court may give, under new sub-section |
62A(5), further directions in relation to the preparation of the mmﬂ
New sub-section 62A(6) will enable a report furnished to the Court
under the section to be received in any proceedings under the Act.

Clause 29 - Powers of Court in-Custodial Proceedings

This clause amends section 64 to -

. require the Court, in custedy and like proceedings,
to consider any wishes expressed by the child and to

- give these wishes suc

15. : jé
h weight as the court considers
appropriate in-the circumstances of the case =

. - tion G ]
amended paragraph 64 (1) (b and repealed sub-sec . s
64 (8): :

i ke -'-_'__‘..‘
rovide that the court shall as far as practicable mal .
. to 1ead to the institution

such order as is least likely o

i ' or
of further proceedings with respect to the custody

guardianship of the child - new paragraph 64 (1) (ba):

provide that the Court shall take into account the ~f‘ﬁ
i bb) 1in S
matters specified in new sub-paragraph 64 (1) (bb) <

custody and like proceedings; g

| in R
provide that the Court shall not make an order, save 3
i Y i Sy U
certain circumstances, 10 custody and like matters, SRS

i nce -
unless the parties have attended a counselling conferenc

new sub-section 64 (1B}; : : e

l ‘ i da (4
amend sub-section 64 (2) and repeal sub-sections 64 (3) an (4)

initi i ip" and T
in conseguence of the definitions of "guardianship i

toustody” ingserted in new section 60A;

or
enable the Court to make orders that a Court counsell

or- welfare officer assist a party to comply. with

a custody or 1ike order _ amended sub-section 64'(5); and

enable the Court, when issuing a warrant to take - 'ff'

i to
possession of a child subject to a custody or like order,

nent Heads of Commonwealth . ;i:
1th instrumentelitles
pouts of the

order persons, Perma
‘Departments O officers of Commonwvea
to provide information concerning the wberea
child - new sub-sections 64 (113) and (11B).

Clause 30 - Separate Representation of the Child

of a marriage to be geparately represented 1n any pro

under the Act where jte welfare is relevant.

This clause amends section 65 to enable a child . .

ceedings

ved/16 ]
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Clause 31 - Overseas Custody Orders

This clause amends sub-section 68(4) and inserts
new sub-sections 68(5), (6) and (7). Section 68 covers the

registration and enforcement in Australia of overseas custody
orders.

Sub-section 68(4) is amended to clarify that
once the court is satisfied of the matters in paragraphs
68(4} (a}) and (b) it may make an order under the sub-section and
a}so to clarify that paragraph 68(4) (b) refers to changes of
Cclrcumstances since the making of the overseas custody order,
New sub-section 68(5) reguires the Court, when making an order
under sub-section 68(4), to cancel the registration of the
overseas custedy order.

. New sub-section 68(6) will enable the Court, on the
basis of the principles set out in the paragraphs 68(6) (e}, (f)
and (g), to either discharge an Australian custody or '
access order or cancel the registration of an overseasrcustody

order where the respective orders ceonflict.

New sub-section 68(7) will prevent the registration
under the section of an interim or ex parte overseas custody order

Clause 32 - Interfering with Child Subject to Custody Order

This clause amends sub-section 70(1) in conseqguence
of the definition of "custody" inserted in new section 60A and
also contains textual amendments to sub-section 70(7)

Clause 33 - Cer?ain.Children Not to be Taken Out of Australiz
Obligations on Owners, &C., of Vessels )

This clause inserts two sections {sections 70a aﬁd
70B) which will re-enact, in slightly revised form, in the
Family Law BAct, the provisions of Part TIT of the Migration Act
1958. The provisions prescribe certain coffences relating to
the removal from Australia of a child subject to either an
existing order or pending proceedings for custody, or guardianship
of or access to that child. ’

- /17
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— Certain Children not to be taken out of
Australia

Section 70A creates an offence for the removal
from Australia of such a child except with either the consent
writing of certain persons (being either each party to the

in
nding proceedings or each person entitled, under the existing

pe
order, to the custody or guardianship of, or access to, the

relevant child) or in accordance with a court order.

- Obligation on owners, &C., of vessels

Section 70B creates an offence where a master,
owner, or charterer of a vessel, or the agent of the owner
of a vessel, after being served with a statutory declaration
containing details of the order or proceedings, as the case

may be, in relation to the child, permits, in certain

circumstances, the child referred to in the declaration to leave

australia in the vessel for an overseas destination.

Clause 34 - Right of Spouse_ to maintenance

This clause revises section 72 to clarify the meaning of

"the section.

Clause 35 — Matters to be Taken into Consideration with respect
To Maintenance

This clause amends paragraphs (£y, (1) and (m) of

sub-section 75(2) as follows -

paragraph 75(2) (£): to enable the Court in
financial proceedings to take into account the
eligibility of either party for an overseas
pension, superannuation or like benefitg as well

as similar Australian benefits:

.../18
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18.

paragraph 75(2)(1):_ to enable the court in finanej
r L) ] B 1 a
proceedings to take intb account the parenting wish :
only a former wife but also a former husband; and .
’

p?ragr?ph 75(2) (m}): to enable the Court in
f%nanc%al proceedings to take into account the
f?nanc1al circumstances relating to the cohabitati
with another person of either party to the proceed?:g
8.

— Alteration of Property Interests

- section 79 proceedings and also to put it beyond

.79(1B) and (1C);

This qlause amends section 79 to -~

eénable a property settlement order made in
proceedings under section 79 to be enforced after

t?e death of a party to those proceedings,

either against or for the benefit.of the estate of the
deceased - new sub-section 79(1a); .

permit the Court to adjourn property settlement
proceedings brought prior to dissolution proceedingsg
to_enable the parties to the proceedings to consider'
the likely effects of the proceedings on the marriage
or on a child of the marriage - new sub-séctions

revise sub-section 79(4) to remove the possibility
of an interpretation of the sub-section
reguiring that there be a nexus between a spouse's

contribution and a specific item of property in

... /19

r?-

5003

19. oL

doubt that a contribution to property subsequently
disposed of can be taken into account in such L

proceedings - sub-section 792{4);

permit the Court to adjourn section 79

proceedings to defer the making of an order in
respect of contingent interests of a pérty in
property (e.g. superannuation entitlements) _
until those interests vest in the party - new s

sub-sections 79(5) to {7):

enable the continuation of property settlement

proceedings, under section 79, where either party "
to the proceedings dies before the proceedings are T
completed and the making and enforceﬁent of an

order in such proceedings - new sub=-section 79(8): and

to provide that the Family Court of Australia or
s Family Court of a State shall not,save in special

circumstances, make a.final order in contested

property settlement proceedings unless the parties have “f

ation conference with a Registrar oI
tion 79(9).

attended a éoncili
Deputy-Registrar of that Court - new sub-sec

Clause 3

7 - Setting aside of Orders altering Property Interests i
This clause amends section 79A to provide =

that property settlement orders made under
section 79 may be varied or set aside on the
additional grounds specified in paragraphs 7OA (1)
(b} to (d) and also where all parties to the
section 79 proceedings congsent - sub-sections 79A (L)

and (1a); "
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. that an order made in proceedings under
section 79A may be enforced after the death of a
party to those proceedings, either against or for
the benefit of the estate of the deceased - new
sub-section 79A(1B); and '

. for the continuation of proceedings under

gection 794 where either party to the proceedings
dies before the proceedings are completed and the
making and enforcement of an order in such proceedin
~ new sub-section 794(1C). )

Clause 3Ig - Cessation of orders

: This clause amends sub-section 82{(3) to provide that
maintenance orders made after the commencement of operatibn of
the clause cease to have effect upon the death of the person
liable to make payments under the order.

o e e et — e e — e

Clause 39. - Modification of Maintenance Orders
This clause —

. makgs a clarifying amendment to sub-paragraph
83%(2)(a){iii) relating to the variation of
maintenance orders in favour of a legal personal
representative; and

. inserts new sub-sections 83(6A) and (6B) relating
to the recovery of moneys paid under maintenance '

orders decreased retrogpectively under sub-section 83(5). | -
4

=y

(lause 41 -

" +p deal with tansactions 1ikely to defeat any ©
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on of Instruments by order_of court

Fiause 40 - Executi

This clause amends section 84 to -

. permit the Court to order. the exscution by a

Court officer of an instrument required by a

maintenance agreement - new sub-section 84(1A) and

(2); and

. enable the Court to exercise its powers under
section 84 to order the execution of documents in
all proceedings under the Act and regulations -
amended sub-section 84(1).

s

Transactions to defeat claims

—section 85 to enable the Court

This clause amends sub
rder of the Court

in all proceedings under +the Act or regulations.

(lause 42 - Ante-nuptial and post-nuptial Settlements

This clause inserts new section 85A which is similar

in terms- to sub-section 86(2) of the Matrimonial‘Causes Act 1959.
The new section will enable the Court to make property settlement
espect to property dealt with by ante-nuptial or
post-nuptial settlements made in relation to the marriage - new
sub-section 854(1). In making such orders, the Court shall take into
sccount the matters referred to in sub-section 79(4) - new

sub-section 854(2).

orders with r
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Clause 43 - Registration of Maintenance Agreements

This c¢lause inserts a new sub-section 86(3a) which
deals with the effect upon a maintenance agreement registereq
under section 86 of the death of a party to the agreement. h
sub-sectiqn provides that the agreement (other than a provishf
providing for periodic maintenance paymenté), unless it "
provides otherwise, continues to operate notwithstanding
the death of a party to the agreement. In the case of provisim{
providing for periodic maintenance payments, the sub-sectiop :
provides that, if the agreement so provides, the provision
continues to operate notwithstanding the death of the party limnéa?
to make payments but, notwithstanding any provision in the
agreement, the provision does nét continue to operate after

the death of a party to the agreement entitled to receive
theose payments.

Clause 44 —AFEeratioh of Maintenance Agreements Entered into
ipn Substitution for Rights under the Act,

This clause revises seétion 87. The new section
87 will contain the proviéions centained in existing sub-
sections 87(1), (2), (4), (7), {8}, (9}, (10) and {11).
In addition it will insert some revised and entirely new
sub~gections the effect of which will be to:

- extend the grounds upon which a court may revoke
the approval of a maintenance agreement approved
under section 87 - new sub-section 87(8):;

5007
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- provide that where its approval is revoked,
a maintenance agreement ceases'for all purposes
to be in force and empowers the court in such
circumstances to make such orders as are just and

equitable - new sub-section 87(9);

- gonfer upon courts exercising jurisidiction under
the Family TLaw Act all the powers of the High Court
to determine according to the principles of law and
equity the validity, enforceability and effect of
a maintenance agreement that 'has been approved
under section 87 - new sub-sections 87(11) and (12).
{New paragraph (ea) of the definition of "matrimonial
cause " in sub-section 4(1) will ensure that such
proceedings are now exclusive to the Family Law
Act and cannot be brought in the State Courts.):

- permit the court to make orders in respect of the
maintenance of a child of a marriage over 18 years
of age where maintenance is necessary to enable the
child to complete his education or because he is
physically or mentally handicapped and the arrange-
ments for him in a maintenance agreement approved
under section 87 are no longer proper — new sub-section
87(14):

- provide that a maintenance agreement approved under
section 87 continues (unless it provides otherwise)
to coperate notwithstanding the death of a party to the
asreement: However, although any provision in such
an agreement for periodic maintenance payments can,
if the agreement so provides, operate after the death
of the person liable to make the payments, such a
provisien cannot operate (notwithstanding any provigion
to the contrary in the agreement) after the death of
the person entitled to receive those payments - new
sub-section 87 (10).
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Sub-clauses 44(2) and (3) are transitional Provisjong

. Llause 45 - Enforcement of Maintenance Aqreements

This clause inserts a new sub=-section 88(2) which is

4 necessary consequential amendment on account of the
amendments made to section 87 by clause 44, .

Clause 46 - Instruments Not Liable %o Duty

This clause revises section 90, which provides

an exXemption from State stamp duties for documents executed
under the Act.

Under revised section 90, the following instruments
will be exempt from State, Territory or Commonwealth duties
or charges -

. a deed or instrument executed pursuant to
an order under Part VIII;

- a maintenance agreeﬁent registered or aﬁproved
under the Act or regulations.made either in -
connection with or in contemplation of the
dissolution or annuiment of the marriage
to which the agreement relates, or made in
connection with the breakdown of the marriage
to which the agfeement relates, that confers
a benefit upon a pParty to, or a chilg of , .
the marriage tb which the agreement relates,
to the extent that the agreement confers that
benefit; and

5009
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. & deed or instrument executed pursuant to such a
| meintenance agreement, that confers a benefit‘upon

a party to, or a child of, the marriage to which the

agreement relates, to the extent that the deed or

instrument confers that benefit.

.clause 47- Intervention by Child Welfare Officer

3 This clause inserts new section 91B to engble Fhe
; Court in any proceedings that affect the w?lfare of a C:lld’
‘ to request the intervention in the proceedings of a State,
Territory or Crumonwealth Child Welfare Officer.

Clause 48 - Intervention by QOther Persons

This c¢lause inserts new sub-section 92{14) t? provide
that persons directed in proceedings for principal relief to
submit to paternity tests under new section 99A.may apply to
the Court for leave to intervene in. the proceedings.

Clause 49 - Appellate Jurisdiction of Family Court

Thig clause inserts new section 934, in similar form
to repealed section 29, conferring'appellat?-jurisdiction on thied
Family Court. New sub-section 93Af{2), in similar form to r?pea °
sub-section 29(2), prescribes the evidence.that may be considere

by the Family Court in an appeal.

Clause 50 - Appeals to Family Court

; : This clause amends sub-section 94(1) fo provide that
1 an appeal also lies to the Full Court of the Family Court from
: a decree of a Family Court (constituted otherwise t?an.as a
Full Court) exercising original or appellate jurisdiction under

any law.
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Clause B1- Apwveals from Courts of Summary Jurisdiction

This clause -

. makes a textual amendment to sub-section 96(2);
and

. confirms that the Proc¢lamation made under
sub-section 96(3), terminating the jurisdiction
of State and Territory Supreme Courts to hear

and determine appeals instituted under section 96,
continues to have effect notwithstanding the
amendments made by Section 18 of the Act No. 23

of 1979 in repealing the then sub-section 96{1)
and substituting the present sub-sections 96(1)
and (1a).

Clause 52 — Procedure

This clause amends sub-sections %7 (1) and (2) to.
provide that, subject t0 a discretion in the Court to exclude
certain persons, proceedings in the Family Court or in a

- Court qf a Territory (other than the Northern Territory) shall
be heard in ecpen Court.

Clause53 - Progeedings in Absence of Parties

This clause inserts new section 98A to enable
regulations to be made to provide that undefended divorce
proceedings may, in certain circumstancas, be dealt with

by the Court notwithstanding that neither the parties toc the

proceedings nor their legal representatives are present in
Court.

Clause54. - Paternity Tests

This clause inserts new section 99A to enable

a Court, where the paternity of a child is a question in issue
in proéeedinqs under the Act, to direct persons to submit to
paternity tests to enable the preparation of a report concerning
the paternity of the child - new sub-section 99a(1).

oG
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New sub-sections 994(2) and (%) list the persons who
iy be directed to submit to paternity tests - the qhi%df

mother of the child and, if the Court is of the opinion .
J"Ght:n; the information that could be obtained from the tes?s being
5érried out on another person might assist the preparation

of the paternity repcrt, that other person.

New sub-section g9A(4) provides that a person is
not te be liable to any penalty for failure to cgmply with
a direction to submit to paternity tests, but the Court may
draw such iriferences from the fallure to comply as appear

- proper in the circumstances.

New sub-section g9A(S5) provides that where a child

' under 18 years old has been directed to submit to paternity
" tests, the tests shall not be performed on the child except

with the consent of a guardian of the child. The Court

i ilur
- may draw such inferences from a guarq;anfs refusal or failure

to consent to the tests as appear prdper in the circumstances.

Where a guardian congents to paternity tests Deing
performed on the child, the person who performs the tests are
not to be subject to criminal or civil actions in respect of
the proper performance of the tests (e.8. assault),.but may
still be liable for the negligent performance of the tests -

new sub-section 994(6).

New sub-section 99A(7) will emable the report
concerning the paternity of the child to be received in
evidence. Under new sub-sections 994(8) and {9) the Court
may, or & party to the proceedings with the leave of the
Court may, require a person to attend before the Court fpr

examination or cross-examination.

New sub-section 99A(10) will enable the Court to
make such order as it thinks just in relaticn to the cos# -

of the patermity tests.

5014
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Clause 55 - Overseas Decrees

oot Thié clause makes the following emendments to
ction 104whlcharenecessary'to-enable Australia to acced

to the Hague Convention on the Rocognition of Divorces )

Legal Separations dated 1 June 1970 - h

+ Provisions for the recognition of overseas
decreeés of legal Separation in sub-sections 104(1)
(3), (4), (5), (7), (8) ana (10);

. provision in sub-sections 104(7) for a discrety
in the Augtralian Court to treat ag Proved any fa Zn
found by an overseas court or otherwise establishcds
for the purposes of the overseas law where the )
respondent did not appear in the overseas Proceedings.

- Provisicn in sub-section 104(7) for the Australs
court:to be bound by the findings of féct on the -
?asis of which the ovérseas court-assumed
a?risdiction to grant the overseas decree and for a
discretion in the Australian court to treat as‘
proved any other facts found by the court where the
respondent appeared in the overseas proceedings}

. ‘§eletion of the provision in paragraph 104(4)(a)
which permitted refusal of recognition of an

gr

29}

ause 56 -~ Enforcement Generally
ep—— B

This clause amends sub-section 105(3) to permit,
Jpere a person bound by a decree under the Act has died,
any Court in which the decree is registered to grant leave
pursuant to the sub-section to enforce the decree to the
extent permitted against the estate of the deceased person

bOUIld by it.

. ¢lause 57 - Persons Not o Be Impriscned for Failure to
Comply with Certain Orders

This clause amends sub-section 107(3) to put it
beyond.doubt that section 108 permits the Court to imprison
persons” for contempt constituted by failure to obey a Court
order relating to the payment of mainenance.

glggse58- - Contempt

This clause amends section 108 to make it ¢lear
that a Court exercising Jjurisdiction under the Act has power
- o punish persons for any contempt of. that Court.

Clause359 - Overseas Enforcement of Maintenance Orders and
Enforcement of Overseas Maintenance Orders

This clause amends section 110 -

by widening the definition of "maintenance
order" in sub-section 110(41), to enable an
overseas maintenance order made with respect to
a child over 18 years for the purpose of education
or because the child is handicapped to be enforced
in Australia and an Australian order to a like

effect enforced overseas;

« to provide for confirmation and enforcement
of overseas maintenance orders to be prosecuted by
Commonwealth or State Officers at their discretion.

50

A
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paragraph (e) of the definition of matrimonial cause in
n

injunctions referred to in new paragraphs 114(;)(b)
al amendments to sub-gection 114(6).

Clause 60 ~ Convention on Recovery Abroad of Maintenance

: b_section 4(1) .
This clause amends section 111 to clarify the 4 (c). It also makes textu
regulation making power to permit regulations to be made to
enable Australia to accede to the Convention on the Recovery

Abroad of Maintenance signed at New York on 20 June 1956,

ause 65 = POWers of Arrest
e .

This clause inserts new section 114AB to enable a

nt . to an injunction granted
Clause 61 - Convention on Recognition and Enforcement of

Decisions Relating to Maintenance Obligations
Convention on Civil Aspects of International Child Abduction

court by order to attach a power of arrest
Eipy it OF another court either for -

e shaese - the personal protection of a party to, or a

' child of, a marriage; ot
. inserts new section 111A which will permit regulationg®

to be made to enable Australia to accede to the Convep residential

to restrain one party from entering the
on Recognition and Enforcement of Declisions Relating tgh er party or the
Maintenance Obligations signed at The Hague on 2 Octobe

1973; and

premises or place of work of the oth .
residential premises or place of work or education

of the child

. inserts new section 111B which will permit
regqulations to be made to enable Australia to accede
to the Convention on the Civil Aspects of International.
Child Abduction signed at The Hague on 25 October 1980,

where the Court ig satisfied that the person against whom the

injunction is directed has -

threatened or caused podily harm to the party.

or a child of, the marriage;

Clause 62 - Arrangements with the States
V . | . is likely to cause bodily harm to the party or child; and
This clause amends section 112 to enable arrangements
to be made for the performance of functions under the Act, as
well as under the regulations, by State and Territory officers,

including the holders of judicial office.

has been given notice of the application for the
hment of a power of arrest to the injunction

where bodily harm has already been caused, the
stances of the case

attac
(unless,

Coutrt considers that in the circum

Sasesfe s dntmatatien power of arrest without

it iz appropriate to attach the

{ notice of the application having peen given) - new
This clause inserts a new section 112A which will put it : cub-section 114A(1).

beyond doubt that courts exercising jurisdiction under the Family

section 114AA(2), once & power of arrest
may, if he

Law Act can entertaln proceedings between parties to a marriage Under new sub-

has been attached to an injunction a police offlcef :
e e e ; s on reasonable grounds that the perscn against whom the

‘believe ‘ )
injunction ‘is directed has, since the order attaching the power

breached the injunction, arrest that person

for declarations, orders and injunctions in circumstances where the

I InjunCtions of arrest was made,

without warrant.

This clause amends section 114(1) to include in the 1ist o
injunctions a Court may grant, in proceedings of the kind referred [ /

i
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New sub~sections 1142 -
A(3), (4), (5)

e o : and (7) dea ;

: bbrlnglng of persons arrested under the section befo; e g

© be dealt with for breach of the injunction R

U i |
o ar i nd?r new sub-section 1142A(6) a power of arrest
injunction ceases to have effect either six months o
court order or on the d ifi " ter
ate specified by the C i
- S ourt if that
less than six months from the date of the order o e

The c¢lause also inserts new
preservation of the operation of State
law.

section 114AB to enhab}
or Territory domestic viale
: Te

Clause 66 - Establishment of Institute

Thi ] :
that the £u 1i.c1ause amends paragraph 114B(2) (A) to make it cleg
nctions of the Institute of i o, ) ar
conducting research. Family Studies include

Clause 67 - Annual Reportr;

N rzZziazizﬁs: ;Esi;ts.ne? section 114N, which is in simﬁa;"
o o aeen ; he Family Law (Institute of Family Studid
neguane 0; o e %n-the Act a provision requiring the
Attorney_GeneraT1ly Studies -to submit an Annual Report to the

al as soon as practicable after 30 June in each YEHrl

New sub- i i
ub-section 114N(2) will require the Report to be tabled inPariiff -

within a specified time.

Clause 68 - Family Law Council
This clause amends section 115 to -

. ?1ar1fy‘that the function of the Council specified
1? p?ragraph 115(3) (b) includes the working of legal
ald in relation to any aspect of family law;

. insert new sub-sections 115(5), (5A), (5B), (5C)
] ! ] r
éGA), and (6B) dealing with the remuneration and the
erm of appointment of members of the Family Law Council;
r
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revise sub-section 115(9} and insert a new sub-section

115(10) to make the reporting requirements for the
Family Law council the same as for the Institute of

Family Studies

use 69 - Costs

This clause amends sub-section 117(2) to provide that

re a Court, in proceedings under the Act oOr regulations, proposes
der sub-section 117(2), it shall have
p-section 117 (2AR).

he
.o make an order for costs-un

egard to the factors listed in new su

ciause 70

This clause inserts three new sections {section 117A,

- 1178 and 117C) as follows -

Reparation for certain losses and

New section 117A:
to Children: The new section will enable

eXpenses relating

orders to be made again
jthout just cause a ehild to ancther part of

e Commonwealth,

st a person who has been found to

have removed w
australia or overseas to make reparation to th
a Commonwealth instrumentality or any other person for the
iloss suffered or expense ineurred in restoring the child

" to the possession‘of the person entitled to the possession

of - the child.

New section 117B: Tnterest on Moneys ordered to he Paid:

The new section will provide £
¢ rate, on lump sums of money
less the Court otherwise

or interest to accrue,
at a prescribed or othe
ordered to be paid under the Act un

orders; and

Offers of Settlement: The new section
or the filing in court of
dings under the

New Section 117C:
will provide a procedure f
offers of settlement in firancial procee
Act (other than proceedings to enforce a decree in such
proceedings) which may be. taken into account by a Court

in making an crder for 'costs.
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Clause’ - i
71 Frivolous or Vexatious Proceedings

. dismizzi:gclizse aTends section 118 to enable a Court

e e pthceedlngs as friyolous or vexatious, to ;
order prevents g & person whose proceedings were. diggig

ituting further proceedings of the type dismisseZEd

w

the leave of the Court. ]':? -

X n n u ll 10 2
( lal =1 72 estrl(: lons © o O P oCce

ThlS Clause IEPEals seCtlo“ 121 alld SUbStltutes a
new Secti‘on lzl- i

publishes Tzwaszz;ze:tljn‘l2l(l% cTeates an offence where a pey
broadeast or telGViPiPe or perlod%cal publication or by radio
to the public (or aSSOn;.or oth?rw1se disseminates by any means
(or any part of the pjz 102‘of lt)f any account of any proceediffd
before the commenceme tcee ings), including proceedings commenced]:
2 party to the proc 2‘ of the new section, that identifies eit
2 party to the procezd%nQS, a person related to or associated w
other way concerneaeinlzz:, a person wh? is alleged to be in any
or a witness in the proceedTESZ%r to which the proceedings relat

New - i | ‘
tation s sub-section 121(2) creates a similar offence in
e O a publication of court lists (except as permitted b :
ules of Court) identifyi ’
ving n : ' i i und
e g names.of parties to proceedings und
increased.

Th i
e penalties for an offence against section 121 are

New sub- i
contained i ub-section 121(3) lists certain particulars which, i
hed in any account of proceedings, shall be tak 1denti
a perscn, en to identify

The s 1
offences are indictable offences but, pursuant to new 3

sub~secti :
Sub- dlzn 121(6) and (7),-proceedings in respect of the offences
ar ) .
Y a court of summary jurisdiction. New sub-section 121i{9

contains certai i
tain exceptions to the offences created in the section

New SUb—SeCthn 12 (o] n) t 1] S’ 1 W ()llrt f
. ) '

the purpo i
o z ifies of the section. Under sub-gection 121(8), proceedings
n » 3 !
ence against the section shall not be commenced except

b . .
Y, or with the written consent of, the-Attbrney-General

35.

Part III - Amendments Relating to
Rules of Court and Regulations

Powers of Registrars.

e 13-
“Tndependence of Registrars

Alials

This clause inserts new sections 37A and 37B.
on 37A provides that Registrars and Deputy

4 gtrars may exercise the powers specified in hew paragraphs
a(1)(a) to (m) and, under new paragraph 378(1)(n), 2

wer of the Court prescribed by the Rules. New sub-sections
574(6) and (7) provide that the court may review an

exercise of power by a Registrar either on the application of
4 party or of its own motion. New sub-section 37A(5) provides
tnat a Registrar is not subject td the direction or control

of any person or body in relation to the manher in which he
exercises the powers specified in new sub-section 37A(1). New
gm-section 374(8) provides for the transfer of applications

from a Reglstrar to the Court.

New secti

New section 37B clarifies the powers of the Chief

Principal Registrar and Registrars in relation to the
exercise of powers under the Act -

New sub-section 37B(4) provides

that the Principal Registrar, & Registrar or Deputy Registrar may

ct to disciplinary'proceedings under the Public
£ the performance of functions

he Principal Act (other than &
(1)) upon the request of the

Judge,
performance of functions and

new sub-sections 37B(1) to (3).

. be subje
b service Act 1922 in respect o
- or exercise of powers under I
1? power under new sub-section 374
1@‘Chie£ Judge only. :

I
i3

% Clausze 74 — Repeal of Section 106

This clause repeals section 106 in conseguence of
ble Rules of

the provisions of new section 123 which will ena
+ and execution

t . Court to be made providing for the enforcemen
of decrees of the Family Court and other Courts exercising

jurisdiction under the Act.
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Clause 75

This clause re
. reals section 123 and i
sections 123, 124 and 125 as follows ~ inserts new

.rOS?ztion 123: Rules of Court: The new section
gouZiu:deZ; ;:Ztmgking, by Judges of the Family
o ite e Faml?y Courts{ of Rules which
ney Dreserite te practice or procedure that is to
oo o . he‘Family Court and any other
Para‘s exercising Jjurisdiction under the Act.
graphs (a) to (u) of sub-section 123(1) list

arti ¥ prov
P icular matters that the Rules of Court may pr ]

for. The Rules are
subject
Parliament. ! to disallowance by

;ec;sl?ction 124:  Rules Advisory Committee: The n
- .;.on provides for the establishment of a Rule ~
visory Commi )
- ry Co ttee to provide advice in relation ©
e making of Rules of Court. ’

. Sectio : i '
ion 125: Regulations: The new section enables |

:he Governor-General to make regulations not
or;czzvii:z:ft with the Act. Paragraphs (a) to (g)
of nev. Whisec‘tion 125(1) list the particular

ch the regulations may prescribe.

Clausge 76 - Further amendments

i

This clause sets o
ut further .
rot . agendments t
cznszontained in a Schedule to the Bill, all of ::hithhe
quential on the insertion of new sections 123 anda::5
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THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA

HOUSE OF REPRESENTATIVES
e

Received from the Senate and read a first time, 6 October 1 983

{ Minister representing the Attorney-General)

A BILL

FOR

Family Law Act 1975 to provide for grants
the Northern Territory for legal aid to be
ditions, to provide for payments for legal
aid to be made subject to conditions and to provide for the
making of regulations with respect to fees payable to legal
practitioners by bodies providing legal aid

AnActto amend the
to the States and to
made subject to con

BE IT ENACTED by the Queen, and the Senate and the House of
Repres_cntativcs of the Commonwealth of Australia, as follows:

Short title, &c.
1. (1) This Act may be cited as the Family Law Amendment (Legal Aid

Costs} Act 1983.
(2) The Family Law Act 1975' is in this Act

Act.

Commencement
4. This Act shall come in
Royal Assent.
1350/6.10.19837(107/83) Cat. No. 834879 1—

referred to as the Principal

to operation on the day on which it receives the

Recommended retail price 40¢
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2 . Family Law Amendment (Legal Aid Costs) No. 1983

3. Befo ti . ] N
s re section 117 of the Principal Act the following sections are

Financial assistance subject to conditions

~ "TI6A. (1) Payments by way of financial assistance, for the purposes of, or

:l gp}nnecé:ont\;.ltl:\, the provision of legal assistance in connection with matters

ansing under this Act or under the regulations, may be made to

Northern Territory— ’ aStateortothe
(a) outof moneys lawfully available; and

(b) on such cqndit@qns (if_ any) as are specified by the Minister by
instrument in writing, being conditions relating to the provision of legal
assistance in connection with such matters.

-(‘2) A payment by way of financial assistance that is made on conditions
specified b)_/ Fhe Minister in an instrument made under sub-section (1) is made
on the additional condition that, if a condition so specified is not fulfilled, the
State or the Northern Territory, as the case requires, will, if the Ministér 50
determines, repay to the Commonwealth such amount (not being an amount
greater.lha-n the amount of the payment) as the Minister specifies in the
determination as the amounc that should be repaid by the State or by the
Northern Territory, as the case may be. ’

c *(3) An amount repayable by a State or by the Northern Territory to the
ommonwealth in accordance with the condition provided for in sub-section

(2) is a debt due by the State or by the Northern Terri
(2) I8 2 Cebt due by the Y n Territory, as the case may be,

*(4) This section binds the Crown in right of the Com
‘ m
of the States and of the Northern Territory. ¢ onwealth, of each

Payments subject to conditions :

1!6‘13. (n ngments may be_ made by the Commonwealth, for the
[‘mrpos‘e.h ot',_or in connection with, the provision of legal assistance in
connection with matters arising under this Act or under the regulations—

(a) out of moneys lawfully available; and

(b) on such cc_)nditfqns (if any) as are specified by the Minister by
instrument in writing, being conditions relating to the provision of legal
assistance in connection with such matters.

_ “(2) A payment that is made on conditions specified inister i

instrument made under sub-section (1) is madepon the t:l)éct!}ilt?ohr:[;?lzg:&iltliiﬁ
that, if a condition so specified is not fulfilled, the person to whom, or the
authon_ly or body to which, the payment was made will, if the Min’ister SO
determines, repay to the Commonwealth such amount (not being an amount
greater than the amount of the payment) as the Minister specifies in the

determination as the amount that should b i '
¢ repaid by th ' i
- body, as the case may be. ° Y the person, authoriy or

“(3) An amount repayable by a i
. . a person, authority or body to the
Commonwealth in accordance with the condition provided for in sub-section

(2) is a debt due by the person, authorit
Commonwealth. y or body, as the case may be, to the
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“(4) This section binds the Crown in right of the Commonwealth, of each
of the States, of the Northern Territory and of Norfolk Island.

Payments to legal practitioners by legal aid bodies

“]16C. (1) The regulations may, in relation to matters included in a class of
matters arising under this Act or under the regulations, fix or limit, or provide
for the fixing or limiting of, the amounts that may be paid by relevant
authorities to legal practitioners acting in such matters.

“(2) A relevant authority that pays, to a legal practitioner acting in a
matter arising under this Act or under the regulations, an amount that exceeds
the amount that the relevant authority is permitted, by regulations made under
sub-section (1), to pay to that legal practitioner in respect of that matter is, il
the Minister so determines by instrument in writing, liable to pay to the
Commonwealth such amount as the Minister specifies in the instrument, not
being an amount greater than the amount of the excess.

“(3) Anamount payable by a relevant authority to the Commonwealth in
accordance with a determination of the Minister under sub-section (2) is a debt
due by the relevant authority to the Commonwealth.

“(4) This section, and regulations made under sub-section (1), bind the
Crown in right of the Commonwealth, of each of the States, of the Northern
Territory and of Norfolk Island.

“(5) In this section—

‘relevant authority’ means a person, authority or body (including an
authority or body established by or under a law of a State or Territory)
that, from time to time, receives relevant f unding;

‘relevant funding’, in relation to a person, authority or body, meuns funding
received, whether directly or indirectly, by the person, authority or
body from the Commonwealth for the purposes of, or in connection
with, the provision of legal assistance by the person, authority or body
in connection with matters arising under this Act or under the
regulations.”.

NOTE

1. No. 53, 1975, as amended. For previous amendments, see Nos. 63, 93 and 204, 1976: No,
102, 1977; No. 23, 1979; and No. 2, 1982,
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