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(4) Sub-section (3) shall not be taken to authorize a court, in proceedings
in respect of an offence, to refuse to admit a statement in evidence on the ground
that a Police Officer had contravened the rules known as the Judges® Rules.

ot

k (5) Nothing in this section derogates from the application of section 31 or 32.

e

PART IX—REGULATIONS 5 '

e I

Regulations . .
70. The Governor-General may make regulations, not inconsistent with } 1981 ’
this Act, prescribing all matters required or permitted by this Act to be

prescribed, or necessary or convenient to be prescribed for carrying out or - [ o
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QUTLINE
The purpose of the Bill is to codify and clarify the

rights and duties of citizens and“;the ARustralian Federal
Police, when involved in ‘the process of crlmlnal 1nvestlgatlon

of offences against laws . of the Commonwealth and ' the
australian Capital Territory. o )

The Bill  regulates  all 'stages of criminal
investigatioen from the 1n1t1al questlonlng of persons belleved
capable of furnlshlng information to the trlal of a person
charged w1th an offence. Thus, the Bill regulates rhe rights,.
not only of persons suspected of committing offences, but also
those of persons called upon to ‘answer questions or otherwise

assist the police in their inquiries.

- In addition. to provisionsr regulating. pdlice powers
concerning searoh-and seizure, arrest, interviewing, recording
of confessions and various other tioes_ of investigative
action, the Bill provides for rights of persons in custody
such as the right to .have access to a 1awyer or lnterpreter
and to communicate with Vrelatlves or friends. SPeclal
provisions are included to deal with ’ interv1ew1ng of
Aboriginals and Torres Strait Islanders, persons not fluent in
the English language, phys1callx handicapped persons and
children. A ' '

granting of pollce ball to persons charged with offences.

Part VII of the Bill prov1des for the‘ keeping of
police records and the right of .access of persons to their

criminal -history records.

D1v151on 3 of Part IV of the Bill regulates the |

Part VIII of the Bill lays down the matters to be
. considered by a court in the trial of an offence when deciding

whether to admit ev1dence obtained in contravention of the
legislation.’ ;




Clause l:

NOTES ON CLAUSES

CRIMINAL INVESTIGATION BILL 1981

This is formal.

Clause 2: This- clause provides that the act shall come

into operation on a date to be fixed by Proclamation.

Clause 3: This clause contains interpretation provisions

and other preliminary matters. The definitions of "aAboriginal"
and "Torres Strait Islander" are similar to those used in the
Discrimination = Act 1975. The definitions of

"police Officer"™ and "Police Station" take

Racia;

"commissioner",
account of the passage of the australian Federal Police Act

1979.

Clause 4: This. clause. defines when a person is, for the
purposes of the Act, to be _regarded as being in "lawful
custody”. The .scheme . of rhe &ct 1is that, in a criminal
investigation, the wvarious duties placeg by the act on a

person comes into

officer operate from when a

police
Ycustody". Rights are only given to. the police when a person

is in lawful custody, for example, under clause 34.
sub-clause (2) covers a situation where

(a) a person is already in custody for some reaseon

or imprisoned for an offence and a police
officer investigating another offence believes,
or has given the person reasonable grounds to
believe, that the police officer believes, that
the person has probably committed the other

offence; ox

(b} a person is.in the company of a police officer
in a police vehicle or on police premises in
connection with the investigation of a

particular cffence and the police officer would

not, or the person has reasonable grounds to
believe the police officer would not, let that

person leave if the person wished to do so.

In these cases the person is to have the same rights as other

.persons taken into custody under the Act. The purpose of

sub-clause (3) is to ensure that the provisions of the Act in
relation to persons held in custody do not apply to a person
concerned in a minor traffic offence. The purpose of
sub-clause (4) is to ensure that a person in any form of
custody has all the rights conferred by the aAct on a person in
'custody, whether the custedy is lawful or unlawful. The effect
of sub-clause (5) is that a person arrested by a police
officer is not, for the purposes of the Act, in lawful custody

where. the police officer does not charge him with an offence

as soon as practicable after he is arrested. The sub-clause

similarly restricts police powers where a person, refused
police bail, is not provided with facilities to appeal against
such a refusal or is not otherwise brought before a court to
facer the charges .brought against him as socon as it is

practicable.

This c¢lause makes the Act binding on the Crown
in right of the Commonwealth.

Clause 5:

Sub-clause (1) of this clause excludes the
operation of Commonwealth and Territory laws, including common
law, to the extent that they are ingbnsistent‘with the act.

Clause 6:

Sub-clause (2) makes similar provisfbn in relation to State
laws applied to Federal offenders b§ virtue of the Judiciary
Act 1903 and other Commonwealth legislation., Sub-clause (3)

saves the operation of the provisions of &any Commonwealth,
State or Territorial law that protect the rights of the
individual.




Clause 7:
act to police officers. While the Act is primarily designed to
regulate criminal investigations ' conducted by -officers of the
australian Federal Police in ‘relation to. offences against
Commonwealth and Australian Capital Territory laws, sub-clause
{1} intends _that it should be the duty .of an Australian
Federal Police Officer to comply with the:provisions of the
Act when investigating offences against State law in the
circumstances contemplated by the Australian Federal Police

Act 1979, Sub-clause (2) makes it clear that a contravention
of the Act by a police officer is not punishable as an offence
against the BAct unless a penalty is  expressly provided in
respect of the contravention. Contraventions. of sub-clauses
17¢(3), 38B(1l0}, 64(2} and (3}, e5(4), 66(1l). and {(2). and clause
68 of the Act by police officers are punishable as offences.
The reference to Police Officers of a State or the Northern
Territory in sub-clause 7(2) is explained -by  the fact. that,
for the purposes of Part IV (which does not include clauses in
respect of which a penalty is provided), references to Police
Officers include references to Police Officers of a State or
the Northern Territory: see sub-clause 40(33. Sub-clause (3)
is inserted to ensure that sub-clause (2? does not prevent a
police officer from being dealt with for a disciplinary
offence in respect of a contravention of the Act. Similarly,
sub-clause (2) is not to be taken to prevent a cohtravention
of the Act by a police officer constituting groﬁnds for the
exclusion of evidence under any provisions of the Act relating
to the exclusion of evidence or constituting grounds for the
institution of c¢ivil proceedings.

Clause 8: This clause  provides for - the making of
arrangements with the States .and Territories with respect to

"the performance by State and fTerritory Magistrates of

functions under the Act.

This. clause deals with the application of the.

'clause 9:

This c¢lause lays down strict criteria to bhe

" applied by a Magistrate when considering whether to grant a
. warrant for a person's arrest for a Commonwealth or Australian
. capital Territory offence . Thus, sub~clause (1) restricts a

Magistrate's power to issue a warrant to those cases where an

_information laid on oath is supported by an affidavit and he
. is satisfied that there are reasonable grounds for issuing the
.warrant. Sub-clause (2} requires a Magistrate to record on the

affidavit furnished to him the reasons on which he has relied
in issuing the warrant.

¢lause 10: This clause sets out the circumstances in which

Commonwealth, State and Northern Territory Police Officers may

arrest.persons'without warrant - for Commonwealth and Australian
gapital Territory offences.. The effect of sgub-clause (2) is
that a police officer may only érrest'a person without warrant
if he believes on reasonable grounds that - ) '

. the person has committed or is committing an
offence;’ '
: . the arrest of the person is necessary for the

. purpose of < ensuring .that the person appears
_Abefore'a:court, of preventing a continuation or
repetition of the .offence or the commission of a
further offence, of preventing the concealment,
~loss or destruction of .evidence or for the
purpose of preserving the safety and welfare of
‘the person; and ) '

. proceedings by way of summons would not be
effective for one or more of those purposes.
12
Sub-clause (3) requires a police officer to release. 'a person
artested without warrant -where  his arrest is no longer

necessary. for -the purpose of ensuring his appearance in court




or for the other purposes mentioned above. Sub-clause (4)
allows arrest of persons escaping or who have escaped from
lawful custody. {5) provides that the regulations

may prescribe offences to which the section will not apply;

Sub-clause

thus, in respect of those offences, persons mway notl be
arrested without warrant.

Clause 11: This clause empowers an Australian Federal
police Officer to arrest a person without warrant in the
Australian Capital Territory where the officer reasonably
believes the person has committed an offence against State or
Northern Territory law. There must be, in the Australian

Capital Territory an offence corresponding to that conitted
in the State or in the Nerthern Territory that is punishable
by more than 6 months imprisonment and the arrest .must ?e
or more of the mentioned in
and there must be grounds for believing

s
necessary £or one purpose

sub-clause 10(2) (b) -
that proceedings by summons would be ineffective.

This clause sets out the circumstances in which
person without

Clause 12:

another
a member

of arrest

apart from the

the public may
requirement that the person must
reasonable that the
committing or just committed the offence,
required to make the arrest lawful are the same as
to officers.
requires that persons arrested under
taken forthwith to a Magistrate or dellvered into the custody
of a police officer. (4) .
that this section does not affect powers of arrest without
police

warrant.

grounds other person 1is

believe on

has the "grounds

those
(3)
the section are to be

applicable arrests by police Sub-clause

Sub-clause is necessary to ensure

warrant for offences given te persons, who are not
officers, under Commonwealth and paustralian Capital Territory

laws.

Clause 13: The effect of this clause is to authorlze a

pOllCe officer, who has a warrant for a person's arrest, to
enter premises, by force if necessary, at any time of the day
or night for the purpose of arresting the perscen and may
search for the person if the officer believes that the person
is on the premises, Similarly, an officer may enter premises
to search for and arrest a person without warrant if he has
reasonable grounds for believing that the person has committed
a serious offence, i.e.

one punishable by more than

The effect of sub-clause (3} is that an
officer is not authorized to enter premises to arrest a person

six

months' imprisonment.

between the hours of 9 in the evening and 6 in the following

morning, if it would be. practicable to arrest the person at
any other time,

Clause 14: In -

essence, this clause prohibits a police
officer or other person from using, in the course of an
arrest, more force, or subjecting the person arrested to
greater indignity, than is necessary to make the arrest or to
prevent +the person arrested Ffrom escaping. Sub-clause

(2)
specifically prohibits the use of force likely to cause the

death of a person or to inflict grievous bodily harm unless

- this is necessary to protect life or to Prevent serious injury

to a person; and, where the persoh_to be arrested is fleeing,

unless he is called upon to surrender (if practicable) and the
police officer believes on reasonable grounds that the person
cannot be apprehended in any other manner.

Clause 15: This clause requires a person arresting another
person to inform the other person of the offence for which he

is arrested unless, because of the ci;cumstanées'in which the
arrest occurs, the person ought topknow of the offence for
which he 1is arrested or

impracticable

if the person arrested makes

actions the

it

because of his ownf person

for

effecting the arrest to inform him of the offence ‘for which he
is arrested,.
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Clause l6: This clause provides that a person‘in'eustody it
respect of an offence and suspected of another offence, shall,
for the purposes of .Part III of the Bct, be deemed to be 'in

custody in respect of both offences.

Clause 17: Sub-clause (1) empowers a oolice officer to
request that a person furnish’ to the officer his name and
address where the officer believes the person may be able to
assist him in his inquiries in connection with an offence.
Sub-clause (2) makes it an offence to fail to comply with such
a reguest and sub-clause (3) makes. it -an offence for an
officer not to respond with his name and the address of his
place of duty ‘when requested to do S0 by a person whose name
and address he has requested : ' '
clause 18:  This clause, which ‘embodies the first’ of ‘the
rules known as ‘the Judges' Rules, as ‘applied in’ Australia,
provides  that, subject to  the Act, - a - police officer
investigating an offence may ask queStions”of a person who may
be able to assist the offlcer ‘in his 1nvestlgat10n._5ub -clause
(2), however, affirms a person S - rlght not to-answer questions
asked by a police officer éxcept where-a Failure to answer a
question would constitute 'a -contravention -of ~the Act - (for
example, sub- clause 17(2)) or of other Commonwealth, ‘State ‘or
Territory leglslatlon.-‘ Lo

Clause 19 -SUb—clause’(l)'requiresithat} where a person is
in custody, a police'officer'Shall:not‘ask7him‘any questions
or ask him to d¢ anythlng for” a ‘purpose’ cohinected w1th the
investigationh of - an offence unless ‘the offlcer has told him
his name and rank. Sub-clause (2) provides for the first of
the cautions requ1red under the Act to be adﬁinistered by
police officers to suspect$ ‘internded to be - questloned Where a
person' is belngrlnterv1ewed by‘a police officer in connectioh
with an offénce, the 'police ‘officer ~&hall ' not; ~after - the
person commenced to be'in custody 'in ‘réspect “of the offence,

- 11 -
ask- him. any questions or ask h1m to .do anythlng for the
purpose of 1nvestlgat1ng that offence or cause or permit
another pollce oﬁflcer to do- so‘unless a’ ' police officer has
warned the. person or caused ‘him to.be warned in a language in
which the person is. reasonably fluent that

ne_isrnot obliged to answer any questions
-or’ to do_that thing asked of him; and

- = - anything he does say may be used in
-.evidence; -and o |

he may consult with a lawyer or communicate
with a relative or friend.

This-represents in substantial effect the third of the Judges!'
nules-as applied.in1Australia.,Sub—clause (3) provides that it
18 unnecessary. to give the caution referred to in sub-clause
{2) if the person has already been cautioned for the purposes
of clause 20. Sub-clause (4) provides that -sub-clause (2} does
not apply in relatlon to asking the ‘Person to participate in
an 1dentrf1cat10n parade or when ‘asking a person . to do
somethlng where ‘the officer. is authorized to do so by a
pPrescribed ‘;aw_ of the Commonwealth or of :the Australian
Capital Territory. It is contehplated that laWs of the nature
of the Motor. Traffic (Alecohol and Drugs) ‘Ordinance 1977 of the
Australlan Capltal Territory will bhe . prescrlbed under this
provision. Thrs Ordlnance _empowers' a police officer to require
a person_ to .. submit to certain’ tests -which must,. to be

effectlve, be carrled out w1th1n a limited’ perlod after the
road a001dent in qguestion.

I

.Thislclause adopts suostantially"the second.of
the Judges’ Rules as applied 'in Australia. Where 'a police
officer de01des to c¢harge a person with an offence, to seek
the issue, of a “SUMMORS - agalnst a person for an offence or to
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recommend that a person be charged or a . summons sought, the
officer shall not,. after so deciding, &sk ~the person any
questions or ask the person to do anything or cause or permit

another offlce: to do so, unless a police officer cautions the

person -

that he is not obliged to answer any gquestions

asked of him by a police officer;

. that anything he does say may be used in
evidence;

that he may communicate with a lawyer, and have
the assistance of a lawyer while he is being

guestioned; and

. that he may communicate with a relative or

friend;

The cautlon is to be administered in wrltlng in a language in
which the person is reasonably fluent and by reading the
document to the person in the language 1n ‘which it is written
unless it is impracticable forx the document to be read to him.
Sub-clause (3)  provides .in effect that the restrictions
imposed by sub-ciause' {l) do not apply to a police officer
when regquesting a person €0 participate "in an identification
parade, when doing anything for the purpose of arresting a
person or when taking necessary custodial measures, - ‘
Clause 21: This claﬁse sets out the requirements to be
followed by a police officer to whom a reguest for access to a
lawyer is made by a person in custody in respect of an
offence. Sub-clause (1) provides, that, for the purposes of
the section, "investigative action” in relation to a person in
custody in respect of an offence  means investigative action
taken in the presence of the person and includes asking the

- 13 -

person dquestions or further questions for the

: . - urpos
investigating the offence, T e

. Sub-clause (2) requires that, where
a' person in custody indicates to a police officer that he
wishes to consult a lawyer the officer shall forthwith cause
reasonable facilities to be provided to enable the person to
communicate with a lawyer and to arrange for the lawyer to be
present and shall not, until the person has had a reasonable
?ppo#tunity to communicate with a lawyer, take any
investigative action in relation to the person. The effeét of
?ub-clause (3) is to allew a police officer to .take
investigative action after the person has arranged for a

law
awyer to be present but before the lawyer arrives in certain
circumstances. These are -

. where a reasonable period has been allowéd for
the lawyer's arrival; )

. where a police officer has reasonable grounds
for believing the action must be taken without
delay to avoid danger ‘of  the death of, or

serious 1injury to, any person or serious damage
to property: or '

. where a prescribed law of the Commonwealth or
the Australian Capital Territory authorises that
a?tion. (It is intended that laws of the nature
discussed in the comment -on sub-clause 1l9(4)
will be prescribed).

When a lawyer attends a ‘person in custody, sub-clause -(4)
prohibits a police officer from taking invéstigative action
until the lawyer has had a reasonabie opportunity to consult
with the person. That sub-clause also provides that the lawyer
is entitled to be present while ahy investigative action is

taken by the police officer and to give such advice to the

- person as he .seeks but the lawyer is not .otherwise to
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interfere with the police iﬁvestigation. Reasonable facilitles
must be made available to enable the lawyer to consult elth
the befson in private.’ Sub-clause {5) extends the provislons
of the clause to the situation where a person not in custody
seeks a lawyer after being cautioned under sub-section 19(2).

Clause 22: Sub—clause (2j _of this clause requlres the
Minister to Kkeep in relation to each prescribed place (as
defined by sub-clause (1)). be1ng a place at which there are
likely to be persons in custody, a list of lawyers ana local
firms willing to assist ‘persons’ in custody at or in the
ﬁicinity'of that particular place. Sub-clause "(3) requizes.the
Minister to consult with local law societies.ot'associatlons
in the making of the 1lists. ?he effect'of'sub-elause (4) 1is
that, where a person is in custody at or in the vicinity of.a
place in relation to which a 1list is kept and, seeks, bUt.ls
unable, to_coﬁmunicate with a lawyer or wishes to consult with
a lawyer but does not know of a lawyer whom he could cqasult,
the police officer shall give the person a copy of a list of
lawyers relating to- that place. Sub-clause_(5) defines the
express1on "legal firm™ and subnclause (6) makes it clear that
the expression "person in custody in respect of an offence”

does not include a peifson on remand ot imprisoned for the
offence but dees'include—a person who is to be, or is being,
iaterviewed by a police officer in connection with tte
investigation of the offence and who has been cautioned in

accordance with sub-section 19(2).

Clause 23: The effect of sub-clause (1) is that a police_

officer is to cause reasonable facilities to be ptovided to
enable a person in custody in respect -of an offence to
communicate with a relative or friend where the person
indicates to the police officer that he wishes to do so.
Sub-clause (2) excuses a police officer from complying with
sub~clause {1) where this is necessary to prevent the escape
of an accomblice of the person or theé concealment, loss,
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destruction or Ffabrication of evidence or intimidation of a

witness. Sub-clause (3) extends the provisions of the clause
te the situation where a person not in custody wishes to
communicate with a relative or friend after being cautioned
under sub-section 19(2) but excludes persons who are on remand
or imprisoned in respect of the offence.

Clause .24: This clause provides for a procedure under which

friends, relatives or lawyers may obtain information
concerning the whereabouts of persons held in custody or of
persons who, whlle not in custody, have been in the company of
the police for more than 1 hour for the purpose of the

investigation of. offences they are suspected of having
committed. 7 '
The effect of sab-clauses (1) and (2) is that, where
a person is in custody at a place in respect of an offence,
the officer in charge of investigating- the offence shall
ensure that an officer appointed as officer- 1n~charge of
records of the regional offlce designated for the purpose 1is
informed that the person is in custody: at that place.
Sub-clause (2) also requires the officer- in-charge of records
to be informed whether the person consents to particulars of
his whereabouts being supplied to all or any of the perscons
mentioned: in sub-clause (3). Sub-clause (3} requlres that the
officer-in-charge of records at a regional office shall, on
application by a relative, friend or lawyer represgenting a
person, inform the applicant whether the'person is in custody
and, if ' 'so, provide such -information as’ is reasonably
available concerhing " his whereabouts. Sub-clause (4)  also
requires the whereabouts of a person to be notified to the
appropriate regional office when the .persen, while not in
custedy, is in the company of a polige officer for the purpose
of the investigation of the offence. for more than 1l hour and
the officer suspects that the be:son'committed the offence.
Sub-clause {5) ensures that a person is to be regarded, for
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the purposes of sub-clause {4), as being in the company of a
police officer when he is, at the reguest of that officer,
waiting at a place or in the company of another officer.
sub-clause (6) provides that information is not to be
furnished under sub-clause (3} unless the person concerned has
consented to it being furnished and the provision also permits
an officer to refuse to furnish information where this is
necessary to prevent the escape of an accomplice of the person
concerned or the concealment, loss, destruction or fabrication
of evidence of, or relating to , the offence. The officer is
enabled to make reasconable inguiries to determine whether the
applicant for the information is a person entitled to make the
application. and is not an accomplice -in the offence or a
person seeking the information on behalf of an accomplice.

Clause 25: This clause deals with the treatment of persons
in custodY} Sub-clauses (1) and - {2) require that such persons
shall be treated with humanity and with respect for human
dignity and prohibit. cruel, inhuman or degrading treatment.
Sub-clause (3) requires that - police officers take all
reasonable steps with a view to the prpvfgion. of medical
treatment to a person in custody when necessary or requested.
sub-clause (4) provides that the cost is to be borne by that
pérson when he requests the treatment. Sub-clause {5) reguires
all reasonable steps to be taken to ensure the provision to
persons in custody of reasonable refreshments and access to
toilet facilities, Similarly, under sub-clause . (6) such a
person is to be provided with facilities to wash and shower
and to be permitted to obtain a change of clothes before being
brought to court. Sub-clause (7) provides that action taken
for the purposes of section 34 or any necessary custodial

measures do not contravene sub-clauses (1) or (2).
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Cclause 26: This c¢lause provides for sgpecial obligations of
police in relation to Aboriginals and Torres Strait Islanders

interviewed in connection with the investigation of certain
offences. ‘

The effect of sub-clauses (1) and (2) is to require a
police officer to notify a specified organization providing
legal assistance for Aboriginals and Torres Strait Islanders
when he has an Aboriginal or Torres Strait Islander in custody
in respect of an cffence and the Aboriginal or Torres Strait
Islander does not object to the organization being notified.
Notification need not be given under that sub-clause where the

 Aboriginal or Torres Strait Islander has already arranged for

a lawyer to assist him., The effect of sub-clause (3) is that
unless a prisoner's friend is present or tﬁe person has waived
his right to the presence of a prisoner's friend, a police
officer is not to interview a person or ask him to do anything
in connection with the investigation of ‘an offence, where the
police officer believes that the person is an Aboriginal or a
Torres Strait Islander and the person is in custody in respect
of an offence punishable by more than six months' imprisonmeht
or  an .offence against the person or property or, not being in
custody, is suspected of having committed such an offence.

A$ub-clause (4) provides an excuse for compliance with
sub-clause (3) if the police officer has'réasbnablé grounds
for believing that having regard - to the person's level’ of
education  and understandihg,'hg is not at a diSadvanfage in
respect of . the investigation,: in comparison with memberé of
the Australian community generally. .

Sub-clause (5) provides that where -
|2

: ; . {
. the police officer has reasonable grounds for
believing that it is nécessary‘to'interview the

persocn or ask or. cause the person to do a
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partlcular thlng w1thout delay in order to avold
danger of ‘the death of,
any person or serious damage to property, or

01’.' serlous 1njury to,

. the police officer is<authorised'to ask or cause

thé person to do a particular thing' by a
provision of a prescribed ~ law of -the
Commonwealth or the  Australian  -Capital
TPerritory (It is intended "that laws of - the

nature discussed in the comment on sub-clause
19(4) will be prescribed.), '

sub-section (3} does not prevent the offlcer from 1nterv1ew1ng
the person or asking or- cau51ng the person to do that thlng,

as the casé may’ be.

places on the prosecution the burden
that
Gtrait Islander has waived his right,

~ Sub-clause (6)

of proof in any ‘proceedings an paboriginal or Torres
-under -sub-clause (3), to
the presence of a friend or objected to a_hotificatioh being
given under sub-clause "(1). Inieither'case;
satisfied that the
objection with full knowledge and understanding of what he-was

doing. The burden of proof that an Aborlglnal or Torres . Strait

‘a court must be

person waived the iriéht or made the

Islander had made his own arfangements to obtain a lawyer
lies, under-sub-clause (7L on the prosecution: Further where a
police officer has not complled 'with sub-clause (3), the

that the ‘officer had reasonable grounds for
bellev1ng as provided in sub-clause (4}, lles under sub- clause
(8) on the prosecutlon. Sub-olause (9} sets out the classes of
-slibeglause {3y .as
is that the

burden of proof,

may be ‘calléa upon under
The effect of subéclause (10)

special measures provided for in clause- 26 do not constitute

persons _who

prisoners’ frlends;
acts of racial -discrimination w1th1n the prohlbltlons of the

Racial Discrimination Act 1975.

- language, or

Clause 29.J“
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Clause 27:
kept in relation to each . place where
persons in oustody a list of persons
assist Aboriginals and Torres Strait

This clause reqguires the Minister to cause to be
there are likely to be
suitable and willing to
islanders as prisoners'
friends for the,purposes of clause 26 or as interpreters for
the purposes of clause 28. The Minister,
of prisoners' ‘ o

in compiling the 1ist
is required to consult with prescribed
organisations provided | legal

friends,
‘ aSSLStance to Aboriginals and
Torres Strait Islanders. Sub-clause (5) prov1des that the list
of interpreters established . sub-clause (4) should
specify next to each person's name the language or languadges

that person is able to understand and converse in.

under

Clause 283
a person

‘Under this clause a polioe officer is not to ask
in custody any questions in connection wlth the
investigation of an offence where he believes the person 1is
unable by reason  of inadequate_ knowledge of the
any 'physlcall_disahilityL‘

reasonable fluency in English unless -

English
to communicate' with

. . he does so in some language or by some means in
whioh he and the person are able to communicate;
. an interpreter is present; or
i, it is necessary to do so without delay to aveid

:danger qf;the_death_of;'
. any person or serious damage to property.

or serious injury to,

R s

Thls clause prov1des for
exerc1sed by . pollce

special ,duties to :be
. when. taking. 1nvestigative
Sub clause (l) requlres a. police

offlcer to notlfy the parent or guardlan of a person under 16

~action in
relatlon to chlld . suspects.

vears of age as. _soon_ as the offlceﬁ reallses that he has such

a person in custody. The effect of sub-clause (2) is that_a‘

police officer is not to 1nterv1ew a person he believes to be
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less than i6 years of age or ask such a person to do anything,
in connection with the investigation of an offence where the
child is in custody, or not being in custody is suspected ?f
having committed an offence punishable by more than six
months! imprisonment or an offence agazinst the person or

property, unless -

a person being a parent, relative, friend,
lawyer or welfare officer acceptable to the

child is present; or

where such a pérson has not been able to attend
within a reasonable time after being reguested
“to be present, another person (who may bhe a
police officer) who has not been involved in the

investigation, is present.

Sub-clause (3) ensures that sub-clause (2} neither confers on

an accomplice of a child a right to be present during an
i he

investigation nor requires a peolice offlcer to permit t

presence of a parent or relatlve believed to ‘be an accomplice

of the child.
Under sub-clause (4) -

. a police officer may interview the c¢hild or
reguest the child to do a thing where he
believes it is necessary to do so without delay
in order to avoid danger of the death of, Qr
serious injury to, any person ot serious damage

to property; or

the police officer can ask or cause the child to
do a particular thing if he is authorised to
request the c¢hild to do that thing by a
prescribed law of the - Commenwealth or the
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Australian Capital Territory (It is intended
that laws of the nature discussed in the comment

on sub-clause 19{4) will be prescribed under
this provision).

Clause 30: This clause provides that the duties imposed on
a police officer by clauses 26, 28 and 29 in relation to a
person are in addition +to any duties imposed on him in
relation to such a person by the other provisions of the Act.

Clause 31: This clause deals with the admissibility of,
weight to be attached to, confessions. Sub-clause

and
(1} provides
that a confession made to a police officer is not admissible
in evidence ‘in proceedings against its maker for an offence
unless it was made voluntarily. Sub-clause (2)
confession obtained

deems a

in "certain circumstances not to be made
voluntarily.

Clause 32; This clause lays down procedures for the
recording ‘ang witneséing of records of interview. The effect
of sub-clauses (1)-(4) is that evidence of a confession made
by the defendant in the presence of a police officer can only

be adduced on the trial of an indictable offence if -

(a) the interview during the course of which the
confession was made was contemporaneouslyA tape
recorded by a meltiple tape scund recorder,
unless the special circumstances outlined in

paragraph (2} (b) apply when a single tape sound
recorder may be used;

(b} the interview was; recorded in

writing
1.

contemporaneously or as soon as practicable
thereafter, the recoéd was acknowledged in the
prescribed manner by the accused and a copy of
the record given to him; or
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{(c¢) the interview was recorded in wrltlng
. contemporaneously or as sSoon as practlcable
thereafter and was read back to the accused (and
a copy glven to him) and the accused was
afforded an opportunlty to deny or comment on
the record, the whole process belng_recorded on
a multiple tape sound .recorder or-  conducted
' before an independent witness.

Where sound recordlngs are made, sub-clause (5) provides that
the pollce officer in charge of maklng the recordlngs shall
hand one of the recordings to the accused advlslng him that
the other will be retained by the police. and may be used in
evidence. The officer will also adv1se the accused to make
arrangements for safe custody of the tape, and if requested
afford the accused an opportunity of. maklng . _these
arrangements, so that the accused's tape will Dbe avallable for
comparison w1th the ’recordlng held by the pollce._ Under
sub—claUSe (6) the, pollce on request w1ll provide_ fa0111t1es
to enable the accused or hlS lawyer to listen to their tape.
Sub-clause (7) provides that the play—back procedure set out
in sub-clause ({4) will ‘Stlll be complled w1th if 1t _is
commenced but cannot be completed because of the accused s own
actions. Sub—clause {8) prov1des that the burden of prov1ng
compllance w1th the ‘sectlon rests on the prosecutlon. By

v1rtue of sub—clause (9) the pr05ecut10n 1s not prevented from

'leadlng ev1dence of an admlsSlon by the accused by anythlng

the accused may have sald ‘when that admlss1on was read back to
him under the sub—clauSe (4) procedure. ‘Under sub clause (10}
a court may stlll admlt ev1dence to which the sectlon applles
notw1thstand1ng that there is 1nsuff1c1ent ev1dence of
compllance w1th the sectlon 1f the court 1s satlsfled that, in
the spec1al c1rcumstances of the case,_ adm1s51on of the
evidence would not be contrary to the lnterests of Just1ce.
Under sub clause (ll), where ev1dence 1s glven before .a jury
in accordance wlth sub clause (10), the Judge shall if he
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considers the interests of justice so require, inform the jury
of the non«compliance or insufficient evidence of compliance
and give ‘the ‘jury an appropriate warning. Sub-clause (12)
defines what is meant by a multiple sound-recording apparatus.
Sub-clause (13) provides that "interview" includes a reference
teo any occasion on which anything is said by the accused in
the presence of a police officer. Sub-clause (14) sets out a

list of persons who may be an "appropriate witness".

Clause 33: -~ This clause ‘defines a number of terms used in
pivision 6 of Part III. " '

Clause 34: This clause contains .the police power to
fingerprint"suspects or take like action. Sub-clause (1}
limits the taking of hand, finger, feet and toe prints, voice
recbrdings, photographs of a person in lawful custody in
respect of an offence or samples of the person's handwriting.
It reguires that this power must bhe exercised by a sergeant
or higher rank or a person in charge of a Police Station and
further reguires that this police officer must believe on
reasonable grounds that it is necessary to do so for the
purpose of establlshlng who the person is or of identifying
the person ‘as’ the person who committed the offence or of
providing evidence of, ot relating to, . the = offence.
Blternatively the officer may believe on reasonable grounds
that the person has committed another offence and the prints
etc are taken for the purpose of rdentifying the person as the
person who ‘committed the other offence or of  providing
evidence of, or relating to, the other offence, The officer
may‘also‘takerthe prints etc with the consent in writing of
the person to do'sor Sub-clause (2)hprevents an officer taking
or-causing to be taken such prints, ' recordings, photographs or
samplés of a person who'is_in custody or--at a police station
or of - any other person ‘except 'Where‘ such procedures are
authorised by the Act. Sub-clauses {3), (4) and (5) provide

for applications to be made to a Magistrate (defined -in
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ip . S
[ sub-clause (7) not to include a justice) by .a ‘police officer - Clause -36: This clause regulates th hol
. . . N I . e o d‘
of the rank referred to in sub-sectilon (1) for the taking of i identification parades Sub-clause - (1) id e o
3 ) . : ] g . rovides
prints, recerdings, photographs - or samples of: persens 1n P P that  an

identification parade shall not be held unless the :suspect has

.i; custody - or against whom proceedings have been- instituted by : agreed to the holding of the parade and has been informed both
o | summons. An application to a Magistrate may be- made by in writing in a langu i i .
) ] ) _ _ ) ) ] guage in which he is reasonably fluent and
ﬁ“_ telephone where 1t 1is impracticable for it to: be . made in if practicable, orally
Ml] person. Sub-clause (6) allows an officer, acting in accordance
i 4
Yr with sub-gsection (1) or with a Magistrate's approval, to use - - that he does not have to tak
. " - ake part i .
(| such reasonable force as may be necessary. P in the parade;
i , o - , _ . . that if he 4 - '
| e does not, evidence m i i
gy clause 35: . ~ This clause regulates the use : by police of ' proceedings for the ’offence' b .ay ?e grven wn
R ] eing investigated

photographs in identifying suspects. The effect of sub-clause

il of any identification of him b itness © fr
WT (1) is that a police officer 1s not to show photographs to a y @& witness - from
'

photographs or otherwise than as a result of an

;;p w1tness for the purpose of identifying an offender unless the : identification parade;
?'M suspect has refused to take part in an identification parade
J?ﬂ or. the holding of a parade would be unfair to..the suspect or : that
i, - r 1f he does take part in ‘th
. : . e parade,

1mpractlcable. Sub-clause {2)  requires a police officer who

evidence may be given of any id ifi i
enti
shows photographs "to a witness to do so with fairness to the : Leneed by oo

b! the Wltnessr of an doubts e:iperlell
] ]S Shown and upon wit s uri g y
ness d n or llllIlledlatel after

appllcatlon by the suspect, prov1de a copy of “that record and . and of any unfairness i
: n

the parade
conducting. of the

allow the suspect to inspect the photog;aphs, shown to a parade; and
witness. Sub-clause (3) prohibits the dse  of ‘'identikit'
1ctures where a suspect is held. Where a sus ect comes into ‘ . - N
P p %4 . that = he may have a lawyer or other person

custod after an '1dent1k1t' icture has been shown to a
y P present during the parade if his presence can be

w1tness, Sub=-clause (4) requlres the police officer (unless it : obtained within a reas ble ti
. ‘ onable time."
is ' impracticable) to cause the - witness to attend an

identification parade. Sub-clause. (5) requires a . police Sub-clause (2)

‘ . requires a police officer to obtai | wri ’
officer to provide, upon application.being made by a person acknowledgement of a caution administered uhd rIAabWFltF?n‘
. uhder sub-clause

charged with an“-offence, particulars of any tidentikit! (1). - The ‘effect of sub-clause (3) dis that
_ , a R
picture shown to a witness before the charge was laid together . necessary for a court to determine whether t?h?re it is
' a caution was dgiven

w1th any comments made by the ‘witness concerning .the picture. in  accordance i : :
- with - sub-clause - (1)  and "  ‘th 3
‘ ) the written

Sub—clquse (6) provides that, in cases where more . than  ¢ne acknowledgement referred to in sub ciauSe (2) i ot
- . : : -C. is no d,
suspect is. involved but all suspects are not in custody, the court shall assume, uhless ther contrary i ?i:duced,
. . s r .
sub-sections {1) and (3) do not. prevent a police offlcer from* the person was not so cautioned.’ Sub-clause (4f’0ve‘, that
. = ‘regquires ‘a

taking action under those provisions for the purpose of ~ police officer holding an identification parade to erisure- tf
ensure’
1dent1fy1ng the suspect- or suspects not in custody. S the parade is conducte@ so as  not to unfairly prej df?_that
‘ - rejudice - the
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suspect. Sub-clause (5) requires that a parade be photographed
or video-taped. Sub-clause (6) imposes on the police officer
conducting a parade the duty to cause to Dbe recorded
particulars of what happens during the parade and, where they
consent, details of each of the persons included in the
parade. Sub-clause (7) provides that a suspect involved in an
identification parade is  entitled, upon request, to be
provided with a copy of any photograph taken in pursuance of
sub-clause (5} and a copy of a record made under sub-clause
(6) and with facilities- to view any video-tape made under

sub-clause (5).

Clause 37: This cieuse provides for the searching of
persons immediately -after‘ arrest. Sub-clause (1) empowers a
police officer, after takinga person into lawful custody, to
search the person, his clothing and any property in hisr
immediate control if the. officer believes' on reasonable
grounds it is necessary to &0 so for the purpose of finding
whether the person has on him a weapon or other article
capable of being used to inflict bodily injugy or to assist
him to escape or for the purpose o,fvr preventing the
concealment, loss or destruction of evidencé. Sub-clause (2)

" provides that sub-section (1) does not authorize an officer to

require a person to remove any . clothing ‘'he may be wearing,
Under sub-clause (3) an officer may seize any article referred
to in sub-section (1} or any thing he believes to be connected
with the commission of an offence that is found as a result of
a search conducted under sub-section (1}. Sub—elause (4)
ensures that this section does not affect existing powers to
search persons, clothing worn by them and property under their
control upon being admitted as inmates of gaols, lTock-ups oK

like pleces after being charged with offences.

This clause provides for .the medical examination

Clause 38:
of persons ‘in lawful custody in respect of an offence.

sub-clause (1) empowers a police officer to arrange for a
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medical practitioner to examine a-person in lawful custedy in
respect of an offence if, and only if, the officer believes on
reasonable ' grounds ~tnat it is likely to provide evidence
relating to the offence and the person has consented or a
Magistrate has appreoved the examination.‘SubAclause (2) mekes
the same provision in relation to the taking of specimens from
such a person. Sub- clauses (3), (4) and-(S) provide for the
making of applications to Magistrates and for their hearing.
Sub-clauses (6} and (7) require a police officer to give a
person in custody the opportunity of having his own medical
practitioner present during an examination or specimen-taking
unless the  officer believes on reasonable grounds that
delaying until that medical practitioner can be present means
that - ev1dence of, or relating to, ‘the offence may be lost or
destroyed or may otherwise disappear. Snb-clause (8) allows a
police officer to use such reasonable force as necessary to
take the person ‘to the medical practitioner. Sub-clause (9)
provides for the destructlon, in specified ¢circumstances, of
reports of examinations and of analyses of specimens after 12
months. Sub-clause.(lo) makes it an.offence to make copies of
such reports . ‘after the time they are - required under
sub-section '(9) to be deéestroyed. Sub-clause (11) provides

for the furnishing to persons examined, or to persons from

~whom specimens have been taken, of -coples e©f the reports

of such examinations or analyses of such  specimens.
Sub-clause (12) protects from liability. medical practitioners
acting under the section "and persens assisting ‘them.
Sub-clause (13) ensures that nothing in the section prevents
a medical  practitioner examining a person in custody at
the person's regquest or for ‘the: purpeose 'ef treating him
for illness or injury, affects the powers of a court to
exclude evidence obtained througqf unreasonable force or
inhuman treatment, or affects the Joperation of a:prescribed
Commonwealth or Australian Capital 'Territory law relating to

medical examinations or the taking of specimens from persons.
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(It is intended that laws of.nature discussed -in the comment
on sub-clause 19(4) will be prescribed under this provision).
Sub-clause (12) defines "Magistrate" and "specimen" for the
purposes'of the clause. ’

Clause 39: This clause provides that matters mentioned in
pivision 6 of Part III are not intended to -be exhaustive of
the forms of investigative action which may be taken by police

officers...

Ciause 40:. Sob-clause,(ly provides.that;‘for the purposes
of Part IV, which deals with the rights -of persons - charged
with offences, a person shall not be taken to have been
charged by a police. officer with an offence unless or until
particulars --of the charge. have been entered in a police
station charge book and a person shall be taken to have been
sunmoned at. the time of issue of the summons against him.
Sub-clause..(2) -provides that where a person charged ‘by 'a
commonwealth police officer is handed over into the custody of
asstate or .Territory police officer bhefore a’decisiOn as'to
police bail is taken, the provisions of Part IV, i dealing with
bail -and other. matters, continue to apply” to him; for that
purpose, references to a Police Officer in the Part shall.be
read as .including a reference to a State or Territory Police

Officer. .
Ciause 41 : This clause provides  that a person is to be
charged'by a police officer as soon as practicable after he 1s

arrested for an offence.

Clause 42:

offence.

This clause ensures -that nothing in this Part of
the Act .shall be taken to prevent the release of a person 1n
lawful custody at any time . without .being charged with an
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Clause 43: | This clause provides .that a person is to be
cautioned as to .his rights by a police officer. immediately
after he has been charged with an offence. This c¢lause

substantially embodies the fifth rule of the Judges' Rules, as
applied in Australla. ' i

'This clause embodies in substantial effect the
seventh rule of the Judges' Rules, as applied in.Austraiiar
Sub-clause (1). prohibits a police officer from qﬁestioningia
person charged-with or summoned in respect of an offence other

Clause 44:

than for the purpose of clearing"up’ambiguities in answers'to
questlons asked before he was charged in statements made by
the person or where it is necessary for the purpose of deallng
with an emergency. Sub- -clause (2) provides that where fresh
evidence becomes ‘available a police officer may ask the-beréon
whether -he wishes to make & statement in regard ‘to this
material but cannot ask the person any further questions other
than questlons to clear up ambiguities in any statement he
makes.. Sub-clause ‘(3) requires a police officer to oaution a
person charged with- an offence immediately before he.asks;the
person anj guestions relating to the offence. Sub-clause (4),
which substantially..embodies the sixth ‘rule of the Judges'
Rules, requires that, where a person charged with an offence-
voluntarily makes & statement to a police officer in relation
to the offence, the officer shall caution the person before
the person makes the statement, or if this is not practlcable,
as soon as possible after he commences to make 1t.

This clause substantially embodies the eighth-
rule of the Judges' Rules, as applied in -Australia. Sub-clause

Clause 45:

(1) requires that, where 2 or more. persons have been'charged
w1th the same offence and one of those persons furnishes to a
pollce offlcer a wrltten statement 1n relation to the offence,
the police officer is to furnish feach of the other persons
charged with a copy of the statement but he is not to read the
statement or invite them to reply to the statement. Sub—olaose
(2) provides an exception to this to cover situations where a
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person to whom a statement referred to in sub clause (l)-is
furnished cannot for any reason read the statement. Sub-clause
{3) regquires that where a'person voluntarily makes a reply to
a statement given to him under sub-clause (1), the pollce
officer is to cauticn the person before he makes the reply or,
if it is not practicable to do this, as soon as practicable

after he commences to make the reply..

Clause'46: This clause'deals with police bail. Sub-clause
{1) states the general principle that where.e'police officer
charges a person with an cffence he shall, if it is possible
to 'do so forthwith after the person is charged, bring or cause
the person to be brought before a Magistrate*fbrthwite.to be
dealt with according to law. Sub-clause: (2) requires tbat
where a police officer charges a‘person'with an offence but is

unable to take the -person.-forthwith before . a cburt} the,

officer shall

. 'inform the person that he may apply for. bail, he-

may -communicate with a lawyer in connection with-

the making of an .application for bail and that.

Il » “."1‘ .
he may communicate with any “other person- in.

connection with the provision of bail and, if
the person requests, the officer 'shall provide
reasonable facilities to. enable  him .  to
communicate with a lawyer or othér person,

. furnish to the \person particulars of . matters

relevant to the granting of bail and of the

conditions subject to which bail may be granted;

and

. if :he is authorized to grant bail. (i.e. is a
sergeaht or of higher rank or officer-in-charge
of a police station - sub-clause (3)), determine
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whether bail should be granted or, if-he is not
80 authorized, bring the person before an
" officer who is so authorized.

Sub-clause (4) provides that the authorized police offjcer may
cut short therprOCéaure if he decides, before completing this
procedure, to grant bail subject only to' the condltlon ~in
paragraph 49(a)

Clause 47: ‘Sub-clausé (1) requires an- offlcer called on to

consider whether to grant bail to dec1de forthw1th whether to
grant or refuse bail, having regard ‘to the information before
him ‘and -to sub-sections (2} and '(3), after affording the
person or - his “lawyer and any police officer 'concerned
opportunities to make submissions to -him concerning ‘any of the
criteria for bail detailed 'in sub-section 48(1) that are
relevant to/the particular case. The effect of sub-clause (2):
is that, if the authorized police officer decides to grant
bail,’ thé ‘bail must be granted subject to ‘the condition that
the person concerned undertake in ‘writing to appear before a
specified court &t .a sSpecified time or at such other time and
place’ as is notified. However, 'in “addition, the bail may be
made -subject- to. such of the other conditions specified in
sectlon 49 as the - officer considérs ‘appropriate. Sub-clause
(3) provides ‘that bail is not to be -granted subject to a
condition” in -paragraph 49(b) -~ (f) unless - the condition is
necessary for the purpose of securing

." + the person's attendance at court; =

. the protection from bodily injury “of the person

, charged or of other persons connected with the
' ' charge- ‘ot Co X" ‘

. . the -prevention ‘of the ' person charged from
' interfering with evidence, intimidating
witnesses or hindering inquiries into the charge.
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Under sub-clause (4) before imposing a particular condition
specified in clause 48, other than that specified in ?aragraph
49(a), the police officer must conclude that fulfllme?t of
conditibns specified earlier in clause 49 than the particular
condition will not achieve the purposes referred to above, ?nd
is required te record why he decided Fhat the preceding
conditions would .hot secure those purposes. Under sub—c}ause
{5) if an authorized Police Officer refuses to grant bail he
must record his reasons for so deciding.

Clause 48: This clause sets out the ecriteria to which a

police officer is to have exclusive regard when considering

whether to grant bail.

Clause 49: This clause sets "out the conditions that a

police officer may. impose when granting bail. Apart from the

condition specified in paragraph (a) (to the effect that: a

person undertake to appear before a specified .court at a
particular place, date and time}, which must be 1mpose§ as a
condition on all bail granted, conditions aig rankediln t?e
order that they are to be considered by a police officer 1n

e
+

deciding what conditions to impose on bail.

This clause provides for the notification of a
sSub-clause (1)

Clause 50: :
bail decision and of a right to review. .
requires that, as soon. as a police officer refuses bail he
shall inform the person charged of the decision and alsec

inform him that =

he is entitled to be furnished with a copy of

the reasons recorded under sub-clause 47(5);

he is entitled to reguest an officer to provide
facilities for him to apply to a Magistrate for

bail; and
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. he is entitled to communicate with and have the
assistance of a lawyer in connection with such
an application.

Under sub-clause (2) where bail is granted subject to a
condition or conditions (other than that in paragraph 49(a))
the person is to be informed forthwith and also informed that
he can request a copy of the reasons recorded under sub-clause
47(4) and, if the person remains in cusfody because he is
unable or unwilling to arrange for compliance with that'
condition or conditions, that he is entitlied to request
facilities to apply to a Magistrate for bail and communicate
with, and have the assistance of, a lawyer in connection with
such an application. Sub-clause (3) requires a police officer
to provide, upon reguest by such person in custody who has
been granted bail, facilities to enable him to communicate
with a lawyer and shall provide the person with a copy of the
reasons . recorded under sub-section 47(5) in relation to the
decision to grant him bail.

Clause 51: By sub-clause (1) of this clause, where a police
officer .refuses bail or grants it subject to unacceptable
conditions, the person is reguired to be brought before a
court to be dealt with according to law as soon as
practicable. A person waiting in custody to be so brought
before a court is entitled under sub-clause (2) to request a
police officer for facilities to make an application for bail
and, in such event, the police officer is required, as soon as
practicable after the request is made, to bring him before a
Judge or Magistrate in person or arrange for him to make
application to a Judge or Magistrate by telephone for bail. By
virtue of sub-clause (3), a persoqfis not to be brought before
aJJudge in person and an applica%ion is not to be made to a
Judge by telephone for bail, ié it is practicable for the
person to make the applicatien in person to a Magistrate or by
telephone to a Magistrate.
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Clause 52: This clause dealslwith bail applications wheére a

person is charged with several offences.

Clause 53: Where bail is granted subject to. the condition
that a sum be deposited, this clause permits the required sum
to be deposited by cash, cheque or other prescr;bed means.,

Claﬁse 541 Under sub-clause .(l) of this clause, where an
authorized police officer believes that a person released on
"bail is absconding or has failed, or is. about to fail, to
comply. with a bail undértaking, the officer may revoke .the
bail and the person may then be arrested. By sub-clause (2),
where a sum has been deposited by way of cheque and the cheque
is dishonoured, an authorized police officer may .revoke the
bail,

Clause 55: This clause makes a wilful failure to comply

with a bail undertéking an offence punishable by the same

penalty_as-that relating to the original offence,.or where the
bail relates to more than one cffence, to the most or more

serious offence, subject to a maximum of a finé of $1,000 or:

imprisonment for 6 months. Sub-clause (4) ptovides that the
regulations: may make provision for the enforcement. of

undertakings given in accordance with conditions referred to.

in paragraphs 49(d), (e) and (f}.

Clause 56: This clause defines the term "a thing connected

with the offence" and. provides an extended definition of
"offence" for the purposes of Part V.

Clause 57: This clause sets out an . exhaustive list -of the.

circumstances in which searches of a person or searches .on
premises and selzure of items'mag be conducted. Sub-clause {1}
sets out the circumstances in which a police officer may
search the person of, clothing worn bg, or property. in .the
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immediate -control of a person, and may seize things connected
with an offence found in the course of the search. Sub-clause
(2) sets out the circumstances in which a police officer may
enter.upon land,  upon or iﬁto premises or a vessel or vehicle
and may . search. for, and seize, things connected with an
offence that he:finds in those places.

Clause 58: ~This clause deals with procedures for obtaining
search warrants.  -Sub~clause (1) provides for the issue of a
warrant by"é Magistrate authorizing the search of a person
where information '¢h -cath has been provided to the Magistrate
that there are: ‘reasonable grounds for suspecting that a thing
connected with: an offence may be concealed on that person, in
his- clothing -or in  any property in the immediate control - of
the person.‘Sub—clause'(2) makes ‘similar provision for ‘issue
of a warrant toc search premises, vessels, vehicles or 1land.
Sub-clause (3} requires that a Magistrate shall not issue such
a warrant unless-any further information he regquires has been
furnished to. him. concerning the grounds on which the ‘issve of
the warrant is 'being sought and the. Magistrate is satisfied
that there are:.: reasonable grounds for issuing the warrant.
Sub-clause (4). regquires a warrant. issued under  either
sub~clause . (1)'-or sub-clause (2} +o state the purpose for
which ‘the search is authorized, a description of the kind of
the things authorized to be seized, the date upon which the
warrant ceases to have effect and, in the case of a warrant
issued under .sub-clause = (2), at ' what times entry is
authorized. By virtue of sub-clause: (4) & warrant ceases to
have effect one month after the date of issue or sooner, if it
so states. Sub~clause (5] allows a police officer who, in the
course of séarching for things specified in a warrant, finds
another thing:: he believes on #easonable. grounds to be
connected. with the offence for which . the warrant is issued or
another offerice and that it is n@cessary to seize that thing
to" prevent ‘its -concealment, loss or destruction or continued

use in regard to an offence, or another offence, to sieze that
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thing. Sub-clause (6) provides that a police officer acting in
accordance with a warrant may remove oOr requiré a person to
remove any clothing. However, sub-clause (7} provides that a
female may only be searched by a feméle.

Clause 59: This clause permits a police officer, in
circumstances of urgency where he considers it necessary to do
so, to make an application for a search warrant to a
Magistrate by telephone. However, under sub-clause (2) before
proceeding to make the application the officer must prepare an
informétion but may make the application before the
information is sworn. Sub-clauses (3} and (4) provide for the

procedure before the Magistrate. Where such an application is

made and granted, a form of warrant completed by the police
officer, if it is in accordance with the terms of the warrant
made out and signed by the Magistrate after the telephone
application, is authority by virtue of sub-clause (7) for the
search, entry or seizure authorized by the warrant so signed.
The police officer is required to forward promptly to the
Magistrate - the form of warrant prepared by him and the
required information duly sworn (sub-clauses™ (5) and (6)).
Under sub-clause (8) if the warrant signéd®by the Magistrate
is not produced in proceedings before a court, the court shall
assume, unless the contrary intentien is proved, that ‘the

search, entry or seizure was not authorized by such a warrant.

Clause 60: This _clause' provides for searches in
emergencies. Sub-clause (1) authorizes a police officer to
make searches of a person or land, premises, vessels or
vehicles on or in which he believes that a thing connected
with an offence may be situated if he believes that it is
necessary to do so in order to prevent concealment, loss or
‘destruction of any thing connected with an offence and the
search or entry was made in circumstances of such seriousness

and urgency a8 to regquire ‘and justify immediate search and

entry without an order of the court or a warrant. Sub-clause
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(25 authorizes a police officer believing that a person is
carrying an offensive weapon (8efined in sub—cléuse (4)) or
anything connected with a serious offence to stop the person
and seize any thing found on the person. Under sub-clause {3),

a police officer has similar powers in respect of a vessel or
vehicle,

Clause 61: This c¢lause provides a procedure under which a

police officer can obtain the consent of a person to a search
or entry.

Clause 62: The effect of this clause is. that provisions of
any_other law of the Commonwealth or the Australian capital
Territory in force at the commencement of the act authorizing
search, seizure and entry by a police officer upon land,
premises, vehicles_ or vessels for purposes not expressly
stated are to be construed as authorizing the police officer

to act only for the purposes. of the law in which the provision
is included.

Clause 63: " This clause forbids a police officer to induce a
persen or cause another person to induce a person to commit‘an
offence. However, by virtue of sub-clause (2}, a police
officer is exempt if he has reasonable grounds for believing .
that the person would, without the inducement, have been ready
and willipg to commit an offence of the kind committed.
Sub-clause (3) makes it clear that the section doeg not make
lawful anything that would otherwise be unlawful.

Clause 64: This clause ©places an obligation on the
Commissioner to ensure the accuracy: and -security of records of
the ARustralian Federal ©Police éorce, prohibits a police
officer, except in the perform?nce of his duties, making
copies of records or communicating official informatien to
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others and prohibits other persons from seeking to obtain from
'a police officer information that ‘he ~is” forbidden to
communicate. Sub-clausé (4) defines "police officer" for the

e

purposes of the section.

Cclause 65;: Under this clause a procedure -‘is provided by
which a person may apply to obtain information concerning
himself contained in the records of the Australian Federal
Police. Sub-clause (2)  provides the meaﬁs”'by which an
application can be made and sub-clauses (3)“and (5) provide
that the information regquested (defined in sub-clause (6)) ‘is
to be contained in a certificate furnished to 'the applicant
within. 21 days and any fingerprints taken for the purposes of
the application returned ‘to the applicant,

Clause 66: This clause prohibits an employer requiring an
employee to produce a certificate issued to .the employee under
clause 65. Sub- clause {2) provides that any other person. may
hot require a person who has made an application for
employment to produce, Ffor the purposes of the application,
the certificate or communicate the cgptents of the
certificate. The provision is expressed to,biﬁa the Crown.

Clause 67: Sub-clause (1) and (2) require the destruction
of prints, recordings etc, made under section 34 after certain
periods of time or in certain circumstances. Under sub-clause
(3) an application may be made to a Magistrate to extend those

periods of time.

Clause 68: This c¢lause forbids a police lofficer making a
copy of any prints, recordings, ‘photographs or samples after
the time the Commissioner is required under section 67 to
destroy them. '

Clause 69: The effect of this c¢lause is that, if in
proceedings in a court in respect of an offence, an objection
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is made and .established uthat evidence was obtained in
contraventlon of any provision of the Act, the court may not
admit the evidence unless it is satisfied that adm1551on of
the evidence would substantlally beneflt the publlc interest
in the administration of. crlmlnal justice wlthout unouly
prejudicing the rights and freedoms of the person. While by
sub~-clause (3)1 it is made cléar that this provision is in
addition to, and not in substitution for, any other law or
rule hnder which a eourt may refuse to admlt ev1dence,
sub-clause (4) states in effect that a court w1ll not .in this
regard apply the -Judges' Rules because the substance of these
rules_;s incorporated in the pteoedinghpzovisions of the Act.

Clause 70: ° Thls is the general authorlty for the making of

regulations to carry out or give effect to, the Act.
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