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Ombudsman Bill 1976

The purpose of the Ombudsman Bill 1976 is to
plish a Commonwealth Ombudsman, to whom complaints
 be made by personsaggrieved by administrative
15 of Commonwealth officials and agencies.
Before describing in detail the provisions
the Bill, it is desirable to say something about the
- of an Ontudsman's functions and his relation to
dispute-settling machinery, as well about the general
ture of the Bill.

The essential function of an Ombudsman is to
stigate complaints made to him about administrative
ions of officials. For this purpose he is given power
question officials and other persons and to inspect

pents and premises. If he finds evidence of what
- broadly be called maladministration, he reports
*dingly to the Department or other agency concerned
to the responsible Minister. He will usually make

mmendations for remedial action. If his recommendations

a report on the matter to the Parliament.
The report to the Parliament, with the attendant
‘ publicity and the possibility of Parliamentary censure of

m Department or agency concerned, is the ultimate
>tion possessed by the Ombudsman. He cannot compel the
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2.

Department or other agency to put his recommendations
into effect. Nor does he have power to overrule a
decision and substitute his own view of what ought

to have been done.

B Thus the function of the Ombudsman is quite
different to that of an appeal tribunal, such as the
Administrative Appeals Tribunal, the Taxation Boards of
Review and the various Repatriation Appeals tribunals.
These bodies are empowered to hear appeals from decisions
and, where they think fit, to overrule these decisgions and
substitute their own. They are limited to considering
decisions, and are not ordinarily concerned with other
administrative actions. They are, moreover, confined to
specified classes of matters, whereas the Ombudsman has
power to investigate the whole field of administrative
activity of government.

6. To prevent overlap between the Ombudsman and
the other processes of review of administrative actions,

such as appeal tribunals and the courts, it is customary

to provide that the Ombudsman is excluded from investigating

a matter if another remedy is provided by law, except where
there are special circumstances that justify his doing so.
T The present Bill would provide for the
appointment of a Commonwealth Ombudsman and define his
powers and functions. It would also provide for 2 Deputy
Ombudsmen, one of whem would perform the functions of
Ombudsman in Australian Capital Territory matters and the
other in Northern Territory matters. This arrangement

would leave the Ombudsman himself free to concentrate on

LI

-

3.

matters. There will be a staff to assist the
an and the Deputy Ombudsmen, provided under the
gervice Act. The Bill provides for the necessary
s of investigation and reporting.
The role of the Ombudsman in Northern Territory
ers will have to be reconsidered as a local Executive
rmment develops in that Territory. At the time the
was drafted, the form and powers of that Executive
not been established.

The Bill seeks to ensure that the Ombudsman's
r to investigate grievances will extend over the whole
nge of administrative activities carried on by or on
s of the Commonwealth Government. The agencies
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ployed by the Commonwealth in its administration vary widely in

ture. The Bill deals with this diversity of administrative

‘agencies by splitting them up into two broad categories,

i

~ Departments of the Public Service, and prescribed authorities.

» ?i&e term 'prescribed authority' is used in the Bill to cover

. |

. Departments. In addition, it includes some parts of

all administrative agencies that do not form parts of

. Departments, these being the cases where statutory bodies
é-*'like the Trade Practices Commission or statutory office-

i
- 1A

holders like the Commissioner of Taxation are provided
with staff employed under the Public Service Act.

~ 10. The administrative agencies by means of which

Commonwealth activities are carried on include, in addition
to the Departments of the Public Service, the following:-
. statutory corporations

. unincorporated bodies established by statute
04-/&:
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holders of statutory offices (who may or may not

also be officers of the Public Service)

bodies established by executive action by the

Governor-General or a Minister

companies, either wholly or partly owned by the

Commonwealth, incorporated under the companies

law of a State or Territory

persons appointed by the Governor-General or

a Minister, but not holding an office established

by or under a statute, to perform duties on

behalf of the Commonwealth

State officials exercising powers and performing

functions under Commonwealth legislation.
This wide diversity of administrative agencies has necessarily
led to much complexity in the interpretation provisions in
clause 3 of the Bill.
detail in the explanatory notes on clause 3.
11.

These provisions are explained in

As explained above, the ultimate sanction the
Ombudsman has is his power to make a special report to the
Parliament if what he considers to be a deficient administrative
action is not remedied to his satisfaction. This requires
that at an earlier stage the Minister responsible for the
relevant administrative agency shall have been consulted and
shall also have been informed of any adverse report and any
recommendations made by the Ombudsman to a Department or
agency for which he is responsible under the Administrative
Arrangements Order.
in sub-clause 3(1), that enables the appropriate Minister
to be identified in each case.

The Bill therefore contains a provision,

PART T - Y

1 - Short title and citation

This clause provides for the Act establishing

¢ice of Ombudsman to be cited as the Ombudsman Act

2 - ggggggcement

The Ombudsman Act will be brought into force
a date to be proclaimed. Before the Act can be brought
force necessary administrative arrangements -
intments, accommodation, initial staff, etc.- for

ng up the Office must be completed. It is expected

that the Ombudsman will be able to begin operations
1y in 1977.

5 = Interpretation
Sub-clause (1) contains definitions of terms

d in the Bill. Particular definitions that might be
nauthorised person": the Ombudsman would be
able to authorise other persons, who may be
members of his staff, to carry out certain
activities on his behalf. A person so
authorised will be empowered -

(1) to hear submissions by Departments,
statutory authorities or officials or other
persons who are to be subject to criticism
in a report by the Ombudsman - sub-clause

8(5); and

s
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(ii) bodies having power to take evidence and

(iii)

8‘

including amongst their members Judges or
persons who have the status of Judges.
Particular examples of bodies so excluded
are -
the Conciliation and Arbitration
Commission
the Grants Commission - the present
Chairman is Else-Mitchell J. who has
the status of a Judge of the A.C.T.
Supreme Court.
The reason for this exclusion is that it is
considered not appropriate for the Ombudsman
to investigate the activities of bodies of
this kind, headed by or including Judges.
This exclusion does not however exempt bodies
such as the Australian National University merely
because a Judge happens for the time being to
be a member of the Council of the University.
this exception excludes from the scope of
prescribed authority the bodies referred to in
sub-clause 3(2) - see note on that sub-clause
below - and bodies that may be excluded by
regulations made under the Ombudsman Act.
Consideration will have to be given to
whether some statutory authorites, particularly

those set up for carrying on commercial

-

9.

functions in direct competition with
private enterprise, should be subject to
investigation by the Ombudsman. It should
be noted, however, that no agency can be
excluded from the operation of the
Ombudsman under this provision if either
House of the Parliament does not approve -
a regulation can be disallowed by either

House.

(4iv) it is not appropriate that the fully-elected

Legislative Assemblies of the A.C.T. and the
Northern Territory, or officials answerable
directly to those bodies, should be subject
to the Ombudsman.

paragraph (b) of the definition of prescribed
authority enables agencies set up by executive
action and companies over which the Commonwealth
has control to be brought under the Ombudsman.

An example of a body of the first kind is the
Interim Council of the A.C.T. Schools Authority,
which was established by the then Minister for
Education, and an example of a company under

the control of the Commonwealth is Commonwealth
Hostels Limited. It is contemplated that
companies carrying on services on behalf of the
Commonwealth, such as Commonwealth Hostels Limited,
might be brought under the Ombudsman., It may be

.+./10.

3875



(D)

(E)

10.

quite fortuitous whether a particular function
is performed directly by a Department, or
whether a statutory authority is set up, or
whether a company is incorporated for the
Again, it will be a matter for

consideration whether a commercial organization

purpose.

such as Qantas should be within the jurisdiction
of the Ombudsman.

Paragraph (c¢) of the définition of 'prescribed
authority' is intended to bring within the

scope of the Ombudsman actions of persons who
are statutory office-holders but who are not
officers of Departments. Thus this paragraph
would include the Commissioner of Taxation, but
not the Commissioner of Patents - he is an
officer of the Department of Business and Consumer
Affairs. Again provision is made to exclude by
regulation the holder of a statutory office if it
is thought not appropriate that his activities
should be subject to investigation by the
Ombudsman. An obvious example would be the Defence
Force Ombudsman if that office is established by
legislation.

Paragraph (d) of the definition of 'prescribed
authority' would enable persons appointed by the
Governor-General or a Minister to

v
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1.

perform administrative functions on behalf of
the Commonwealth to be brought within the
scope of the Ombudsman. An example of such a
person is the Civil Commissioner at Exmouth.
tprincipal officer":
is to identify the head of the Department or
prescribed authority with whom the Ombudsman has to
deal - see, in particular, sub-clause 8(1) of the
Bill, which requires the Ombudsman to inform the

tprincipal officer' of the Department or prescribed

the purpose of this definition

authority concerned that he proposes to investigate
a complaint.
"responsible Minister":
definition is likewise to identify the responsible
Minister with whom the Ombudsman has to deal - see,
again, sub-clause 8(1), which requires the
Ombudsman to inform the 'responsible Minister' that

the purpose of this

he proposes to investigate a complaint.
Sub-c e (2).
to prevent a body that is a subsidiary of a body that is a

~ibed authority from being treated for the purposes of the

The purpose of this sub-clause is

as a separate prescribed authority. For example, the
alian National University Act establishes the Council of
University and a number of subsidiary organs, such as the
sssorial Board. Each subsidiary organ of this kind would,
for this sub-clause, itself be a separate prescribed
thority by virtue of paragraph (a) of the definition of

prescribed authority'.

g i & 1%



12.

16, Sub-clause (3). The purpose of this sub-clause

is to exclude the holders of certain statutory offices from
the scope of paragraph (a) of the definition of 'prescribed

authority'. Paragraph (a) of this sub-clause is self-

explanatory.

17. Sub-paragraph (b)(1) of the sub-clause will enable
Departmental officers and members of sgtaffs of prescribed
authorities who hold statutory offices to be treated as part
of the staff of the Department or authority concermed. For
example, the Inspector-General in Bankruptcy is en officer
of the Department of Business and Consumer Affairs and is,
under the Public Service Act, regpongible to the Permanent

Head of that Department for the efficient and proper

performance of his duties. The effect of sub-paragraph (b)(1)

is that, if there is a complaint to the Ombudsman about an
action by the Inspector-General in Bankruptcy, the Ombudsman
will inform the Secretary to the Department of Business and
Consumer Affairs of the intended investigation and report to
him. If the Inspector-General in Bankruptcy were treated as

a prescribed authority separate from the Department of

which he is an officer, then the procedures the Ombudsman

is required to follow would not take account of the

relevant Public Service relationships. By way of contrast, the
Commissioner of Taxation is not an officer of the Department

of the Treasury, so that the Ombudsman deals with him directly,
and not with the Secretary to the Treasury.

18. Sub-paragraph (b)(ii) of the sub-clause has the effect
that a member of a body, where the office of member is
established by statute, is not treated by the Bill as a

masant had mrbhandde cnnnmade Peaee Al L. 3 ~
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Taking again the example of the Australian

. University, the holder of the office of

cellor would, but for this paragraph, have to be

‘as a prescribed authority separate from the University
by virtue of paragraph (c) of the definition of

ibed authority'.

Sub-paragraph (b)(iii) of the sub-clause relates to
such as that of the Second Commissioner of Taxation.
ect is to prevent these offices from being treated as
ate prescribed authorities.

Sub-clause (4). This sub-clause relates to those

; where functions are performed on behalf of the

th by persons who are not officers of Departments
rescribed authorites.

For example, under certain
onwealth Acts State officers may be authorized or
The effect of this
clause is to make the responsible Commonwealth Department
erable to the Ombudsman for any complaint about an

nted to perform inspection functions.

action of such a person. Where the person is an officer

e any jurisdiction over the State Department.

Sub-clauses and (6).

‘be examined in relation to sub-clause 5(1) of the Bill.
_Qm. sub-clause empowers the Ombudsman to investigate
‘actions taken by a Department or a prescribed authority.

These sub-clauses must

he purpose of sub-clauses (5) and (6) of clause 3 is to

. deen action taken by an officer of a Department or a
 Prescribed authority to be action taken by that Department
.ior authority, as the case may be, for the purposes of the

Omhndsmanta inveatieations. Attention is invited particularly
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iy PART 11 iSTABLISHMENT, FUNCTIONS
| POWERS AND DUTIES OF THE OMBUDSMA

+ That an officer acts in excess of his authority

Division 1 - Establishment and Functions

- The establishment of offic of Ombudsman
an u sman

This clause establishes the offices of the

does not enable his Department or prescribed
authority todeny responsibility to the Ombudsman
for the action.

. That an officer holding a statutory appointment

has an independent discretion as to how he carries monwealth Ombudsman and 2 Deputy Commonwealth Ombudsmen.

roles of the Deputy Ombudsmen are explained later in
use 24.

out the functions of that appointment does not
enable his Department or prescribed authority to deny
responsibility to the Ombudsman for his actions.

22. Sub-clause (7). A reference in the Bill to the
taking of action is to include the making of a decision or &

Sub-clause (2) describes the functions of the
snwealth Ombudsman. The details of those functions
set out elsewhere in the Bill.

recommendation, and the failure or refusal to take any action - Functions of Ombudsman

Sub-clause (1). Subject to the other provisions
the Bill, the Ombudsman is required to investigate a
mplaint made to him about action taken by a Department or
sscribed authority that relates to a matter of
ﬁﬁministration. He is also able to initiate inguiries

. himself. It does not matter whether the action complained

or make a decision or recommendation.

23. Sub-clause (8). Where the Bill refers to
international relations of Australia it is to be clear that
the reference is to relations both between Australia and
other governments and Australia and international
organisations.

24, Sub-clauses (9) and (10) establish specifically

that the Commonwealth Police Force and the Police Forces of

- of was taken before or after the commencement of the Act.

. Thus the Ombudsman will be empowered to investigate grievances
' about past actions by Departments or authorities. It should
.'ﬁe:npted that sub-clause 6(1) of the Bill would give a
discretion not to investigate a matter of which the

the mainland Territories are subject to the Ombudsman's
investigations in respect of administrative actions by members
of those Forces. The Ombudsman is to be empowered to investigate
such complaints pending a decision on the recommendations by
the Australian Law Reform Commission in its Report on

Complaints Against the Police. See also the note on sub-clause
5(3) below.

. complainant was aware 12 months before he made the complaint
if the Ombudsman does not consider that his refusal to
deal with the matter would cause undue hardship to the
complainant.

vaiaf 10
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16. 17

28, The Bill does not define the phrase "matter of (d) matters relating to employment in the Australian

administration". No satisfactory definition has yet been or Northern Territory Public Service or with a

formulated. The experience in the States and in other prescribed authority. The Committee on

countries is that it is better not to attempt a definition,
which might unduly limit the flexibility of the Ombudsman.

Administrative Discretions (the Bland Committee)
recommended that employment matters be excluded

Certain actions are, however, excluded from investigation from investigation by the Ombudsman. In the States,

by the Ombudsman by sub-clause (2) of clause 5.

29. Sub-clause (2). Those matters that the Ombudsman
is not authorised to investigate are:-

the position varies. In some States the State
Ombudsman ig excluded from investigating employment

matters; in others he is not so excluded. This

(a) action by a Minister (who in the exercise of paragraph is not intended to exclude pre-employment

his portfolio is already answerable to the matters, such as the conduct of entrance

Parliament). This does not, however, exclude examinations or interviews for employment, or the

the Ombudsman from investigating a recommendation seeking of information about a prospective employee.

made to a Minister, or action by a Department to (e) action that the Defence Force Ombudsman (to be

give effect to a Minister's decision, established under separate legislation) may

(b) action taken by a Judge of a court created by the
Parliament. The existing courts in this category,

investigate.
(£f) action taken with respect to an appointment to a
so far as relevant, are the Federal Court of

Bankruptey, the Australian Industrial Court, the
Family Court of Australia and the Supreme
Courts of the A.C.T. and the Northern Territory.

statutory office outside the Australian Public
Service or the North;rn Territory Public Service
or the service of a prescribed authority.

30. Sub-clause (3). The purpose of this sub-clause 1is teo
enable the Ombudsman to investigate the manmer in which a

This paragreph is not intended to exclude from
investigation the administrative action of
officials of the Courts.

complaint against a police officer has been internally

investigated by the police. Generally it is considered

(¢) action taken by a magistrate or coroner of the desirable that the police themselves should, at least in the

Australian Capital Territory or Northern Territory. first instance, investigate compleints about misconduct by a

This paragraph is not intended to extend to
action taken in some other capacity by a person

By s 1 5

who is a magistrate.
Y & v
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1i8. 19.

(b) if the complaint is frivolous or vexatious or is
not made in good faith, or if the complainant
does not have a sufficient interest in the
matter to justify his making the complaint,
and there are no special reasons justifying an

police officer; see, e.g., the Report of the Australian

Law Reform Commission on Complaints Against the Police.

The view taken in the drafting of the Ombudsman Bill is that,
pending a decision on the recommendations in that report,

it would be desirable for the Ombudsman to be empowered
investigation. Thus, even though the
Ombudsman may consider that the person making

to investigate a grievance that a complaint made against

a police officer had not been properly investigated by

the police or that adequate action had not been taken as a a complaint does not have a sufficient interest

result of the police investigation. It was thought that such in the matter, he may nevertheless consider

an internal investigation, or disciplinary action following that special reasons justify his undertaking
an investigation.
(¢) if in all the circumstances the Ombudsman considers

that investigation or further investigation of

such an investigation, would, if no special provision were
made, be excluded from the Ombudsman by paragraph (d) of
sub-clause 5(2) (which provides that the Ombudsman is not
. the complaint is unnecessary.

.;fﬁa; It will be seen that the Ombudsman does not have
a2 general discretion to refuse to investigate a complaint.
'Eﬁa is entitled to refuse to investigate only where the

authorised to investigate matters relating to employment,
including action taken with respect to the discipline of an
employee). Sub-clause 5(3) is intended to remove that

exclusion in the case of a complaint about a member of a :
 metter is stale, or there is no real substance to the
complaint, or an investigation is unnecessary, as where the

‘matter has been put right by the Department or authority

Police Force.

Clause 6 - cretion not to investigate certain complaints
315 Sub-clause (1) sets out those cases in which

concerned.
the Ombudsman himself may decide not to investigate, or

4 SE Sub-clauses (2) and g:z. These sub-clauses give

 effect to the principle that the Ombudsman does not investigate
complaints where the complainant is entitled to other means
of redress, unless there are special reasons for doing so, or

decide to discontinue an investigation of, a complaint, viz:=
(a) 4if the complainant was aware of the action
complained of more than 12 months before he

lain d bu
comp ed and the Ombudsman is satisfied that B e it would be sonable, perhaps because of the

the complainant will not fe
oy » suffer undue hardship cost involved, to expect the complainant to exercise that

if the complaint is not investigated.
» e other right of redress.

oau/lgl



20.
34, Sub-clauses (2) and (3) preclude the Ombudsman from
investigating a matter where the complainant either has
exercised or has available a right of appeal to a court or to
a tribunal established by an enactment for review of his case.
In those cases the Ombudsman must consider whether, in
relation to the first alternative, there are special reasons
why he should investigate the matter or, in relation to the
second alternative, whether it is unreasonable to expect the
complainant to exercise that right of appeal, as, for example,
where it would cost too much in relation to the value of the
matter in dispute.
35. Sub-clause (4). Where a complaint is made about a
matter that is open to review under some administrative
procedure rather than by a statutory body, the Ombudsman may
decline to investigate if he considers that it is reasonable
to seek review by that means.
36. Sub-clause (5). This is a provision to deal with
the case where the complaint to the Ombudsman is not made by
the person with the grievance but by someone on his behalf.
The Bill recognises that there may be many, especially
migrants or elderly people, who would have difficulty in
making complaints themselves or who would be reluctant to do

s0.
Clause 7 - Complaints
37. Sub-clause (1). Complaints to the Ombudsman are to

be made in writing. This is not to say that a person would
not be able to approach the Ombudsman or his staff personally
and outline in discussions the matter in issue. But at an

appropriate stage the details of the complaint will need

3887
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‘staff of the Ombudsman would be available to assist
sting a complaint in writing if necessary. But it

d also be noted that the Ombudsman can investigate a
of his own motion - sub-clause 5(1).

_ Sub-clause (2). A person who is in custody, e.g.,
‘a prison, is to be provided with proper facilities

r making a complaint to the Ombudsman.

) Sub-clause (3). A letter to the Ombudsman from
person in custody is not to be opened by the custodial
hority. Thus there is to be no censorship of mail
essed to the Ombudsman by a prisoner.

se 8 - Investigations
This clause deals with the manner in which the

pan will be required to conduct his investigations on
}&eceipt of a complaint concerning the action of a Department
'ibr.prescribed authority. The essence of the procedure is

. that it is to be flexible and informal, but also to emsure
that proper notice is given to the Department or authority

- to be investigated, and that it can put its case to the

~ Ombudsman.

. Sub-clause (1). Before commencing his investigation,
the Ombudsman is to inform the Minister administering the

| particular Department concerned in the complaint; in the case
of a prescribed authority he is to inform the Minister
administering the legislation under which the authority
operates. The principal officer of the Department or authority

.../22.
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is also to be informed. The terms "responsible Minister"
and "principal officer" are defined in sub-clause 3(1).

42, Sub-clauses (2) and (3). Investigations are to be
conducted in private, and, subject to the other provisions
of the Bill, in such a manner as the Ombudsman thinks fit
according to the particular circumstances of the matter.

He may obtain such information and make such enquiries as

he thinka fit.

43. The Ombudsman will ordinarily proceed by informal
and personal inguiry by himself or his staff into a complaint,
and by discussions or correspondence with departments or
other sources as necessary. He is to be empowered to
conduct a formal hearing - clause 9 - but it is expected
that this power would be rarely used.

Ly, Sub-clauses (4) - (7). In keeping with the

flexible character of the Ombudsman's operations, he is

not bound to conduct a hearing - sub-clause (4) - unless

he proposes to be critical in his report of some person
(whether an official or the complainant or any other person),
or of a Department or authority. In such a case he is

bound to give the person, or the principal officer of the
Department or autherity, concernmed an opportunity to put his
case.

45, Sub-clauses (8) and (9).
Ombudsman to discuss any matter relevant to the investigation

It is to be open to the

with the Minister concerned. A Minister may request the
Ombudsman to consult with him on relevant matters, in which
case the Ombudsman shall consult with the Minister before

/o=

23.

the Ombudsman forms a final opinion that there has been
5 > administrative deficiency or error.

Sub-clause (10). If the Ombudsman considers that
investigations reveal some misconduct or breach of duty
.'miy, if he believes the circumstences Justify his doing so,
ng the matter to the notice of the principal officer of
.;nepartmunt or prescribed authority. If that officer is
, one considered to be at fault, the notice is to go to

responsible Minister.

- Power to reguire persons to answer questions and
- produce documents

This clause empowers the Ombudsman, for the purposes
his enquiries, to require persons who may be able to give
sant information to answer questions and produce documents.
Sub=-clause (1) empowers the Ombudsman to give a

ce in writing to the person from whom information is

>d, specifying the relevant information or documents

- ired to be provided or produced and the period within

the person must comply.

'.59; Sub-clause (2) enables the Ombudsman to require the
complainant or, where the complaint was made at the request

. et #nother. that other person, or an officer of a Department
‘,hr prescribed authority to attend and answer relevant

~ gquestions. If he wishes to require any other person to

. give information, the Ombudsman must first obtain the approval
. of the Minister administering the Ombudsman Act.

oo )2k,
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50, Sub-clause (3). Certain information or documents

may be withheld from the Ombudsman on a certificate by the
Attorney-General that disclosure to the Ombudsman would be
contrary to the public interest. The information or
documents that may be so withheld relate to defence,
national security or foreign relations, communications
between Commonwealth and State Ministers, or discussions in
Cabinet or the Northern Territory Executive Council.

51. Sub-clause (4). A person is not to be excused

from giving relevant information or documents on the grounds
that to do so would contravene some other legislation, be
contrary to the public interest, incriminate him, make him
liable to a penalty or disclose legal advice to a Minister,
Department or prescribed authority. Answers required by
the Ombudsman are not admissible in evidence in other
Proceedings except prosecutions for offences under clause 37
of the Bill -~ which deals with failure to answer questions,
obstructing the Ombudsman and giving false testimony.

52, Sub-clause (5). A person is not to be liable to

a penalty under the provisions of any other legislation for
giving information or documents to the Ombudsman in a case

where he is required to do so under the Ombudsman Act.

Clause 10 - Unreasonable delay in exercising power

5% This clause would establish a procedure whereby a
person who experiences delay in getting a decision under
statutory powers may be able in appropriate cases to bring the
matter directly before the Administrative Appeals Tribunal for

decision.

S
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25.

A person may complain to the Ombudsman of delay by
t or prescribed authority in taking a decision
exercise of a statutory power. The Ombudsman would
te the reasons for the delay as generally provided
Bill. If the matter is one in which an appeal lies
Administrative Appeals Tribunal, the Ombudsman, if he
iders the delay to be unreasonable, may issue a

cate to that effect. The issue of that certificate will
“amable an application to be made to the Administrative

. ; Tribunal as if the matter had been decided against
complainant and he had appealed to the Tribunal in the
;h;v way.

' This procedure would not apply where the relevant
-gaation provided that the decision under the statutory

; ~ must be taken within a specified period. The
nistrative Appeals Tribunal Act itself deals with the

: of failure to decide a matter within a prescribed

riod. In those cases the Ombudsman would not ordinarily
empowered to make an investigation, since the matter could
 be taken direct to the Tribunal.

- The clause applies only where the legislation
which the decision in question may be taken provides

; for the Tribunal to hear appeals against decisions of

~ that nature. If the Ombudsman receives a complaint of a
:;.ﬂéiay in a matter not subject to appeal to the Tribunal then

" his ordinary powers of investigation would enable him to
}Iﬂﬁﬂfestigate the complaint in the usual way.

/oA,
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Clause 11 — Reference of guestiog to the Administrative
ppeals Tr:

« BT This clause would establish a procedure by which
the Administrative Appeals Tribunal could be asked to give
an advisory opinion on how a statutory discretion should be
exercised, even though the relevant legislation under
which the discretion is exercised does not provide for
an appeal to the Tribunal. The clause gives effect to a

recommendation by the Committee on Administrative Discretions.

If the Ombudsman recommends that an advisory opinion be

sought from the Tribunal, the principal officer of the

Department or prescribed authority concerned is to be obliged

to refer the matter to the Tribunal.

58. The Administrative Appeals Tribunal Act contains

corresponding provisions enabling the Tribunal to give advice

on a question referred to it under this clause.

Clause 12 - Complainant to be informed
59, Sub-clause (1). This sub-clause would require the
Ombudsman, where he does not investigate or complete an

investigation into a complaint for any reason, to inform the
complainant and the Department or prescribed authority
concerned, in writing, of the reasons why he did not
investigate or complete the investigation.

60. Where he completes his investigation of a complaint,
the Ombudsman is to provide both the complainant and the
Department or prescribed authority concermed with particulars

oo/27s
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results of his inguiries. This information would

s in the manner and at the time that the

an considers appropriate.

| Sub-clause (2). If the Ombudsman considers that

» and appropriate action with respect to recommendations
es is not taken by a Department or prescribed authority
a reasonable time after receiving his report, the

shall inform the complainant of the recommendations

‘and may add any comments he thinks fit.

- Power to_examine witnesses

Where, under clause 9, the Ombudsman reguires a

on to attend before him in order to provide information
wr questions relevant to his inquiries, the Ombudsman
administer an oath or affirmation to that person. He

then examine the person on oath or affirmation.

- Power to enter premises

Sub-clause (1) empowers an authorised person to
sr any place occupied by a Department or prescribed

authority and carry on an investigation for the purposes
‘mat the Act. An authorised person for this purpose is the
" Ombudsman or a Deputy Ombudsman (sub-clause 14(5)) or a
pu-son authorised by the Ombudsman (sub-clause 3(1)).
6& Sub-clause (2) provides, however, that the
. Ombudsman may not enter certain places, specified under the
;' Ms Act or the Defence (Special Undertakings) Act,

compliance with the conditions specified by the Minister.

AT
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65. Sub-clause (3) empowers the Attorney-General to

specify additional places which the Ombudsman may not enter
without Ministerial consent. The Attorney-General may

act under the sub-clause only where he 1s satisfied that

the conduct of an investigation at a place might prejudice
the security or defence of the Commonwealth.

66. Sub-clauses (4), (5) and (6). Before an authorised
person enters the premises of a Department or prescribed

authority for the purposes of an investigation, he shall
inform the principal officer concerned. Inspection of
documents on those premises is to be undertaken by
arrangement with the principal officer. This provision

is not to restrict the power of an Ombudsman to require the

production of documents under clause 9.

Division 2 - Reports

Clause 15 ~ Reporte by Ombudsman
67. This clauge provides for the Ombudsmen to report

to the Department or prescribed authority concernmed where he
finds that some kind of maladministration has occurred.

68. Sub-clause (1) sets out the circumstances of
maladministration. It attempts to present a complete
catalogue of the cases in which an administrative action
would be considered defective. Only one item calls for
specific comment. It is sub-paragraph (a)(v), which refers
to an action being 'otherwise, in all the circumstances,
wrong'. This ig not intended to empower the Ombudsman to

question the merits of a decision where no element of

3897
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ministration has intruded into the making of the decision.
it is intended to enable the Ombudsman to question the
priety of an action by an official where the impropriety

r not fall within one of the other categories specified

1 paragraph (a) of the sub-clause.

) Sub-clause (2) requires the Ombudsman to report to
Department or prescribed authority concerned where he
siders that remedial action should be taken in order to

ect the deficiency revealed in his investigation into a

nt.

Sub-clause (3) requires the Ombudsman to include in
‘report the reasons for the opinions he has reached on the
ective action required. He may also include any
ommendations he wishes to make, for example, as to how
particular matter should be put right or as to
ovements that should be made in a department's
edures or operations to prevent a recurrence. Under
ause (4) he may require the Department or prescribed
thority to inform him within a specified time of the
tion that it intends to take concerning the remedial
ction proposed and any recommendations made by the Ombudsman
 his report.

- Sub-clause (5). Where the Ombudsman makes a
port under sub-clause (2) the Department or prescribed
ority may make any comments it desires on the report.
the Ombudsman takes the matter further, by reporting to
e Prime Minister and to the Parliament, he must include
ese comments in his further report.

sos/30,
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T2, Sub-clause (6). The Ombudsman is required to send
to the responsible Minister a copy of his report made under

sub-clause (2).

Clause 16 - Reports to Prime Minister

73, Sub-clauses (1), (2) and {3).

considers that a Department or prescribed authority has not,

If the Ombudsman

within a reasonable time after recelving a report from him,
taken action adequate and appropriate to the circumstances, he
may inform the Prime Minister in writing of the situation.

A copy of his report to the Department or authority and of
any comments made by it on the report are also to be sent

to the Prime Minister. In deciding whether to inform the
Prime Minister under this clause, the Ombudsman is required
to consider any comments that the Department or authority may
have made to him on receipt of his report.

Clause 17 - Special reports to Parliament
7h. This clause provides for the Ombudsman to report

to ‘the Parliament the failure by a Department or prescribed
authority to take proper remedial action following a report
by him under clause 15 and the Prime Minister being informed
of the matter under clause 16, The report to the Parliament
must include the comments of the Department or authority
supplied to him under sub-clause 15(5).

Clause 18 - Reports relating to Northern Territory
75, This clause provides meang for informing the

Northern Territory Legislative Assembly, as the body
exercising legislative power under the Northern Territory

f==

31.

dministration) Act, of a report made to the Parliament by
pudsman on action taken under legislation of the

n Territory.

Sub-clause (1) provides that a copy of a report

- clause 17 to the Parliament concerning investigation of
n taken under legislation of the Northern Territory is to
nt by the Ombudsman to the Speaker of the Legislative

bly for presentation to the Assembly.

7 Sub-clauses (2) to (5). These sub-clauses provide
or reports on actions under the Local Govermment Ordinance

f the Northern Territory, or on actions of Councils

ablished under that Ordinance or of Council staff., If
mmamn considers that adequate and appropriate steps

e not been taken within a reasonable time in regard to

s or recommendations included in a report in respect

ch an action, he may inform the Minister for the
Territory accordingly. Copies of the Ombudsman's
report on the action in question and of any comments
by the Department or authority concerned are also to
‘;swt to the Minister. The Ombudsman is required to

der the comments made on his report in deciding whether
inform the Minister for the Northern Territory. Where

s er remedial action is not taken, the Ombudsman may send
& copy of his report and the comments made on it to the

aker of the Legislative Assembly for presentation to that
bly. This procedure is in place of the procedure for
ing to the Prime Minister and the Parliament in other

vl 3s
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Clause 19 - Annual Report and other Reports
78, Apart from the special reports that may be made

under clauses 17 and 18, the Ombudsman is required to submit
annual reports as soon as possible after the close of each
financial year. He may also submit reports of his operations
during a part of a year.

79, An annual report is, under sub-clause (1), to be
submitted to the Minister administering the Act for
presentation to the Parliament. The Minister is to arrange
for the Ombudsman's report to be laid before each House of
Parliament within 15 sitting days of its receipt by him. This
report is to cover the whole operations of the Ombudsman for
the previous financial year.

80. A report is to be made to the Minister for the
Capital Territory for presentation to the Legislative Assembly
for that Territory, with respect to the Ombudsman's operations
during the previous financial year in regard to complaints
concerning action taken by a Department or prescribed authority
in the exercise of powers or functions under A.C.T. Ordinances.
Similarly, a report is to be sent to the Minister for the
Northern Territory in regard to complaints concerning action
taken in the exercise of powers or functions under Ordinances
of that Territory. The Minister for the Northern Territory is
to send the report to the Speaker of the Northern Territory
Legislative Assembly for presentation to the Assembly.

81, Sub-clause (2) provides for the Ombudsman to make
additional reports to the Parliament on his operations, and to
the Territory Legislative Assemblies in respect to complaints
concerning action taken under legislation of the respective

33.

d to do so, to make regular reports, e.g., on a
erly basis ag does the Victorian Ombudsman.

: The first reports to be made by the Ombudsman
‘to be submitted as soon as practicable after

June 1977, and are to relate to the period between
commencement of the Ombudsman Act and that date.
Sub-clause (8) applies the provisions of sub-
e 8(5) to the annual reports that the Ombudsman
under clause 19. Sub-clause 8(5) requires the

idsman, where he intends to make a report on a matter
give an opportunity for the principal officer or

n concerned to make submissions concerning the
to the Ombudsman before he makes the report.

/2

- may be critical of a department, authority or person
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PART III - C%BITEEES QF smiﬁgg. AND
Division 1 - budaman
Clause 20 - Definition
84, This clause defines the term "Ombudsman" as used

in the clauses in Division 1 of Part III to mean both the
Commonwealth Ombudsman or a Deputy Commonwealth Ombudsman,
as appropriate.

Clause 21 - Appointment of Ombudsman
85. Appointment of an Ombudsman is to be made by the
Governor-General.
86. The terms and conditions under which an Ombudsman
holds office, other than those for which the Bill provides,
are to be as prescribed by regulations. Those terms and
conditions dealt with in the Bill are as follows:
Clause 22 -~ Tenure of office
24 - salary and allowances
25 - leave of absence
26 - resignation
27
'Zl;g - termination, suspension and removal
30 - superannuation
32 - preservation of rights of member of
the Australian Public Service appointed
as Ombudsman.

es/35.

35.

> - Tenure of appointment
An Ombudsman ceases to hold office when he attains

of 65 years. Subject to later provisions as to

ation, retirement and removal from office, an appointment
Jdsman is a career appointment to the retirement age

5 years.

A person who has attained the age of 65 years shall

: » appointed as an Ombudsman.

23 - Deputy Ombudsman
Sub-clause (1) enables one of the two Deputy

to be designated by the Minister administering the

Act as the Deputy Ombudsman for the Australian

+tal Territory and the other for the Northern Territory.
Sub-clauses (2) and (3). The Deputy Ombudsman for

itory is to have all the powers and to be able to

sise all the functions of the Ombudsman in relation to

on taken in that Territory, except the power to make

ial report to the Parliament if proper remedial

on is ﬁot taken in respect of a complaint. The

dents of each of those Territories would thus have

ss to a Deputy Ombudsman having special responsibilities

a2 that Territory.

The reason for reserving to the Ombudsman himself
power to make a special report to the Parliament is to
ure that consistency of principle is preserved in making
se reports and that they have the authority of the
‘Ombudsman himself behind them. It may be expected that such

«vi/36,
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a report would only be made when the Department or
prescribed authority concerned has resisted the
recommendations of the Ombudsman for reasons that it
regards as matters of principle, and probably with the
support of its Minister. The matter may even have been
taken to Cabinet by the Minister or by the Prime Minister.
It therefore seems desirable that only the Ombudsman
himself should have the power to take a matter so far as
the special report to Parliament.

92. Sub-clause (4) makes it clear that even though a
Deputy Ombudsman has been designated for each of the two
Territories the Ombudsman himself is still able to carry out
all his functions and exercise all his powers in respect

of actions in those Territories.

Clause 24 - Salary and Allowances
93, The remuneration payable to an Ombudsman shall

be as determined by the Remuneration Tribunal; 4if there

is no determination by the Tribunal then remuneration may be
set by the regulations. Travelling allowances and any other
allowances due may be prescribed in the regulations. These

provisions of the clause are to have effect subject to the

Remuneration Tribunals Act 1973-1974,

Clause 25 - Leave of Absence
94, Provision is made for the Minister to grant an

Ombudsman leave of absence on such terms and conditions,
including as to remuneration, as determined by the Minister.

.o s/37.
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37.
26 — Resignation
An Ombudsman may resign by delivering his written

mation to the Governmor-General.

e 27 - Retirement for physical or mental incapacity

The Governor-General may, with the consent of an
sman, retire him from office on the ground of physical
‘mental incapacity.

e 28 - Suspension and Removal of Ombudsman

Sub-clause (1). As an officer occupying a
tion of independence of operation inveolving investigation

administrative actions of departments and authorities, it
appropriate that an Ombudsman be afforded a high degree
f security in his appointment. Unless he has resigned his
'fice under clause 26 or has agreed to retirement under
se 27, or sub—ciause (7) applies, the Ombudsman or a
Ombudsman can only be removed from office by the
nor-General on an address presented to the
vernor-General by each House of the Parliament in the

ame session of the Parliament and seeking removal of the
Ombudsman on the ground of misbehaviour or physical or
mental incapacity.
Sub-clauses (2) to (6). There is provision for
_' ‘suspension of an Ombudsman by the Governor-General for
. misbehaviour or physical or mental incapacity. Tn such a
-I'\'ﬂase the Minister is to arrange for a statement of the

Brounds of suspension to be laid before each House of the
?arlia.ment within 7 sitting days of the suspension. Within

«os/38,
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15 sgitting days of the statement being laid before it,
either House may resolve that the Ombudsman should be
removed from office. IIf both Houses so resolve, the
Governor-General is required to remove the Ombudsman
from office. If, at the end of the 15 sitting days, a
House has not passed such a resolution the suspension
terminates and the Ombudsman would then be free to return
to duty. Normal salary and allowances are to be paid
during any period of suspension.
99. Sub-clause (7). In the event that an Ombudsman
becomes bankrupt or does any of the other acts as set out
in sub-clause (7) the Governor-General shall remove him from
office.
100. Sub-clause (8). An Ombudsman may not be suspended
or removed in any way other than that specified in clause 28.

Clause 29 - Acting Appointments

101. The clause provides for the Governor-General to
appoint a person to act in the office of Commonwealth
Ombudsman or in an office of Deputy Commonwealth Ombudsman
during absences or suspension of the office-holder or a
vacancy in the office, and to terminate an acting appointment
at any time.

102. An acting appointment during a vacancy in an office
of Ombudsman is not to continue after 12 months from the
occurrence of the vacancy. It is not desired that an acting
appointment should continue indefinitely and a period of 12
months from the time the vacancy occurs would be a reasonable
period in which to make a substantive appointment to the

vacant office.

39.

If a Deputy Ombudsman is appointed to act as
wealth Ombudsman, his office as Deputy is deemed to be
+ during that appointment. It would be possible
ore for an acting Deputy to be appointed, keeping all
statutory offices occupied.
If an acting appeintment as an Ombudsman is made
.reasans other than a vacancy (e.g. absence of the occupant
p leave for illness etc.) and that office becomes vacant
. g the period of the acting appointment, tﬁe person
.- in the office may continue to act until the
r-General otherwise directs, the vacancy is filled
the period of 12 months from the occurrence of the vacancy
es, whichever first occurs.
4 Terms and conditions for acting appointments are to
as determinéd by the Minister. Provisions in the Bill as
o leave of absence and resignations also apply to acting

~ office has all the powers and functions of that office as
provided in the Bill. The clause does not permit any
"éﬁgalenge to the validity of any act done by a person acting
iiin an office on the ground that the statutory basis for his

. appointment did not exist or that this appointment had ceased
" to have effect. Thus no claim can be made that the acts of
i.gn acting Ombudsman are invalid because the person normally
holding that office was in fact available or that he had not

 vacated the office.

VLR

390°



z‘o.
ause 30 - Superannuation
107. The purpose of this clause is to ensure that

an Ombudsman who is removed from office after being suspended
on the ground of physical or mental incapacity is entitled
to superannuation under the Superannuation Act.

Division 2 - Staff

Clause 31 - Staff
108. The staff of the Commonwealth Ombudsman are to be

employed under the Public Service Act and the Ombudsman is to

be given the powers of a Permanent Head under that Act in
relation to his staff,

Division 3 - Miscellaneous

Clause 32 - Presemtign of rights
109. If a serving officer of the Public Service or a

person to whon the Officers' Rights Declaration Act applies is
appointed as an Ombudsman he is to retain all his existing
and accruing rights.

[y

41,
PART IV - MISCELLANEQUS

5 — Ombudsman not to be sued
No liability is to attach to the Ombudsman, a

v Ombudsman or a person acting within the direction or
ity of the Ombudsman for acts done in good faith in the
cise of powers or functions under the Act.

- Delegation

The Ombudsman may delegate to a Deputy Ombudsman,

[ member or, with the consent of the Minister, another
son, any of his powers and functions except those powers

f making reports. This provision will enable the staff of

Ombudsman to conduct investigations under the Act.

- Officersto observe secrecy
2. Sub-clauses (1) to (6). It is essential to the

cess of the operations of an Ombudsman that he should have

the greatest possible access to departmental and other official

es relating to the matters under investigation. The
- complement to this is that officials should be able to rely
on information they give to the Ombudsman and his staff being

:disclosed for a report by the Ombudsman to be meaningful. The
g purpose of these sub-clauses is to put the Ombudsman, the

~ Deputy Ombudsmen, the staff of the Ombudsman and others

!mo operate under his authority under obligations of secrecy
in respect of information obtained by them under the Act.

. b2,
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113. Sub-clause (7). This sub-clause permits the
Ombudsman to provide information on a matter arising under =
State Act or under a Joint Commonwealth-State undertaking
to an Ombudsman or equivalent officer of that State. The
information which may be so disclosed may not include
matters in respect of which the Attorney-General has given =
certificate under sub-clause (5) of this clause. The purpose
of this clause is to facilitate investigations of matters
where both Commonwealth and State officials are involved, or
where there is a joint undertaking, such as the Albury-Wodonga
Development Corporation.
114, Sub-clause (8). The Ombudsman, a Deputy Ombudsman
or a member of his staff or a delegate of the Ombudsman
camnot be compelled in other proceedings to disclose information
disclosed to or obtained by him under the provisions of the

Bill.

Clause 36 - Offences

115 The offences created by this clause are ancillary to
the powers of the Ombudsman to compel the attendance of

witnesses and the production of documents.

Clause 37 -~ Protection from civil actions
116. The purpose of this clause is to protect from

civil actions, e.g., defamation, a person who makes a
complaint to the Ombudaman or a person who gives information
to the Ombudeaman or a member of his staff or a person
authoriz ed by him.

L 2
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Regulations

mn clause empowers the Governor-General to make
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CORRIGENDUM
::jﬁmbudsman Bill - Explanatory Memorandum

: s 87 and 88 of the Memorandum should be deleted
the following paragraphs inserted in their stead:

187. An Ombudsman is to hold office for a term
years, up to a maximum of 7 years, that is
;ﬁ~rbe specified in the instrument of his
{ﬁﬁﬁ-intment.

An Ombudsman is to be eligible for
‘re-appointment. A maximum age of 65 years is
:ﬁﬁmcified beyond which an Ombudsman cannot be
ointed or hold office."
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CORRIGENDUM

udsman Bill - Explanatory Memorandum

alterations should be made to the Explanatory
relating to the Ombudsman Bill:
lete paragraph 66 and insert the following:

&

;ﬁiu clauses (4) and (5). An authorised person
-Qﬁha entitled to inspect documents on the

;J&s of a Department or prescribed authority,
ect to any certificate issued by the

ey-General under sub-clause 9(3) and by
Q;;nuent with the principal officer. This
}fuion is not to restrict the power of an

to require the production of documents
der clause 9."

delete paragraphs 87 and 88 and insert the following:

. An Ombudsman is to hold office for a term of
'iﬂg, up to a maximum of 7 years, that is to be

)ecified in the instrument of his appointment.

An Ombudsman is to be eligible for
B-appointment. A maximum age of 65 years is
pecified beyond which an Ombudsman cannot be
Ppointed or hold office."



