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RESTRICTIVE TRADE PRACTICES BILL 1971

EXPLANATCORY MEMORWNDUM.

The purpose of the Bill is to overconte the
constitutional defects that have been found by the High
Court to exist in the Irade Practices act 1965-1971 ('the

eéxisting aAct').

24 The 3311 provides for the repeal of the existing

iect znd for the re-encetment of similoar provisions on 2
different constitutional basis. Some changes have becn made
in provisions concerning the manner of fixing the remuneration
and certain reloied matters for the statutory office holders.
Some other changes that were made by the Senate are mentioned
belows Apart from these mattexs and soie minor drafting
changes, the Bill differs from the existing Mot only to the
extent that is necessary tc remedy the comstitutionsl defects,
~and to include appropriate transiticnal provisions mentionhed

below.

Constitutional Feundation

.‘3" The new provisions, other than the overseas cargo
shipping provisions in Part XIII and the provisions inserted
by the Senate, are founded ecxclusively on the power to make
laws with respect to 'foreign corporations, oand trading or
finocneinl corporations formed within the limits of the
Commonwealth! (Constitution s.51(xx))ﬂ The relationship

to thct power is provided for in & number of particular pro-
visions such as those defining the agreements and practices to
be covored. In conseguence, the 2ill does not contain provis-
ions corresponding to the following provisions in the existing
Aot

s S.7 -~ constitutional operation of the Act,
s. 7L ~ operation by virtuée of reference of power
by Tasmania,

s.8 ~ complementary legislation by Stotes, and
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« 8.66A - constitutionzl operztion of resale price
maintenance provisions.
The overseas carge shipping provisions in Fart XIIT are
founded, as in the existing Act, cn the power to make laws
with respect to 'trade and commerce with other countries, and

among the States! (Constitution 3.51(1)).

Differences between the 3ill znd
the Tyade Practices et 1965-1971

i, The differences between the provisions of the Bill
and those of the eiisting Jliet, other than differences of a

puarely drafting nature, are as indicated below.

DRT T -~ PRELIMIN.,.RBY

Claugse 1 — Shrort Title.

5, The shozrt title is to be the Restrictive Trade
Practices Agt 1971.

Clause 2 -~ Commencenrient.

&, The new provisions are to come into operation on a
date to be proclaimed. This has regard to the uneed fox

regulations to be made.

Clause 3 - Parts of the Bil1l.

7 Parts I-ITIT and V-XIV of the Bill coryespond to

Parts I, XL, IXI, IV, VvV, VI, VIA, VII, VIII, IX, X, XA,end XI of
the existing Act. Part IV was inserted by the Senate., Part

XV contains the transitional provisions. Part XVI corresponds
toe Part XTI of the existing Act.

Clause 4 —~ Repeal.

3. . Clause 4 provides for the repeal of the existing
act.
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Clause 5 = Definitions.

9. In acddition to definitions corresponding to those
in s.5 of the exastinlg ..ct, the words Tcorporation' znd
tperson! arc defined for the purposes of “he new provisions.
4 corxrporation is defined in the terms of the corpeorations
referred to in s5.51(xx) of the Constitution, and a2 person
is defined to include a body corporate as well zs a natural

PexYSson.

PART LI - CONSITIIUIION OF THE TIUDE
PRACTICES TRIDULAL

Clause 8 - Qualifacations of membexs,

10. Only Fedcral judges or perscons of like status,

and not barristers and solicitors of five years' standing

as under the existing J.hct,are eligiole for appointment as
presidential members of the Tribunal, 4s amended, the clause
will accoxd with what has alwvays been the practice with resnzct

to the appointment of presidential members.

Clause 10 - Remuneration and allowances,

1. The remuneration and allowances of members of the
Tribunal are specified rather than being left to be prescribed
by regulation as before., The rates specified are the same

as those prescribed under the existing J¢t. There.as no
provision corresponding to section 12 of the existing Jdct

" which relates to the rights of a publie servant appointed to

the Tribunal. There is no neced for such & provision.

Clause 13 — Suspension and removal of menbers.

12, Clause 13(7.) provides for a presidential member
to cease to hold office if he ceases to be a judge or a
person of like status. IThis provision follows frem the

amendnment to clause 8,
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PARI IIT -~ THE COMﬁISSIONER, THE REGISTRAR
OF TiE TRIJULLL AND OTUER OFFICERS

Clause 24 - Remuneratio: and allowances.

13. The remueration and annuul allovance of the
Commassioner is specified rather than being left to be
prescribed By regulation as before., The rates specified

arce the same as those prescribed under thd existing Act.

PART IV - PREDATORY PRICING
AND MONOPOLIZATION,

14, This Part contains offence provisions relating
to predatory pricing and monopolization. These provisions
were inserted Dy the Selcte and are unacceptable to the

Government.

PART V - EXANINABLE LGRESLENTS AND
PRACTICES.

Clause_37 - Examinable fLgrecments.

15, An examinable agrcecment is defined in similary

terms to 5.35 of the oxisting et cxcept that -

o there is an additionul requirement tant
the perties to the agreement carryving on
compctitive Dusinesses nust include at

least one corporation, and

. a restriction of one of the specified kinds
must be accepted by such & corporation instead

of by any party to the agreement.

There is no provisicon corresponding to su35(b”) of the
existing qcet (agreomcnts made before the commencoment of the
Act not examinable agrcements until thairty days after that
date)o
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Clause 38 - Examinable Practices.

16, The practices of obtaining discriminution. in

terms of dealing, forcing a2nother person's product end
inducing & refusal to deal arc defined, in paragraphs (a)

and (e), (d) and (e), and (£} (g) and (h), respectively, of
clause 38{1.), in substantially the same torms 2as in $.36(1.)

of the cxisting sct, except that -

. the practices are limited to conduct engaged
in by a coxporation, cnd conduct engiged in

bv a person in relation to w coxporation, and

. the Senate has deleted the words by any
express or implied threat or promise’ that
followod the word 'perscn' in line 3 of
paragraph (o) of clause 38(1.).

In addition, the Sgnate kas inserted paragraph (B} in
clausc 38(1.). TIhis makes discrininatory dealing by =z
supplier an examinablie practice. Clcuse 38{1.) (b) ~nd the
spendment to clausc 38(1;) (a) are not acceptible to the

.Government.

Clouse 39 - Monopolization

17. The exmminni': priactice of monopolization s
dofined in simaloar terws te those in 5.37 of the existing
Chet, except thnt 1t is limited to conduct on the port of a
corpor» iton., For the purpose of auscertoining whother a
.corpor” lion is in ¢ Jominnnt position in the trade in goods
or secrviccs of o particualar descripition, regard may be hod to
the market share of o combinction of which the corporotion is
2 member (sub-clause (5.)). & 'conbinztion' is defined for
- this purpose in cizouse U1 in simzlor terms to those in s.37(4%.)

of the existing fct.
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PART VI —~ REGISTRATION OF CERTAIN

Clause 44 .. Particulars to be furnished of certain agreements.

i8. Particulars of an scgreement that becomes subject
to registration (clamse 43), and of a wcriotion or determinati
of such an agreement, a;é to Be furrished for registration, as
under the existing Act, within thirty days after the '
agrecment becones subject to registration cr the variation

or determination occurs.

Clause U5 - Failure to Turnish particulars on offence.

19. While any party to an agreement may furnish
particulars of that agreement for reglstrotion undér clause
Lh, failure to furnish particulors of an ncgreement as _
required is an offence on the part only of corporations that

are parties to the agreement,.

PART VIYI - EXLMMINATYON OF LAGREEMENTS

AND PRACTICES BY THE TRIBUNAL

Clause 53 - Fffect of Determinations.

20, Where a restriction under an examinable agreement
is detexmiﬂed by the Tribunal to be contrary to the public

interest, the restriction become unenforcesble on the part

of orxr against a corporation, rathox than unenférceable

generally as under the existing Act. B };

Clause 54 — Orders in consequence of detorminations. 10!

21, Where the Tribunal defermines a restriction under
an examinable agrecment to be conitrary to the public intereéh
the Tribunal's powexr to meke consequential restraining oxders
is limited to orders binding such of the parties fo the .

agreements as are corpozations or corporctions acting on




pehalf of tryade associations connected with thie agreciment
({subclouses (1.) and (3.)). Im the case of on agrcement
provjding for an examinable pra.ctic_:e, the Tripunal's
gristing povex to restrain any party toé such an agrcement
srom entering into similar agrecments is to be limited

so a5 to be exercisable only agoinst a party engaging in

the practice {sub-clause (4.)).

clouse 59 — Duration and operation of orders.
"

22, Where o trade assoeciation is o poarty to proceedings,
the Tribunal's power to neke orders binding on persons
geting ou hehalf of that trade cssociation is limited to

orders binding corporations {(sub-clause (4.)).

glause 60 ~ Further consideration by Tribuusl of determinations
and orders upon change of circumstances.

234 The Tribunalls power, upon o chonge of cif_cumstances,
to substitute new determinations and orders or to vary
‘existing ones is expressly limited to the making of orders
tnd determinations of a kind that could be made in the

wiginal proceedings {sub-clause (8.)).

PART VII] — RESALE PRICE MATHTENANCE.

ﬂ-’_}ll_s_e_ 68 — Defipition of resale price paintonance.

2,

The proctice of resale price maintonance is defined

ir .

T Substontinlly the same terms as in s,66B of the existing

Aot C

et, except that it is lindited to -~

M conduct on the part of & corporation (sub-clauses
(1..) and (2.)), and

¢ conduct on the part of o persocn, otherx than a
corporation, engaged in in relamtioh Lo 2 corporation
(sub-clauses (1.') and (3.)).
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Clause 71 - Statements as te the minimum price of poods.

25, Undex ithis provision, which is subsiantially

the same as s,06C of the existiry Act, a supplier is
permitted to contirre to supnly poods marled vith a minimum
resale orice whexe the goods were so marred before &
specified date and sre supplied within twelve months from
thet date. The date specified is 9 Avrust 1971, the date
on which Part VIA-of the existing Act came into operation
{sub-clause (3.))e

Parts IL and X — Exforcement of Orders of the
Triburel ~ Frovisionsg Relating $o the Tribunsl,

26, These Pearts are substartielly the same as Parts
VII and VIII of the existing Act,

Part II ~ Coliusive Tendering and Collusive Bidding.

Llauvse 98 — Collusive tendering

27o Collusive tenderins is en offence only if engoged in

3

by & corporation (sub-clause (2.)).

Qlause 99 «~ Collusive bidding,

28, Coilvsive biddirg is cn effence ornly if engeged

in by & corporction {sub-clouse (2.)).

Poart KIT - Civil denedies,

29, This Pert ig sudstestiplly the same as Port X
of the exisding hLeb,

Fart XITT ~ Overseas Corgo Shipping.

30, This Port is substantieslly the s:ime es Port XA

of the existing Act, except that there is no provision
correspordirg to 5.900(3.) (egreenents mede before 'the
commencenent of the existing Ac¢ct not to hecome condeorence
egreements until thirty days ofier 3hat éate), Ioriiculars
of 5 confexence ogreement thav hecomes subject to filing
(cisuse 112), axd of o varisiion or Geterminction of such
on agreement, nre to be furxrisned Jox filinz, 28 undex

the existing Act, within tiirty days ofter the npgreement
becomes subject to filing or tie variation or detexmination
0CCUY S,
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Port XIV -~ Interpretative Provisions,

31, This Port is substantially the same os Joxt XI

of the existing lcta

Payxt AV ~ Tronsitionsl Provigions

Ciouse 146 -~ g.8 of the icts Intervretoiion Act.

32, The transitional urovisions are nov to affect

the operztion of .8 of the Acts Interpretation Act in
relation to the repesl of the existing Let. That section
operates to preserve rights, liasilities and legal
proceedings that sre acguired, accrve or sre commenced under

an het before it is zepealed,

Clouse 147 = Cortirusiion of certoin anppointmentis,

33s Persons evrointed Yo offices under the existing
Act nre deemed to have been cppeinted to the corresponding
ofTices under the new provisions {sub~clause (1,)), %he
offices in question nre bhose of members of the Trode
Proctices Trib nal (clouse 7), the Commissioner of Trade
Proctices (clause 22}, the Registrar of the Trade Practicos
Tribunal {clzuse 33) and the Clexk of Shinping igreements
{clorse 111}, Members of the Tradle Practices Tribunal
and the Commissioner of Trade Practices appointed under
the existing Lct are not required to toke anodther ooth

of office (subeclouse(2,)}, The rights of the Commissioner

- of Irpde Practices under the 0fficers' Rights Declarotion

fet axe preserved (sub-clause {3.)}, The provision of the
Publie Service fct corferving on the Commissioner of
Trade Praectices undexr the existinpg Aet certnin povers of o
Permanent Hend in relation to his staff is amended to xefer
to the Commissioner of Trade Practices under the new

provisions {sub-claouse (4.)),

louse 148 ~ Secrecy ProvisionS.

34, The ssecrxecy provigions governing the Commissioner
of Trade Paxsctices and his sizff apply to informetion and
documents obtained by them under 4he existing iset as well

&s under the new vprovisions,
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Clouse 149 —~ The Register of Trade Agreements.

35. So much of the Register kept under the existing
Aet as consists of parbiculors of agreements bhot would
hove been execminable undex the new provisions, if those
provisions hod been in force ot the relevant time, is
deemed to form part of the Register kept under the new

provisions,

Clause 150 = Commigsioner may rebain cerbain documents

364 The Commigsioner of Trade Practices is suthorized
10 retain cextein documents supplied o him under the
exizting Act if thoge documents cre referxoble to one of the
bases of consbitutionsl power referred do in ss. 7 cod T4

of the existing Acth, ' R

Clause 131 =~ Cexrtain porticulsrs not reguired 1o be furnishe&£§z
‘ - _ . L1
37. Porticnlors of on agreement that have beén furnised

for registrcotion under the existing Led do not have to be

furrished agoin vndex the new provisions, The new yrovisionéuzi
opply to such particulazs, to the extent that they would _;&
have been required 4o be furnished if the new provisions had;i%
been in force at the reievint time, as if the porticulazs '

j
had been furnished under the new provisions, :m$
Clonse 152 = Repistration of sgreéements covbinued. s

= 1

38, Agreements registered usfer bhe existing Let -3@

“are deemed, to the extent thot they would have been subject i
to registration if the new provisiong had been in operstion . (i

at the relevant time, to have been registered under the ]

nevw provisions, an s

B
Ciouse 153 = Certain underfoking continued,

39. The undertaking given to the Trode Practices BE
Tribupal by Tosmonion Breweries Tty., Lids. in proceedings ' #

. L
under the exisbing Lot has effect as if it had been given .
undexr the new provisions, e
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Clause 154 - Frozen Vegectobles Cnsec.

Lo The determinntion cond order of the Trade Praoctices
Tribunal in proceedings wetweon the Cemmissioner of Trade
Practices and several processors of frousen vegetables have
effect, except so far as they foply to & person not being

a corporation, as if they hsod becn mode under the now

provisions.

Clause 155 = Certain proceedings continued.

ht, Proceedings instituted by the Commissioner of
Trade Practices under the existing Act against certodn
pharmaceuticol vholesalers have effecct as if they had been

jnstituted under the new provisions.

Clause 156 ~ Procecdings for exenption comtinucd,

L4z, L application made by 4 H. & /. W. Reced Pty.
Linited for exemption under the resale nrice nmuintenance
provisions of the cxisting fc¢x has offeet as if it had bLeen

. rnade undey the pew nrovisions.

Clause 1587 -~ Shipping -~ Certain notices continued.

43. Notaces served by the Ministexr on shipowners

under the existing Act requiring them to be represented in
CAustralia by an agent ord to have an address for service

are deemed 1o have been scrved under the néw provisions,
Appointnents of agents made, znd addresseslnotified, in
response to such notices arxe deemcd to hove been made and not-

ified under the neow provisions.

Clause 158 ~ Shipping — Particulars of agreomcnts continucd.

4 Particulars of a conforence agreemeént that have been
furnished for filing under the existing Act do not have to be
furnished again under the new provisions, and the particulars
are treated 2s 1f they had beon furnished under thoe new

provisions.
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Clause 159 « Shipping - DNeovwoeditory of docurments continued.

Ls, Partaculars of cornfcronce agreoments {iled in the
reposatory of docunents kont by the Clork of Shipping
Agrecrents under the evisting .ot 2ro deomed to have been

so filed wunder the new provisions.

Clause 160 — Shipping ~ Secrecy.

b6, The seccrecy provisions governing the Clerxk of Shivwing
Lgrecments and his stoff cover inforrntion and documents
obtained by them under the existing ..t as well as under the

new provisions.

Clouse 161 —~ Shipping - Undertakings containued.

47, lotices soerved by the kinisitcr on shaipowners under
the existing Act roquiring them to uadertake to negotiate
with shipper bodies in certiin circumstonces, and undertokings
given by shipowners in rcsponse to such notices, nzre deemcd

to nnve beon scrved and given wider the new provisions.

PLRT YNI — ISCELL..IEQCUS

Clause 171 = Certain agreemonts ond practices not subject
to new provisions.

L8, Agreements and practices of certrin bodies thot are
exempted from the operatiin of the exzsting «ct by regulations
under 3"106(2.) cof thot Act z2re exerpited {ron the operation
of the new provisions uiless and until these exemptions are

ended by regulation.



