COMMONWEALTH OF AUSTRALIA.

ATTORNEY GENERAL.

SUBJECT :

Jtlinnte  Paper,
!

JUDICIARY BILL 1905,
(Senator Symon.)

Clguse 1. Short title.

MEMORANDUM,

District hegistries,

Qlause 2, Omits the word "Principal" before "Seat"
"registry" and "kegistrar" (but leaves “principal
seat" in sec. 12, "Principal kegistrar" in sec. 52,
and "Principal Registry" in sec. 3 of Procedure &ct —
and the Bill itself refers to "principal seat" in
clauses 12 and 13); and omits all reference to Dis-
trict Regisﬁries; A

The effect is to provide. for one "kegistry" only,
at the "Seat" of the Court, and to abolish District
kegistrars and kegistries,
fIncidehtaliy (see sec, 51) it appears to abolish
the statutory ﬁower to appoint officers anywherevbut
at the geat of the Court - though the Cburt may sit
at State capit&ls for exercise of original jurisdic-
tion,.

The amendment of'sec. 54 has the effect of re-
quiring a Deputy Marshal to be appéinted in the State
in which the seat of the Court is, 42 well s zéxnézgfézg}

4ppellate Jurisdiction,
kepeals sec., 35 of Judiciary Act, and sub-

. stitutes separdte provisions in respect of appeals

from




(2)

from courts (a) not exercising, and (b) exercising
federai jurisdiction,.

(&) Prom courts not exercising federal jurisdic-
tion:t~ |

(1) A¥lows appeals only from final judgments (not

interlocutory) and only where the Court
appealed from is the highest court of final
resort in the State, or a court from which
appeals lie ag of right to the King in Council.
Abolishes the appeal by special leave from

any civil or criminal judgment.

(N.B. One effect would be that, in cases not

of federal jurisdiction, and under the appealaffe
amount (unless involving status) there would

be an appeal by special leave to the Privy
Council but none to the High Court. This would

also be the case with respect to interlocutory -

judgments of the State court of final resort,
And the effect would be that an appeal would
continue to lie from the Judge in Equity in
N.8.W. - though an alternative appeal lies to
the State Full Court - but not from a Judge

at common law.)

(b) From courts exercising federal jurisdic-

u/ a" ,l tion: -" : |
L VMJ”‘ (1) Allows appeals only from final judgments (not
%/}//// interlocutdry) and only when the Court appealed

from is the highest Court of final resort in
the State, or a Court from which appeals lie
as of right to the Privy Council,
(2) Appeal by special leave from any civil or crim-

inal judgment. is retained.

Exclusive & Ynvested Jurisdiction.

Clause 4. Repeals sec. 39;'aﬁd re-enacts 1t with the
following important modifications: -

(1)




(3)

(1) The investment of State Courts with federal
jurisdiction, instead of excepting all the mabt-
ters in sec., 38, excepts only the matters men-
tioned in paras. (a) and (e) of sec. 38, The
ame?dment thus appears, as to paras. (b), (¢)
and (d) of sec. 38, to create a direct conflict -
sec, 38 making the jurisdiction of the High
Court absolutely exclusive, and clause 39A -
giving the State courts concurrent jurisdiction,

(2) The provision that the decision of the Supreme
Court of a State is final and conclusive, ex-
cept so far as an appeal may be brought to the
High Court, is omitted. The result would
apparently be that in matters of federal juris-
diction a party could appeal past the High Court
to the Privy Council - as is now being attempted,
in the face of this provision, by the Victorian

Commissioner of Taxes in Outtrim's case.

(3) The provision for an appeal as of right from an
inferior court direct to the High Court, in lieu
of to the State Supreme Court, is omitted.

Clause B, kepeals the whole of Part VII, (Removal of
causes) - except sec. 45, which provides for remit
ting a cause pending in the High Court for trial in

any State Court having jurisdiction.

Suits by and against C'wealth & States.

Clause 6. Amends sec. 56. Tnables claims against the
Commonwealth to be brought in "any court of competent

federal jurisdiction”" -~ instead of '"the High Court

ér the Supremé Court of the State in which the claim
érose."

Clause 7, Similar amendment to sec. 58 with regard to
claims against a State in matters in which the High
Court has original jurisdiction.
(N.B. It would appear that this way enable one Stabe

to be sued in the courts of another State.)



(4)

Clause 8. Ixtends to all courts exercising federal juris-
diction the power now given to the High Court by sec.
60 to grant an injunction against a State in a sult
against the State,
(N.B. kead with clause 7, this would appear to enable
the Couéts of one State to grant an injunction against
another State - and enforce it against the officers

of that State.) i

Sittings of the Court.

Clause 9. Amends sec. 86 by taking away from the Jus-
tices the power of making kules of Court for appoint-’
ing sittings of the High Court and of the Justices.
(And see clauses 10, 12, 14, and 16.)

Clause 10, Continuous sittings ™on such days as are neces-
sary" - except vacation from 24th: December to last
Monday in February - and excepht on specified holidays.

Clause 11, Provides for appointment of vacation Judge.

Clause 12, Fixes dates of three sittings in each year at
the "Principal" seat - and requires those sittings
to be continued "sb far as reasonably practicable"

30 long as ‘bthe business regquires.

Clause 13. Provides that Full Court shall only sit at the

Principal Seat.

Claugse 14, Provides that the Court may sit at State cap~

itals, at times fixed by proclamation, for the exer-
¢cise by one Justice of original jurisdiction.
Clause 15, hkequires Judges to assenble and report annu-

ally.,

Clause 16, Annuls all kules of Court inconsistent with

this Act.
The Act not to be taken to abridge the power to

‘regulate days and hours of sitting subject to this

Act.



