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Parliamentary privilege

. . the word “privilege” has in modern times acquired a meaning wholly different from its
traditional Parliamentary connotlation. In consequence its use could convey to the public
generally the false impression that Membess are, and desire to be, a “privileged class” Tt is
out of keeping with modern ideas of ParHament as a place of work and of the status of its
Members as citizens who have been elected to do within that place of work their duty as rep-
resentatives of those who clected them.! '

PRIVILEGE DEFINED
May describes parliamentary privilege as:

. . the sum of the peculiar rights enjoyed by each House coliectively as a constituent part
of the High Court of Parliament, and by members of each House individually, without
which they could not discharge their functions, and which exceed those possessed by other
bodies or individuals. Thus privilege, though part of the law of the land, is to a certain extent
an exemiption from the ordinary law ?

THE COMMONWEALTH PARLIAMENT'S PRIVILEGE POWERS

The Commonwealth Parliament derives its privilege powers from section 49 of the
Constitution which provides that:

The powers, privileges, and immunities of the Senate and of the House of Representatives,

and of the members and the committees of each House, shall be such as are declared by the

Parliament, and until declared shall be those of the Commons House of Parliament of the

United Kingdom, and of its members and commitiees, at the establishment of the

Commonwealth.

In addition, section 50 of the Constitution provides that: ‘ é;%
Fach House of the Parliament may make rules and orders with respect to—
(i) The mode in which its nowers, privileges, and immunities may be exercised and uphe[c;l:
(i) The order and conduct of its business and proceedings either separately or jointly with
the other House, '

Certain minor powers declared by statute

The Parliament has not declared its powers, privileges and immunities under section
49 of the Constitution, except in relation 10 a few relatively minor matiers:

e Pariiamentary Papers Act 1908 —protection of Government Printer and others;

s Parliameniary Proceedings Broadcasting Act 1946—protection of the Aus-
tralian Broadcasting Commission;

e Public Accounts Commitiee Act 1951 and Public Works Committee Act 1969 —
privileges of, and protection of, witnesses who appear before these commitiees,.
and

e Jury Exemption Act 1965—exemptlion {rom jury service of Members and certain
officers.

U House of Commons Select Commitiee on Parlia-
mentary Privilege, Report, HC 34 (1967-68) vii.
Z May,p. 67.
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The Parliament is, therefore, strictly limited to the powers, privileges and immuni-
ties of the House of Commons as at 1 January 1901, being the date of establishment of
the Commonwealth.

Judicial interpretation of section 49

The privilege powers ¢f the Commonwealth Parliament were tested and confirmed
in a significant High Court judgment arising from the case of Browne and Fitzpatrick,
On 10 June 1955, the House of Representatives judged Mr F. C. Browne and Mr R, E.
Fitzpatrick guilty of a serious breach of privilege® (see p. 656 for details of this case).
OCn the warrant of the Speaker the 2 men were committed to gaol for 3 months. Sub-
sequently, action was taken by the legal representatives of the offenders to apply to the
High Court for writs of habeas corpus. The High Court heard the argument between 22
and 24 June and delivered its judgment on 24 June.*

The Chief Justice first dealt with the question whether the warrants issued by the
Speaker were a sufficient return o the writs of habeas corpus. He held that such war-
rants if issued in England by the Speaker of the House of Commons would have consti-
tuted sufficient answer, being drawn up in accordance with the law there which was
finally established in the case of the Sheriff of Middlesex in 1840.° In Australia the law
was established authoritatively by the decisions of the Privy Council in 2/ v, Murphy
in 1864¢, and in the Speaker of the Legislative Assembly of Vicioriav. Glassin 1871

Stated briefly, that law provides that:

. it is for the courts to judge of the existence in either House of Parliament of a privilege,
but, given an undoubted privilege, it is for the House to judge of the occasion and of the man-
ner of its exercise. The judgment of the House is expressed by its resolution and by the war-
rant of the Speaker. If the warrant specifies the ground of the commitment the court may, it
would seem, determine whether it is sufficient in law as a ground to amount to a breach of
privilege, but if the warrant is upon its face consistent with a breach of an acknowledged
privilege it is conclusive and it is no objection that the breach of privilege is stated in general
terms.} :

The warrants issued by the Speaker stated the contempt or breach of privilege in
general terms and not in particular terms but accorded with the law, as each stated that
the person concerned had been guilty of a serious breach of privilege, recited the resol-
ution of the House fo that effect and stated the terms of committal.

Having established that it was not necessary to go behind the warrant, it remained
for the court io determine whether the law as stated above was applicable to the Com-
monwealth Parliament through section 49 of the Constitution.

Arguments advanced by counsel for Browne and Fitzpatrick urging a restrictive
construction or modified meaning of the words of section 49 were, broadly:

o that the Constitution of Australia is a rigid federal Constitution and it is the duty
of the courts to consider whether any act done in pursuance of the power given by
the Constitution, whether by the legislature or executive, is beyond the power
assigned to that body by the Constitution;

e that the Constitution adopted the theory of the separation of powers and that the
power of committal by warrant belonged to the judicial power and ought not to be
conceded upon the words of section 49 to either House of the Parliament;

3 VP 19534.55/267,269-71; H.R. Deb. {10.6.55} 6 1 Moo, PC (N.S.} 487,

) ;6256’5?- . v o B 7 LR 3 PC App 560.
. v. Richards; ex parte Fitzpatrick an roWhHE
(1955y 92 CLR 157, § (1955) 92CLR 162,

5 11 Ad & £273 {113 ER 4191,
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e that the power contained in section 49 was a transitional power which ceased
when Parliament declared some of its powers, privileges, and immunities in 2
statutes—the Parliamentary Papers Act 1908, and the Parliamentary Pro-
ceedings Broadcasting Act 1946, and

¢ that the powers under section 49 are contingent upon the Houses exercising their
authority under section 30, which provides that each House might make rules and
orders with respect to:

e the made in which its powers, privileges, and immunities might be exercised
and upheld, and
 the order and conduct of its business and proceedings.
The High Court rejected, in turn, each of these arguments.

In relation to the first proposition, the court declared:

The answer, in our opinion, lies in the very plain words of s. 49 itself. Thc words are -
capable of a restricted meaning . . . It is quite incredible that the framers of s, 49 were not

~completely aware of the state of the law in Great Britain and, when they adopted the
language of 5. 49, were not quite conscious of the consequences which followed from it.®
In relation to the second argument on the separation of powers, the court stated that:

. in unequivocal terms the powers of the House of Commons have been bestowed upon
the House of Representatives, It should be added to that very simple statement that
throughout the course of English history there has been a tendency to regard those powers as
not strictly judicial but as belonging to the legislature, rather as something essential or, at
any rate, proper for its protection . . . It is sufficient to say that they were regarded by
many authorities as proper incidents of the legislative function, notwithstanding the fact
that considered more theorstically—perhaps one might even say, scientifically—they belong
to the judicial sphere.’®

Then, in relation to the third contention, the court made it clear that it did not regard
the Parliamentary Papers Act and the Broadecasting of Parliamentary Proceedings Act
as affecting the operation of section 49. The court held that section 49:

contemplates not a single enactment dealing with some very minor and subsidiary

matter as an addition to the powers or privileges; it is concerned with the totality of what the
legislature thinks fit to provide for both Houses as powers, privileges and immunities.”

Finally, in relation to the argument on the interrelationship of sections 49 and 50, the
court declared that it was clear that section 49 had an operation independent of the ex-
ercise of the power of section 50. In 2 final summing-up, the court declared:

. all the arguments which have been advanced for giving to the words of s. 49 & modified
meaning, and the particular argument for treating them as not operating, fail.”?

Browne and Fitzpatrick petitioned the Judicial Committee of the Privy Council for
special leave to appeal against the decision of the High Court. However, the decision of
the Privy Council was that the judgment of the Chief Justice of Australia was unim-
peachable and leave to appeal was refused.”?

9 (1955)92 CLR 1656,
10 (1955)92 CLR 167.
11 (1955)92 CLR 168.
12 (1933) 92 CLR 11,

13 R. v. Richards; ex parte Fn:zpafmk and Browne
(1955 92 CLR 171 (PC).
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Adherence to House of Commons practice

Whilst the House of Representatives has developed its own practice and created its
own precedents in respect of most of its operations, in the area of parliamentary privi-
lege' there is a need In some cases to be guided by the practice and precedents of the
House of Commons?, from which the House's privilege powers are derived.

This chapter dees not attempt to record the history of the development of the law,
practice and procedure of privilege's, nor does it atiempt to treat in detail all questions
of privilege that may arise. It is limited to a general description and a summary of the
more important aspects of the subject.

May is recognised as the most authoritative and comprehensive work on matters
pertaining to the law, privileges, proceedings and usage of a Parliament operating in the
Westminster tradition. It brings together in one volume a comprehensive summation of
all important cases of the House of Commons in privilege matters and it is to AMay that
the House usually turns for precedents and guidance when questions of privilege arise.

FURTHER COMMENT ON THE NATURE OF PRIVILEGE

Its meaning and necessity

Parliamentary privilege relates to the righis and immunities which belong to the
Parliament, its Members and others, which are essential for the operation of the Parki-
ament. These rights and immunities allow the Parliament {0 meet and carry out its
proper constitutional role, for Members to discharge their responsibilities to their con-
stituents and for others properly involved in the parliamentary process to carry out
their duties and responsibilities without obstruction or fear of prosecution.

Privileges are not the prerogaiive of Members in their personal capacities. It has
been stated:

in so far as the House claims and Members enjoy those rights and immunities which are
grouped under the general description of “privileges”, they are claimed and enjoyed by the
House in its corporate capacity and by its Members on behalf of the citizens whom they
represent. !’

Breaches of privilege or contempt are punishable and May states:

When any of these righis and immunities, both of the Members, individually, and of the
assembly in its collective capacity . . . are disregarded or attacked by any individual or auth-
ority, the offence is called a breach of privilege, and is punishable under the law of Par-
fiament. Each House also claims the right to punish actions, which, while not breaches of
any specific privilege, are offences against its authority or dignity, such as disobedience to its
legitimate commands or libels upon itself, its officers or its Members. Such actions, though
often called “breaches of privilege” are more properly distinguished as “contempis” ®

The privileges of a legislative assembly would be entirely ineffectual to enable it to discharge
its funictions, if il had no power to punish offenders, to impose disciphinary regulations upon
its members, or 1o enforce obedience 1o its commands."?

Despite the immunity from prosecution which a Member has in respect of what he
says in the Parliament in carrying out his duties, he 1s still accountable to the House

td Far a full list of House of Representalives privilege ect Commiitee on Parfiamentary Privilege, HC
cases see Appendix 32 34¢1967-68); Hatsell, Precedents of Proceedings in
15 S0.1. the House of Commons.
16 Historical studies on the development of privilege 17 HC 34(1967-68)vii.
can be found in the Bibliography. The more sig- 18 AMay,p. 68,

nificant references are Mays Parliamentary Prac-
tice, together with Anson, The Law and Cusion of
the Constitution; Report of House of Commons Sel-

19 Cushing, Legislaiive Assemblies, paras 532-3,
quoted in May, p. 68,
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itself in respect of his statements and actions, It is within the power of the House to
treat improper conduct or the making of grossly defamatory statements as contempt of
the House and to take disciplinary action against the Member accordingly.

Distinction between breach of privilege and contempt

‘Contempt’ and ‘breach of privilege’ are not synonymous terms although they are
often used as such. May has this to say in respect of contempt:

It would be vain to attempt an enumeration of every act which might be construed into &
contempt, the power to punish for contempt being in its nature discretionary, Certain prin-
ciples may, however, be collected from the Journals which will serve as general declarations
of the law of Parliament. It may be stated generally that any agl or omission which obstructs
or impedes either House of Parliament in the performance of its functions, or which ob-
structs or impedes any member or officer of such House in the discharge of his duty, or which
has a tendency, directly or indirectly, to produce such results may be treated as contempt
even though there is no precedent of the offence ®

In evidence given to the House of Commons Committee of Privileges in 1968, in a
case involving the premature publication of committee evidence, the Clerk of the
House stated:

The distinction is this, I think, that the privileges of the House are known and established,
and cne of them is freedom of speech. Now, if Members of a Select Committee feel that they
cannot speak freely for fear that somebody will intrude upon their discussions, then this con-
stitutes in the person who commits this offence a breach of known privilege of the House. On
the other hand, when the House has passed a resolution, as it did in 1837, and an outside per-
son ignores or flouts that resolution, that constitutes a contempt. So you very often have
Committees of Privilege finding that not only a breach of privilege has been committed but
at one and the same time it is 2 contempt of the House for flouting and ignoring its Order. Se
you can charge a matter on either or both counts.*

The distinction is made clearer in the following extract from Halsbury's Laws of
England:

The power of both Houses to punish for contempt is a general power similar to that pos-
sessed by the superior courts of law and is not restricted to the punishment of breaches of
their acknowledged privileges . . . Certain offences which were formerly described as con-
tempts are now commonly designated as breaches of privilege, although that term more
properly applies only to an infringement of the collective or individual rights or immunities
of one of the Houses of Parliament

No new privilege may be created
In 1704, the Lords and Commons agreed:
That neither House of Parliament hath any power, by any vote, or declaration, to create to
themselves any new privilege, that is not warranted by the known laws and customs of
Parliament.#
This resolution does not affect the principle that it is within the competence of each
House to expound the law of privilege and apply that law to the circumstances of each
case as it arises.” To suggest, as has on occasions been done, that the existing privileges
of the Parliament have been extended in some particular case, is incorrect.

2 May,p.136. in the Twentieth Cenrury, S.A. Walkland (ed.}, Clar-
21 The Observer case, HC 357({1967-68)39-40. endon Press, Oxford, 1979, pp. 20509,
22 Halsbury's Laws of England, 3rd edn, vol. 28, p. 465; 23 CF (1702-04)555,559-63.

see also Geoffrey Marshall, ‘The House of Com- 24 See May p. 12; for further comment see HC

mons and {ts Privileges’, in The House of Commons 34(1967-68)97-9,
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ENUMERATION OF PRIVILEGES

The following are among the principal powers, privileges and immunities of each
House, and of the Members of each House, drawn from the law and custom of the
House of Commons as at 1901

s the power to order the attendance at the Bar of the House of persons whose con-
duct has been brought before the House on a matter of privilege;

 the power to order the arrest and imprisonment of persons guitty of conterpt or
breach of privilege;

e the power to arrest for breach of privilege by warrant of the Speaker;

¢ the power to issue such a warrant for arrest, and imprisonment for contempt or
breach of privilege, without showing any particular grounds or causes thereof;

 the power to regulate its proceedings by standing rules and orders having the force
of law;

e the power to suspend disorderly Members;

= the power to expel Members guilty of disgraceful and infamous conduct;

@ the right of free speech in Parliament, without liability to action or impeachment
for anything spoken therein; established by Article 9 of the Bill of Rights 1688;

= the right of each House as a body to freedom of access to the Sovereign for the

purpose of presenting and defending its views;

immunity of Members from legal proceedings for anything said by them in the

course of parliamentary debates;

immunity of Members from arrest and imprisonment for civil causes whilst

atiending Parliament, and for 40 days after every prorogation, and for 40 days be-

fore the next appoinied meeting;

e immunity of Members from the obligation to serve on juries;

s immunity of witnesses, summoned to attend either House of Parliament, from ar-
rest for civil causes;

s immunity of parliamentary witnesses from being questioned or impeached for evi-
dence given before either House or its committees, and

e immunity of officers of either House, in immediate attendance and service of the
House, from arrest for civil causes.

FREEDOM OF SPEECH

By the 9th Article of the Bill of Rights 1688 it was declared:

That the freedom of speech and debates or proceedings in Parliament ought not to be
impeached or questioned in any court or place out of Parliament.™

The privilege has been variously described as a privilege essential to every free coun-
cil or legislature?, as one which has always been regarded as most valuable and most
essential®, as the only privilege of substance enjoyed by Members of Parliament®, and
as one of the most cherished of all parliamentary privileges, without which Parliaments
probably would degenerate into polite but ineffectual debating societies.*® Unques-
tionably, freedom of speech is by far the most important privilege of Members.

Members are absolutely privileged from prosecution only in respect of anything
they might say in the course of proceedings in Parliament. A Member may state what-
ever he thinks fit in debate in the Parliament, however offensive or injurious to the

25 See Quick and Garran, pp. 501-02, 29 HC 34(1967-68)91.
26 1 Will. & Mary, sess. 2,¢.2. 30 Campbell, Parliamentary Privilege in Ausiralia,
21 Map,p. 73 0. 28,

28 Hatsell, vol. i, p. 85.
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character of individuals, It is, however, incumbent upon Members not to abuse the
privilege. The House itself, by its rules of debate and disciplinary powers, has the duty
of preventing abuse (see p. 677). As May putsit:
it becomes the duty of each Member to refrain from any course of action prejudicial to
the privilege which he enjoys.”
Privilege does not attach to words spoken by Members outside the proceedings of
the House.

Privilege attaching to Hansard reports

Hansard reports of the proceedings are absolutely privileged and no action may lie
against 2 Member, the Principal Parliamentary Reporter or the Government Prinder,
and their officers, in publishing the report.®

Privilege does not protect a Member if he publishes his own speech apart from the
rest of a debate. If a Member publishes his speech, his printed statement becomes a sep-
arate publication, unconnected with any proceedings in Parliament. Similarly, &
Member is not protected by absolute privilege in respect of the publication of Hansard
extracts, or pamphlet reprints, of his parliamentary speech, unless the extract or reprint
is published by him under the authority of the House. Even qualified privilege is prob-
ably not available unless the publication is for the information of the Member’s
constituents,*

Proceedings in Parliament

Article 9 of the Bill of Rights goes further than providing freedom of speech by
specificaily including ‘debates and proceedings in Parliament’. What constitutes ‘pro-
ceedings in Parliament’ has been the subject of a good deal of consideration in the
House of Commons for a number of years but has not yet been defined.

The Clerk of the Flouse of Commons int a supplementary memorandum to the 1967
Select Committee on Parliamentary Privilege elaborated on the term:

The primary meaning, as a technical parliamentary term, of “proceedings” (which obtained

at least as early as the seventeenth century) is some formal action, usually a decision, taken

by the House in its collective capacity. This is naturally extended both to the forms of busi-
ness on which the House takes action and to the whole process, the principal part of which is
debate, by which the House reaches a decision.

An individual Member takes part in proceedings usually by speech, but also by various

recognised kinds of formal action, such as voting, giving notice of 2 motion etc., or presenting

a petition or a teport from a Committee, most of such actions being time-saving substitutes

for speaking. Officers of the House take part in its proceedings principally by carrying out its

orders, general or particular. Strangers can also take part in the proceedings of the House,

e.g. by giving evidence before ane of its committees, or by presenting petitions for or against

private bilis.

While taking part in the procsedings of the House, Members, officers and sirangers are pro-

tected by the same sanction as that by which freedom of speech is protected, namely, that

they cannot be called to account for their actions by any authority other than the House
itself. :

However a precise definition has not been laid down. In the London Electricity
Board case in 1957 {more generally known as the Strauss case}, the House of Commons
Committee of Privileges found that Mr Strauss in writing a letter to a Minister criticis-
ing certain alleged practices of the Board, was engaged in a ‘proceeding in Parliament’.

31 May,p. 77 33 Advice from Attorney-General’s Department, dated

32 See Parliamentary Papers Act 1908, ss 34; and see 25 August 1978,
Ch. on ‘Papers and documents’. 34 HC 34(1967-58)9,
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The committee also found that, in threatening a libel action against the Member, both
the Board and its solicitors had acted in breach of the privilege of Parliament.® By a
narrow margin of 218 votes to 213 votes, the House of Commons rejected a motion
agreeing with the committee’s report. An amendment declaring that Mr Strauss’ letter
was not a proceeding in Parliament and that no breach of privilege had been committed
was carried on a non-party vote. The decision was in contrast to the decision of the
House of Commons in 1939 that notice in writing of a question to be asked in the
House was *protected by privilege”.

The uncertainty created by the decision in the Strauss case was one of the significant
areas canvassed by the 1967 Select Commitiee on Parliamentary Privilege. That com-
mittee and a subsequent commities recommended the introduction of legislation to
extend and clarify the scope of the defences of absolute and qualified privilege which
are available in the courts to actions brought against Members and others —in effect, to
define what constitutes ‘proceedings in Parliament’.”® No definitive action has yet been
taken on this recommendation and uncertainty still exists as to what actions constitute
‘proceedings in Parliament’,

Use of Hansard in the courts
From 1845 the House of Commons adopted a practice requiring the presentation of
a petition seeking its leave before allowing the production in court of reports of its de-
bates. The practice was governed by 2 resolutions of the House of 26 May 1818 in the
following terms®:
That all witnesses examined before this House, or any committes thereol, are entitled to the
protection of this House, in respect of anything that may be said by them in their evidence.
That no clerk, or officer of this House, or short-hand writer empioyed to take minutes of evi-
dence before this House or any committee thereof, do give evidence elsewhere in respect of
any proceedings or examination had at the bar, or before any committee of this House, with-
out the special leave of the House.

These resolutions were given effect in the House of Representatives through stand-
ing orders 362 and 368 respectively. However, the House has had limited experience in
respect of requests for the appearance in court of officers or for the use of its records in
court proceedings.

On 7 May 1963, the House zuthorised 2 Hangard reporters to attend in the Supreme
Court of the Australian Capital Territory to give evidence in relation to a proceeding in
the House (produce shorthand notebooks to prove the accuracy of a newspaper report
of a particular proceeding).* No petition was presented to the House in this instance.

Sankey 'Loans affair’ prosecution

On 21 October 1975, a petition was presented from Mr Danny Sankey praying that
the House grant leave to the petitioner and his legal representatives to issue and serve
subpoenae for the production of official records of the proceedings of the House held
between 2.55 p.m. and 10.09 p.m. on 9 July 1975 and of documents tabied therein and
further to issue and serve subpoenae for the attendance in court of those persons who
took the record of such proceedings. Mr Sankey advised the House in his petition that

35 FRC 3053{1956-5T)viii. 38 CJ (1818)389.
36 H.C. Deb. 591(8.7.58)245. 40 VP 1962-61/464; and see Ch. on ‘Papers and
37 The Sandys case, FHC 101(1938-39) para. 3. documents’.

38 WC 34196 T-68)%; HE 411197677 )iv-v; and see HC
34(1967-68 ) xxvi.
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he wished {0 institute proceedings against Mr Whitlam, Mr Connor, Dr Cairns and
former Senator Murphy and the records sought were intended to be adduced in evi-
dence in the prosecution.” On 25 February 1976, a further petition was presented from
Mr Sankey seeking leave for the petitioner and his legal representatives to inspect the
documents tabled during the proceedings of 9 July 1975, together with the other mat-
ters sought in the previous petition.

On 4 June 1976, the House, after debate, agreed to the following resolution {on the
voices):

That, in response to the petition of Danny Sankey presented to the House on 25 February

1976, this House grants leave~-

(1} to the Petitioner and his legal representatives to inspect the documents tabled in this
House during the course of its proceedings which took place between 2.55 p.m. and
10.09 p.m. on 9 July 1975,

{2) tothe Petitioner and his legal representatives to issue and serve a subpoena for the pro-
duction of the said documents in the proceedings commenced by the Petitioner in the
Queanbeyan Court on or about 20 November 1975 and

(2} toan appropriate officer of the House to attend at the hearings of the said proceedmgs
and to produce the said documents.®

Two further petitions were presented to the House on behalf of My Sankey. The
first was presented on 9 December 1976% and the second on 24 March 19774 No action
was taken by the House in respect of either of these petitions.

1t should be noted that the House did not grant leave for the Hansard report to be
used in the proceedings nor for the reporters who took the report 10 appear in the court
in connection with the proceedings.

Order of Mr Justice Regg in the case of Uren v, John Fairfax & Sons Limited

Following an order made by Mr Justice Begp of the Supreme Court of New South
Wales in a case in which the Hon. T. Uren, M.P,, had commenced an action for defa-
mation against John Fairfax & Sons Limited, publishers of the Sydney Morning
Herald, on 11 September 1979, the order having been raised as a matter of privilege, the
House referred the following matter to the Committee of Privileges:

Thé extent to which the House might facilitate the administration of justice with respect to
the use of or reference to the records of proceedings of the House in the Courts without
derogation from the Privileges of the House, or of its Members.*

The judge’s order was to the effect that certain interrogatories should be answered
and verified by Mr Uren which required him to agree that certain speeches in the Par-
liament shown in photostat copies of Hansard as having been made by him and 2 other
persons were in fact made by him or them. The judge accepted the submission by coun-
sel that what the defendant was secking to do did not infringe the privilege of a House
of Parliament in relation to proceedings before it but merely to prove as a matter of fact
that the plaintiff and others had made certain speeches in the House—not in any way to
criticise them nor call them into guestion in court proceedings, but to prove them as
facts upon which the defendants’ alleged comments were made in the publication sued
upon by the plaintiff. The judge ruled that this use of the fact of what was said in Par-
liament would not be a breach of the privilege of ParHament.

The Commiitee of Privileges carefully examined the order and concluded that His
Honour was in error. The commitiee expressed concern that as a consequence of his

41 VP 1974-75/1002; HL.R, Deb, (21.10.75)2292-3. 44 VP 1976-77/563.
42 VP 1976-77/33, 45 VP 1977/39.
43 VP 1976-77/247, 46 VP 1978-80/975,
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order, the answers to the interrogatories may have been used by counse! in cross-
examination had the case (which was settled out of court) come to trial. Such a course,
if allowed, may have been used for questioning the motives of the Member when he
made his speech in the House—a gross violation of the privilege enshrined in Article 9
of the Bill of Rights.

In considering the matter, the committee had the benefit of a report of the House of
Commons Committee of Privileges which had conducted a similar inquiry and reported
to the House of Commons on 7 December 1978. In that report the committee stated:

The practice of the House which prevents reference to the Official Report in Court proceed-
ings except after leave given in response to a petition appears to have developed out of the
Resolution of 26th May 1818 which in terms merely requires the feave of the House to be
granted for the attendance of its servants o give evidence in respect of the House’s proceed-
ings. The Resofution continues to provide an essential protection for the House in the mat-
ters to which it strictly relates, but Your Committee consider that no purpose is served by its
extension to the requirement of leave merely for reference to be made to the Official Report.
They believe that the provisions of Arsticle 9 of the Bill of Rights, reinforced by the care
taken by the courts and tribunals to exciude evidence which might amount to infringement
of parliamentary privilege, amply protect the House’s privilege of freedom of speech.#

In a memorandum submitted to the House of Representatives Committee of Privi-
leges, at its request, the Clerk of the House stated:

If the Committee is to draw on the experiences of other Parliaments, particularly the Com-
mons Houses of the United Kingdom and Canada, it may feel disposed to recommend the
adoption of a procedure whereby records of the House may be admitied into evidence in
court proceedings, without the leave of the House having been first obtained, for the limited
purpose only of establishing that a particular staternent was made by a particular person at a
specified time. To do so would accord with the Canadian practice and that proposed by the
Clerk of the United Kingdom House of Commons in his submission to the Committee of
Privileges of that House and subsequently recommended by that Committee.*

The Committee of Privileges presented its report to the House on 9 September
1980. The committee recommended:

(1) that the practice of petitions being presented to the House for leave to refer to House
records in the Courts, derived {rom the long-established practice of the United King-
dom House of Commons, should be maintained;

{2} that upon presentation of a petition, the House shali, at the earliest opportunity, refer
the petition to the Committee of Privileges for its congideration and report;

(3) thatin considering the petition the Committee of Privileges should enable the Member
(or former Member) referred to in the petition to be heard on his own behalf;

(4) that the Committee of Privileges, at the completion of its deliberations, should report
to the House its views on the petition and, in addition, recommend such conditions
upon the production of the record or Hansard report as it deems appropriate in all the
circumstances,

The committee further recommended that the House of Representatives should
resolve:

{1} that the broadcast of the proceedings in the House of Representatives and the publi-
cation of those proceedings in Hansard do not amount to a waiver of privilege by the
House of Representatives and that the decision to the contrary by Begg, J. in the case of
Uren~, John Fairfax & Sons Limited is in error;

47 HC 102(1978-79iiI.

48 ‘Use of or reference to the records of the proceedings
of the House in the Courts’, Report of Committee of
Privileges, PP 134( 1980349,
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{2) that, whilst recognising that there are statutory exceptions, such as the Parliamentary
Proceedings Broadcasting Act, and common law exceptions, such as the fair and accu-
rate reporting of the proceedings of the House by the Press, the House reaffirms—

{a) that as a matter of law there is no such thing as a waiver of Parliamentary
Privilege;

(b) that the House has a paramount right to impose such conditions as it deems appro-
priate on the production of any Hansard report or record of its proceedings in a
Court; and

(¢} that such conditions as a matter of law are binding upon the Court before which
the Hansard report or other records of its proceedings are produced.”

The House debated the report and recommendations on 17 September 1980 and re-
solved that it was of the opinion that the report should be considered early in the 32nd
Parliament.™

Since the completion of the House of Representatives inguiry, the House of Com-
mons, on 31 Gctober 1980, resolved:

That this House while re-affitming the status of proceedings in Parliament confirmed by
Article 9 of the Bill of Rights, gives leave for reference to be made in future Court proceed-
ings to the Official Report of Debate and to the published Reports and evidence of Com-
mittees in any case in which, under the practice of the House, it is required that a petition for
leave should be presented and that the practice of presenting petitions for leave to refer to
parliamentary papers be discontinued.™

The 1980 resolution of the Commons has no automatic application to the House of
Representatives. However, in dealing with any future requests for the use of its records
in court proceedings, the House may well wish to take account of that resolution.

FREEDOM FROM ARREST

The principal reason for the privilege of freedom from arrest has been well ex-
pressed in a passage from Hatsell:

As it is an essential part of the constitution of every court of judicature, and absolutely
necessary for the due execution of its powers, that persons resorting to such courts, whether
as judges or as parties, should be entitled to certain Privileges to secure them from moles-
tatiofl during their attendance; it is more peculiarly essential to the Court of Parliament, the
first and highest court in this kingdom, that the Members, who compose it, should not be
prevented by trifling interruptions from their attendance on this important duty, but shouid,
for a certain time, be excused from obeying any other call, not so immediately necessary for
the great services of the nation: it has been therefore, upon these principles, always claimed
and allowed, that the Members of both Houses should be, during their attendance in Parlia-
ment, exempted from several duties, and not considered as Hable 1o some legal processes, to
which other citizens, not intrusted with this most valuable franchise, are by law obliged o
pay obedience. ¥

Freedom from arrest in civil matters is one of the earliest privileges. The immunity
is confined to civil arrest; there is no immunity from arrest for crime.
The duration of the privilege includes times when a Member is journeying to and
returning from Parliament as indicated by May:
. . . because the . . . privilege is always associated with the service of the House, it is lim-
ited to & period comprised by the duration of the session, together with a convenient and
reasonable time before and after the meeting of Parliament. This convenient and reasonable
time has generally been taken to be forty days before and after a session of Parliament.™

49 PP 154198006, 52 Hatsgell, vol. 1, pp. 1.2,
50 VI 1978-80/1672, 33 May,p. 94,
51 H.C. Deb. (31.10.80)916.
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The privilege ‘has lost almost all its value since, as a result of the Judgments Act,
1838, 5.1., and subsequent legislation, imprisonment in civil process has been practically
abolished’.*

The imprisonment of a Member of the House of Representatives was the subject of
an inquiry by the Committee of Privileges in 1971. On 11 April 1971, Mr T. Uren, M.P.
was committed for 40 days after his failure to pay costs of $80 awarded against him in
respect of an unsuccessful action he had brought against a policeman for alleged
assault. He was released after serving only a short period when the balance of the costs
was paid by another person.

The particular question for determination by the Committee of Privileges was
whether the commitment of Mr Uren was one in a case which was of a civil or criminal
character. Clearly, if the commitment was one in a case which was of a civil character, a
breach of parliamentary privilege had occurred. On the other hand, if the commitment
arose out of a case which was of a criminal character or which was more of a criminal
than a civil character, the Member enjoyed no immunity from imprisonment and no
breach of parliamentary privilege had occurred,

The committee recetved conflicting legal advice, but reported to the House on 7
May 1971 (a.m.) that it had found that the commitment to prison of Mr Uren consti-
tuted a breach of parliamentary privilege and recommended that:

. having regard to the complexities and circumstances of the case . . . the House would
best consult its own dignity by taking no action in regard to the breach of Parliamentary
Privilege which had occurred.®

On 23 August 1971, the House agreed to take note of the report. During the course
of the debate, the Minister representing the Attorney-General tabled correspondence
from the New South Wales Premier and the New South Wales Attorney-General
which expressed the strong view that the committee’s finding was inconsistent with de-
cisions of New South Wales courts which held that imprisonment for costs is ‘criminal
in nature’.’

Extension of privilege to others

Upon the same ground as the necessity for Members to attend their duties in Parlia-
ment, witnesses summoned {o attend before the House, or a committee of the House,
and others in personal attendance upon the business of the House are entitled to free-
dom from arrest and molestation in ‘coming, staying and returning’, Officers in immedi-
ate attendance on the House are similarly privileged.”

Exemption from jury service
Based on the House’s prior claim to the services of its Members, there is the related
exemption of Members from jury service:

. the service of Members upon juries not being absolutely necessary, their more immedi-
ate duties in Parliament are held to supersede the obligation of attendance in other courts.®

This exemption has been incorporated in the Jury Exemption 4ct 1965, Certain
officers of the Parliament required for immediate attendance on the Parliament,
are similarly exempted from jury service in the Australian Capital Territory by
regulations® made under the Act,

54 Moy, p. 92 57 May,p. 110,
55 ‘Commitment Lo prison of Mr F. Uren, M.P.", Repert 58 May,p. 102
of Committee of Privileges, PP 40(1971)6. 59 Jury Exemption Regulations, SR 131 of 1970.

56 VP 1970.72/667, H.R, Deb. (23.8.71)526-9.
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Exemption from attendance as a witness

The Parliament also claims the right of the service of its Members and officers in pri-
ority to a subpoena to attend as a witness in court * . . . upon the same principle as
other personal privileges, namely, the paramount right of Parfiament to the attendance
and service of its Members’.*® In the House of Commons it has been held on occasions
that the service of a subpoena on a Member to attend as a witness was a breach of
privilege.® Under present usage the normal practice in the House of Representatives is
for the Speaker to write to the court asking that the Member be excused. The alterna-
tive is for the House to grant leave to the Member to attend.

The practice of the Speaker writing to the court was followed in 1965 when the
Treasurer was served with a subpoena commanding him to attend before the Supreme
Court.of Victoria, In writing to the court the Speaker drew its attention to the claim of
the House to the privilege of exemption of a Member from attendance as a witness be-
fore a court whilst the House was in session. The Speaker advised that the House was at
the time in session and requested that the Treasurer be excused from attendance. His
Honour Mr Justice Smith later directed that the Treasurer be excused from attendance
before the court until the end of the sitting of the House. His Honour observed, inter
alia, that he had had the impression that issuing service of a subpoena in those circum-
stances was not regarded as an infringement of privilege but that the Member had a
clear privilege entitling him to refrain from attending during the continuance of the sit-
tings of the House. His Honour ruled as follows:

In my view, the Right Honourable the Treasurer tn his capacity as a member of the House of
Representatives has in law a privilege to refrain from attending this Court pursuant to the
subpoena that was served upon him, and that privilege, in my view, will extend throughout
the rest of the current session of the House of Representatives, I do not think that the privi-
lege s of such a limited nature as to require or enable this Court to investigate the question
whether particular periods occur during the sessions of the House when a member could,
without interfering with the performance of his duties as a member, attend the Court and
give evidence. The privilege, in my view, is a general one which entitles the member {o de-
cline to attend the Court pursuant to the subpoena and to maintain that refusal throughout
the current session of the House. That being so, it would seem to me that for this Court fo
excuse attendance in this case may add nothing to the rights and privileges which already
exisi. But as the Court has been requesied by the Speaker to excuse the Minister from at-
tendance and as it may assist to clarify the situation in the minds of persons concerned in the
present problem, | direct that the Right Honourable the Treasurer be excused from attend-
ance before this Court pursuant to the writ of subpoena which required his attendance on
16th of this month and from day to day thereafter. I direct that he be so excused until the
present sitting of the House of Representatives comes to an end.

House to be informed of the detention of 2 Member
In all cases in which Members of either House are arrested on criminal charges, the House
must be informed of the cause for which they are detained {from their service in Parliament.®
The committal of a Member for any criminal offence, including contempt of court,
is similarly notified to the Speaker by the committing judge or magistrate, When Mr
Uren was committed for 40 days for his failure to pay court costs of 380 (see p. 651),
advice of his imprisonment {(and subsequent release) was conveyed to the Speaker and
reported by him to the House at its next sitting.

60 May,p. 102, 62 i Nardo v, Downer (1966) Victorian Reports 354-2,
61 Afay, pp. 101-02. 63 May, p. 105
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On 26 February 1980, the Senate agreed (0 a resolution relating to the right of the
Senate to receive notification of the detention of its Members. The resotution was com-
municated to the Presiding Officers of the Parliaments of the States, the Atlorneys-
General of the States and the Speaker of the House of Representatives.®

ACTS CONSTITUTING BREACHES OF PRIVILEGE AND CONTEMPTS

The following paragraphs are confined mainly to a record of those matters on which -
the House of Representatives has determined acts or conduct constituting breaches of
privilege or contempt. The experience of the House, because of its relative short his-
tory, is limited and for guidance as to precedents of other acts constituting contempt,
reference is made to the experience of the House of Commons as recorded in Map.*
Appendix 32 should be consulted for those other matters raised in the House but which,
for various reasons, were either not concluded or which were not construed by the
House as acts constituting contempt.

Misconduct

By Members and others

Each House of Parliament has power to punish its Members or other persons for
disorderiy conduct and other contempts committed in the House while it is sitting and
beyond its wallg %

Inthe presence of the House or a committee
Any disorderly, contumacious or disrespectful conduct in the presence of either House or
any committee thereof, whether by strangers present or by persons attending as parties or
witnesses, will constitute a contempt. For this purpese a Member present at a committee,
who is not of the committee, must be considered as standing, in most respects, on the same
footing as a siranger.”’

The most frequent example of disorderly conduct on the part of strangers is the in-
terruption or disturbance of the proceedings of the House by visitors in the galleries,
generally seeking to publicise some political cause.

Disobedience 1o the rules or orders of the House
Disobedience to the orders of either House, whether such orders are of general application
or require a particular individual to do or abstain from doing a particular act, or contra-
vention of any rules of either House is a contempt of that House.*

Examples of this type of contempt include the refusal of a witness or other person to
attend the House or a committee after having been summoned to attend and refusing to
withdraw from the House or a committee when directed to do so. ‘To prevent, delay,
obstruct or interfere with the execution of the orders of either House or of committees
of either House is a contempt of such House™.*

Curtin Case (1953)™ On 17 March 1953, the House resolved that contempt of its
ruling and authority had taken place by a Member who, on 13 March, had failed to
observe an order for his exclusion from the Parliament building following his

64 SeeCh.on "The Pariiament’. 87 May,p.136.

65 May, pp. 136-61. 1t is stated at p. 136 Tt would be 68 May, p. 138
vain to aitempl an enumeration of every act which 69 May, p. 140,
might be construed into a contempt’ {emphasis )

added). 70 VP £951-53/611,609.

66 May,p-116.
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suspension from the House for using an unparliamentary expression. Following
the resolution the Member made an apology to the House which the House re-
solved to accept and no further action was taken.

Abuse of the right of petition

‘Any abuse of the right of petition will be treated by either House as a breach of
privilege”” Examples of this type of breach include:

= frivolously, vexatiously or maliciously submitting to either House a petition con-
taining false, scandalous or groundless allegations against any person, whether a
Member of such House or not, or contriving, promoting and prosecuting such
petitions;

e presenting a petition containing gross misrepresentations, and

» inducing persons to sign petitions by false representations.™

Forged or falsified documents
It is a breach of privilege to present or cause to be presented to either House or to com-
mittees of either House forged, falsified or fabricated documents with intent to deceive such
House or committees or to subscribe the names of other persons or fictitous names to docu-
ments intended to be presented to either House or committees of either House, or to be privy
to, or cognizant of, such forgery or fraud.™

In 1907, a committee of the House of Representatives reported that signatures to a
petition were found to be forgeries and the House ‘requested’ the Crown law authorities
to take action with a view to criminal prosecution. The House was later advised, how-
ever, that prosecution for forgery wouid be unsuccessful.™ in 1974, a letter published in
a newspaper in the name of a Member was found by the Committee of Privilegestobe a
forgery and therefore appeared to constitute a criminal offence. As the author of the
letter was unknown, no legal action could be taken.”

Conspiracy to deceive

It is a breach of parliamentary privilege to conspire to deceive either House or com-
mittees of either House. The abuse of the right of petition and forging or falsifying
documents (see above) are examples of this type of breach. '

Deliberately misleading the House
The House may treat the making of a deliberately misleading statement as a contempt.
In 1963 the House [of Commons} resolved that in making a personal statement which con-
tained words which he later admitted not to be true, a former Member had been guilty of a
grave contempt (Profumo’s case, C.J. (1962-63), 246).™

The circumstances surrounding the decision of the House of Commoens in
Profumo’s case are of importance because of guidance provided in cases of purported
‘misrepresentation’ by Members. Mr Profumo had sought the opportunity of making a
personal statement to the House of Commons to deny the truth of atlegations currenily
being made against him. Later he was forced to admit that in making his personal state-
ment of denial to the House, he had deliberatety misled the House. As a consequence of
his actions, he resigned from the House which subsequently agreed to a resolution
declaring him guilty of a grave contempt.

T May, p. 140. . 15 ‘Sun News Pictorial’ Case (__]973); PP 65(1974}; VP

72 May,p. 140. 1974,98.
73 CJ(1857-58)247-8, 76 May,p. 142,

74 VP 1907-08/165.267.
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Corruption in the execution of their office as Members

The acceptance by any Member of either House of a bribe to influence him in his conduct as
such Member or any fee, compensation or reward in connection with the promotion of, or
opposition to any bill, resolution, matter or thisg submilted or intended to be submitted to
the House or any commitiee thereof is a breach of privilege.™

The House of Commons has not confined iself to the repression of direct pecuniary cor-
ruption. To guard agamst indirect influence it has forbidden the acceptance of fees by its
Members for professional services connected with proceedings in Parliament.™

Advocacy by Members

On 22 June 1858 the House of Commons resclved, “That it is contrary to the usage and de-
rogatory to the dignity of this House that any of its Members should bring forward, promote
or advocate in this House any proceeding or measure in which he may have acted or been
concerned for or in consideration of any pecuniary fee or reward™.” '

Obstructing Members and officers in the discharge of their duty

Arrest and molestation

As stated earlier, it is a contempt to cause or effect the arrest of a Member, except
on 2 criminal charge, during a session or during the 40 days before, or the 40 days after,
a session of the Parliament (see p. 650). A similar freedom from arrest is enjoyed by
officers in immediate attendance upon the service of the House,

It is also a breach of privilege to molest a Member while attending, coming to, or
going from the House. Similarly, it is a breach of privilege to attempt to influence a
Member in his conduct by threats or to molest any Member on account of his conduct
in the Parliament.

The obstruction of officers of the House in the execution of their duty or other
people employed by the House, or entrusted with the execution of its orders, or the mol-
estation of those people on account of their having carried out their duties, constitutes
contempt. It is a breach of privilege to commence proceedings against such officers or -
other people for their conduct in obedience to the orders of the House.

Attempts by improper means to _
influence Members in their parliamentary conduet

The offer of a bribe

The acceptance by any Member of a bribe to influence him in his duty as a Member
is a breach of privilege (see above). The offering of a bribe to a Member to influence
him in his parliamentary conduct is equally a breach of privilege,

Attempied intimidation of Members

To attempt by any means to influence a Member in his conduct as 2 Member is a
breach of privilege.*® So too is any conduct having a tendency to impair a Member’s
independence in the future performance of his duty,

In a notable case the House of Commons Committee of Privileges in 1947 inquired
into a complaint that certain actions of the Executive Commitiee of the Civil Service
Clerical Association were calculated, improperly, to influence a Member (Mr Brown)

7T May, p. 142; and see Constitution, s. 45. 8C In the Chairman of Sydney Stock Exchange Case

78 Map,p. 142. {1933) the question of an alleged threat to a Member

79 May, p. 143; but see Ch. on "Control and conduct of was nol pursued by the House, VP 1934-37/149-50.
dehate’”.
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in the exercise of his parliamentary duties. Mr Brown had for many vears been
employed as General Secretary of the Association, LUpon his election to Parliament, the
Association entered into a contractual relationship with Mr Brown that, whilst remain-
ing a Member, he would hold the appointment of Parliamentary General Secretary and
would continue to receive a salary and certain other not insignificant advantages,
although his contract with the Association entitled him ‘to engage in his political activi-
ties with complete freedom’. Mr Brown complained that the cumulative effect of a se-
quence of events over a period of time was such as to bring pressure to bear upen him to
alter his conduct as a Member of Parliament and to change the free expression of his
views under the threat that, if he did not do so, his position as an official of the Associ-
ation would be ierminated or rendered intolerable. Following an extensive inquiry, the
Cominittee of Privileges found that, in the particular circumstances, the action of the
Executive Committee of the Association did not in fact affect Mr Brown in the dis-
- charge of his parliamentary duties. However, in its report the committee stated:

Y our Committee think that the true nature of the privilege involved in the present case can
be stated as follows:

It is a breach of privilege to take or threaten action which is net merely calculated to affect
the Member’s course of action in Parliament, but is of a kind against which it is absolutely
necessary that Members should be protected if they are to discharge their duties as such
independently and without fear of punishment or hope of reward.®

‘BANKSTOWN OBSERVER' (BROWNE/FITZPATRICK) CASE

Cn 8 June 1955, the Committee of Privileges reported to the House that it had
found®

¢ That Messrs Fitzpatrick and Browne were guilty of a sericus breach of privilege
by publishing articles intended to influence and intimidate a Member (Mr
Morgan), in his conduct in the House, and in deliberately attempting to impute
corrupt conduct as a Member against him, for the express purpose of discrediting
and silencing him. The committee recommended that the House should take ap-
propriate action,

¢ That there was no evidence of improper conduct by the Member in his capacity as
a Member of the House.

# That some of the references to the Parliament and the Committee of Privileges
contained in the newspaper articles constituted a coniempt of the Parliament.
However, the commitiee considered the House would best consult its own dignity
by taking no action in this regard,

The comimittee’s inquiry and report followed a complaint made by a Member (Mr
Morgan) on 3 May 1955 that an article published on 28 April 1955 in a weekly
newspaper known as the Bankstown Observer, circulating in his electorate, impugned
his personal honour as 2 Member of Parliament-and was a direct attack on his integrity
and conduct as a Member of the House.® On 26 May 1955, the committee presented a
special report to the House seeking authority te include in its investigation articles ap-
pearing in the same newspaper on 5, 12 and 19 May 1955.% The House acceded to the
committee’s request on 31 May 1955.%

The committee’s report and findings were considered by the House on 9 June 1955
and a motion moved by the Prime Minister, ‘'That the House agrees with the Comittee
in its Report’ was agreed to without division. On a further motion of the Prime Minis-
ter, it was resolved that Messrs Browne and Fitzpatrick be notified that at 10 a.m. the

81 HC HB{1947)xil, 83 VP 1954-55/184; H.R. Deb. £3.5.55)352.5.
82 H of R 2(1954-55)7, For a {ull account of this case 84 VP 1954-55/225,

see LA. Pettifer, ‘The Case of the Bankstown 45 VP 1954.55/239
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following day the House would hear them at the Bar before proceeding to decide what
action it would take in respect of their breaches of privilege.b

On being brought to the Bar of the House the following morning®, Mr Fitzpatrick
sought permission for his counsel to act on his behalf. The request was refused by the
Speaker and Mr Fitzpatrick apologised to the House for his actions and withdrew. Mr
Browne was then brought to the Bar and addressed the House at some length without
apologising and withdrew.

Following a suspension of 51 minutes, the House resumed and the Prime Minister
moved the following motion:

1. That Raymond Edward Fitzpatrick, being guilty of a serious breach of Privilege, be for
his offence committed to the custody of the person for the time being performing the
duties of Chief Commissioner of Police at Canberra in the Australian Capital Territory
or to the custody of the keeper of the gaol at such place as Mr. Speaker {rom time 1o time
directs and that he be kept in custody until the 10th day of September, 1955, or unti
earlier prorogation or dissoiution, unless this House shall sooner order his discharge.

2. That Mr. Speaker direct John Athol Pettifer, Esquire, the Serjeant-at-Arms, with the as-
sistance of such Peace Officers of the Commonweaith as he requires, to take the said
Raymond Edward Fitzpatrick into custody in order to his being committed 1o and kept
in custody as provided by this resolution.

3. That Mr. Speaker issue his warrants accordingly.

A similar motion was moved in respect of Mr Browne. The Leader of the Opposition
moved, as an amendment, that both motions be amended to read:
That this House is of opinion that the appropriate action to be taken in these cases is the im-

position of substantial fines and that the amount of such fines and the procedure of enforcing
them be determined by the House forthwith,

Following considerable debate, the amendment was defeated, on division, and the
motions of the Prime Minister agreed to, on division.

The action taken by the legal representatives of Messrs Browne and Fitzpatrick to
apply to the High Court for writs of habeas corpus and their subsequent petition to the
Judicial Comimittee of the Privy Council for special leave to appeal against the decision
of the High Court is referred 10 earlier {see p. 6413,

Obstructing witnesses

Arrest
It is a contempt of the House to:
. arrest or procure the arrest on civil process of witnesses or other persons summoned to

attend either House or any committee of either House while going to, attending, or returning
from, such House or committee.®

Molestation
It is a contempt to molest any persons attending either House or committees of either House
as witnesses during their attendance in such House or committee **
. any molestation of, or threats against, persons who have given evidence before either
House or before committees of either House will be treated by the House concerned as a
breach of privilege.®

86 VP [954.55/267. 8% May,p. 156,

87 For proceedings on this day see VP 1954-55/269-71; 90 May,p.157.
H.R. Deb. (10.6.55)1625-65.

88 May, p. 156,




658  House of Representatives Practice
Tampering

To tamper with a witness in regard to the evidence o be given before either House or any
commitiee of either House or to endeavour, directly or indirectly, to deter or hinder any per-
son from appearing or giving evidence is a breach of privilege.”

Any conduct which is calculated to deter prospective witnesses froms giving evidence before
either House or before commitiees of ¢ither House is a breach of privilege. It is upon this
principle that witnesses are protected from arrest, not only while going to or attending either
House or committees of either House, but while returning from such House or committees.”
Both Houses will treat the bringing of legal proceedings against ary person on account of
any evidence which he may have given in the course of any proceedings in the House or be-
fore one of its committees as a breach of privilege.”

Berthelsen Case (1980)*: A matter of alleged discrimination against and intimi-
dation of a witness who had given evidence to a parliamentary sub-committee was
referred to the Committee of Privileges on 23 April 1980. Although the committee
was not satisfied, on the evidence; that a breach of privilege had been proved
against any person, it found that the witness had been disadvantaged in his career
prospects in the public service. The House, on the recommendation of the com-
mittee, and being of the opinion that the report be given full consideration early in
the 32nd Parliament, resolved that the Public Service Board be requested to do all
within its power to restore the witness’ career prospects and ensure that no further
disadvantage was suffered as a result of the case.

Acts tending indirectly to obstruct
Members in the discharge of their duty

Reflections on Members

Printing or publishing any libels reflecting upon any Member of the House for or re-
tating to his service as a Member is a “high violation® of the rights and privileges of the
House.™ To constitute a breach of privilege a libel on a Member must concern the
character or conduct of the Member in that capacity.

South Ausiralian Worker’ Case {1931)%: On 12 May 1631, the House adjudged
that comments published in the South Australian Worker on the actions of the
Speaker and his control of the business of the House were gross and malicious
misrepresentations of the facts. The House resolved that the editor and publisher
of the newspaper were guilty of contempt.

BMC Case (1965)": An advertisement showing the Leader of the Opposition ad-
dressing the House and which appeared in several newspapers on behalf of the Bri-
tish Motor Corporation, was found by the Committee of Privileges to represent a
breach of privilege. The committee also found that it was published without malice
towards the House or any Member or intent to libel any Member. On 23 Sep-
tember 1965, the House resolved to accept these findings and also judged the ad-
vertisement {0 be defamatory of the Leader of the Opposition.

‘The Sun News Pictoral’ Case (1974)%: The House agreed with the Committee of
Privileges that a letter fraudulently written in a Member's name and published ina
newspaper on 6 December 1973 was a forgery and as such appeared to constitute a

91 May, p. 157, 95 See resolution of the House of Commons 1701, CJ
92 May.p. 157, (1699-1702) 767; see also VP 1912/305.
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criminal offence. The House agreed that the letter wilfully and fraudulently
misrepresented the Member and the unknown writer was guilty of a serious con-
tempt of the House.

Other cases: The House has considered further matters in respect of this form of
contempt with the following result:

e McGrath Case (1913)*": In view of statements made by a Member, outside the
House, in the nature of reflections on the Speaker, the House suspended the
Member for the remainder of the session unless he sooner unreservedly retracted
the words used. Although the Member remained suspended, the House in the next
Parliament ordered the expunging of the resolution from the records as being sub-
versive of the right of a Member to freely address his constituents.

e On 9 August 1912, a Member gave notice of motion with respect to a reflection
made on him in the Age newspaper. The notice was withdrawn by the Member on
13 August on receipt of an apology from the newspaper representative.'®

¢ A Member’s remarks reflecting on the Chairman of Committees and published in
a newspaper were the basis of a motion to suspend the Member from the House
on 3 May 1945. The motion was withdrawn following an apology by the Member
for the statement.!"!

Speeches or writings reflecting on the House

Ta print or publish any books or libels reflecting on the proceedings of the House is
a high violation of the rights and privileges of the House!®, and indignities offered to the
House by words spoken or writings published reflecting on its character or proceedings
have been constantly punished by the House of Commons upon the principle that such
acts tend to obstruct the House in the performance of its functions by diminishing the
respect due to it. Reflections upon Members, the particular individuals not being
named or otherwise indicated, are equivalent to reflections on the House.'®

‘The Sunday Sun’ and *The Sun’ Cases (1933)'™ On 26 Qctober 1933, the House
found that comments published in The Sunday Sun, critical of Parliament in re-
spect of allowances of Members, were mischievious and malicious and constituted
a grave and unscrupulous attack upon the honour of the Parliament and its
Members. The House declared that the printer and publishers were guilty of con-
tempt. On the following day the same printer and publishers were responsible for
an article in The Sun critical of the resolution of 26 October. The House, consider-
ing a motion that they be called to the Bar of the House, resolved to accept a with-
drawal made in a letter to the Prime Minister, and no further action was taken.

‘The Sun’ Case (1951)"%: On 13 November 1951, the House agreed with the
findings of the Committee of Privileges that a breach of privilege had been com-
mitted by the publication of an article in The Sun newspaper. The article, which
related to Members’ purchases in the parliamentary refreshment rooms, was, in
the view of the committee and confirmed by the House, not wholly untrue but con-
tained statements concerning the conduct of Members which were grossly exagger-
ated and erroneous in their implications.

Browne/Fitzpatrick Case (1955)'": The Hoyse agreed with the Commitiee of
Privileges in one of its findings in this case that some of the references to Parlia-
ment and the Committee of Privileges in articles published in the Banksrown

..

99 VP 1913/151-3; VP 1914-17/18]. 103 May, pp. 144.5.
100 NP30(138.12)173, VP 1912/91. 104 VP 1932-34/755,757,791-2.
01 VP 1945-46/63. 105 VP 1951-53/171; and see Appendix 32,

$02 See resolution of the House of Commons 1701, CJ 106 H of R 2(1954-55); VP 1954-55/267.
(1699-1702)767.
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Observer constituted contempt of the Parlament (see p. 656 for further details of
this case).

‘The Australian’ Case (1971)'": On 4 November 1971, the House agreed with the
Committee of Privileges that the publication of a letter accusing Members
(unnamed) of accepting bribes, in The Australian newspaper, constituted a con-
tempt of Parliament. The House agreed that the author of the letter (unknown}
and the editor were both guilty of a breach of privilege. Although it was published
without malice to the House or any Member, the allegations could not be
substantiated.

‘Daily Telegraph’ Case {1971)'%: An article published in the Daily Telegraph on
27 August 1971 concerning events connected with the “count out’ of the House the
previous day was found by the House, on recommendation of the Committee of
Privileges, to constitute a contempt of the House. The wriler of the article and the
editor-in-chief were adjudged guilty of contempt.

‘Sunday Observer’ Case (1978)': On 13 April 1978, the House agreed with the
Committee of Privileges in its finding that the publication of an editorial in the
Sunday Chserver constituted a contempt of the House and that the editor-in-chief
and the editor were both guilty of a contempt of the House. In the view of the com-
mittee the editorial which referred to events of the opening week of the 31st Parlia-
ment cast reflections on Members in such a way as to bring the House into con-
tempt and contained allegations which the commitiee found to be without
foundation.

In the ‘Daily Telegraph’ Case (1951) the Speaker drew attention to a statement in
the newspaper concerning an alleged criticism of a decision of the House Committee by
the Prime Minister af a party meeting. The Committee of Privileges reported to the
House that the publication did not contain any allegation or suggestion of dishonest or
improper conduct by the House Committee or its Members in the performance of their
parliamentary duties. The committee found the publication did not amount to a con-
tempt but felt compelled to express its disapproval i

Premature publication or disclosure of committee proceedings, evidence and
reportst!

Standing order 340 of the House of Representatives, which is derived from a
resolution of the House of Commons of 1837, provides that:

The evidence taken by any select committee of the House and documents presented to and
proceedings and reports of such committee, which have not been reported to the House,
shall not, unless authorised by the House, be disclosed or published by any Member of such
commitiee, or by any other persons.

Most evidence taken by parliamentary committees is taken in public and publi-
cation of the evidence is expressely authorised by the committee under the provisions of
sub-section 2 (2) of the Parliamentary Papers Act 1908, The provisions of the standing
orders {in respect of publication of committee proceedings) are not enforced when this
occurs, However, the publication or disclosure of evidence taken in camera, or the pub-
lication or disclosure of draft reports of a committee before their presentation to the
House, constitutes a breach of privilege or contempt.

107 PP I82(1971); VP 197D-72/818. 110 VP 1951-53/131,165; and see Appendix 32
108 PP 242¢1971); VP 1970-72/901-02. 111 See also Ch. on ‘Parliamentary committees™.
19¢ PP 120(1978); VP 1978-80/147-8.
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‘The Sun’ Case (1973Y"% The Sun newspaper having published matter relating to
the contents of a draft report of the Joint Committee on Prices on 18 September
1973, the House agreed with the Committee of Privileges finding that a breach of
privilege had occurred and that the editor and journalist were guilty of a contempt
of the House.

‘Daily Telegraph’ Case (1971)""* In this case the Committee of Privileges ex-
pressed concern at an apparent premature disclosure of part of its proceedings.
The committee found the action of the person or persons (unknown} to be a
breach of standing orders and a breach of a well established privilege in that pro-
ceedings of the committee were disclosed prior to the presentation of its report to
the House.

Other indignities offered 1o the House

Other acts besides words spoken or writings published reflecting upon either House or its
proceedings which, though they do not tend directly to obstruct or impede either House in
the performance of its functions, yet have a tendency to produce this result indirectly by
bringing such House into odium, contempt or ridicule or by lowering its authority may con-
stitute contempts.'™
An instance of this type of contempt is disorderly conduct within the precincts of either
House while such House is sitting or during committee proceedings.

Serving or executing civil or criminal process within the precincis of the House

It is a contempt or breach of privilege to serve, or attempt to serve, civil or criminal
process within the precincts of the House on a day on which the House or any com-
mittee thereof is to sit, is sitting or has sat, without having obtained the leave of the
House. The privilege is enjoyed by the House in its corporate capacity on the ground
that the service, or attempted service of the process of an inferior tribunal in the pres-
ence, actual or constructive, of the House, is clearly a violation of the dignity of the Par-
llament, repardless of whether the person served, or aitempted to be served, is a
Member or another person.

Blakeley Case {1922)''%: On 6 October 1922, 2 complaint was made to the House
of Representatives that a summons had been served upon a Member in the pre-
cincts of the House while the House was sitting. The Attorney-General undertook
to look into the matter. On 11 October 1922, he gave the opinion that it was not de-
sirable to proceed further in the case but that ‘those entrusted with the service of
process of the Court should take steps to have summenses served in the ordinary
way, as it IS not a desirable practice that service should, under any circumstances,
be made within the precincts of this House while the House is sitting”.

It has been held that a process should not be served within the precincts of Parkia-

ment House even when the House is not sitting without the consent of the Speaker or
the President.

Matters incidental to House’s consideration of privilege cases
On 20 December 1912, the House agreed, without debate, to the following motion,
moved pursuant io notice:

That, in the opinion of this House, immediate action should be taken to protect Members of
this Parliament from the aspersions and misrepreseniations of the newspaper press by mak-

12 PP2UT(1973); VP 1973-74/518. 115 VP 1922/190,201; H.R. Deb. {6.10.22)3337-8; H.R.
113 PP 242(1971). Deb, (11.10,22)3555.

114 May, p. 147,
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ing an order that, when any article or paragraph appears in a newspaper reflecting upon the
good conduct or integrity of a Member which, in the opinion of the said Member, is cal-
culated to prejudice him in the eyes of the community, and the Member affected, by per-
sonal explanation or otherwise, declares that the statements so made in regard to himself are
erroneous, misleading, and injurious, and the House, in good faith accepts such statement,
no representative or representatives of the newspaper implicated be aliowed within the pre-
cincts of Parliament House unless, or untii, the explanation or contradiction made by the ag-
grieved Member be given in the aforesaid newspaper prominence equal o that given to the
offending article or paragraph.'®

On 24 October 1919, the Speaker drew 1o the attention of the House a matter con-
cerning the Economies Royal Commission as it affected the privileges of Parliament.
The Royal Commission proposed to investigate expenditure in connection with parlia-
mentary services and the Speaker said that as it had no authority from the Parliament
Lo interfere in any way with the various services of Parliament, it was his duty to call
attention to the proposed serious encroachment on the rights and privileges of Parlia-
ment by a tribunal to inquire into matters over which the legislature had absolute and
sole control. The Government gave an assurance that no privileges of the Parliament
would be in any way infringed by the operation of the Royal Commission."”

In the Chairman of the Sydney Stock Exchange Case (1935) the House resolved
on .28 March 1933, that a letter written by the Chairman, allegedly making a threat and
reflecting on the motives and actions of a Member, did not amount to a breach of privi-
lege but was, in effect, an exercise of the right of an individual to defend himself. The
House considered, however, that the Chairman was in error in addressing a letter to the
Speaker instead of direct to the Member concerned. s

PENAL JURISDICTION OF THE HOUSE

Power and source

By section 49 of the Constitution the House of Representatives acquired the
powers, privileges and immunities of the House of Comimons as at 1 January 1901, until
the Parliament otherwise declares {see p. 645). In the absence of such a declaration of
those powers, privileges and immunities, they remain those of the House of Commons
as at-that date.

The High Court judgment in the case of Browne and Fitzpatrick (see p. 642) left no
doubt that the House of Representatives possessed all of the powers, privileges and
immunities of the Commons.

May states that:

Each of the two Houses of Parlizment has power to punish its Members for disorderly con-
duct and other contempts committed in the House while it is sitting, and one method of pun-
ishment is committal either to the custody of its own officers or to one of Her Majesly’s
prisons. The penal jurisdiction of the Houses is not confined to their own Members nor to
offences committed in their immediate presence, but extends to ail contempts of the Houses,
whether committed by Members or by persons who are not Members, irrespective of
whether the offence is committed within the House or beyond its walls.

it is necessary to emphasize the fact that the power possessed by each of the Houses is a gen-
eral power of commifting for contempt analogous to that possessed by the superior courts,

and i§ not restricted 1o cases in which the privileges enjoycd by the House, in is collecuvc ca-
pacity or by its Members as such, have been violated . . .

116 VP 1912/305. e © 118 VP 1934-37/149-50.

117 VP 1917-19/587,; see also Ch. on 'Parliament House 119 May,p. li6.
and the House of Representatives Chamber”.
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The principal means by which the Houses may enforce the observance of their
priviteges and immunities and may punish people found guilty of not doing so, are by
commitment to prison (see below) or by {public) reprimand or admonishment (see
p. 666). The power of the Houses to punish by means of imposing a fine on people
found guilty of a breach of privilege or of contempt is less certain (see p. 664). The
usual means by which the House will take action against offenders is the requirement
for an apology (publicly, if appropriate) or in the case of media representatives, their
exclusion from the precincts {see p. 667). '

I a case in which an offence may be adjudged a breach of privilege or a contempt
but also an offence at law, and one in which penalties available to the House are inad-
equate for the offence or for some other reason, the House may choose not to exercise
its power of punishment. Alternatively, it is a recognised right of the House, to direct
the Attorney-General to prosecute the offender. There is no case of the House so direct-
ing the Attorney-General to prosecute, per se.'?

In 1907, a committee of the House reported that signatures to a petition were found
to be forgeries and the House ‘requested’ the Crown law authorities to take action with

a view to criminal prosecution. The House was later advised, however, that prosecution

for forgery would be unsuccessful.’® In 1974, a letter published in a newspaper in the
name of a Member was found by the Committee of Privileges to be a forgery and there-

fore appeared to constitute a criminal offence. As the author of the letier was unknown -

no legal action could be taken.??

Although the House may consider that a breach of privilege or a contempt has been
cominitted it may take no further action’” or it may decide, having regard o the
circumstances of the case, to ‘consult its own dignity’ by taking no punitive action'®
(and see Browne/Fitzpatrick case, p. 656).

- The only other course of action adopted by the House of Representatives in respect
~ of enforcing its privileges has been by resofution requesting that remedial action be
taken by the Public Service Board to restore the career prospects of a public service wit-
ness who was found by the Comanittee of Privileges to have been disadvantiaged as a re-
sult of his involvement with a parliamentary sub-committee.?

Commitment

May describes the power of commitment as the ‘keystone of parliamentary privi-
Iege’”" and, in referring to its frequent exercise and undoubted zccogn;tlon over pre«
vious centuries, makes the following important comment:

In modern times the indispensibility of the power of commitment to any body responsmlc to

public opinion, whether its functions are legislative or judicial, has been amply demon-

strated by experience [reference made to House of Representatives case of Browne and

Fitzpatrick, 1955]. Being shared by the courts, it is not an exclusively parliamentary

privilege. :

120 It is of interest to note that in 1922 the Altorney- 124 Ser 'The Sun’ Case (1951), VP 1851-53/171; The

General, having promised to do so, examined and ‘Daily Telegraph’ Case (1971}, VP 1970-72/501-02.
advised the House concerning the service of a sum- For other examples see Uren Case {1971), PP
mons on a Member in the precincts of Parliament CAR{197Yy, VP 1970-72/667, ‘Sunday Observer' Case -
House, VP 1922/190,201, o {1978} "actjons of editor not worthy of occupying the

121 VP 1907-08/165,267, time of .the House’, PP 120(1978), VP

. \22 “The Sun News Pictorial’ Case (1973: PP 65(1974); - 1978:80/147:8.

VP 1974/98. 125 Berthelsen Case (1980}, PP]SS(lQEO) VP

123 South Australian Worker' Case (1931), VP 1978-80/1672-3.

1929-31 /61%; The Sunday Sur’ Case (1933), VP 136 May,p. H7.
1932-34/735, '
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“. . . Representative bodies must necessarily vindicate their authority by means of their
own, and those means lie in the process of commitial for contemipt. This applies not to the
Houses of Parliament only, but . . . as was observed in Burdett v. Abbort {14 East, 138)
to the couris of justice, which, as well as the Houses, must be fiable te continuzl obstruc-
tion and insult, if they were not entrusted with such powers” (Denman, C.J4., in cuse of
Sheriff of Middlesex, 38t. Tr. (n.s.), 1253317

Although the House of Commons “formerly imprisoned offenders for a certain time
they have abandoned the practice, and they are now considered as without power Lo im-
prison for a period beyond the session’.!'®

Persons committed by the Commons, if not sooner discharged by the House, are immedi-
ately released from their confinement on a prorogation, whether they have paid the fees or
not. If they were held longer in custody, they would be discharged by the courts upon a writ
of habeas corpus.

Where, however, the House considers that an offender who has thus regained his liberty has
not been sufficiently punished, he may be again commitied in the next session and detained
until the House is satisfied.'®

On the only occasion when the House of Representatives has exercised its power of
commitment {see p. 657), Messrs Browne and Fitzpatrick, in 1955, were committed for
3 months. No prorogation or dissolution of the Parliament intervened during the period
of their imprisonment and they served the full period of their commitment.

Form of warrant

In the House of Commons warrants for commitment issued by the Speaker on the
order of the House are sometimes expressed in general terms to the effect that the per-
son is committed for a *high contempt’ or a breach of privilege. On other occasions, par-
ticular facts constituting the contempt have been stated. If the form of the warrant is
general, it has been held that it is not competent for the courts to inquire further into
the matter. If the particuiar facts have been stated on the warrant, the courts have
taken divergent views as to their duty of inquiry.

In the Browne/Fitzpatrick case, the warrants issued by Speaker Cameron stated the
contempt in general terms, recited the resolution of the House to that effect and stated
the terms of committal (see p. 641).

Power to fine

The House of Commons has not imposed fings on people guilty of breach of privi-
lege or contempt since 1666. The House of Lords has claimed to be a court of record
and, as such, to have power to impose fines. May states:

Whether the House of Commons be, in law, a court of record, it would be difficult to deter-
mine, for this claim, once firmly maintained, has latterly been virtually abandoned, although
never distinctly renounced.!*

The House of Commons Select Committee on Parliamentary Privilege in iis report
of 1967 stated that they:

. consider that the penal jurisdiction of the House is unnecessarily handicapped by the
absence of any power to impose a fine. They take the view that the type of contempt Likely to
be committed in modern times can often best be dealt with by a fine and that the power to
impose a fine would resoive the dilemma which may on occasions face the House that a mere

127 May,p. 119, 129 May,pp. 128-9.
128 May,p. 127, 130 May,p. 117.
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rebuke appears to be inadequate penaliy whilst imprisonment would be unnecessarily harsh.
bt is moreover the only penalty which can be imposed upon a limited company or other cor-
porate body,'*

Speaking to his amendment to the motion of Prime Minister Menzies to commit
Browne and Fitzpatrick, Leader of the Oppesition Evatt said:

He [the Prime Minister] has said, without qualifichtion, that there is no power resident in
the House to impose a fine. In the House of Commons, the power of fining has certainly not
been exercised over a preat period of time. That, however, does not, in itself, prove that the
power does not exist. It has fallen, as lawyers would say, inio disuse or desuefude. But 1 do
not agree that it has necessarily gone, and I say that if the Parliament is of the opinion that it
is desirable, it could declare that there is power to inflict a fine.™”

In a press statement issued on 13 June 1953, the Prime Minister said:

I should add that the power of the House (¢ impose a fine is extremely doubtful, having been
denied by several leading constitutional authorities. As the Constitution points out the
powers are those of the House of Commons. The House of Commons has not imposed a fine
for breach of privilege since 1666, but has invariably proceeded, either by committal (o cus-
tody or by reprimand, in appropriate cases.

The Senate Committee of Privileges, in its first privilege report presented to the
Senate on 13 May 1971, stated:

That the Senate has the power, in the enforcement of its privileges, to commit to prison, to
fine, to reprimand or admonish, or otherwise to withdraw facilities held, by courtesy of the
Senate, in and around its precincts. !

However, the House of Representatives Committee of Privileges, in its report pre-
sented on 7 April 1978 relating to an editorial published in the Sunday Observer of 26
February 1978, had this to say:

The principal penalties which the House may impose upon a privilege offender would
appear to be:

{a} toreprimand

(b) in the case of an offence committed by a newspaper or other media organisation, to
exlude its representative(s) from the precincts of the House, and

{c) tosentence toaterm of imprisonment.

Administration of a reprimand can be entirely unsatisfaclory in certain instances. The
Committee believes that the penalty of imprisonment i inappropriate except in the case of
the most serious of privilege offences.

The power to fine was once exercised by the United Kingdom House of Commons but it
fell into disuse about 300 years ago. Possession by the Commoons of the power of imposing
fines was denied by Lord Mansfield in the case of R. v. Pif and R. v. Mead [(1762) 3 Burr,,
1335]. Consequently, the power of the House of Representatives to impose a fine must be
censidered extremely doubtful, It seems to your Committee that the imposition of fines
could be an optional penalty in many instances of privilege offences,'™

There would appear to be little, if any, doubt that without legistation the House of
Representatives does not possess the power te impose a fine in respect of the offences of
breach of privilege or contempt.

131 HC 34(1967-68)xlvii. Review of 2 May 197}, Report of Senate Commitiee
132 H.R. Deb. (10.6.55)1633. of Privileges, PP 163(1971).
133 *Articles in The Sunday Australian and The Sunday 134 PP126(1978)3-4.
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Reprimand or admonishment

Another acknowledged form of penalty available to the Houses for privilege
offences is that of public reprimand or admonishment at the Bar of the House by the
Speaker or President as the case may be. Any reprimand or admonishment is in the
name and authority of the House concerned. The House has not used the procedure of
réquiring the attendance of a privilege offender at the Bar of the House to receive a rep-
rimand by the Speaker,

In the BMC Case {1965) {also known as the case of “The Canberra Times® and
others), the Committee of Privileges found that an advertisement'® which appeared in
The Canberra Times and other newspapers on 18 August 1965, represented a breach of
privilege. The committee also found that the ultimate responsibility for publication of
the advertisement lay with 10 named individuals. The publication of the advertisement
was done without malice towards the House or any Member, or intent to libel any
Member and appeared through negligence and lack of appreciation of what was

mvolved 136
- The committee made no recommendation to the House as Lo what action it might

take in respect of the offenders. A number of apologies by those involved were received
01’ printed prior to the presentation of the committee’s report to the House.'”’

On 23 September 1965, on the motion of the Prime Minister, the House agreed that
the advertisement involved a breach of privilege, that it was defamatory of the Leader
of the Opposition and, while it accepted that it was published without malice and
apologies had been made, the House recorded its ‘censure of the advertisement and its
reprimand to those concerned in its publication’. The House further resolved that
‘those newspapers who published the advertisement should pubiish this resolution in
full’, which resolution was transmitted to the named offenders.'®

in 1971, 2 people found guilty of a breach of privilege were called to the Bar of the
Senate and were reprimanded by the Deputy President. The background to this case
was that on 4 May 1971, articles published in The Sunday Australian and The Sunday
Review newspapers and allegedly containing certain findings and recommendations of a
Senate select committee which had not been reported to the Senate, were referred to
- the Senate Committee of Privileges.'”

The committee reported to the Senate that the publication constituted a breach of
the privileges of the Senate and that the editor and publisher of each of the newspapers
were the people responsible and culpable in the breach of privilege. The committee
recommended:

That, having regard to the nature of the breaches of privilege in this case, and the circum-
stances in which they occurred, Mr J.R. Waish and Mr H.B. Rothwel] be required to attend
before the Senate, on their own behalf and on behalf of their publishers, to be reprimanded
by the Presiding Officer.”®. -

On 13 May, thé Senate adop{ed 1he comniittes’s report and resolved that the 2 edi-
tors attend the Senate at 2,15 p:m, the next day.'" They duly attended and the Deputy
President administered the reprimand in the following terms:

Mr Walsh and Mr Rothwell, the decision of the Senate is that you, on your own behalf and
on behalf of your publishers, be severely reprimanded for the publication of contents of a

135 The advertisement contained & reproduction of a {37 PP 210(1964-66)18-16.
photograph of the Leader of the Opposition address- 13y vp 1964-66,/386.
ing the House and was used for the purpose of adver-
tising products of the British Motor Corporation 139 J1570-72/353.
{Aust) Pty Ltd. . 140 PP IS3(1971)1.

136 PP 210{1964-66)7, 141 J'1970-72/606.
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draft report of the Senate Select Committee on Drug Trafficking and Drug Abuse in
Australia, prior to its presentation to the Senate. I therefore, on behalf of the Senate,
severely reprimand you as guilty of a breach of privilege.'

_Mr Walsh and Mr Rothwell then withdrew.

Exclusion of media representatives from precincts

In respect of offences committed by journalists of the parliamentary press gallery a
further means of punishment is the withdrawal of the journalist’s press gallery pass,
thereby depriving the journalist or the journalist’s organisation access to the Parliament
building.

In 1912, a notice of motion proposing the exclusion of representatives of the Age
newspaper from the press gallery for statements concerning a Member was withdrawn
following an apology.’ In June 1942, the President as ‘custodian of the rights and privi-
leges of the Senate’ demanded an apology from certain newspaper representatives for
the publication of an article reflecting on the Senate. When no apology was forthcom-
ing, action was taken to exclude the persons from the precincts of the Senate after
which similar action was taken by the Speaker in respect of the precincts of the
House.™*

Apology

The House of Representatives has occasionally adopted the practice of requiring a
suitable apology from offenders in a class of cases involving reflections-on the House or
its Members by speech, action or writing, While not inflicting punishmeat, in its strict
sense, the House may consider this course sufficient vindication of its authority. Any
disregard of; or non compliance with, a resolution or order of the House of this kind
could, of itself, be regarded as a contempt'® and attract alternative means of
punishment. '

On a number of occasions comments published in newspapers, or other publi-
cations, have been regarded by the House as reflections on itself and its Members and
those responsible have been adjudged guilty of contempt. The House may order the
offenders to publish an apology for their actions and, if the order is complied with, the
House may choose not to impose further penaliies.'*

In ‘The Sun’ Case (1933) an apology, in the form of a withdrawal made in a letter
to the Prime Minister, was received and accepted by the House before it had decided on
what action it would take against the offenders.'” Similarly, in the Sunday Observer’
Case (1978) the editor-in-chief and the editor were found guilty of contempt by the
Committee of Privileges. In view of the publication by the editor-in-chief of an apology,
the House agreed with the recommendations of the committee that no further action be
taken, !4

142 31970-72/812. (Curtin case). The Member having apologised, the
143 VP 19] 2/91. House resoived 1o accept the apology and ne further

1448, Deb, (2.6.4251806,1818-19; 5. Deb, (3.6,42)1897; action was taken, VP 1851-33/611,609.
H.R. Deb. (3-4.6.42)2187. Press passes may be with- 146 ‘The Adustralian’ Case (1971); PP 182(1971); VP

drawn for other reasons see Ch. on “Parliament 1970-72/818. : )

House and the House of Representatives Chamber’. 147 VP 1932-34/791.2. For further comment see Frank
143 May, p. 138. On 17 March 1953 the House resolved C. Green, Servant of the House, Heinemann, Mel-

‘that contempt of its ruling and authority' had taken bourne, 1969, pp. 152-3. .

place by a Member who remained in the precincts: 148 PR 120(1978)3; VP 1978-80/147-8.
when he had earlier been excluded from the building
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In ‘The Sun’ Case (1973) the Committee of Privileges, having found the editor and
journalist guilty of contempt, recommended the publication of an apology. This
proposed action was not undertaken by the House in view of the editor’s death .

A Member has apologised for remarks made by him reflecting on the Chairman of
Committees and which were published in a newspaper, in view of which & motion that
he be suspended from the service of the House was withdrawn.'®

PUNISHMENT OF MEMBERS

In respect of Members who have committed contempts, the House’s power to pun-
ish includes commitment or reprimand but has 2 further dimensions, namely, suspen-
sion for a period from the service of the House or expulsion from membership of the
House.

Action taken by the House to discipline its Members for offensive actions or words
in the House'™ is based on the privilege concept, but the offences are dealt with as mat-
ters of order (offences and penalties under the standing orders) rather than as matters
of privilege.'*

Suspension

In the McGrath Case (1913} a Member was suspended from the service of the
House for a statement made cutside the House which reflected on the Speaker. The
Member was suspended for the remainder of the session but in the next Parliament the

House resolved to expunge the resolution of suspension from the ‘journals of the
House’.!3

Expuision

The only occasion the House has exercised its power of expulsion was in the AMahon
Case {1920) when a Member was expelied for ‘seditious and disloyal utterances’ made
outside the House making him, in the judgment of the House, unfit to remain as a
Member.'*

MANKNER OF DEALING WITH PRIVILEGE MATTERS

Raising of matter and determination of prima facie case
Any Member may rise in the House at any time to speak upon a matter of privilege
suddenly arising.'* A matter at anytime arising suspends the consideration and decision

149 PP2i7(1973)5 VP 1973.74 /518, mittee stated that all words in the House are privi-
150 VP 1945-46/63; see also HLR. Deb. (9.3.29)836-65 leged, but the House is able o place restraint on con-

': o . ! V duct of Members including their offensive
=l ?[9;;9-!391}/34/335;]\;3!; 1;/424416%%.”/“”' see o VP accusations against other Members, ‘drgus’ Case

(1955} (report not printed).
152 Notwithstanding [he right of ML‘.mbcrs ko ﬁrc_cdom of 1593 See Ch. oo "Control and conduct of debate™; see also
speech the report of the Committee ol Privileges re- VP 1914-17/567
lating to remarks made in the House (H.R. Deb. '
(24.5.55)1000) by a Member (together with other 154 VP 1920-2 /423, 425, 431-3; and see Ch. on
matters} found that the remarks of the Member were ‘Members',
not a malter of privilege but one of order. The com- 155 §.0.55.
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of every other question until disposed of, unless the debate on any motion moved in re-
lation to the matter raised is adjourned.”™ This precedence to privilege motions (that is,
debate on a motion) over other business is dependent on 2 important conditions:

» that the Speaker is of the opinion that a prima facie case of breach of privilege has
been made out'’, and

@ that the matter has been raised at the earliest opportunity,'®®

A Member in raising and stating the matter of privilege may speak on the question
of privilege involved to the extent he considers necessary unless the Speaker intervenes.
But if the matter is to be debated, the Member must be prepared to move a motion
{without notice) either:

e declaring that a contempt or breach of privilege has been committed, or
s referring the matter to the Comimnittee of Privileges.'

It is the practice of the House that, for the purposes of moving either of these motions,
noseconder is required.

When a matter is raised by a Member, the Speaker may give his opinion immedi-
ately as to whether a prima facie case of bicach of privilege exists'® or state that he will
consider the matter and give his opinion later. This may be later in the same sitting'™ or
at g subsequent sitting.? Fstablishing a prima facie case is, in a technical sense, only for
the purpose of giving precedence to a motion in relation to the matter, but the practice
usually provides the House with some guidance as to the nature and acceptability of the
complaint. Although the Speaker may be of the opinion that a prima facie case has not
been made out, this does not prevent 2 Member from lodging a notice of motion in re-
lation o the matter, but such a motion would not be entitied to any precedence.

Although it is irregular for debate to ensue on the matter raised until a motion has
been moved'®, for the purposes of clarification Members have been allowed to speak by
leave or indulgence to a matter raised, before the Speaker gave his opinion and without
a motion having been moved.' In determining that a prima facie case exists, the
Speaker does not give reasons as it is for the House to decide, in practice after examin-
ation by the Committee of Privileges, whether a contempt or breach of privilege has
been committed. Responsibility for privilege questions has been expressed by the Clerk
of the House of Commons in the following succinct statement:

Although any Member may complain of breach of privilege, the issue cannot be decided
either by the Speaker or by the Commitiee of Privileges. The House alone is competent to
pronounce on the matter; and the House has to decide, by resolution, that a breach of privi-
lege has been committed. The Committee of Privileges can express a view, but the House
does not always accept the advice of the Committee and indeed has occasionally come to a
decision without referring the issue to its Committes. '

The Speaker may give reasons or make comments if, in his opinion, a prima facie
case does not exist.'™ In respect of a matter raised on [9 March 1969 the Speaker would
not accept a motion as a prima facie case had not been made out.

156 S.0.96. 163 See 5.0.5 95 and 96, As difficulties had arisen in the
157 S.0. 96. past (H.R. Deb, (11.11.13)2987, 3993} the require-

i ment for a motion was adopted in the 1950 standing
158 8.0, 96 VP 1978-80/1168. orders and clarified in the 1963 amendments, H of R

159 5.0,95. 1(1962-63)25.

160 VP 1678.80/1035. 164 VP 1980-81/26. Members have also spoken after the
161 VP 1978.80/1372, 1375, Chair’s opinion has been given, VP 1978-80/950.

162 VP 1976-77/123,129. 165 HC 34{1967-68)4.

166 VP 1976-77/129, VP 1978-80/76,471.
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Two separate matters have been raised by a Member at the same time' but a
Member may not raise a matter on behalf of another Member.!® In the past the
Speaker, normally by way of a statement, has raised matters coming within his knowl-
edge for the consideration and action of the House as it deems necessary.'® A maltier
should not be raised by way of a question to the Chair.'™ A personal explanation cannot
be made under the guise of a matter of privilege and conversely a matter should not be
raised as one of privilege if it could be corrected by a personal explanation.'’ A matter
of order or a matter coming within the standing orders or practice shouid not be raised
as a matter of privilege.)” Likewise, if a question of privilege is raised, it must be in
connection with something affscting the House or its Members in their capacity as
such !

A matter may be raised at any time. [t is common for matters to be raised immedi-
ately after Prayers as this is often the earliest available opportunity.'™ Business before
the House has been interrupted to raise matters.!” An exception to this rule is that a
matter of privilege cannot be raised during the course of a division.'”

If a Member complains to the House of a statement in a newspaper, book or other
publication as a breach of privilege, the Member is required to produce a copy of the
publication in question and be prepared to give, if required by the House, the name of
the printer or publisher.i”

Matter arising in committee proceedings'™

A question of privilege arising during proceedings of the commiitee of the whole
cannot be dealt with by the committee. The proceedings are interrupied and, on a
motion being agreed to to report progress (moved usually by the Member raising the
matter}, the Chairman leaves the Chair.!” The matter is thereupon dealt with by the
House. This procedure, although previously applied in practice'®, was adopted by the
House on 1 May 1963 following the general review of the standing orders in 1962.1%!

if a question of priviiege arises in connection with proceedings of a select or stand-
ing committee the committee reports the matter to the House, by special report if
NECeSSary.

Action by the House

The Standing Committee of Privileges was first established, by standing order, on 7
March 1944 and is re-appointed at the commencement of each Parliament'® (see
p. 671). The provision in standing order 96 for the Speaker’s opinion as to whether a
prima facie case has been made out in order to justify precedence over other business
was incorporated into the procedure of the House when the standing orders were
adopted on 21 March 1950.%

167 VP 1976-77/123. . © solved by the House, H.R. Deb. {8.6.78)3245-6.

168 H.R. Peb. (25.5.55)1060, 177 8.0.97, VP 1978-80/27.
169 VP 1917-19/177-8, 587, VP 1951-53/131,60%. 178 For the application of privilege in relation to select
170 H.R. Deb. (22.10.48)2039, and standing committees see also Ch. on ‘Pariiamen-

tary commrittees’,

179 8.0. 95, VP 1974-75/148-9, 150 {moticn to report
progress negatived; matler again raised later in the

171 See H.R. Deb. (2?.9.94)49]6~]7.
172 H.R, Deb. {20.5.14}1131.

173 HR. Deb. (16.3.17)11 699, ' House),
174 VP 1978.80/468, 529, 180 VP 1948-49 /425,
175 VP 1978-80/714, 1100. 181 HofR 1{1962-63)25.

176 May, p. 346. The Chair has refused to proceed witha {82 $.0.26; VP 1943_44/3'0_
matter of privilege raised between the moving of the ;29 yp 1950.5] /36,
closure motion and the putting of the question untif
after this question and the further question were re-
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In 1979, the Standing Orders Committee examined the question of raising and deal-
ing with matters of privilege which had been a cause of increasing concern because of
the frequency with which some Members had obtained precedence over other business
under the guise of raising a matter of privilege.”™ The Speaker, in giving his decision on
a matter claimed to be a breach of privilege on 8 November 1979, suggested that the
House might wish to consider the method by which complaints of breach of privilege
were raised in the House of Representatives (under standing orders 95, 96 and 97}, and
indicated that the new procedures adepted by the House of Commeons might be con-
sidered by the Standing Orders Committee.'® On 6 February 1978, the House of Com-
maons had passed a resolution approving new procedures on the recommendation of the
Committee of Privileges which reviewed the report of the 1967 Select Commitiee on
Parliamentary Privilege.'%

The Standing Orders Commitiee considered the new House of Commons privilege
procedure'® and recommended that standing orders 95, 96 and 97 be omitted and the
foliowing standing order along the lines of the Commons procedure be substituted:

85, Upon a matter of privilege arising:

{a) a Member shall give written notice of the alleged breach of privilege or
contempt to the Speaker as soon as reasonably practicable after the mat-
ter has come to his attention,;

(b} if the matter arises from a statgment published in a newspaper, book or
other publication, the Member shall provide the Speaker with a copy of
the newspaper, book or publication;

{c}y the Speaker thereupon will determine as soon as practicable whether or
not the matter merits precedence over other business;

(d) if, in the opinion of the Speaker, the matter does not merit precedence, he
will inform the Member, in writing, accordingly and may also inform the
House of his decision, and

(e) if, in the opinion of the Speaker, the matter merits precedence, he will in-
form the House of his decision, and the Member who raised the matter
may move a motion without notice forthwith to refer the matfer to the
Commuttee of Privileges, '

The House has not as yet considered the committee’s recommended changes {0 the
standing orders.

Committee of Privileges
In order to assist the House in its examination of issues of privilege the House
appoints at the commencement of each Parliament a Committee of Privileges consist-
ing of 9 Members.'® .
On 4 Pecember 1980, the House agreed to a sessional order to increase the member-
ship of the committes to 11 adding the Leader of the House {or his nominee) and the
Deputy Leader of the Opposition (or his nominee) as ex officio members.*

184 Standing Oriders Committee Report, PP 345(1979). Thomas, ‘Parliamentary privilege at Wcssminstcr\
183 H.R. Deb, (8.11.79)2819-20. . The Parliameniarian LX1, 4, Octobér 1980, pp.
186 House of Commons Commitice of Privileges, 3rd 212-14for a review of the revised procedure.
Report, HC 417(1976-77);, H.C. Deb. 54(6.2.78) 188 Sranding Orders Committee Report, PP 345(1979).
1198, 189 8.0, 26. .
187 A more detailed account of the revised House of 190 VP 1980.81/64; and see Supplement to Standing
Commons procedure in respect of raising matters of Orders. .

privilege is at §. 5 of the report; and ree George
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The committee’s purpose 8 to inquire into and report on complaints of alleged
breaches of privilege or contempt, or occasionally, on other matters referred to it by the
House."” On the basis that privilege questions are a matter for each House alone, the
commitiee has no power to confer with the Senate Committee of Privileges. The 2
Houses, however, could authorise their committees to do so or could appoint a joint
commitiee to inguire into a general question of privilege affecting the Parliament
should they deem it necessary. This action was suggested following a recommendation
by the House of Representatives Commiites of Privileges in 1978 that “the whole ques-
tion of parliamentary privilege’ be referred to it for examination'® (see p. 676).

The House of Representatives Committee of Privileges has, on 2 cocasions, inquired
into coraplaints of breach of privilege arising from inquiries conducted by joint com-
mitiees of the Parliament. In 1973, it inquired into the unauthorised publication of the
contents of a draft report of the Joint Committee on Prices™ and, in 1980, the com-
mittee gave careful consideration to the question of its jurisdiction before determining
that it had the power (o inguire into matters arising from an inguiry conducted by a sub-
committee of the Joint Committee on Foreign Affairs and Defence.t™

The chairman of the commitiee is normally a backbench Member of considerable
parliamentary experience. During the 28th Parliament (1973-1974) the chairman was
also a Minister (Mr Enderby) and the Prime Minister (Mr Whitlam, QC) was a
member of the committee, The committee usually has a number of lawyers among its
members, A Member may be discharged from the committee and another appoinied in
his place for the consideration of particular inquiries.” This may ocour if a member of
the commitiee raised the matter in the House'™, or if a member is absent or will be
absent for a significant part of the inquiry or for some other reason. A Member on being
clected Speaker {for example, Speaker MclLeay) withdraws from the commitiee and a
Member is appointed to fill the vacancy.' In respect of certain inquiries the committee
has resotved that any statements to the press were {0 be made by the chairman after
being authorised by the committee. '™

The commitiee does not have the power, as of right, to call for persons, papers and
records, but it is normaliy granted this power by the House in respect of sach inquiry it
undertakes.'” The committee may not only investigate the specific matter referred but
also the facts relevant to it.” [n the Browne/Fitzpatrick Case {1953), the committee,
in a special report to the House, sought and received authority to investigate articles in
editions of the Bankstown Observer in addition to the edition referred {o it for investi-
gation and report.®™

in the Censorship of Members’ Correspondence Case (1944}, the commitiee
regarded itself as having no jurisdiction or authority fo report on a number of matters
raised during the course of the inquiry.® The committee inquiring into the ‘Century’
Case (1954}, acting in accordance with the practice of the House of Commons of in-
quiring into facis surrounding and reasonably connected with the matter of the particu-
lar complaint, commented on aspects of the production of Hansard existing at the

191 The only reference given to the committee of a gen- 194 Berthelsen Case, PP 158(1980)3.
eral nature, that is, not arising directly frem a com- 195 VP 1973-74/432.
plaint, has been the inguiry into the use of House 196 VP 1975-80,35.

documents in the courts, VP [978-80/975. An earlier

reference to the committee reiating to a petition seek- 197 VP 1956-57/341, 377

ing leave to use House documents in 4 court case was 198 See 'Daily Telegraph' Case (1971}, PP 242(197138.

rescinded following advice that the case had been 199 VP 1978-80/51.

settled, VP 1978-80/972, 875, For discussion of the

committee’s findings see p. 649 and Ch. on ‘Papers 200 May, p. 675,

and documents'. 201 VP 1954-55/225,239,
192 SeeS. Deb. (26.2.80)284. 202 Hof R 1(1943-44)3,

193 “The Sun’ Case (1913}, PP 217(1973).

-
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time.®* In 1935, 7 separate but related matters referred by the House were considered
together by the comumittee and one report made. ™

The committee may receive written submissions and it is usual for the Clerk of the
House o be asked to prepare a submission for the assistance of the committee. The
Clerk fs acknowledged as the commitiee’s principal adviser on the principles and law of
parliamentary privilege and has regularly given evidence to, or conferred informally
with, the commitice at its request in respect of ils inquiries, The Clerk on other
occasions has been permitted to atiend meetings as an observer. In respect of certain in-
quiries the Speaker and law officers of the Crown have given evidence to, or conferred
informally with, the committee. In respect of its inquiry into the use of House docu-
ments in the courts in 1980, a leading Queen’s Counsel was appointed as a specialist
adviser o the committee.

It is the established practice that both deliberative meetings and hearings are held in
camera. There is no procedural reason why hearings may not be held in public and the
question is one for the judgment of the commitiee. On occasions members of the com-
mittee have raised the question of admitting the public to hearings but the committee
has not acceded to these requests. The committee’s evidence is not usually published. In
only one case has the full text of evidence been published by the commitiee.™ In the
Browne /Fiizpatrick case the committee published extracts of the evidence in its report.
The minutes of proceedings of the committee are always tabled with its report.

Witnesses may be examined on oath, if necessary, and are not usualty permitted to
be represented by counsel. In respect of the House of Commons, Aay states that:

in a few cases incriminated persons have been allowed to be heard by counsel, the
hearing being sometimes limited to "such points as do not controvert the privileges of the
Houseg™,

Where defence by counsel has been allowed in the House of Commons, counse! has at
times been heard in support of the charge. Where a complaint has been referred to the
Committee of Privileges ‘counsel {has been] allowed, by leave of the House, to examine
witnesses before the committee on behalf of both the Member who had made the com-
plaint and the parties named therein”?”

There has been no instance of defence by counsel in respect of the House of Rep-
resentatives Committee of Privileges.™ In the Browne/Fitzpatrick case counsel was
heard on his right to appear for a witness and on the committee’s authorify to adminis-
ter an oath.*” Counsel’s arguments were considered by the committee but it did not
agree to the application to appear,®°

In 1959 and again in 1965, during committee deliberations on matters referred for
report, a member of the committee sought to change the practice in relation to the hear-
ing of counsel. In the first instance a motion sought a resolution that any accused person
be given an opportunity to be legally represented. The motion was deferred and never
voted upon.”* In 1965, a number of motions were unsuccessfully moved seeking a resol-
ution of the comimittee concerning rights of witnesses to be legally represented.??

203 VP 1954-55/81, 94 (report not printed). 208 For the role of counsel in relation 1o committees gen-

204 “Argus’ Case (1955), VP 1954-55/245 (reporl not erally see Ch. on ‘Parliamentary commitiees™
printed). 209 Que witness initially refused 10 be sworn-in,

205 ‘Daily Telegraph’ Case {19713, PP 2420197839, 39, 210 Hol R 2{1954.55)9.:0.

306 May,p. 167. 211 Somerviile Smith Case {1959) (report and minutes

of proceedings not printed).

07 May, p. 168,
207 May.p 212 BMC Case (1965}, PP 210{1964-6619, 10, 1 1.
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The Senate Commitiee of Privileges passed the following resolution on 6 May 1971;

{1) That witnesses may be accompanied by their solicitor or counsel and may, with leave,
seek advice from their solicitor or counsel during the answering of questions put by
the Committee.

{ii) That any submissions or representations made by wiinesses be heard by the
Committee.

(i) That the right of the solicitor or counsel to make any submissions be considered by
the Commitiee when application therefor be made 2"

The commitiee subsequently permitied a legal adviser to accompany a witness and o
address the committee.

A witness accused of breach of privilege or contempt is not permitted to be present
when other witnesses are giving evidence and has no right to cross-examine witnesses.
In the "Daily Telegraph’ Case (1971}, an ‘accused’ witness was expressly refused per-
mission to be present when other witnesses were giving evidence.?

it is traditionally observed that, in the consideration and determination of privitege
matters, members of the committee do not act along party lines. In reaching a decision
as to whether a breach of privilege or contempt had been commitied in the ‘Daily Tele-
graph’ case, 2 earlier decisions of the committee were recommitted due to the votes
being taken when certain members of the committee were zbsent 2!

A report of the committee usually makes a finding as to whether or not a breach of
privilege or a contempt of the House has been commitied and usually recommends to
the House what action, if any, should be taken in each case. However, the final decision
lies with the House.

Proceedings following report

On presentation of the committee’s report to the House by the chairman, it is now
the regular practice that the report be ordered to be printed.?’® The House may then
order that it be taken into consideration at the next sitting”” or on a specified day.?"* In
order that Members may consider the report and the questions of privilege involved,
the practice of the House has been to consider the report at a future time®?, but because
of the importance of the House reaching decisions, particularly in respect of persons
found by the committee to be guiity of committing a breach of privilege or contempt,
early consideration is given by the House.?

If consideration is made an order of the day for a future day, the order of the day
takes precedence over other notices and orders of the day. ! A rotion, or motions, may
be moved declaratory of the House’s view on the committee’s report and rec-
ommendations and in respect of the House’s proposed action, which motion is debated
and decided at that time.*” If the committee finds that no breach of privilege or con-
tempt has been committed, the House may take no action in respect of the report after
it has been tabled.?

213 See Report of Senare Committee of Privileges, 219 For comment on this general view with respect to

Minutes of Proceedings, PP 163{1971)8-5. privilege questions see H.R. Deb. (29.5.08)
214 PP 242(1971)9. 11 701-02; H.R. Deb. (27.3,35)326.
215 PP242(1971313-14, 19220, 220 See H.R. Deb. {11.9.80)11758-84, )
216 VP 1978-80/1613. The report cannol be debated on 220 NP ASG{17.9. 8011 681, VP 1978-80/1672-3; unless
this motion, the order of ihe day is postponed, VP 1964-66 /377,
217 VP 1974/84. : _ 222 VP 1978-80/147-8. .
I18 VP 1978-80/1613, . : 223 VP 1973-74/562; Secretary of the Department of

Aboriginal Affairs Case (1973), PP 236{1973)4.
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The House does not necessarily follow the committee’s findings and recommen-
dations in declaring itseif iny relation to the matter or any penalty that may be decided.”

In respect of the reports on 2 inquiries conducted by the Committee of Privileges in
1980 (the use of House records and the Bertheisen cases), which were tabled towards
the end of the 31st Parliament, the House resolved, at its second last sitting, that it was
of the opinion that the reports should be considered early in the next Parliament.

CODIFICATION OF PRIVILEGE

The question of codifying the law of privilege, both in limited areas and in an all em-
bracing form, has been raised from time to time:

e A Parliamentary Evidence Bill was introduced in the Senate in 1904 to enable an
oath or affirmation to be administered to witnesses, The bill was referred to the
Standing Orders Committee after the second reading. The committee recom-
mended that additional clauses be inserted in the bill for the punishment of wit-
nesses who do not attend when summoned, who refuse to be sworn and who
refuse to answer questions. The bill lapsed at prorogation.?

s Consideration of the above bill was resumed in the 1905 Session at the stage it had
reached when interrupted by prorogation. The changes recommended by the
Standing Orders Committee were made and the bill subsequently passed the
Senate as the Parliamentary Witnesses Bill 1905.%" The bill was introduced into
the House and was read a first time, but lapsed at prorogation.* Further unsuc-
cessful attempts were made in 1907 and 1908 to secure the passage of the bill
through the House.

s In 1908, a joint select committee was appointed *. . . to inquire and report as to
the best procedure for the trial and punishment of persons charged with the inter-
ference with or breach of the powers, privileges, or immunities of either House of
the Parliament or of the Members or Committees of each House™*® The progréss
reports of the commitiece were adopted by the House?™ but the recommendations
were not proceeded with.

e In 1934, the Standing Orders Committee requested the Crown law authorities to
prepare a draft bill embodying the recommendations contained in the 1908 re-
ports. The draft bill was duly prepared but never introduced.

On 13 June 1955, following the great amount of publicity and heated argument
which developed in the press and elsewhere in respect of the Browne/Fitzpatrick case,
Prime Minister Menzies, in a press statement, promised a review of privilege in the
Commonwealth Parliament. In posing the question, ‘Having regard to the great public
interest in this matter, should Parliament address itself to a review of the machinery for
declaring and enforcing its privileges’, the Prime Minister suggested that, ‘There could
be no possible objection to this course. Indeed, I would welcome it, and will promote, in
co-operation with the Opposition, the fullest consideration of it during the next sittings.
But it should be understood that no future law ought to be made to operate
retrospectively’. _

The guestion of declaring the Parliament’s privileges continued to be raised from
time to time during the years that followed, but it was not until 1971 that a further posi-
tive statement was made. Following Senate action taken against 2 journalists in May

224 VP 1970-72/901-02, : 229 VP 1907087299, - :
225 VP 1978-80/1672:3. 230 ‘Procedure in cases of privilege', Progress reports of
226 11904/63,115,148. 5 6(1904}5, Joint Select Committee, H of R 4 & 5(1%07-08); VP
227 §1905/4,111. - 1907-08/516. :

128 VP 1905/118, xlv,
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1971, Prime Minister McMahon was asked at a press conference whether he was pre-
pared to revive the 1955 Menzies promise. He replied that he had asked the Attorney-
General to prepare a Cabinet submission and to co-operate with others of his colleagues

so that it could be taken to Cabinet. ) o
Despite this statement, and others made subsequently by Prime Minister McMahon

and others, no definitive action has been taken by the Parliament. The most recent oc-
casion when the House of Representatives debated the matter was on 13 April 1978
when it considered the report of the Committee of Privileges relating to an editorial
published in the Sunday Observer of 26 February 1978, As part of its report {o the
House the committee strongly recommended:

. . that the whole question of parfiamentary privilege should be referred to it for inves-
tigation and report to the House, Such reference should be couched in the broadest possible
terms covering such matters as the means by which complaints of breach of privilege are re-
ferred to the Committee, the method of investigation of the complaint by the Committee,
and the penalties which should be available to the House in respect of privilege offenders.®

The House agreed:

. in principle with the Committee’s recommendation in relation to privilege in general,
but is of the opinion that the investigation proposed should be undertaken by a Joint Select
Committee, the resolution of appointment of which shouid be submitted to the House at the
earliest opportunity.®?

Draft terms of reference for the proposed joint select committee inquiry were con-
sidered and approved by the Committee of Privileges but no official response to the pro-
posal was received from the Senate. The proposed inquiry has not eventuated.

The most persistent call made, especially from the media, is for the Parliament to
‘codify its privileges™. It has been consistently claimed that the chief complaint against
the present position is its uncertainty, that there is an arbitrariness in the judgments of
the Commitiee of Privileges, that journalists work in a situation where they cannot pre-
dict the consequences of their actions, and that they are often inhibited in their inquiries
and their comments as a consequence.

There is some justification for these complaints. Whilst the privileges, or more cor-
rectly the rights and immunities, of the House and its Members are limited and gener-
ally understood, it is in the area of contempt that difficulties can be experienced. As pre-
viously stated (see p. 644):

. any act or omission which obstructs or impedes either House of Parliament in the per-
formance of its functions, or which obstructs or impedes any Member or officer of such
House in the discharge of his duty, or which has a tendency, directly or indirectly, to produce
such results may be treated as a contempt even though there is no precedent of the offence.

It would be impossible to define every act or omission which may constitute a con-
tempt. With the changing role of Parliament and its Members, a degree of flexibility
must exist for the House to deal with new circumstances that will arise. New forms of
obstruction, new functions and new duties may all contribute to new forms of con-
tempt. To set down now by definition those acts, or ormissions, which may constitute
contempt would be to encourage the carrying out of new acts or omissions, clearly con-
temptuous of the Parliament but which would not fall within the definitions. Just as the
courts have not defined actions which they may regard as constituting contempt of
court, and there has been no call for them to do 30, so too must the Parliament retain
the degree of flexibility necessary to deal with actions which obstruct or impede it, or its
Members and officers, in fulfilling Parliament’s role.

231 H.R. Deb. (13.4.78)1520-3, 233 VP 1978-80/147-8,
232 PP 120(1978)4: :
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LIMITATIONS AND SAFEGUARDS IN THE USE OF PRIVILEGE

An important duty rests on each Member and the House as a whole to refrain ‘from
any course of action prejudicial to the privilege of freedom of speech or prejudicial to
continued respect for its other rights and immunities.

This duty is expressed in the following ways:

o Firstly, in the need for a Member to avoid contractual arrangements of any kind
prejudicial to limiting his independence as a Member. This duty is expressed in the
resolution of the House of Commons on 15 July 1947 that:

. itisinconsistent with the dignity of the House, with the duty of a Member to his con-
stituents, and with the maintenance of the privilege of freedom of speech, for any Member
of this House to enter into any contractual agreement with an outside body, controlling or
limiting the Member's complete independence and freedom of action in Parliament or
stipulating that he shall act in any way as the representative of such outside body in regard
to any matters to be transacted in Parliament; the duty of a Member being to his constitu-
ents and to the country as a whole, rather than to any particular section thereof

# Secondly, the existence of Members’ privileges imposes a responsibility on
Members not to abuse them, for example by raising trivial matters. Speaker Sned-
den stated in 1979:

The privileges of the House are precious rights which must be preserved. The collateral
obligation to this privilege of freedom of speech in the Parliament and the essential comp-
lementary privileges of the House will be challenged unless all members exercise the most
stringent responsibility in relation to them. [ reiterate what I said this morning, that when
matters of privilege are raised 1 will consider them but if T come to the conclusion that
there is clearly no basis whatever for the claim of privilege then T will have to report to the
House that I believe that the member has misused its forms.?*

e Thirdly, and analogous to the previous point, is the obligation on Members not to
use the privilege of freedom of speech to be unfairly critical of the character or
conduct of individuals in debate.?* This view however requires some qualification
in the added perspective given by Speaker Snedden in the following statement:

In regard to freedom of speech, I think it is important for us to understand that there are
occasions on which a Member in this House, exercising the freedom of absolute privilege
of what he says in this House, can and does attack persons who apparently are defen-
celess. This privilege in the past has been used outrageously by individual Members. But
the point made by Speaker Thomas I think is true; that is, there is a fundamental sense of
justice in a House and if a Member is acting badly the House wiil recognise it and treat
him accordingly. The public will also recognise it and rob him of his credibility. So I feel
that we do not need to invent any rules whereby a Speaker or anybody else should make
the judgment as to whether a Member should be allowed to proceed with his privileged
attack on an individual. It would not be within the capacity of a Speaker to make the right
judgment because he would not have the facts. He would not know. Therefore the person
raising the matter must bear the consequences himself. But 1 would not like to see that
privilege Hmited or diminished in any way. All of us can think of not one, but many
examples where, if it had not been for the freedom of speech and the attack on an individ-
ual in Parliament crime would have pone undetected and unpunished. Some people who
were being seriously disadvantaged by rapacious people would not have been protected

234 Map, p. 77. This resolution arose out of W. J. 235 H.R, Deb, (8.11.79)2819-20.

Brown’s case in which the subject of the complaint 234 See Chs on ‘Motions' and “Control and conduct of
was afleged improper pressure on a Member by 2 debate’ for rules imposed by the House irt the control
trade union, HC 118{1946-47); and see Marshall, in of speech in the House.

Walkiand, The House of Commons in the Twentieth

Century, pp. 2233 for comment.
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had it not been for the freedom and absolute privilege that this Chamber has {o raise mat-
ters and to ventilate them so that inquisitorial efforts could be taken by other people and
so that the matter could be circulated with the qualified privilege of the media.®¥

e Fourthly, the House should exercise or invoke its privileges sparingly.”® The 1967
House of Commons Select Committee on Privilege proposed the following rules
to guide the House in dealing with complaints of contemptuous conduct:

(i}

(i)

(i}

{iv)

(v)

The House should exercise its penal jurisdiction (a) in any event as sparingly as poss-
ible, and (¥) only when it is satisfied that to do so is essential in order to provide
reasonable protection for the House, its Members or its Officers from such improper
obstruction or attempt at or threat of obstruction as is causing, or is likely to cause,
substantial interference with the performance of their respective functions.

It follows from sub-paragraph (i) of this paragraph that the penal jurisdiction should
never be exercised in respect of complaints which appear to be of a trivial character
or unworthy of the attention of the House; such complaints should be summarily
dismissed without the benefit of investigation by the House or its Committee.

In general, the power to commit for contempt should not be used as a deterrent
against a person exercising a legal right, whether weil-founded or not, to bring legal
proceedings against a Member or an Officer.

In general, where a Member’s complaint is of such a nature that if justified it could
give rise to an action in the courts, whether or not the defendant would be able to
rely on any defence available in the courts, it ought not to be the subject of a request
to the House to invoke its penal powers. In particular, those powers should not, in
general, be invoked in respect of statements alleged to be defamatory, whether or not
a defence of justification, fair comment, etc., would lie.

The general rules stated in subsections (iii} and (iv) of this paragraph should remain
subject to the ultimate right of the House to exercise its penal powers where it is
essential for the reasonable protection of Parliament as set out in subsection (i) of
this paragraph. Accordingly, those powers could properly be exercised where rem-
edies by way of action or defence at law are shown to be inadequate 1o give such
reasonable protection, e.g. against improper obstruction or threat of improper ob-
struction of a Member in the performance of his Parliamentary functions. ™

s Fifthly, the House ensures that in exercising its power to punish for contempt its
punitive action is appropriate to the offence committed (see comment on pre-
vious point).

237 Repori of 5th Conference of Commonwealth
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any significant punitive measure; namely, in one case

Speakers and Presiding Officers, Govt Pr., Can-
berra, 1978, pp. 70-1; for Speaker Thomas' comment
seep, 62,

Since the establishment of the Commitiee of Privi-
icges in 1944, 2G malters have been referred to the
commitiee; of these matters & were found to contain
some kind of breach of privilege or contempt; and of
these in only 5 cases did the House impose or insist on
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imprisonment, in arother case a form of reprimand
znd in the other 3 the demand of a suitable apology:
and see Appendix 32.

HC 34(1967-68)xvi-xvil, Paragraph (i) was adopted
by the House of Commons on 6 February 1978, H.C.
Db, 54¢6,2.78}1198; see also Thomas, The Parlia-
menrarian LX1, p. 212,






