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SENATE STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL AFFAIRS 
ATTORNEY-GENERAL’S PORTFOLIO 

Program: 1.4 Justice Services 

Question No. SBE16/046 

Senator Waters asked the following question at the hearing on 18 October 2016: 
 
Ms Harvey: You are asking about cross-examination?  
 Senator WATERS: Yes, the government's response to the Productivity Commission's access to 
justice report. They responded in particular to the recommendation about not directly cross-
examining alleged victims by the alleged perpetrators. Can you refresh my memory on what the 
government's response was and could you advise whether there is an intention to implement that 
PC recommendation?  
 Ms Harvey: The government's response acknowledged that cross-examination of victims of 
family violence in family law courts by the alleged perpetrators of violence can be traumatic. It 
was also noted that the department convened a round-table discussion which was held earlier this 
year to bring together a range of different stakeholders to talk about that topic. That was held in 
March. That brought together a range of people in the family law system to talk through the 
different issues.  
 It is an issue that is complex because of the different nature of family law as a civil proceeding 
as opposed to state laws around criminal proceedings, where there is different involvement of the 
victim. For example, in a criminal trial, they would be a witness; in a family law matter, they 
would be a party to the proceeding and there for the entirety. So some of the issues that were 
considered were around legislative change, for example, and that of course would then require 
additional legal assistance to fund the parties who would be appearing in the matters.  
 There are other things that are perhaps useful in this regard. You might be aware of the Family 
Violence Bench Book that was commissioned. Part 1 of that was released earlier this year. There 
is a part in there around court room proceedings and fair hearings and safety; to bring those 
matters to the attention of judicial officers so that they can use the provisions that are available—
for example, in the Family Law Act or other pieces of legislation.  
Senator WATERS: Is it your view that there would need to be an amendment to the Family 
Court rules or, indeed, to the Family Law Act in order to preclude direct cross-examination of 
victims by alleged perpetrators? 
Ms Harvey: I would have to consider whether it could be done simply by rules alone. I do not 
know; I would have to take on notice whether it would be a rule change or a more legislative 
change. It is a fairly significant change to the way that trials would run in the Family Court. 

The answer to the honourable senator’s question is as follows: 
 
The Family Law Act 1975 (Cth), the Family Law Rules 2004, the Federal Circuit Court Act 
1999 (Cth), and the Federal Circuit Court Rules 2001 do not prohibit nor mandate the 
cross-examination of victims of family violence by their alleged perpetrators in family law 
proceedings.  

The Family Court of Australia and the Federal Circuit Court of Australia each has the ability to 
manage their own proceedings, including the ability to give directions or make orders limiting, 
or not allowing, cross-examination of a particular witness in a particular case. The courts also 
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have the ability to make rules relating to the practice and procedure of the courts. The rules must 
be consistent with the principal legislation, and can only support existing legislation. 

Both courts are bound by section 101 of the Family Law Act, which deals with the protection of 
witnesses. Section 101 requires: 

(1)  The court shall forbid the asking of, or excuse a witness from answering, a question 
that it regards as offensive, scandalous, insulting, abusive or humiliating, unless the court 
is satisfied that it is essential in the interests of justice that the question be answered. 

(2)  The court must forbid an examination of a witness that it regards as oppressive, 
repetitive or hectoring, or excuse a witness from answering questions asked during such 
an examination, unless the court is satisfied that it is essential in the interests of justice 
for the examination to continue or for the questions to be answered. 

Acknowledging that victims of family violence can be traumatised and be vulnerable witnesses, 
the Family Court and the Federal Circuit Court have amended the Family Violence Best Practice 
Principles to highlight these powers and encourage their use in appropriate cases. The Best 
Practice Principles serve as a reminder to ensure parties are afforded fair and equal access to 
justice and those at risk of harm are not re-traumatised by the court process and that judicial 
officers and practitioners utilise the courts powers to achieve a fair hearing.  

The Best Practice Principles remind judges that there are a number of ways in which judges can 
minimise the impact of being cross-examined and that may include directing a person to give 
testimony and/or appear by video or audio link, forbid the asking of offensive, abusive and 
hectoring questions and the judge may disallow questions asked that are in a manner or tone that 
is inappropriate or based on stereotype. 
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