APPENDIX

EXTRACT FROM CABINET HANDBQOK, JUNE 1991

Caretaker Conventicns

2.19

2.20

2,22

Successive governments have accepted that special
arrangements apply in the period immediately before an
election for the House of Representatives, in recognition of
the considerations that:

(a) with the dissolution of the House, there is no popular
Chamber to which the executive government can be

responsible: and

(b) every general electicn brings with it the possibility of
a change of government.

Over recent years, practices have developed to remingd
Ministers and departments of the need to observe the
conventions. As soon as a general election has been
announced, and sometimes shortly before, a meeting of the
Ministry notes a summary of the conventions which will apply
from the dissolution of the House of Representatives. Where
this has not occurred, the Prime Minister has written to
Ministers concerning the conventions.

The formal period for which the caretaker conventions operate
dates from the dissolution of the House of Representatives
until the election result is clear or, in the event of a
change of government, until the new government is appointed.
However, it is alsc accepted that some care should be
exercised in the period between the announcement of the
election and the dissolution. There is no caretaker pericd
for separate half Senate elections.

By convention, the Government ensures that decisions are not
taken in this period which would bind an incoming government
and limit its freedom of action. The basic caretaker
conventions require a government to avoid implementing major
policy initiatives, making appointments of significance or
entering major contracts or undertakings during the caretaker
period and to avoid involving departmental officers in
election activities.

In relation to appointments, only those which it is essential
to £11ll are proceeded with, and preferably on an acting or
short-term basis unless a minimum or fixed term is

prescribed. There is often consultation with the relevant
Opposition Spokesperson, particularly where longer term
appolntments are necessary.

The basic conventions are directed to the taking of
decisions, and not to their announcement. Accordingly, the
conventions are not infringed where decisions taken before
the caretaker periced are announced during the caretaker
period. However, 1t is desirable, if the decisions concern
significant initiatives, that they be announced in advance of
the caretaker period in order to avoid controversy. The
caretaker conventions do not apply to new policy promises
which a government may announce as part of its election

campaign.

Ministry, Cabinet or Cabinet committees may meet in the
caretaker period if this is necessary for the continuance of
the normal business of government, but the range of matters
which may be considered is constrained by the conventions.
Normally efforts are made to clear necessary business prior
to the caretaker period, thus avoiding the necessity for such

meetings during the caretaker period.
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2.26

2.27

2.28

There are other established practices, usually regarded as
being part of the caretaker conventions, which govern
activities in the election period. These are mainly directed
at ensuring that departments avoid any partisanship in the
special circumstances of an election campaign and that
government resources are not directed to supporting a
particular political party. They address matters such as the
nature of requests that Ministers may make of their
departments, procedures for consultation by the Opposition
with departmental officers, travel by Ministers and their
Opposition counterparts and the continuation of government

advertising campaigns.

Adherence to the conventions and practices (which of course
have no legal standing) is ultimately the responsibility of
the Prime Minister. Where Ministers are in doubt about a
particular matter, they raise it with the Prime Minister.

A summary of the caretaker conventions and the guidelines for
pre-election consultation by the COpposition were incorporated
in the Senate Hansard of § June 1987. An article providing
more detail on the conventions and their background may be
found in the Annual Report of the Department of the Prime
Minister and Cabinet, 1986-87.
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HANDLING OF GOVERNMENT BUSINESS DURING THE ELECTION
PERIGD

In a general sense, the business of government continues
during the election period, and this applies to ordinary
matters of administration.

The following is a summary of the caretaker conventions
which apply:

(a) following the dissclution the Government assumes a
'caretaker' role and by convention avocids

(i) taking major policy decisions likely to commit
an incoming Government;

(ii)} making appointments of significance;

{iii)entering major undertakings or contracts.

(b) 4in the case of appointments of significance due to
take effect after the date of dissolution,
Ministers should:

(i) defer appointment; or

(ii) if an appointment needs to be made for
continuity purposes, appoint for a short term
only to carry through until after the election
period; or,

(iii)if a short term appecintment is not
practicable, appoint for the full term
following consultaticon with the relevant
Opposition spokesperson.

(¢) in the period between the election announcement and
the dissolution there may be some major initiatives
or appcintments of significance which Ministers
judge should not proceed.

(d) some Government advertising campaigns may need to
be suspended or curtailed depending on the nature

of the campaign.

(e) consultation by the Opposition parties with
departmental officers should be consistent with the
attached guidelines which are substantially the
same as those tabled in the House on 9 December

1976.

(£f) particular cases where Ministers may be in doubt on
the application of the caretaker conventions would
be raised with the Prime Minister.



ATTACHMENT

Guidelines for Pre-election Consultation with Officials
by the Opposition

(i) The pre-election period is to date from three
months prior to the expiry of the House of
Representatives or the date of announcement of the House
of Representatives election, whichever date comes first.
It does not apply in respect of Senate elections only.

(ii) Under the special arrangement, shadow Ministers may
be given approval tc have discussions with appropriate
officials of Government Departments. Party Leaders may
have other Members of Parliament or their staff members
present. A Departmental Secretary mayv have other
officials present.

(iii)The procedure will be initiated by the relevant
Opposition spokesperson making a request of the Minister
concerned who is to notify the Prime Minister of the
request and whether it has been agreed.

(iv) The discussions will be at the initiative of the
non-Government parties, not officials. Officials will
inform their Ministers when the discussions are taking
Place.

(v) Officials will not be authorised to discuss
Government policies or to give opinions on matters of a
party political nature. The subject matter of the
discussions would relate to the machinery of government
and administration. The discussions may include the
administrative and technical practicalities and
procedures involved in implementation of policies
proposed by the non-Government parties. If the
Opposition representatives raised matters which, in the
judgement of the officials, sought information on
Government policies or sought expressions of opinion on
alternative policies, the ocfficials would suggest that
the matter be raised with the Minister.

{vi) The detailed substance of the discussions will be
confidential but Ministers will be entitled to seek from
officials general information on whether the discussions

kept within the agreed purposes.
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AUSTRALIAN SENATE
CANBERRA, AC.T

SELECT COMMITTEE ON MATTERS ARISING
FROM PAY TELEVISION TENDERING PROCESSES

PARLIAMENT HOUSE
CANBERRA, AC T 2600
TEL: {06) 277 3570

ISSUES FOR CONSIDERATION: FAX:(06) 277 3899

SATELLITE AND MDS TENDERING PROCESSES

o Satelli nd

1. Why did the Determination (BSST 1/93 dated 19 January 1993 as set in
Appendix 2 of Pearce Report 1} not contain a requirement for an up-front non-
refundable deposit?

2. Why were sufficient steps not taken to ensure the ultimate tender process was
in accordance with the relevant Cabinet decision, which sought a threshold
requirement for a financial and business plan as part of the price-based plan?

B. The MDS Tender

3. What were the inputs into the paper which the Minister took to Cabinet in
relation to the capacity of MDS, which was subsequently described by the

Prime Minister as "notoriously misleading"?
4. Why did the Minister abort the licence tender process and was he justified?

S. At what stage and in what circumstances did the Minister become aware of
afleged technical deficiencies in the MDS tender process? (Caretaker
convention aspects included).



AEPENDIX 3p

CABINET-IN-CONFIDENCE ransport
ot
Minute —é-—,.'tfmumﬂ.

Central Office -

Ous retererce
March 1992

MINISTER FOR TRANSPORT ANKD COMMUNICATIONS

PAY TV 1 SELECTION PROCESS

BACKGROUND

Cabinet decided last year that the Pay TV licence would be
sold by a price-based competitive tender process

- the intention was to stipulate the regulatory
requirements as conditions, prior to calling of

tenders.

During our overseas visit, you expressed concern that a
purely price-based process may not deliver the best outcome
for Australia and that a degree of qualitative assessment

nay be necessary.

COMMENT

You sav overseas the difficulties presented to regulators
by the conduct of & comparative merit selection process.
The trend around the world is to move away from these by
stipulating what the regulator expects from the service

N provider, providing the penalties for nen-compliance and
then allocating licences on the basis of price.

In Australia, there iz a range of vested interests that
would seek to delay the commencement of Pay services and
others who may wish to contest any decisions made. If the
comparative merit process is undertaken, there is also a
capacity for accusations of favouritisa or unfair
processes. Nonetheless, we would not like to see an
outcome whereby the highest price won the licence but the
wvinner was unable to deliver the licence conditions.

In other industries, it is not unusual for tenders to be
called for a project and a "due diligence® examination of
the tenderers' capacity to deliver on the contract being
undertaken before awarding of the contract on price. This
is, in fact, common practice in the Australian Public
Service and is used often by State Road Authorities when
letting major construction contracts.

We therefore propose a similar process for the sale of the
satellite right vherein:

aaasmaundre Il AALIFIRCELIAP;



- you will pre-determine the Government's .
requirementa for Australian content; cross-media
and foreign cwnership; industry development; period
of exclusivity; conditions of related services atc

- tenders will be called when the legislation is
passed through both Houses of Parliament

: 4f it is delayed beyond the current sitting,
you may choose to go out to a qualified
tender pending passage of the legislation

tenderars will be on notice that they will ba
subject to & pre-qualification process wherein we
will examine their proposals and seek "specialist*
merchant bank, etc, advice on their capacity to
deliver, and

- for those that pass the pre-qualification
screening, decisions will then be taken on price,

RECOMMENDATION
That you agree to the selection process outlined above.

CHRISTINE GOODE
Deputy Secretary
{Broadcasting)

CABINET-IN-COKFIDENCE



FAY TV LICENCE REQUIREMENTS ArFENDLX SE
Caucus asked for further work on the issue of Australian
content and a description of how the proposed selection
process would work. The following are prequalifications
for bidders for the Pay TV licence. When the sales team is

satisfied the criteria has been met, money bids would be
considered and the licence awarded to the winner.

Prics~Based Pay TV Bealsction Frocess

The Request for Tender (RFT) will have to set out clearly
the conditions which the Government has decided on for Pay
T in Australia, and the regqulatory framework within which
it will operate. This framework is to be given effect in
the new Broadcasting Services Act, where the gectlons
dealing with subscription television services, both
satellite and non-satellite, are likely %o be of particular

interest to bidders.

The RFT pust 2lsc set out the information which bidders are
expected to provide, and how the selection process will be
conducted, ie, what are the significant hurdles/criteria.
The likelihood of legal challenge on the Government's final
decision can be minimised if there are some oblective tests
to be passed, and a clear basis on which the final decision
will be made. The more subjective are the judgements
involved, the more likely the process is to be challenged.

Submission of Proposals

Bidders will be asked to provide submissions covering:

(a) details of participants in their consortium/
company:

(b) details of equity structure in relation to foreign
equity, Australian commercial TV licensee equity,
national broadcaster eguity, telecommunications
carrier equity and large newspaper eguity;

(¢) arrangements proposed for manufacture of satellite
reception equipment (dishes, low noise converters,
receiver/decoders;

(d) details of the services to be provided and how much
may be Australian; and

(e} business plan (including strategy for attracting
subscribers and financial plan).

Shortlisting: Assessment Againgt Hurdles

This phase of the selection is where bidders are assessed
against hurdles or key requirements. It can be described
as the pre-gqualification stage, before those assessed to
have satisfied the hurdles go on to bid on price.

The hurdles are:

(a) Qwnership: Does the bidder's equity structure meet all
Cadipet-in-Confidence



the limits which the Government has set?

(b) : 1s the bidder's business plan and
financial plan sound?

Do the bidder's program proposals

{(c) :
demonstrate that the Australian content requirement
would be met?

(8) Industry Development (see draft criteria at ATTACHMENT
B)

(1) Does the bidder propose manufacture in
Australia of reception equipment or to make it
available for manufacture under licence?

(ii) Will the transmission and encrypticn system
proposed allow other subscription service
providers access to the same equipment?

(111) Has the bidder proposed commercial
relationships for the domestic manufacture of

reception dishes?

(e) Understanding of Other Conditlons: 1Is it clear that
the bidder understands the anti~siphoning rules, the
ban on advertising as a source of revenue and any other
conditions?

The Government will not be deciding vhat programs the Fay
TV licensee must offer, nor what specific delivery strategy
the licensee must use for attracting subscribers. It is
critical to the commercial success cof the venture that the
licensee be able to exercise commercial judgement on these

issues.

Thus the selection process should check that hurdles will
be met, but not go further than that into second-guessing
commercial decisions. One might thus see several consortia
satisfying the hurdles, but having different program mixes,
different business strategies and different manufacturing
and other industry development arrangements. The several
vho do satisfy the hurdles would move into the final

selection phase .

Einal Selection

The final selection would be on the basis of the price
which is bid. -

Cross media limits

A commercial TV broadcasting licensee must not own more
than 20% of a satellite subscription TV licence.

A national broadcaster (ABC or SBS) must not own more than
20% of a satellite subscription TV licence.
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Commercial TV broadcasting licensese and national
broadcasters pust not own in aggregate more than 35% of a
satellite subscription TV licencs.

An owner of a nevspaper with a dally circulation exceeding
100,000 must not own more than 20t of a satellite

subscription TV licence.

All newspaper owners with a dally ¢irculation exceeding
100,000 must not own in aggregate more than 35% of a
satellite subscription TV licence.

vertical integration

A general telecomrunications carrier or a public mobile
licence holder must not own more than 20% of a satellite

subscription TV licence.

All telecommunications carriers and public mobile licence
holders must hot own in aggregate more than 35% of a
satellite subscription TV licence.

Foreign Ownership

A foreign person must not own more than 20% of a satellite
subscription TV licence.

All foreign persons must not own in aggregate mcre than 3sy
of a satellite subscription TV licences.

Australian Program Content

The four transponder licence helder be required to spend at
least 10% of the annual programming expenditure incurred in
providing all predominantly drama channels on new
Australian drama programs and that this minimum required
level of expenditure be reviewed by the proposed Australian
Broadcasting Authority in 1997 in conjunction with a wider
review of commercial television. Further background on
this approach, including a definition of 'Australian drama

program', is at ATTACHMENT A.
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APPENDIX 3F

Our Reference:
Your Reference:

Contact:

The Secretary

Attorney General's Department
Robert Garran Offices
National Circuit

BARTON ACT 2600

Attention: Mr Robert Orr
Deputy General Counsel
Office of General Counsel

PRICE-BASED ALLOCATION SYSTEM FOR ALLOCATING SUBSCRIPTION
BROADCASTING TELEVISION LICENCES

The Broadcasting Services {(Subscription Televigion
Broadcasting) BAmendment Bill 19582, which is currently
before the Senate, contains amendments to the Broadcasting
Services Act 1992 (the BSA) to insert a new Part 7 which
provides for subscription television broadcasting services.

2. Proposed subsection 93(1) of the BSA will require the
Minister to determine a price-based allocation system for
allocating 2 licences, each for the provision of up to 4
satellite subscription television broadcasting services.

a. At Attachment A is & proposal for a price-based
selection process which has previously been brought to the
attention of the Government. Paragraphs 4 to 7 of
Attachment A provide that as part of the selection process,
there would be 5 hurdles which applicants would need to
satisfy before moving into the final selection phase where
selection would be o:uthe basis of the price which is bid.
15w [ X
4. A query hag’been raised as to whether an applicant who
was removed om the selection process because the
¥ applicant gs to comply with ope of the hurdles
listed in paragraph 5 of Attachment A could take legal
action to invalidate the process on the basisg that it is
not a ‘price-based allocation system' within the meaning of
that term as used in nmew subsection 93(1). Your advice is

sought on the following questions:

(1) Weuld a selection proceés based on the proposal in
Attachment A be a price-based allocation system within

the meaning of new subsection 93(1}?

GPO Box 594 Canberra ACT 2601 Telephone: (06) 2747111 Telex: 62018 Facsimile: 2572505



{2} If the selection process is a price-based allocation
system, is there sufficient doubt on the matter to mean
that there is a significant risk that the allocation
process could be delayed by an applicant taking legal
action upen being excluded from consideration for a

non-price reason?

{3) If the selectiocn process is not a price-based
allocation system, is there a way of building the
hurdles into the selection process in such a way that
the gystem remains 'price-based'?

5. In relation to the last question, note that proposed
subsection 98(1) of the BSA provides that a company is a
suitable applicant for a subscription television
broadcasting licence if the ABA has not decided that
proposed subgsection 98(2) applies to the person.
Subsection 98{2) enables the ABA to decide that the
subsection applies to a person if it is satisfied that
allocating a subscription television broadcasting licence
to a particular company would lead to a significant risk of
an offence against the Act or the regulations being
committed or a breach of the licence conditions occurring.

6. Proposed subsection 93(6) of the BSA requires the ABA,
subject to proposed section 88, to allocate a licence to a
person that the Minister directs where the Minister has
decided to allocate the licence to the person in accordance
with the price-based allocation system. Proposed
subsection 95(1) prevents a subscription television
broadecasting licence being allocated te an applicant if the
applicant is not an Australian company or the ABA decides
that new subsection 98(2) applies to the applicant.

7. Elements of a possible alternative price-based
allocation gystem are set ocut in Attachment B to thisg
memorandum. However, we have several questions in relation

to the alternmative proposal.

(4) Should the setting of non-price hurdles in the
allocation system result in that system not being
‘price-based', could the request for tenders still
require applications from bidders to give details of
the ownership and control structure of the applicant
company and the applicant's proposed industry plan?

8. In relation to this guestion, it is envisaged that
applicants' tenders will be examined by the Selection Team.
Where there are potential problems with a proposal because
it may not comply with requirements of the ownership and
control ryles in Division 3 of Part 7, the applicant will
be informed of the prcblems and asked to address those
isgues. Applicants will have been carefully notified in
the request for tender of the need to comply with the
special condition relating to Australian content in new
section 102, the condition about industry development to be
imposed in accordance with a direction under subsection



100(4), anti-siphoning rules in clause 10(1) (e} of Schedule
2 and the special condition about advertising in new
section 101). The allocation decision will be based on
price alone. However, where the Minister is concerned
about the suitability of the highest bidder (including
compliance with the ownership and control limits), the
Minister could direct the ABA to allocate the licence to
the person, but at the same time draw the concerns to the
attention of the ABA for the purpose of section 98.

9. One possibility under consideration is for the
applicant who is eventually chosen for a licence, to have
the industyy plan put forward in the application imposed as
a licence condition under subsection 100(2) in accordance
with a direction under subsection 100{(4). An implication
of this approach, however, is that different applicants, in
calculating the amount of their bids, will do so on the
bagis of their own industry plan, which may be more or leas
onercus than the proposed plan of another applicamt. It is
intended that applicants will discuss their proposed
industry plans with DITAC and the Selection Team before

they put forward their bids.

(5) Would the price-baged allocation system be able to
permit different industry plans for different
applicants without leaving a serious opening for legal
challenge?

10. Your advice is sought on the above questions as a
matter of urgency. The Broadcasting Services (Subscription
Television Broadcasting) Amendment Bill 1992 is currently
due to be debated in the Semate on 24 November and a Caucus
Committee meeting which is expected to canvass some of
these issues may be held on the evening of Monday, 23
November. It will be necessary to brief the Minister on
these matters before that meeting is held.

11. The contact officers in relation to this matter are
myself, on tel. 274 8178 and Graeme King on tel. 2746641.

o bl

Rohan Buettel

Director

Communications Legal Group
Legal and Geperal Branch

10 November 1992



ATTALHMRENY KA

PRICE-BASED PAY TV SELECTION PROCESS

1. The Request for Tender (RFT) will have to set out clearly
the conditions which the Government has decided on for Pay TV
in Australia, and the regulatory framework within which it will
operate. This framework is to be given effect in the new
Broadcasting Services Act, where the sectlions dealing with
subscription television services, both satellite and non-
satellite, are likely to be of particular interest to bidders.
2. The RPFT must also set out the information which bidders are
expected to provide; and how the selection process will be
conducted, ie, wvhat are the significant hurdles/criteria. The
likelihood of legal challenge on the Government's fina)
decision can be minimised if there are some objective tests to
be passed, and & clear basis on vhich the final decision will
be pade. The more subjective are the judgements involved, the

more likely the procesa is to be challenged.

Submission of Proposals

3. Bidders will be asked to provide submissions covering:
(a) details of participants in their consortium/company;
(b) details of equity structure in relation to foreign

equity, Australian commercial TV licensee equity,
national broadcaster equity, telecommunications carrier
equity and large nevspaper equity;

(c) arrangements proposed for manufacture of satellite
reception equipment (dishes, low noise convarters,
receiver/decoders;

{d) details of the programs to be provided; and

(e) business plan (including strategy for attracting
subscribers and financial plan).

Shortlisting: Asgessment Againet Hurdles

4. This phase of the selection is where bidders are assessed
against hurdles or key requirements. It can be described as
the pre-qualification stage, befors those assessed to have
satisfied the hurdles go on to bid on price.

5. The hurdles are:
(a) Ownership: Does the bidder's equity structurs meet all the

limits which the Government has set?
67



(b) Capabilitys 1Is the bidder's business plan and financiai
plan sound?

(¢} Australian Content: Do the bidder‘'s program proposals

demonstrate that the Australian content requirement would
be met?

(d) Industry Development (see draft criteria at ATTACHMENT I)
(1) Dces the bidder propose manufacture in Australia of

reception equipment or to make it available for
manufacture under licence?

(44)will the transmiession and encryption system propoeed
allow other subscription service providers access to
the same equipment?

(iii)Has the bidder proposed commercial relationships for
the domestic manufacture of reception dishes?

(e) Understanding of Other Conditiongs 1s it clear that the
bidder understands the anti-siphoning rules and the ban on
advertising as a source of revenue?

6. The Government will not be deciding what programs the Pay

TV licensee must offer, nor what specific delivery strategy the

licensee must use for attracting subscribers. It is eritical

to the commercial success of the venture that the licensee be
able to exercisa commercial judgement on these issces.

7. Thus the selection process should check that hurdles will

be met, but not go further than that inte sacond~guessing

commercial decisions. One might thus ses several consortia
satisfying the hurdles, but having different program mixes,
different business strategies and different manufacturing and
other industry development arrangements. The several who do
satisfy the hurdles would move into the final selection phase

Iinal Selection
8. The final selection would be on the basis of the price

which is bid.
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ATTACHMENT B

Elements of an Alternmatlve Price-Based Allocation System

the recquest for tender clearly sets out the
requirements of the Act and the conditions imposed on
the licence by the Act (eg. foreign ownership and
cross-media ownership rules), including the proposed
use of a direction under proposed subsection 100(4);

the request for tender will require submissions from
bidders to give details of the ownership and control

structure of the applicant company and the applicant's
proposed industry plan;

the Applicants' submissions will be examined by the
Selection Team;

where there are potential prcblems with a proposal
because it may not comply with the requirements of the
ownership and control rules in Division 3 of Part 7,
the applicant will be informed of the problems, asked
to address those issues and advised that if not
addressed, they will be brought to the attention of the
ABA if the applicant puts in the highest bid;

the allocation decision will be based on price alone;

where the Minister is concernmed about the suitability
of the highest bidder, the Minister will direct the ABA
to allocate the licence to the person, but will draw
the concerns to the attention of the ABA for the

purpose of section 58;

the licence must be allocated by the ABA within 1 month
of being directed by the Minister, unless the ABA is
considering whether subsection 98(2) applies to tke
applicant, in which case the licence must be allocated
to the person within one month of the ABA decidipg that
subsection 98 (2) does not apply to the person;

the price is payable in full before the allocation of
the licence;

where:

- the ABA considers that subsSection 98(2) applies to
the applicant; or

- the applicant does not pay the price on or before
the due date;

the ARA mpust ipform the Minister and the Minigter must
direct the ABA to grant the licence to the applicant
who bid the next highesat price;



the preceding 4 dot points apply to any further
direction to an applicant because of the operation of
the immediately preceding dot point.
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Office of General Counsel

CGCo2460730
23 November 1992

Mr Rohan Buetis]

Communicstions Legal Groop
and Genera) Branch

w: of Transport and Coramupeications
Box 554

CANBERRA ACT 260!
Dear Mr Boottel

BROADCASTING SERYICES ACT 1992 (‘THE ACT'); BROADCASTING SERVICES
(SUBSCRIPTION TELEVISION BROADCASTING) AMENDMENT BILL 1992 ('THE
BILL") - PRICE-BASED ALLOCATION SYSTEM FOR SUBSCRIPTION
BROADCASTING TELEVISION LICENCES

Irefer 1o your memorandum of 20 November 1992 1nd my telaphonae conversations with
you on that day. You p&ﬁﬁmmmmammmmamnfg
to

ﬁmdmm%mmmmlmmm.s

by 5.3 of the Bill. Yoo say that Ul ks to be debated in the o
uchmhnIMandwinpro;xl;bemﬂdmdauCamemmmumﬁumh -
evening of Monday, 23 November 1992,

Legislation

& mBﬂl%'Emcﬂsxw'hn7‘;ggbmipﬁmchv&onﬂm i Sc;'\n%a
to <t. jod pectivns w are pdncipally relsvant are 8.93(1), (5), (6),
95C1) and 981> wEieE st ot below

*93. (1) The Minister is to dotcrmins in writng a ased allocgtion system for
allocating 2 licences ("Hoence A” and “licence B’ ucto{whjchanomtg:

of up 1o 4 subscription telcvision brosdeasting services with the vse of 4 subscripdon
levision salellite.

(5) Tha price-based allocation system provide that the ABA i to allocare the
ﬁeenm.lndmmquhtml.ppncsﬁ::?’u.

(6) if the Ministar dacides, in sccordance with the prise-based allocation system, that
a lkcence referred to In subsection (1) is to be allocated 10 a particular person, the

Rubort Qarven OMus | Cweui, Birwn ACT J08 ¢ (dlepnosd N 250 #6660 o Fax (DS $10 913
OFFCES N mmh"ﬁ'ﬁﬁm MELBOURNE, BRISRANE, PERTH, ADELAIDE, HOSAAT, DARWIN, TOWNSVILLE



" Misister nuay dlroct the ABA to allocaic that licence to that persoa and, subject to
mﬂm%.t‘eﬂi\nmtaﬂmm&mﬂcﬂmmﬂm Pt

95. (1) A subscription television broadcasting licence is not to be aliocated to an

applicant Ift .

(1) the applicant is ot a company that is formed in Auatralis oc in an extarnal
T and Bas 3 share ot

(b) the ARA decides that sebsection 98(2) applics (o the applicant

-

98.{1) For tbe of (hls Part, o company Is 8 suitable on telavigion
broadcasting Hcmeepu?m.e:n suitable applicant for g mbmpuon‘wmgm
broadcasting licence If the ABA has 10t decidied that subsection (2) appliss to the

penion.
The Proposals
3 A, which s the prefarred option, provides that as part of the salection
process would be five ‘hurdles’ which ants would need io satisly before
moving into the final saloction phase where se would be on the basie of the price

which Is bid. That part of the selection $1 described a3 ‘the pre-qualification \
before those assagsed to have satisfied the hurdles go on to bk an price®, e

4. The five burdles are:

(a) Ownership: Docs the bidder's equltymnmm.lu the limits which the
Government has set?

() Capabiiisy: 1s the bdder's business plan and financial plan sound?

(¢) Awstralian Contenr. Do the bidder's proposais demonstrate that the
Anstralian cootent requirernent woulm

Q) Industry Development.:
(D Does the bidder manafscture in Australia of reoeption equipinent
or tomake it form_duunmdalim? “a

(1) Will ranemission and ou rystems proposed allow other
subactiptian service pr acceds o the same equipmont?

57) Has the bidder proposed commercial relstionsh for the domestic
© manufacture of roception dishes? »
(e) Understanding of Other Conditions: 15 it clear that the bidder understands the
antl-siphoning rules and the ban on advertising as s source of reveaus?
5. Proposal B is atiached &0 this letier.

: 23 Nepramber 1592
Services At 1993 ('The ASCX Broadcasting Sarvices (Subscziption Television Brosdcasting)

Bemadcasting "X
Amendment B 1792 ('the BIN®) - Price-based slloontion sysmemn mwemﬂmu’l



Proposal A
6.  Your quertions and my short answers &w;

190. Would asclection process based an the proposal ba & price-based allocation
W .ﬁ%imﬁpmwm)v

A. Inmy view, bo.

1Q. 1If the selection process is & price-based allocation systea, is there sufficlent
@0 mmwhmwwmmt&uahnw»tmkﬂmmcdhcwm

process would be dels an applicant action upca bei
em!add&mmm&amprbm&d ¥
A. Yes
(3) Q. Ifthe selectiva 33 2 nov B price-basad allocation is there o way
of building the hurdles into the sslection process in 2 way that the
sysiemm nemaing price-based?

Al l«nmmﬁ&&t.&hmﬁhmummmm:mq&ﬂum
stage whereby sorac potential biddors sre eliminsted befars thelr bids are

Reasons

7. 1do ot consider that a price-based system for allocating licences necessarlly impli

e e oyt ot ocation sould propety be doacibed as prie based.
a 8. o be as ‘pri '

if {he Dasis of allocaton were price evea uhuomd.gznummmmo

account. Immtﬂnmzn ilaﬂndefmdln Ac:‘a‘:gmwmvgﬁn;g‘

brosdcasting licences are also ocawdmu? - 300

Act which arc similar to proposed 36,53 and 8. v

8.  The major difficulty with Proposal A Is that proposed 8.98(1) will be au ex of
legislative intention that unless the Australian Broadcasting Authority (‘ABA’) is satisfied
pursuant to subsection (2) that thece Is # significant risk of an cifence against the Act or
the Rogulations being comemitted or 3 breach of a condition of the licencs occurring a
mmyiswumpﬂdunuﬁubhlglamfuanw«nmvﬁu
Proposal A some potential biddecs might be removed from the selection before the
ABA contidered thels suitability in terms of 5.98(2). The o given by the
lepigiature ta the ABA would be givea (o thoes involved in the 4 process,
Mm $9%(1) will give to the Minister coasidersble fiexibility in detzrmining
the or allocation of Licences the Minister could not, in my view, v determine &
syste which might nt the ABA from performing the rol astigned to it by the
legisiatare uoder &

9. 1should a3d that whils most of the five burdles bear soms relationship to the
tegisiative requircments for the mmwhmmcmm wbea
maiter which the legisiature will have in as 3 relsvant factor ia assossing suitability.
While the pust business record of an applicant and those sssociated with it (s proposed

. I3 Novexbar 1992
Brosdcniing Scrvicos At 1992 ('ths AcCX Broadcmting Services (Subscripion Telovisios
Amendment RiT 997 (2 BIX') - Price bosad slicowion £y s Sor sbec ion DIGicstng umm:w;



5.98(3)) will bs relovant to the ABA's assessment of sultsbility 1 doubt whether the
soundness of & bidder's buginess or financial plans is g relovant factor for that purpose.

Option B
10. Inmy view the Ministsr could determine & price-based allocation systam under

my
W;ss:mmxammmsgdmmmmmmm an sone of
@ ’ Mm&ou::gmm

the applicants will ng process
evumedontbebadsdm 13ec 0o reason why the Ministec should not bring relevant
factors to the attention of the ABA so that 1t may discharge hs funciions under the
proposed 5.95(2).
11. Iconsiderthats tummme In full before aTlocation

of the Boonce could validly be propossd 1
& peice-based llacation sysiem muwnﬂgﬁmu»wmﬁﬁﬁﬁ“

amoum of the ;esa;nlcmtfa?' However, |

under 8 impose on tie ABA & requiremant to allocate licances within

p‘mdmdhuggeumwmnﬂldd t be omitted. anodm;t
other processes available to the Minister 10 cosure that the ABA deals prompily with

applications for licences nnder proposed Part 7 of the Act

12. Your specific questons o Option B and my saswers thereto are:

“Q Sbonld&wutﬁngofnan-p'lcc burdies i the allocstion system result In that
system pot baing based’ could the for tondens wiil require
epplications from hgivcdewhot‘g and control
mmdﬂbqpﬁontmyndﬂnlpplmﬂmdmn

A Y. Youuy&mltuowbqndmulpp!bmu xnders will be examined by

the selection toam. Where pmbhuwizhc;:solﬂ
becagse it ma notconplywiﬂmqm:;ofmm% eontrol

&wmhmmwhtndadmwm with the
v .uma ol lbbeimpl:ud ocosdatng wih

o0 nt with ¢
direction 003“

under 5.100(4), ant-zsiphoaing roles in clause 10(1e) of
smdnhzandm condifica about adveria I.n o{01
The allocstion will be based cu coukd
mum&wmmﬂmw mdmbemdmadnw
his concetns 1o (he attention of the ABA for the parpose of .98, 1see a0
problers with thess proposals.

. Would the -based allocaticn be able to peemit differeat jodu
€19 mmtcdggmqpmuﬂmﬁgﬂnstngmwﬁuh‘d'”

A. Inmy view, yes.

13. You Mmposﬂhﬂlnrmduwnddummhhth?plm who is
eveatvally fora licence, would have the industry plan paxt forward in its application
mpmedauliwmumdlumummouduoomhmommewﬂhawm

23 Novembar 1992

Mmmmzr‘uﬂmw (Subscrindan Television
Amendmes! BH 1992 (‘e 3X°) - mmmmmruwwumm:



under oposed 5.100(4). &mmmormwm.' however, is that differeat
lh:;u,lncdw the amount of thelr bids, will 4o % on the basis of their own
oatry plan, which may be moce of less ooerous tan the proposed plan of snother

plan
licant. It s intonded that ts will discuss their indus with the
ﬂ%umwumﬁ&muyptmml bids. Y plar

14. mmmmwmmuawudm'mmm'umm
be to compl the plar if the ABA imposad & under sod
5.} ). mm@nmmmmwmmdﬁﬂmmyﬁm
from differeat spplicants in asseasing thelr Ssaders could sill 1y be regarded as o
peice-based allocsdon system. As Indicated eartier I do not that 2

allocation system necessarily involves acceptance of the higheat eader tmespective of all
other oor

Yours siscerely
/%

Peter dly

Consultant

Telephone: 250 6268
Facaimile: 250 5918

- 23 Novesmber 1992
Brosdcasting Services At 1992 (the A Broadcasting Sarvices (Sutacripdon Tolevisimn
Anantoest Bl 1992 (‘the BiD') - Price-hmad allocation tysiem "WMMIH-'MMIW;



Slemmnts of g3 Aluarsagive Frice-Seeed Alloostion sywsem

the request for tendsr clearly ssté out the
Tequirsoents Of the Adt and oonditiony imposed an
thcnmhrmmrég;,ta&t!n%ugm“
croes-madia mm’ w-w

uge of a &irestios undez p:oéolu subsaction 100(4):

the reguert for tander will require submigsions from
biddery to give datails ¢f the ovnership and gontrol
stoucture tha lcant copasy and tha appliecancip

proposad industry plan)

the jcants' submissicns will be examined by che
Belecticn Team) :

vhers thare ars potsutial probleme with a propesal
bocsuse it pay ndt ooeply with the reQuirements of the
ownership and ocotral ru!u in Divisios 3 of bust 7,
e vant will ba {pformed of the prublems,

to those issuss 324 ulvised that £f not
sddrensed, wiil be tO the attaneion of che
ABA {f e applicant pute in tha highest Big)

the sllocsticd decision will De bawsd an price aloee;

where thy Minlstar is coscernsd about the suitadbilicy
of the Bi t bidser, che Minigter will dizeat ths ABA
to sllocate ths licanze to the persen, but will draw
the ooncerns to the attenticn Of the ARA for the
purposs of sastion $8;

the licanca euft ba allocated by the ARA within 1 mcoch
o2 being directed by the Ministsy, unlees the ARA is
considering vhethar subsectioc $8{2) appiiss to the
applicant, in which casa the ligente must be allocatad
to tha within ons month of tha AMA deciding tbal
subsaction §8{3) doas not apply to the perses)

ths prise {s payable in full defore the sllocation of
the licenos;

whare:

= the aBA conaiders thas subdeoction 29(2) applies to
the applicant) or

= ths spplicant doas Lot prY tha prios on or before
the due date; .

the ABA pust infoam the Mipister and tha Miaister must
airect tha ARA to t the liceucs to the applicast
who bid the naxr st prica;
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Michael Crawford
Senior Adviser

CAUCUS PAPER ON INDUBTRY OPPORTUNITIES FROM PAY TV

Attached is a revised draft of the abovementicned paper. I
have simultanecusly provided a copy to DITAC (Ashley Cross)

for comment).

DITAC have now come back with comments on the draft Cabinet
Submission and I will revise it with a view to having a
copy to you later today.

PM&C (Peter Thomas) are concerned about the Cabinet list
for next week and rang to discuss the implications of
deferrinc the Submission on industry plans until

19 Janua: . Deferral would result in release of the
informat:i:n paper being delayed from early January until
end Januarv, which would mean that licences would not be
issued until mid April at the earliest. It is clearly
highly desirable to resolve the outstanding Pay TV matters
as soon as possible and get the process moving before there
is any opportunity for the regime to unravel.

Fitdt Assistant Secretary
Broadcasting Policy Division

Cabinet-In-Confidence
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INDUBTRY OPPORTUNITIES FROM PAY TV

INTRODUCTION

The introduction of Pay TV offers opportunities for
Australian industry. It is important that these
opportunities are realised.

Key areas where Australian industry will benefit are in the
subscriber management systems, installation and servicing,
program productien, retailing the manufacture of reception

equipment.

The legislation for Pay TV ensures Australian industry
participation in this new industry through a number of

arrangements:

. The Minister may direct the ABA to impose a condition
designed to ensure that ljicensee A, licensee B and
licensee ¢ adequately involve Australian industry in
the provision of services under those licences

{(s.100(4)).

. The standard for the full digital transmission systen
must employ reception equipment that is capable of
being manufactured in Australia, whether under licence

or otherwise (s.94(5)}).

Each subscription television broadcasting licensee is
subject to the condition that, if the licence provides
2 service devoted predominantly to drama programs, the
licensee will, for each year of operation, ensure that
at least 10% of the licensea's program expenditure for
that year in relation to that service ls spent on new

Australian drama prograns (8.102)).

The decision to make Australla the first country to
mandate the use of a digital systea (s.92(3)) will give
local manufacture the best chance to develop options in
both the local and export markets.

.  Fragmentation of the local satellite Pay TV reception
equipment market will be avoided through the
establishment of a common infrastructure and the
1icence condition requiring that customer recelvers
must be accessible to other satellite broadcasters
(s.100¢3) (bB}}. The requirement that a satellite Pay TV
provider must allow access to its subscriber management
system at a fair price (s.100(3)(b}) is also relevant

here.

The remaining issue to settle prior to the sale of licences
A and B by a price based process (as provided for in s.93}
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is the form of the condition on them designed to ensure
they adequately involve Australian industry.

As a matter of policy, all bidders for licences A and B
should be expacted to commit to involving Australian
industry. This should include commercial relationships,
research and development and export plans. However, all
bidders will not be able to offer exactly the same
commitments because of their own particular strengths given
the structure of their consortium and linkages with
industry. Therefore, it is necessary to provide scope for
different licence conditions to be placed on bidders that
build on a bidder's individual strengths. This is the most
practical way of gaining the best possible advantags for

Australjian industry.

Licence ¢, which will be issued to the ABC, is not formally
a party to the establishment of the full digital
transmission standard., Therefore, an industry plan for
this licensee can only be developed after the standard is
set and prior te the commencement of the service,

The content of the industry plan for licensee C will
largely depend on any commercial arrangements made between
licensee C and A and/or B. For example, should C enter
into an arrangement with A -o provide a fully integrated 6
channel service, there woulZ be a case for the industry
plan set as a licence condizion on A to be also set for C.

This paper provides information about the opportunities
available for Australian industry and how the industry plan
licence condition would be handled in the sale process for

A and B.
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BALE PROCESS FOR LICENCES A AND B

The legislation provides that the sale process will be
price-based. A price-based process requires that price is
the only factor that can be used to decide between bidders.

The information paper for potential bidders will make it
clear that:

. the legislation sets out ownership and control rules
vith serious penalties possible if the limits are

breached;

. there are already a number of provisions in the Act
designed to ensure Australian participation in the new
industry through manufacturing, production, etc in
addition to ownership of the service licences;

. the licence conditions already specified in the
Broadcasting Services Act and others to be imposed by
the ABA must be complied with and, again, are backed by

serious penalties.

The price-based process cannot involve comparative
assessment of individual bidders. However, bidders will be
required to provi .z an industry plan which covers
commitment to Australian industry involvement {including
propesed commercial relationships, R&D and export plans}.
They will be told that the intention is to impose
compliance with an industry plan as a licence condition and
that their submitted plan could form the basis for the

condition (8.100(4)).

To ensure that the Government's intentions for Australian
industry involvement are met, bidders will be asked to
develop their industry plan in consultation with the
carrier Selection Team (CST) prior to lodgement of tenders.
Officers from the Department of Industry, Technology and
Commerce will be seconded to the CST to assist in this
process. The plans will then be set as a licence

condition.

As a safeguard, if bidders do not develop an industry plan
prior to lodgement of tenders, or a plan is assessed as
inadequate, the Minister for fransport and Communications,
in consultation with the Minister for Industry, Technology
and Commerce, would impose an industry plan toc nmeet the
Government's objectives as a licence condition.

As the industry plan will be set as a licence condition
under the Broadcasting Services Act 1992, the Australian
Broadcasting Authority will be the body legally responsible
for ensuring that the conditions are met. If the
conditions are not nmet the full force of the ABA's povars
could be brought to bear. The best way to ensure that the
industry plan is being adhered to is for that plan to
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include a requirement that the licenses will provide annual
reports to both the ABA and the Department of Industry,
Technology and Commerce. The complaints mechanism in the
Act can be used by the Department of Industry, Technology
and Commerce (or Australian industry) to formally complain
to the ABA if a licensee appears to be breaching a licence
condition. Provided that the complaint is not frivolous or
vexatious, the ABA must investigate it (s.149).

As discussed previously, the final nature of Australian
industry involvement cannot be deternmined until the
technology is developed and available for commercial
manufacture. Nevertheless, for a bidder's industry plan to
be acceptable it will have to provide a commitment to
Australian industry through aspects such as: strategic
plans; proposed sourcing of equipment; proposed R&D
activities; promotion of exports of equipment or services
which incorporate local design, development and/or
production; and the linking of their Pay TV operation with
activities elsewhere through joint ventures, licensing
arrangements and export arrangements (including strategic

alliances).





