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Dear Treasurer, 

 

ASIC Credit (Notice Requirements for Unlicensed Carried Over Instrument Lenders) Instrument 
2020/834 [F2020L01259] 

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) assesses 
all disallowable legislative instruments against scrutiny principles outlined in Senate standing 
order 23. The committee has identified scrutiny concerns in relation to the above instrument, and 
the committee seeks your advice in relation to this matter. 

Modification to the operation of primary legislation 

Significant penalties  

Senate standing order 23(3)(j) requires the committee to consider whether an instrument contains 
matters more appropriate for parliamentary enactment (that is, matters that should be enacted 
via primary rather than delegated legislation). This includes where an instrument modifies or 
exempts persons or entities from the operation of primary legislation or provides for significant 
penalties.  

The ASIC Credit (Notice Requirements for Unlicensed Carried Over Instrument Lenders) Instrument 
2020/834 [F2020L01259] (the instrument) continues the effect of ASIC Class Order [CO 10/381] 
which sunsetted on 1 October 2020. The instrument provides that Part 3 of Schedule 2 to the 
National Consumer Credit Protection (Transitional and Consequential Provisions) Act 2009 (the 
Transitional Credit Act) applies in relation to all persons as modified by section 5 of the 
instrument. This has the effect that carried over instrument lenders must continue to notify the 
Australian Securities and Investments Commission (ASIC) if they become unlicensed.  

The committee has long been concerned with provisions in delegated legislation which modify the 
operation of primary legislation. The committee therefore expects the explanatory statement to 
any modification instrument to comprehensively justify the nature and scope of the relevant 
modifications. 



 

The explanatory statement explains that this modification of the primary legislation is necessary to 
fix the problematic application of item 39A of Schedule 2 to the Transitional Credit Act as in force 
on 24 May 2010. Item 39A was repealed as a result of the repeal of the National Consumer Credit 
Protection (Transitional and Consequential Provisions) Regulations 2010. The explanatory 
statement notes that this notification obligation in item 39A is still required for ASIC to comply 
with obligations under section 213 of the Transitional Credit Act and regulation 30A of the 
National Consumer Credit Protection Regulations 2010.  

It remains unclear why it was considered necessary and appropriate to address this matter in 
delegated legislation, rather than primary legislation. The instrument appears to be correcting a 
systemic issue in the Transitional Credit Act which would be more appropriate for amending 
primary legislation. The longstanding nature of the amendment also indicates that these changes 
may be more appropriate for primary legislation and the full range of parliamentary oversight. The 
committee notes that the explanatory statement justifies the inclusion of these matters in 
delegated legislation by reference to the fact that item 39A of the Transitional Credit Act was itself 
inserted by a legislative instrument.  

In addition, the instrument provides for significant penalties including civil penalties to a maximum 
of 2,000 penalty units, an offence with maximum criminal penalties of 25 penalty units or 
6 months imprisonment, and a strict liability offence with a maximum criminal penalty of 10 units.  
The explanatory statement provides no justification for these significant penalties and merely 
states that the relevant offence provisions reproduce those of item 39A of Schedule 2 to the 
Transitional Credit Act.  

Where an instrument includes significant penalties, the explanatory statement should explain the 
nature and scope of the offence and what penalties apply, why it is necessary and appropriate to 
include the penalty in delegated legislation, and whether the Attorney-General was consulted in 
relation to the inclusion of custodial penalties, in accordance with the Attorney-General's 
Department's Guide to Framing Commonwealth Offences.  

In this regard, the committee requests your advice as to: 

• why it is considered necessary and appropriate to use delegated legislation, rather than 
primary legislation, to continue to preserve the effect of item 39A of Schedule 2 to the 
Transitional Credit Act; and 

• why it is considered necessary and appropriate to include civil and criminal penalties in 
delegated legislation, and whether the Attorney-General was consulted in relation to 
the inclusion of custodial penalties, in accordance with the Attorney-General's 
Department's Guide to Framing Commonwealth Offences. 

Parliamentary oversight 

Senate standing order 23(3)(k) requires the committee to scrutinise each legislative instrument as 
to whether it complies with any ground relating to the technical scrutiny of delegated legislation. 
This includes whether an instrument limits parliamentary oversight. 

The committee is concerned that the instrument provides for the modification of primary 
legislation and significant civil and criminal penalties and will not cease until it sunsets on 1 
October 2030. This means that these measures would be provided for in delegated legislation for a 
total of at least 20 years, as the ASIC Class Order [CO 10/381] was registered on 24 May 2010. The 
explanatory statement explains that a shorter duration for the instrument is not appropriate as 
the original source of the problem was a regulation which is no longer in force.  

 



 

 

The committee considers that instruments which provide for significant matters should specify a 
date by which the modifications will cease. This is to ensure an appropriate level of regular 
parliamentary oversight. In addition, it is not clear to the committee why this instrument cannot 
have a shorter duration just because the original source of the problem was a regulation which is 
no longer in force.  

The committee therefore requests your advice as to whether the instrument could be amended 
to specify that the measures in the instrument will cease to operate within 3 years.  

Conferral of discretionary powers 

Senate standing order 23(3)(c) requires the committee to scrutinise each instrument as to whether 
it makes rights, liberties, obligations or interests unduly dependent on insufficiently defined 
administrative powers. 

The instrument provides for offences of contravening the requirement in item 19A for specified 
credit lenders to lodge notices with ASIC. Paragraph 19A(2)(j) provides that ASIC may request 'any 
other information' to be included in the notices which must be lodged with ASIC.  

Where an instrument provides for a person or entity to exercise discretionary powers in relation 
to decisions which affect an individual, the committee expects those discretionary powers to be 
sufficiently defined. In this instance, the committee considers that paragraph 19A(2)(j) provides 
ASIC with a broad discretionary power to determine matters of relevance to an offence carrying 
significant civil and criminal penalties.  

The committee's scrutiny concerns in this regard are heightened by the fact that the explanatory 
statement does not provide a detailed explanation of each provision of the instrument. 

The committee therefore requests your advice as to whether any further limits apply, in 
legislation or policy, to constrain the scope of ASIC's power under paragraph 19A(2)(j) to 
determine what information must be included in a notice lodged with ASIC under 
subsection 19A(2).  

The committee's expectation is to receive a response in time for it to consider and report on the 
instrument while it is still subject to disallowance. Noting that the 15th sitting day after the 
instrument was tabled in the Senate is 2 February 2021, the committee has resolved to give a 
notice of a motion to disallow the instrument on that day as a precautionary measure to allow 
additional time for the committee to consider information received. 

Noting this, and to facilitate the committee's consideration of the matters above, the committee 
would appreciate your response by 5 February 2021.  

Finally, please note that, in the interests of transparency, this correspondence and your response 
will be published on the committee's website. 

 

 

 

 

 

 

 














