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Dear Treasurer, 

 

ASIC Credit (Electronic Precontractual Disclosure) Instrument 2020/835 [F2020L01261] 

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) assesses 
all disallowable legislative instruments against scrutiny principles outlined in Senate standing 
order 23. The committee has identified scrutiny concerns in relation to the above instrument, and 
the committee seeks your advice in relation to this matter. 

Exemption from primary legislation 

Senate standing order 23(3)(j) requires the committee to consider whether an instrument contains 
matters more appropriate for parliamentary enactment (that is, matters that should be included in 
primary, rather than delegated, legislation). This may include instruments which provide 
continuing exemptions to primary legislation. 

The instrument exempts credit providers from complying with subsection 16(1) of the National 
Credit Code in Schedule 1 to the National Consumer Credit Protection Act 2009 (the Credit 
Protection Act), preserving the effect of ASIC Class Order [CO 10/1230]. This allows credit 
providers to give pre-contractual disclosure to consumers in the same electronic manner that 
applies to other credit disclosure documents.  

While the committee welcomes the fact that the instrument will be repealed three years after 
commencing, the committee generally prefers that exemptions from primary legislation by 
delegated legislation do not continue in force for such time as to operate as a de facto 
amendment to the principal Act.  

The committee notes that this instrument preserves the effect of ASIC Class Order [CO 10/1230] 
which commenced 1 January 2011 and sunsetted on 1 October 2020. These exemptions from 
primary legislation have therefore been enacted by delegated legislation for at least ten years, 
which will be extended to up to 13 years by this instrument. While the explanatory statement 
explains that these measures are more appropriate for delegated legislation as they remedy 
problematic regulations in the National Consumer Credit Protection Regulations 2010, the 














