












 

 

Senate Standing Committee for the 
Scrutiny of Delegated Legislation 

Parliament House, Canberra ACT 2600 
02 6277 3066   | sdlc.sen@aph.gov.au 

www.aph.gov.au/senate_sdlc  
 

3 April 2020 
 
The Hon Greg Hunt MP 
Minister for Health 
Parliament House 
CANBERRA  ACT  2600  
 
Via email: Greg.Hunt.MP@aph.gov.au 

CC: Minister.Hunt.DLO@health.gov.au 

 
 

Dear Minister, 

 

National Health (Take Home Naloxone Pilot) Special Arrangement 2019 (PB 97 of 2019) 
[F2019L01542] 

Thank you for your response of 2 March 2020 to the Senate Standing Committee for the 
Scrutiny of Delegated Legislation, in relation to the above instrument. The committee 
considered your response at its private meeting on 1 April 2020.   

Your detailed response has greatly assisted the committee in its consideration of the 
instrument. Nevertheless, the committee retains some scrutiny concerns about section 25 
of the instrument, and has resolved to seek your further advice about the matters outlined 
below. 

Scope of administrative powers 

In its letter of 13 February 2020, the committee sought your advice as to the scope of 
section 25 of the instrument and, in particular, whether the instrument could be amended 
to provide greater specificity as to the qualifications and experience which an authorised 
person must possess. Your response identifies a number of reasons why it is unnecessary 
to amend the instrument in this manner, including the time-limited and pilot nature of the 
program. Your response also indicates that, should the government decide to implement a 
national naloxone program, your department will 'consider at that time as to whether it is 
appropriate to amend the instrument be more prescriptive around the qualifications and 
experience'.  

In light of your advice, the committee has concluded its consideration of this matter.  

Compliance with authorising legislation 

The committee also sought your advice as to the source of legal authority for section 25 of 
the instrument. Your response helpfully clarifies that the government considers that this 
section relies exclusively on the authority of section 100 the National Health Act 1953 (the 



 

Act), rather than the decision in Carltona Ltd v Commissioners of Works [1943] 2 All ER 560. 
It further explains that the authorisation of a third party to perform the secretary's powers 
and functions with respect to the special arrangement constitutes a matter 'in relation to' 
the provision of an adequate supply of pharmaceutical benefits to certain persons, within 
the meaning of subsection 100(1) of the Act. 

Whilst noting this interpretation, the committee remains concerned that the use of 
section 100 of the Act to support the authorisation of private third parties to perform the 
powers and functions of the secretary to administer a special arrangement constitutes an 
unusual and potentially unintended use of that power. The committee would expect 
clearer evidence in the enabling provision than ‘in relation to’ to support a statutory 
intention to authorise outsourcing of administrative powers. 

Accordingly, the committee requests your advice as to what evidence is available beyond 
the terms of section 100 of the Act to indicate that Parliament intended section 100 to 
provide legislative authority for the authorisation of private third parties to perform all 
of the powers and functions of the secretary in administering special arrangements. 

To facilitate the committee's consideration of the matters above, the committee would 
appreciate your response by 17 April 2020.  

Finally, please note that, in the interests of transparency, this correspondence and your 
response will be published on the committee's website. 

If you have any questions or concerns, please contact the committee's secretariat on (02) 
6277 3066, or by email to sdlc.sen@aph.gov.au. 

Thank you for your assistance with this matter. 

Yours sincerely, 

 

Senator the Hon Concetta Fierravanti-Wells 
Chair 
Senate Standing Committee for the Scrutiny of Delegated Legislation 



 

The Hon Greg Hunt MP  
Minister for Health 

Minister Assisting the Prime Minister for the  

Public Service and Cabinet 

Parliament House Canberra  ACT  2600  Telephone: (02) 6277 7220 

 
Ref No: MC20-008280 

 
24 April 2020 

 
Senator the Hon Concetta Fierravanti-Wells  
Chair  
Senate Standing Committee for the Scrutiny of Delegated Legislation  
Parliament House 
PO Box 6100 
CANBERRA  ACT  2600 
 
 
Dear Senator  
 
I refer to your letter of 3 April 2020 from the Senate Standing Committee for the Scrutiny of 
Delegated Legislation requesting additional information concerning section 25 of the 
National Health (Take Home Naloxone Pilot) Special Arrangement 2019 (PB 97 of 2019) 
(Arrangement). 
 
You have asked my Department to provide advice as to what evidence is available beyond 
the terms of section 100 of the National Health Act 1953 (Act) to indicate that Parliament 
intended section 100 to provide legislative authority for the authorisation of private third 
parties to perform all of the powers and functions of the Secretary in administering special 
arrangements.  
 
The Explanatory Memorandum for the originating bill, the Health and Ageing Legislation 
Amendment Bill relevantly provides: 

Section 100 of the National Health Act 1953 provides an important mechanism to 
enable special distribution arrangements for pharmaceutical benefits where, in 
particular circumstances, the normal PBS supply arrangements are not convenient or 
efficient… 

These amendments will make it clear that these special arrangements can be used 
for the funding of particular medicines that are not available through the normal 
operation of the PBS. 

This demonstrates that at the time that section 100 of the Act was enacted, Parliament 
clearly intended that section 100 of the Act would provide for funding of medicines outside 
the normal operation of the PBS including, where it is necessary or convenient to do so, 
arrangements such as those provided for under this Arrangement. 
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02 6277 3066   | sdlc.sen@aph.gov.au 

www.aph.gov.au/senate_sdlc  
 

21 May 2020 
 
The Hon Greg Hunt MP 
Minister for Health 
Parliament House 
CANBERRA  ACT  2600  
 
Via email: Greg.Hunt.MP@aph.gov.au 

CC: Minister.Hunt.DLO@health.gov.au 

 
 

Dear Minister, 

National Health (Take Home Naloxone Pilot) Special Arrangement 2019 (PB 97 of 2019) 
[F2019L01542] 

Thank you for your response of 24 April 2020 to the Senate Standing Committee for the 
Scrutiny of Delegated Legislation (the committee), in relation to the above instrument. The 
committee considered your response at its private meeting on 20 May 2020.  

Your response has further assisted the committee in its consideration of the instrument. 
Nevertheless, the committee retains significant scrutiny concerns about the source of legal 
authority for section 25 of the instrument, and has resolved to request amendments to the 
National Health Act 1953 (the Act) to address these concerns, for the reasons outlined 
below. 

Compliance with authorising legislation 

The committee has twice sought your formal advice about the source of legal authority for 
section 25 of the instrument, following preliminary, informal engagement with your 
department. 

In your initial response of 2 March 2020, you advised that section 25 of the instrument is 
expressly supported by subsection 100(1) of the Act, when read in conjunction with 
subsection 100(3), as this subsection provides broad authority for the Minister to make 
special arrangements 'for' or 'in relation to' providing that an adequate supply of 
pharmaceutical benefits will be available to certain persons.  

Whilst noting your interpretation, the committee remained concerned that the use of 
section 100 of the Act to support the authorisation of private third parties to perform all of 
the powers and functions of a departmental secretary to administer a special arrangement 
constitutes an unusual and potentially unintended use of that power. The committee 
therefore sought your advice as to the evidence available, beyond the terms of section 100 



 

of the Act, to indicate that Parliament intended that section to provide legislative authority 
for such authorisations. 

In your most recent response, you advised that the explanatory material relating to 
section 100 of the Act demonstrates that Parliament clearly intended that section 100 
would provide for funding of medicines outside the normal operation of the 
Pharmaceutical Benefits Scheme (PBS), including arrangements such as those provided for 
by the instrument. Your response also cited ADCO Constructions Pty Ltd v Goudappel 
[2014] HCA 18 (ADCO Constructions) in support of the proposition that Henry VIII clauses 
such as subsection 100(1) of the Act need not be construed strictly.  

The committee shares your view, informed by the explanatory material to the Act, that 
section 100 of the Act provides clear authority for the minister to fund medicines outside 
the normal operation of the PBS by way of a special arrangement. However, the 
committee remains concerned that this does not extend to authorising private third 
parties to perform the powers and functions of the secretary to administer special 
arrangements.  

While subsection 100(3) of the Act provides that Part VII of the Act and associated 
regulations or instruments have effect subject to a special arrangement made under 
subsection (1), the committee does not consider that ADCO Constructions can support the 
view that section 100 provides legislative authority for the authorisation private third 
parties to perform the powers and functions of the secretary to administer special 
arrangements. In this regard the committee notes that Gageler J’s proposition regarding 
the construction of Henry VIII clauses does not appear to have been endorsed by the 
majority of the Court. 

In summary, whilst noting your advice, the committee remains of the view that the 
authorisation of private third parties to perform the powers and functions of a 
departmental secretary is a significant matter that must be expressly authorised on the 
face of an Act. Accordingly, in this instance the committee considers that section 25 of the 
instrument cannot be impliedly authorised by subsections 100(1) and (3) of the Act, which 
enable the minister to make special arrangements 'for' or 'in relation to' providing that an 
adequate supply of pharmaceutical benefits will be available to certain persons. 

In light of the committee's views, the committee requests that the National Health 
Act 1953 be amended to expressly provide for the authorisation of private third parties 
to perform all of the powers and functions of the secretary in administering special 
arrangements. 

I note that on 12 May 2020, the committee gave notice of a motion to disallow the 
instrument as a precautionary measure to allow additional time for the committee to 
consider the instrument. Your response to the committee's request will assist the 
committee in forming a view as to whether it would be appropriate to pursue the 
disallowance of the instrument.  

Noting this, and to facilitate the committee's consideration of the matters above, the 
committee would appreciate your response by 4 June 2020.  



 

Finally, please note that, in the interests of transparency, this correspondence and your 
response will be published on the committee's website. 

If you have any questions or concerns, please contact the committee's secretariat on 
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au. 

Thank you for your assistance with this matter. 

Yours sincerely, 

 

Senator the Hon Concetta Fierravanti-Wells 
Chair 
Senate Standing Committee for the Scrutiny of Delegated Legislation 
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22 July 2020 
 
The Hon Greg Hunt MP 
Minister for Health 
Parliament House 
Canberra 2600 ACT  
 
Via email: Greg.Hunt.MP@aph.gov.au  

CC: Minister.Hunt.DLO@health.gov.au  

 

Dear Minister, 

 

National Health (Take Home Naloxone Pilot) Special Arrangement 2019 (PB 97 of 2019) 
[F2019L01542] 

Thank you for your response of 3 July 2020 to the Senate Standing Committee for the 
Scrutiny of Delegated Legislation in relation to the above instrument. The committee 
remains grateful for your willingness, and the department's willingness, to engage 
constructively with the committee to resolve this matter.  

The committee considered your response at its private meeting on 15 July 2020 and, on 
the basis of your response, has resolved to seek your further advice about the issue 
outlined below.  

Scope of powers and functions able to be performed and exercised by third party 
administrators  

In your response of 3 July 2020 you confirmed that your department sought legal advice 
about the source of legal authority for section 25 of the instrument, and remain of the 
view that section 25 is lawfully made. Nevertheless, you indicated your department's 
willingness to consider amending section 25 to address the committee's concerns on the 
scope of powers and functions of third party administrators.  

In light of your advice, the committee requests that the department make the following 
amendments to section 25 of the instrument: 

• amend subsection 25(1) of the instrument to expressly state the particular 
powers and functions which the Secretary may authorise the third party to 
perform or exercise under the instrument; and 

• amend subsection 25(3) of the instrument to give the department greater control 
and oversight of the actions of the third party administrator by providing that 
the actions of the third party require the express approval of the Secretary or 
their delegate. 










