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Dear Attorney-General, 

 

Legislation (Deferral of Sunsetting—Telecommunications Universal Service Obligation (Standard 
Telephone Service—Requirements and Circumstances) Determination) Certificate 2020 
[F2020L01301] 

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) assesses 
all disallowable legislative instruments against scrutiny principles outlined in Senate standing 
order 23. The committee has identified scrutiny concerns in relation to the above instrument, and 
the committee seeks your advice in relation to these matters. 

Compliance with Legislation Act 2003  

Adequacy of explanatory materials 

Senate standing order 23(3)(a) requires the committee to scrutinise each instrument as to 
whether it is in accordance with its enabling Act and otherwise complies with all legislative 
requirements. These include the requirements prescribed by the Legislation Act 2003 (Legislation 
Act) that relate to the deferral of sunsetting. In addition, Senate standing order 23(3)(g) requires 
the committee to scrutinise each instrument as to whether the explanatory statement is 
sufficiently comprehensive as to gain a clear understanding of the instrument, including how any 
legislative pre-conditions have been satisfied.  

The Legislation (Deferral of Sunsetting—Telecommunications Universal Service Obligation 
(Standard Telephone Service—Requirements and Circumstances) Determination) Certificate 2020  
(the instrument) defers the sunsetting of the Telecommunications Universal Service Obligation 
(Standard Telephone Service—Requirements and Circumstances) Determination (No. 1) 2011 (the 
determination) for an additional two years.  

The instrument’s explanatory statement explains that the reason for the deferral of sunsetting is 
that the policy content of the determination is still required. It also notes that deferring the sunset 
date will ensure that the determination will not need to be remade in its current form, nor will it 
need to be repealed in two years' time when the measures end.  

Subparagraph 51(1)(b)(i) of the Legislation Act 2003 provides that the sunsetting date of an 
instrument may be deferred where the Attorney-General is satisfied that, on written application 



 

by the rule maker, the instrument would be likely to cease to be in force within 24 months after 
the sunsetting date. The committee notes that the explanatory statement, including the 
statement of reasons for the issue of the deferral certificate required by subsection 51(5) of the 
Legislation Act, suggests that the requirements of subparagraph 51(1)(b)(i) of the Legislation Act 
2003 are met in relation to this instrument. However, the committee considers that that 
explanatory statement does not sufficiently explain how or why it is considered likely that the 
determination will cease within 24 months after the sunsetting date.  

In light of these concerns, the committee requests your advice as to how the deferral of the 
sunsetting of the determination meets the requirements of subparagraph 51(1)(b)(i) of the 
Legislation Act 2003.  

Consultation with persons affected 

Senate standing order 23(3)(d) requires the committee to scrutinise each instrument as to 
whether persons likely to be affected by the instrument were adequately consulted in relation to 
it.  

In this instance, the explanatory statement to the instrument states that no consultation was 
undertaken. The explanatory statement notes that the Minister for Communications, Cyber Safety 
and the Arts (the rule-maker) advised you of the reasons in support of issuing the deferral 
certificate and explains that 'the Certificate is consistent with the policy intent of the sunsetting 
arrangements and does not significantly alter existing arrangements. Accordingly, further 
consultation was unnecessary'. However, the committee is concerned that persons likely to be 
affected by the instrument, including members of the general public, do not appear to have been 
consulted in relation to the instrument. In this regard, without further advice, the committee does 
not consider that the provision of reasons for deferring sunsetting amounts to adequate 
consultation.  

The committee therefore requests your further advice as to why it was considered that 
consultation with persons likely to be affected by the instrument was not required.  

The committee's expectation is to receive a response in time for it to consider and report on the 
instrument while it is still subject to disallowance. If the committee has not concluded its 
consideration of an instrument before the expiry of the 15th sitting day after the instrument has 
been tabled in the Senate, the committee may give notice of a motion to disallow the instrument 
as a precautionary measure to allow additional time for the committee to consider information 
received. 

Noting this, and to facilitate the committee's consideration of the matters above, the committee 
would appreciate your response by 5 February 2021.  

Finally, please note that, in the interests of transparency, this correspondence and your response 
will be published on the committee's website. 

 

 

 

 

 

 

 














