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TERMS OF REFERENCE

Extract from Standing Order 24

(1) (a) At the commencement of each Parliament, a Standing Committee for the
Scrutiny of Bills shall be appointed to report, in respect of the clauses of
bills introduced into the Senate, and in respect of Acts of the Parliament,
whether such bills or Acts, by express words or otherwise:

(i) trespass unduly on personal rights and liberties;

(ii) make rights, liberties or obligations unduly dependent upon
insufficiently defined administrative powers;

(iii) make rights, liberties or obligations unduly dependent upon non-
reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative power to
parliamentary scrutiny.

(b) The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

THIRTEENTH REPORT OF 2002

The Committee presents its Thirteenth Report of 2002 to the Senate.

The Committee draws the attention of the Senate to clauses of the following bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to 1(a)(v) of Standing Order 24:

Trade Practices Amendment (Liability for Recreational Services
Bill 2002

Transport Safety Investigation Bill 2002



446

Trade Practices Amendment (Liability for Recreational
Services) Bill 2002

Introduction

The Committee dealt with this bill in Alert Digest No. 9 of 2002, in which it made
various comments. The Minister for Revenue and Assistant Treasurer has responded
to those comments in a letter dated 21 October 2001. A copy of the letter is attached
to this report. An extract from the Alert Digest and relevant parts of the Minister�s
response are discussed below.

Extract from Alert Digest No. 9 of 2002

This bill was introduced into the House of Representatives on 27 June 2002 by the
Parliamentary Secretary to the Minister for Finance and Administration. [Portfolio
responsibility: Treasury]

The bill proposes to amend the Trade Practices Act 1974 to allow individuals to
waive their contractual right to sue in relation to injury suffered while undertaking
hazardous recreational activities.

Provision of incorrect print of bill and late provision of correct print of
bill

The Committee commented on this bill in Alert Digest No. 7 of 2002, basing its
comments on the print of the bill which had been supplied to it in the usual way.
Although the bill was debated and passed in the House of Representatives on 28
August 2002, it was not until 9 September 2002 that the Committee secretariat
received a substituted �First Reading Print� which was, apparently, the version
which was debated in the House of Representatives. Among other differences
between the two versions of the bill, one difference is that the substituted version
does not contain the proposed new paragraph 68B(1)(d) of the Principal Act upon
which the Committee commented in Alert Digest No. 7 of 2002.

The differences between the two versions are significant. The Committee, therefore,
seeks the Treasurer�s advice as to why the Committee was not provided with the
correct version of the bill until 10 weeks after the bill had been first introduced on
27 June 2002.
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Hereunder is the extract from Alert Digest No. 7 of 2002 in relation to the initial
version of the bill, followed by the comments the Committee has made in relation to
the substituted version of the bill.

COMMENTS IN RELATION TO FIRST VERSION OF THE BILL

Dilution of liability for death or personal injury
Proposed new section 68B

Proposed new section 68B of the Trade Practices Act 1974 would enable a
corporation to exclude, restrict or modify the obligation, currently imposed by
section 74 of the Act, that services will be rendered with due care and skill, and that
any materials supplied in connection with those services will be reasonably fit for
their purpose. Although the ability of the corporation to exclude, restrict or modify
that obligation is limited to the supply of recreational services (as defined in
proposed new subsection 68B(2)), the provision may be seen as coming within the
Committee�s Terms of Reference, especially because the exclusion, restriction or
modification of liability is confined to liability for death or personal injury, two
interests which are generally given all possible protection. The Parliamentary
Secretary who introduced the bill asserted in his second reading speech that the bill
�seeks to achieve that balance [between protecting consumers and allowing them to
take responsibility for themselves] in a way that will benefit consumers and the
many small businesses that are involved in recreational activities.� The Committee
brings this provision to the attention of Senators, but leaves for consideration by the
Senate as a whole whether the bill trespasses unduly on the personal rights currently
provided by section 74 of the Act.

Other than this, the Committee makes no further comment on this provision.

Uncertain operation
Proposed new paragraph 68B(1)(d)

Proposed new paragraph 68B(1)(d) would prevent a corporation from excluding,
restricting or modifying its liability in cases where the corporation has been grossly
negligent. The concept of �gross negligence� is one that the common law has never
been asked to define, at least in relation to conduct causing death or personal injury.
The Committee, therefore, brings to the attention of Senators the fact that this bill
may be productive of considerable uncertainty for a number of years after it has
been in force.
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Other than this, the Committee makes no further comment on this provision.

COMMENTS IN RELATION TO THE SUBSTITUTED VERSION OF
THE BILL

Dilution of liability for death or personal injury
Proposed new section 68B

The comments which the Committee made about the version of proposed paragraph
68B(1)(d) which was before it when Alert Digest No. 7 of 2002 was considered, are
now clearly not applicable. However the Committee makes the following comments
about the correct version of proposed new section 68B as a whole, being a provision
which lessens the liability of corporations for death and personal injury.

While the original version of the bill would have prevented a corporation from
excluding its liability for its own gross negligence, the current version of the bill
would permit such an exclusion of liability. Under the Bill as passed by the House
of Representatives, a corporation which provides recreational services will be
permitted to completely exclude any liability for death or personal injury which it
might otherwise have been under to those to whom it provides such recreational
services, even though the death or personal injury is caused by the gross and wilful
lack of care of those acting for the corporation. Furthermore, while the original
version of the bill made the ability to exclude, restrict or modify liability subject to
the implementation by the corporation of a �reasonable risk management strategy�,
this limitation has been omitted from the current version of the bill. Those
corporations which provide recreational services may knowingly act in a way which
is contrary to any reasonable means of managing the risks of the activity, but
exclude their liability for any resultant death or personal injury suffered by their
customers.

The one possible saving grace of the current version of the bill is that a corporation
will still not be able to exclude its liability for death or personal injury suffered by a
minor (ie, a person under eighteen years of age) to whom it provides recreational
services. However, that saving grace is the product solely of common law principles
of contract law, and not of the bill passed by the House of Representatives.

The Committee, therefore, seeks the Treasurer�s advice on these aspects of the
bill.
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Pending the Treasurer�s advice, the Committee draws Senators� attention to the
provision, as it may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee�s terms of reference.

Relevant extract from the response from the Minister and
Assistant Treasurer

I refer to matters raised by the Scrutiny of Bills Committee in its Alert
Digest No 9 of 2002 concerning the Trade Practices Amendment (Liability
for Recreational Services) Bill 2002. I am responding on behalf of the
Treasurer and as Minister responsible the legislation considered by the
Committee.

Alert Digest No 7 of 2002 made remarks on a version of the Bill which
appeared to be different to that which was introduced into the Parliament. I
am advised that this mistake was the result of an inadvertent administrative
oversight which occurred in the House of Representatives Table office at a
time when that office was subject to significant and unusual work loads at
the end of a . Parliamentary Sitting period. I am assured that the likelihood
of such an incident being repeated is low.

The error was not discovered until Alert Digest No 7 of 21 August 2002 was
examined by a Treasury official. The matter was immediately investigated
and the error rectified.

In Alert Digest No 9 of 2002, the Committee commented on the correct
version of the proposed new section 68B, referring to it as �a provision
which lessens the liability of corporations for death and personal injury�.

As noted in the Bill�s Explanatory Memorandum, the contractual rights
which consumers have by virtue of the Trade Practices Act (TPA) were not
enacted with any specific intention that they might be used to provide
remedies where consumers died or were injured as a result of a breach of a
condition or warranty implied by the Act.

The purpose of the Bill is to ensure that the object of the TPA is not
subverted for an improper purpose. There is scant evidence of the Act having
been used in the past as a vehicle for seeking damages in cases of death or
personal injury. However, there is nonetheless a legitimate concern that the
rights conferred by the Act might be misused to undermine the significant
law reforms currently being undertaken by State and Territory jurisdictions
to rectify the defects which are apparent in existing common law regimes.

In particular, there is a widespread community perception that litigants have
abused their common law rights to sue for negligence and related causes of
action, and that this is a significant factor in the current public liability
insurance crisis. The Commonwealth recognises the primary role of the State
and Territories in improving the law in this area, and the proposed section
68B is designed merely to underpin State and Territory reforms and ensure
just outcomes for the community at large.
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Senators should also note that the Bill has been considered by the Review of
the Law of Negligence, chaired by Justice Ipp.

The Final Report of the Review of the Law of Negligence found that the Bill
was effective in removing the obstacle presented by section 68 to the
exclusion of the warranties implied by section 74. However, the Review
concluded that that the Bill does not, by itself, exclude, restrict or modify the
liability of providers of recreational services. The ordinary law of contract
presents various significant obstacles to the achievement of that end.

The Committee thanks the Minister for this response, but raises the following
matters in relation to it.

The Committee recognises that there are problems in this area which should be
addressed and that the bill proposes to do this. The Committee agrees that it is
necessary to balance consumer protection against allowing consumers to take
responsibility for their own actions. Nevertheless, the Committee would appreciate
further details of its intended operation.

Firstly, it is possible that the bill may result in uncertainty, particularly in relation to
exclusion clauses which will be included in consumer contracts in reliance on the
new provision. It is likely that this will result in lengthy legal challenges to test the
extent of the power. These challenges will be complicated by State and Territory
provisions which, as the Minister observes, have a significant role in this area. It is
especially likely that difficulties will arise in relation to families, where one family
member buys tickets for recreational services for the whole family, including
minors. In any event, it appears that the bill will likely cause an increase in
litigation, at least in the short term.

Next, the Committee would appreciate amplification of the Minister�s advice that
the Trade Practices Act (TPA) was not intended to provide remedies where
consumers have died or were injured as a result of a breach of a condition or
warranty implied by the TPA. Other provisions of the TPA provide for
compensation for death or injury.

The Committee also would be grateful for additional advice as to why the Minister
describes taking action under the TPA as improper subversion and abuse of
common law rights. It may be that the TPA was not intended to be used to facilitate
such actions, but that is not the effect of the way it is drafted.
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As noted above, the Committee accepts that it may be appropriate for consumers to
take more personal responsibility for their actions. However, this should be
accompanied by appropriate safeguards. For instance, earlier proposals provided
that exclusion clauses could not limit liability for gross negligence. In addition,
limiting liability was to be subject to the corporation having a reasonable risk
management strategy. The present bill does not include either of these protections.

The Committee seeks the Minister�s further advice on these aspects of the bill.

Pending the Minister�s advice, the Committee draws Senators� attention to the
provision, as it may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee�s terms of reference.
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Transport Safety Investigation Bill 2002

Introduction

The Committee dealt with this bill in Alert Digest No. 6 of 2002, in which it made
various comments. The Minister for Transport and Regional Services responded to
those comments in a letter dated 16 September 2002.

In its Twelfth Report of 2002, the Committee commented on the Minister�s
response. It also decided to seek a briefing on this bill from departmental officers
and, if necessary, to report further. On 21 October 2002, the Committee was briefed
by officers of the Australian Transport Safety Bureau (ATSB) of the Department of
Transport and Regional Services. The Committee thanks the Minister for this
prompt response.

The main points which emerged from the briefing are set out at the end of the report
on this bill. A proof copy of the Hansard transcript of the briefing is also attached to
the back of this report.

For ease of reference, hereunder is an extract from the Twelfth Report of 2002,
which includes the Minister�s response of 16 September together with the
Committee�s comments, followed by the Committee�s comments in relation to the
briefing.

Extract from Alert Digest No. 6 of 2002

This bill was introduced into the House of Representatives on 20 June 2002 by the
Minister for Transport and Regional Services. [Portfolio responsibility: Transport and
Regional Services]

The bill proposes to establish an updated aviation, marine and rail transport safety
regime for Australia based on the principles of international best practice. The
regime includes provisions for the reporting of transport safety matters, conducting
of safety investigations, making of safety action statements and publication of
investigation results; and consolidates the Australian Transport Safety Bureau�s
investigation powers. The bill also contains regulation making provisions.



453

Delegation of power
Clause 33

Clause 33 of this bill would permit the Executive Director of Transport Safety
Investigation (or his or her delegate, who may be any person, so long only as the
Executive Director is satisfied that the delegate is a suitable person to exercise the
power � see subclauses 13(1) and (6)) to enter �special premises� without a warrant
and without the occupier�s consent. �Special premises� are defined as an accident
site or vehicle. The power to enter an accident site appears reasonable but the power
to enter vehicles appears wide. The Committee therefore seeks the Minister�s
advice as to the circumstances in which the power to enter vehicles will be
exercised and any safeguards in the legislation for its operation.

The Committee draws Senators� attention to the provision, as it may be considered
to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of
the Committee�s terms of reference.

Relevant extract from the response from the Minister

Thank you for the letter of 27 June 2002, from the Standing Committee for the
Scrutiny of Bills, concerning Clause 33 of the Transport Safety Investigation Bill
2002 (the TSI Bill). I am pleased to provide assistance to the Committee on this
matter.

Clause 33 of the TSI Bill gives the Executive Director power to enter �special
premises� without the occupier�s consent and without obtaining a warrant. The
Executive Director is proposed to be able to do so with such assistance, and by such
force, as is necessary and reasonable. Clause 3 of the Bill defines �special premises�
as accident site premises or a vehicle. The Clause 33 power is somewhat broader
than existing powers under Part 2A of the Air Navigation Act 1920 and the
Navigation (Marine Casualty) Regulations 1990. For example, Regulation 11 of the
Navigation (Marine Casualty) Regulations refers to the ability of the inspector or an
investigator to board a ship without consent or a warrant to protect evidence that will
be removed, destroyed or interfered with before consent or a warrant can be
obtained.

The power to enter �special premises� without consent or a warrant is in the TSI Bill
to allow an investigator to gain access to accident sites in order to preserve and
collect, as soon as possible, potentially vital evidence relevant to an investigation. It
may be impossible or impracticable to obtain consent or a warrant where evidence is
perishable and needs to be preserved immediately. As explained in the Explanatory
Memorandum, this power extends to vehicles, which, by their highly mobile nature,
may also need to be quickly accessed in case they are removed to a less accessible
location where relevant evidence may be removed or destroyed simply by virtue of
the vehicle relocating. Further, in a major transport accident involving large-scale
loss of life or damage, subsequent litigation can include criminal proceedings and/or
civil claims for billions of dollars. There are therefore strong incentives to tamper
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with evidence and immediate powers of entry are needed to ensure evidence is
preserved. I note that the definition of �special premises� in the TSI Bill to include a
vehicle, is consistent with the definition of �premises� for investigative purposes
under other Commonwealth legislation, such as the Export Control Act 1982.

Powers under Clause 33 may appear to be broader than some Commonwealth
legislative provisions allowing entry to vehicles without the occupier�s consent or a
warrant. For example, other similar Commonwealth legislative provisions permit
such entry only in limited circumstances such as where there are reasonable grounds
for suspecting there is evidential material in the vehicle and the circumstances are
serious or urgent. However, the broader nature of Clause 33 is justified by the �no
blame� future safety object of ATSB investigations. Consistent with the �no blame�
object, there are strict limits placed on the use of OBR evidence, and Restricted
Information is further protected. ATSB reports cannot be used in civil or criminal
proceedings. The search and entry provisions in the TSI Bill were closely scrutinised
by the Attorney-General�s Department during the drafting process, and Clause 33
was not considered to trespass unduly on personal rights and liberties.

The TSI Bill contains sufficient general safeguards to prevent an abuse of the power
provided under Clause 33. Firstly, Clause 28 has the effect of limiting the exercise of
the power to the purposes of an investigation under the TSI Bill. Secondly,
subclauses 13(1) and (6) have the effect of confining the Executive Director�s
delegation to a suitable person for the exercise of the power. Such a delegation is
likely to be made only where it is essential, for example, where there is an accident
in a remote location and it is necessary to delegate powers to an appropriately
qualified person in order to collect perishable evidence and to interview witnesses
before their memory fades. Additionally, Clause 16 requires the Executive Director,
or the Executive Director�s delegate, to have regard to the desirability of minimising
any resulting disruption to transport by means of transport vehicles.

With regard to the seizure of evidential material, as a result of an exercise of power
under Clause 33, Paragraph 36(3)(b) requires that the material be directly relevant to
the investigation concerned and the Executive Director must believe on reasonable
grounds that it is necessary to seize the material in order to prevent it being
interfered with or to prevent its concealment, loss, deterioration or destruction.

The inclusion of Clause 33 in the TSI Bill is consistent with international obligations.
The current text of Annex 13 to the Convention on International Civil Aviation
(Chicago Convention), to which Australia is a party, includes standards and
recommended procedures that are applicable from 1 November 2001. For example,
paragraph 5.6 of Annex 13 provides that:

�The investigator-in-charge shall have unhampered access to the wreckage
and unrestricted control over it to ensure that a detailed examination can be
made without delay by authorized personnel participating in the
investigation.�

Clause 33 is thus in line with equivalent powers in other jurisdictions, such as New
Zealand.

With the safeguards provided in the TSI Bill, I believe Clause 33 will not be used
excessively or outside the context of what is necessary for the conduct of a transport
safety investigation.

Thank you for seeking clarification on this matter from me.
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The Committee thanks the Minister for this detailed response, which gives reasons
for the delegation power and describes the safeguards for its operation. The
Committee, however, remains concerned at the nature and extent of the power. As
the Minister notes, the power is broader than similar powers in related legislation.
There is also no constraint on the power except the subjective opinion of the
Executive Director that a person is suitable.

The Committee therefore seeks from the Minister a briefing from departmental
officers on these aspects of the bill. After the briefing the Committee may report
further on the bill.

The Committee also draws to the attention of the Senate its Fourth Report of 2000,
Entry and Search Provisions in Commonwealth Legislation. That report advises that
the power to enter and search premises is exceptional and not to be granted as a
matter of course. The report provides a set of principles with which search and entry
provisions should conform. The provisions in the present bill, however, may not
comply with all of these principles.

In the meantime, the Committee continues to draw Senators� attention to the
provision, as it may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee�s terms of reference.

The Committee�s comments in response to the briefing by
Departmental officers

The ATSB emphasised that the relevant powers in the bill related only to �no
blame� safety investigations which were recognised by international conventions.
The ATSB suggested that such a purpose was a major constraint on the exercise of
the powers. The ATSB quoted the Committee�s Fourth Report of 2000: Entry and
Search Provisions in Commonwealth Legislation, which recommended that, in
considering whether to provide for entry and search, Parliament should take into
account proportionality between the object of the power and the degree of intrusion
involved. The ATSB submitted that the balance of proportionality favoured the
proposed provisions.
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The ATSB advised that both Canada and New Zealand provided wider powers for
�no blame� safety investigations than for other inquiries.

In any event, the ATSB noted, the bill requires a warrant for most entry powers.
The ATSB further advised that the bill provides safeguards for the few cases which
would not require a warrant. For instance, any self-incriminating evidence cannot be
used in adversarial proceedings. In addition, marine powers of entry and search will
now be in primary rather than delegated legislation.

Finally, the ATSB suggested that the powers were proportionate given the
practicalities of their exercise.

The Committee, however, remained concerned at the provisions, asking about the
process of delegation by the Executive Director, in order to ensure that the delegate
was an appropriate person to exercise the power. The Committee developed this line
of question to include the lack of nexus in the legislation itself to connect the
delegation power to criteria such as qualifications and experience. The Committee
noted that under the bill a delegate need have no specific training in accident safety
investigation or in search and entry procedures, which need a particular style and
approach; basic criteria in relation to these matters should be established.

Another area of concern for the Committee was direct breach of individual rights.
The view was expressed that private rights were involved, notwithstanding the �no
blame� nature of the investigation. Powers exercised under such investigations still
intrude on personal rights.

These breaches of individual rights were exacerbated by the nature of the power
conferred, which appeared quite broad. For instance, the entry and search provision
applies to any vehicle, whether or not it is at the scene of an accident. In addition,
these and other provisions, which may be seen as arbitrary or summary, are not
adequately defined. In this context there is no reasonable grounds qualification to
the key clause 33. This is in contrast to related legislation.

The Committee also suggested that a warrant can be obtained relatively quickly, on
oral testimony. Related legislation also provides for this.

Apart from the briefing, the Committee notes that provisions in the bill relating to
identity cards may be deficient in that they do not require persons exercising
premises powers to give a proper caution to those affected by them.
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Conclusions of the Committee

The Committee concludes that the present provisions of the bill may be considered
to trespass unduly on personal rights and liberties in that it fails to implement a
number of principles set out in its Fourth Report of 2000: Entry and Search
Provisions in Commonwealth Legislation. These principles could be implemented
by either the Act or the regulations, although if the regulations are used then the Act
must refer expressly to them. The principles are as follows:

(a) criteria should be established to ensure delegates have proper qualifications
and training;

(b) there should be a process whereby delegates must not only identify
themselves, but also caution people affected as to their rights; and

(c) any entry and search powers not involving an accident where loss of life has
occurred, or which involve a vehicle away from an accident site, should be
subject to a reasonable grounds requirement.

The Committee seeks the further advice of the Minister on these three matters.

In the meantime, the committee continues to draw Senators' attention to the
provision, as it may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee's terms of reference.

Jan McLucas
       Chair










































