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TERMS OF REFERENCE

Extract from Standing Order 24

(1)

(a)
At the commencement of each Parliament, a Standing Committee for the Scrutiny of Bills shall be appointed to report, in respect of the clauses of bills introduced into the Senate, and in respect of Acts of the Parliament, whether such bills or Acts, by express words or otherwise:

(i)
trespass unduly on personal rights and liberties;

(ii)
make rights, liberties or obligations unduly dependent upon insufficiently defined administrative powers;

(iii)
make rights, liberties or obligations unduly dependent upon non-reviewable decisions;

(iv)
inappropriately delegate legislative powers; or

(v)
insufficiently subject the exercise of legislative power to parliamentary scrutiny.

(b)
The Committee, for the purpose of reporting upon the clauses of a bill when the bill has been introduced into the Senate, may consider any proposed law or other document or information available to it, notwithstanding that such proposed law, document or information has not been presented to the Senate.

SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS
ELEVENTH REPORT OF 2001

The Committee presents its Eleventh Report of 2001 to the Senate.

The Committee draws the attention of the Senate to clauses of the following bills which contain provisions that the Committee considers may fall within principles 1(a)(i) to 1(a)(v) of Standing Order 24:


Fair Prices and Better Access for All (Petroleum) Bill 2001


General Insurance Reform Bill 2001


Migration Legislation Amendment (Immigration Detainees) Bill 

(No. 2) 2001

Reconciliation and Aboriginal and Torres Strait Islander Affairs


Legislation Amendment (Application of Criminal Code) Bill 2001

Treasury Legislation Amendment (Application of Criminal


Code) Bill (No. 2) 2001

Treasury Legislation Amendment (Application of Criminal


Code) Bill (No. 3) 2001

Fair Prices and Better Access for All (Petroleum) Bill 2001

Introduction
The Committee dealt with this bill in Alert Digest No. 8 of 2001, in which it made various comments. Senator Schacht has responded to those comments in a letter received on 28 August 2001. A copy of the letter is attached to this report. An extract from the Alert Digest and relevant parts of the Senator’s response are discussed below.
Extract from Alert Digest No. 8 of 2001

This bill was introduced into the Senate on 19 June 2001 by Senator Schacht as a Private Senator’s bill.

The bill proposes to enable franchisees in the petroleum sector to purchase fuels for re-sale from a variety of sources. Under the bill, franchisees will be entitled to secure up to 50% of their fuel supplies from sources other than their principal branded supplier. Franchisees using this option will receive ACCC protection as the bill makes all future contracts between those covered by the Oilcode subject to section 47 of the Trade Practices Act 1974.

This bill is almost identical to a bill introduced in the House of Representatives on 30 August 1999 by Mr Fitzgibbon, and on which the Committee commented in Alert Digest No. 14 of 1999. The following comments echo those in that Digest.

Rights and liberties and contracts and compensation

Clauses 5 and 8 and Schedule 1

This bill is intended to secure improved competition in the wholesale petroleum market, and to help create an environment of fairer pricing and better access to fuel supplies in the retail petroleum market. The bill seeks to achieve this by giving service station operators the opportunity to “shop around for their fuel”. Specifically, the bill will allow franchisees to buy up to half of their fuel from suppliers other than those nominated in their franchise agreement.

The bill, therefore, proposes to intervene in legally binding contractual arrangements between franchisors and franchisees. The only circumstance in which provision is made for compensation involves persons who suffer loss or damage through a contravention of the bill – no provision is made for compensation as a result of the operation of the bill and its effect on rights under those existing contractual arrangements.

Further, by deeming certain (future) conduct to have breached section 47 of the Trade Practices Act 1974, and thus be the subject of the penalties provided by the Act, the bill may, in effect, require a defendant to prove certain matters and so reverse the onus of proof in penalty proceedings.

The Committee is concerned that, under the bill, facts may be deemed in such a way that a person is liable to pay a statutory penalty, even though this is a matter which a court would normally decide. The Committee would appreciate advice as to whether the Senator sponsoring the bill has any concerns that its deeming provision may intrude on the exercise of the judicial function.

In summary, while the bill expressly confers rights on franchisees, it may also affect the rights and liberties of franchisors. Given these considerations, the Committee seeks the advice of the Senator sponsoring the bill as to the reason for intervening in existing franchise contracts; whether compensation should be made available to those who suffer loss as a result of that intervention; and whether the bill will require a defendant to affirmatively prove certain matters if he or she wishes to avoid a statutory penalty.

Pending the Senator’s advice, the Committee draws Senators’ attention to these provisions, as they may be considered to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.

Relevant extract from the response from the Senator 

I thank you for the opportunity to respond to the concerns raised by the Committee in relation to this legislation.

The intention of the Bill is that if proclaimed the arrangements would operate prospectively only, and would only impact on future contractual relationships and future rights.

With respect to section 47 of the Trade Practices Act, it can be said to be legitimate for the legislature to determine – for the purpose of that section – what activities will and will not constitute breaches of that provision.

All non-prescribed matters would of course remain matters for the courts, and would be subject to the procedures laid out in the Act.

This is not inconsistent with the manner in which the Commonwealth has prescribed what constitutes a ‘service’ under Part IIIA of the Act.

My colleague Mr Fitzgibbon MP, responded to a similar question asked by Senator at the time the Bill was referred to the Senate Economics Reference Committee.

I trust this clarifies the issues being considered by the Committee in relation this Bill.

The Committee thanks the Senator for this response.

General Insurance Reform Bill 2001

Introduction
The Committee dealt with this bill in Alert Digest No. 9 of 2001, in which it made various comments. The Minister for Financial Services and Regulation has responded to those comments in a letter dated 27 August 2001. Although this bill was passed by the Senate, with amendments, on 27 August 2001, the Minister’s response may, nevertheless, be of interest to Senators. A copy of the letter is attached to this report. An extract from the Alert Digest and relevant parts of the Minister’s response are discussed below.

Extract from Alert Digest No. 9 of 2001

This bill was introduced into the House of Representatives on 28 June 2001 by the Minister for Financial Services and Regulation. [Portfolio responsibility: Treasury]

The bill proposes to amend the Insurance Act 1973 to introduce a revised regulatory framework for general insurers which will bring the general insurance supervisory regime into line with the supervisory regime for authorised deposit-taking institutions and life insurers. 

The bill also contains transitional provisions and makes consequential amendments to the Australian Prudential Regulation Authority Act 1998; Australian Securities and Investments Commission Act 2001; Corporations Act 2001; Financial Sector (Collection of Data) Act 2001; Financial Transactions Reports Acts 1988; Insurance Acquisitions and Takeovers Act 1991; and Seafarers Rehabilitation and Compensation Act 1992.
Non disallowable determinations

Proposed new section 7

Item 21 of Schedule 1 to the bill proposes to insert a new section 7 in the Insurance Act 1973. This section will permit the Australian Prudential Regulation Authority (APRA) to issue a determination that “all or specified provisions of [that] Act do not apply to a person”. This provision appears to allow APRA to exercise a legislative function, but does not subject the exercise of that function to Parliamentary scrutiny by, for example, ensuring that such determinations are disallowable instruments. The Committee therefore, seeks the Minister’s advice as to why section 7 determinations are not subject to Parliamentary scrutiny.

Pending the Minister’s advice, the Committee draws Senators’ attention to the provision, as it may be considered to insufficiently subject the exercise of legislative power to parliamentary scrutiny, in breach of principle 1(a)(v) of the Committee’s terms of reference.

Relevant extract from the response from the Minister 

The Australian Prudential Regulation Authority (APRA) needs to be an independent and operationally autonomous regulator to ensure the financial safety of policyholders. The International Association of Insurance Supervisors (IAIS) noted that an insurance supervisor must be organised so that it is able to accomplish its primary task, i.e. to maintain efficient, fair, safe and stable insurance markets for the benefit and protection of policyholders. It should at any time be able to carry out this task efficiently in accordance with the IAIS Insurance Core Principles. In particular the core principles state that the insurance supervisor should be operationally independent and accountable in the exercising of its functions and powers. Consistent with this approach, determinations under section 7 that provisions of the Act do not apply should not be disallowable by the Parliament.

In this respect, section 7 is consistent with section 11 of the Banking Act 1959 (the Banking Act) and powers under section 37 of the existing Insurance Act 1973 (the Insurance Act).

Determinations that certain provisions of the Act do not apply, allows flexibility and allow APRA to respond very quickly and continuously to developments in financial products or the system, as a whole, or where there may be prudential or other concerns about an institution. Recent events in the insurance industry demonstrate that events in financial markets can move unpredictably and with great speed, and that the regulatory environment must respond quickly, and with certainty, to these changes. It is therefore crucial that APRA be able to respond with certainty in the making of exemptions, and also in relation to their revocation or variation (for example, to impose additional conditions) where necessary.

Furthermore, a determination under section 7 could contain commercial-in-confidence information about an individual general insurer which should not be made public. On this basis it is considered that it is not appropriate for a determination under section 7 to be a disallowable instrument.

The Committee thanks the Minister for this response which states that the Australian Prudential Regulation Authority (APRA) “needs to be an independent and operationally autonomous regulator to ensure the financial safety of policyholders”.

In permitting APRA to issue determinations that “all or specified provisions of the Act do not apply to a person” the Act appears to permit APRA to exercise a legislative function. It is difficult to see how Parliamentary scrutiny of such determinations would imperil the financial safety of policyholders.

The Committee continues to draw Senators’ attention to this provision, as it may be considered to insufficiently subject the exercise of legislative power to parliamentary scrutiny, in breach of principle 1(a)(v) of the Committee’s terms of reference.
Inappropriate delegation of legislative power

Proposed new sections 7A, 14, 20

The bill also proposes to insert new sections 7A, 14 and 20 in the Insurance Act 1973. These provisions would impose criminal liability on a person who fails to comply with either a determination made, or a condition imposed, by APRA. These provisions also appear to give APRA power to create criminal liability, without reference to the Parliament. The Committee, therefore, seeks the Minister’s advice as to why this delegation of legislative power is appropriate and whether a person affected has any review rights.

Pending the Minister’s advice, the Committee draws Senators’ attention to the provisions, as they may be considered to delegate legislative powers inappropriately, in breach of principle 1(a)(iv) of the Committee’s terms of reference.

Relevant extract from the response from the Minister 

It is important that APRA be able to impose conditions on authorities and exclusions, to ensure that there is a degree of flexibility so APRA can respond appropriately to particular cases and circumstances. These conditions will need to be enforceable. However, revocation of an authority or exemption on account of the breach of a condition may be a disproportionate response, as well as being complicated procedure and not always in the interests of policyholders. Accordingly, it has been decided that the appropriate course is to attach criminal penalties to breaches of such conditions.

Decisions relating to whether criminal liability should be imposed on those who fail to comply with a condition imposed by APRA are necessary for an effective prudential enforcement regime. While it is true that such decisions have direct implications for the commercial interests of the parties concerned, the broader consequences of such decisions for policyholders and the financial system as a whole are also of concern.

The most competent authority in Australia to assess these implications will be APRA, which is required under its legislation to balance the objectives of financial safety and efficiency, competition, contestability and competitive neutrality. It would be undesirable to have APRA’s decisions in this critical area altered by another body that is unlikely to have the same degree of specific competence or interest and expertise in the public interest dimension of the financial system. For example, there may be times when decisions relating to whether a breach of authorisation conditions form part of a broader intervention strategy to resolve a substantial prudential concern, and maximum certainty of outcome will be highly desirable.

That said, decisions relating to the imposition of criminal liability for those who fail to comply with a determination made, or a condition imposed by APRA will still be subject to judicial review under the Administrative Decision (Judicial Review) Act 1977. Taking this into account, together with the wider concerns outlined above, judicial review is seen as providing an appropriate balance between private and public protections in this case.

The Committee thanks the Minister for this response which indicates that the imposition of criminal liability for failure to comply with a condition imposed by APRA is necessary for “an effective prudential enforcement regime”. This is a matter best left for determination by the Senate as a whole.

The Committee continues to draw Senators’ attention to these provisions, as they may be considered to delegate legislative powers inappropriately, in breach of principle 1(a)(iv) of the Committee’s terms of reference.
Strict liability offences

Proposed new sections 7A, 9(1), 10(1), 10(2), 14, 20

The offences created by proposed new sections 7A, 9(1), 10(1) and (2), 14 and 20 of the Insurance Act 1973 are stated to be offences of strict liability. However, the Explanatory Memorandum provides no reasons for the imposition of this form of criminal liability. The Committee, therefore, seeks the Minister’s advice as to why strict liability has been applied to these offences.

Pending the Minister’s advice, the Committee draws Senators’ attention to the provisions, as they may be considered to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.

Relevant extract from the response from the Minister 

An effective enforcement regime is crucial for APRA as a prudential regulator in fulfilling its roles and responsibilities. The experience of APRA, and previously the ISC, is that many fault liability offence provisions are virtually unenforceable, particularly in circumstances where the conduct that contravenes an offence provision involves a failure to act. The requirement to prove a mental element is a substantial impediment to proving such offences, due to the fact that evidence of intention or recklessness is often difficult to obtain, in the absence of admissions (ie, confessions) or independent evidence. This in turn reduces the effectiveness of using the prospect of prosecutions as a deterrent to imprudent behaviour or an incentive to negotiate a rectification plan.

Although the equivalent provisions in the Banking Act are fault liability provisions, the move to strict liability is consistent with consumer protection measures contained in the Corporations Act 1989 and the Managed Investments Act 1998 and with recent changes to the Superannuation Industry (Supervision) Act 1993 (the SIS Act).

It is vital that the new provisions are enforceable, otherwise the introduction of these provisions will be undermined. APRA’s standing would be tarnished if the situation were to arise where we are unable to achieve successful criminal prosecutions under the Insurance Act. It would only take a single widely publicised instance of APRA’s inability to prosecute to seriously erode public confidence in the insurance system.

In adopting a regime of strict liability for these provisions, rather than a fault liability regime as is currently the case under the Banking Act, there is a misunderstanding that offences identified as attracting strict liability will lead to a reversal in the onus of proof. Such offences will still require the prosecution to prove the elements of the offence beyond reasonable doubt. It will be open to a defendant to raise defences and to bear an evidential burden only as to their existence. The prosecution must then disprove the existence of any defence beyond reasonable doubt.

As the burden of proof on a defendant is an evidential burden, the defendant will only have to point to evidence that suggests a reasonable possibility that the defence applies. This is a considerably lower standard of proof than for the prosecution.

In addition, it is important to note that under clause 9.2 of the Criminal Code, it will still be a defence to establish that there was a reasonable mistake as to fact. Accordingly, strict liability is not the same as absolute liability.

Proposed subsections 9(1), 10(1) and 10(2)

Proposed subsections 9(1), 10(1) and 10(2) have the same effect as section 21 of the current Insurance Act, in that they provide that certain natural persons (other than Lloyd’s underwriters), and unauthorised bodies corporate, cannot carry on insurance business. However, consistent with the objective to harmonise regulatory requirements across APRA regulated institutions, where possible, existing provisions in the Insurance Act are proposed to be repealed and replaced by provisions modelled, to the extent possible, on provisions in the Banking Act. Accordingly, section 21 will be repealed and replaced with sections 9 and 10 that have been modelled on sections 7 and 8 of the Banking Act.

The nature of the offences remains consistent with current section 21 of the Insurance Act, that is, strict liability (see Treasury Legislation Amendment (Application of Criminal Code) Act (No. I) 2001, Schedule 1, Item 11). There will therefore be no change in the nature of these offences.

These provisions aim to protect the interests of policyholders. Should a person or institution be undertaking insurance business without an authority, and consequently without being subject to prudential supervision, the interests of the public are jeopardised. Policyholders of these enterprises, many unknowingly, will not be protected by the supervisory regime that applies to the general insurance industry. This exposes these policyholders to a greater risk of loss.

Recently, APRA has pursued approximately seven cases of businesses carrying on insurance business without an appropriate authority. Whether or not APRA undertakes enforcement action under these provisions, the provisions themselves should serve as a deterrent to those who may attempt to avoid prudential supervision. The benefits of prudential regulation are well recognised, and only those persons able to comply with minimum standards in relation to capital, risk management and the like should be entitled to enter the market in order to ensure the protection of policyholders.

Proposed sections 7A, 14 and 20

Sections 7 and 7A are new provisions that have been modelled on section 11 of the Banking Act. Section 7 will be used, for example, in relation to the grandfathering of current section 37 companies. A breach of a determination in force under subsection 7(1) results in an offence of strict liability under section 7A.

Currently, some small insurers may be exempted from certain requirements of the Insurance Act via section 37. Exemptions under section 37 are only available where an insurer undertakes a restricted class or classes of insurance business for the benefit of a limited group of (natural) persons and in circumstances where annual premium does not exceed a specified amount (the amount is currently set at $1. 5 million). Typically these insurers are exempt from the solvency and some reporting requirements of the Insurance Act.

A breach of current subsection 37(6) is a strict liability offence (see Treasury Legislation Amendment (Application of Criminal Code) Act (No. 1) 2001, Schedule 1, Item 15). Accordingly, in this situation there will be no change to the nature of a relevant offence.

Section 14 has been modelled subsection 9(6) of the Banking Act. While APRA has the power to impose conditions on the authorisation of an insurer under the current paragraph 29(1)(f) of the Insurance Act, a breach of such a condition does not constitute an offence under the Insurance Act. A breach would however be a trigger for other enforcement action such as an investigation under Part V of the Insurance Act. Therefore in order to strengthen the enforcement regime and ensure the Regulator has several types of enforcement tools available for use in different circumstances, and to harmonise the regulatory regimes applying to APRA regulated entities, this provision has been modelled on the Banking Act, which does include a penalty provision.

Section 20 has been modelled on subsection 1lAA(5) of the Banking Act. There is no equivalent provision in the Insurance Act, since it does not currently extend to NOHCs. Again, in order to harmonise the regulatory regimes applying to APRA regulated entities, this provision has been modelled on the Banking Act, which does include a penalty provision.

The Committee thanks the Minister for this response which indicates that strict liability provisions have been imposed to ensure “the effectiveness of using the prospect of prosecutions as a deterrent to imprudent behaviour or an incentive to negotiate a rectification plan”.

The Committee notes that the equivalent provisions in the Banking Act are fault liability provisions. Whether it is appropriate that the provisions in this bill now be designated as strict liability provisions is a matter best left for determination by the Senate as a whole.

The Committee continues to draw Senators’ attention to these provisions, as they may be considered to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.

Non-reviewable discretions

Proposed new sections 15 and 21

The bill proposes to insert new sections 15 and 21 in the Insurance Act 1973. Each of these sections gives APRA a discretion to revoke an authorisation previously granted. The exercise of these discretions is apparently not subject to external merits review by the Administrative Appeals Tribunal despite the fact that the exercise of other discretions is stated to be subject to such review, by specifying that Part VI of the Act applies. The Committee, therefore, seeks the Minister’s advice as to why the exercise of discretions under proposed sections 15 and 21 are not subject to merits review.

Pending the Minister’s advice, the Committee draws Senators’ attention to the provisions, as they may be considered to make rights, liberties or obligations unduly dependent upon non-reviewable decisions, in breach of principle 1(a)(iii) of the Committee’s terms of reference.

Relevant extract from the response from the Minister 

Decisions relating to who may and may not engage in insurance business may have serious consequences for policyholders, the insurance industry and the financial system as a whole. While it is true that such decisions have direct implications for the commercial interests of the parties concerned, the broader consequences of such decisions for policyholders could be profound.

The most competent authority in Australia to assess these implications will be APRA, which is required under its legislation to balance the objectives of financial safety and efficiency, competition, contestability and competitive neutrality. It would be undesirable to have APRA’s decisions in this critical area altered by another body that is unlikely to have the same level of specific competence or interest and expertise in the public interest dimension of the financial system. For example, there may be times when decisions relating to the revocation of authorities form part of a broader intervention strategy to resolve a substantial prudential concern and maximum certainty of outcome will be highly desirable. 

These decisions should also not be subject to merits review for the following reasons: 

(
these decisions are financial decisions with a significant public interest element;

(
APRA supervises the financial soundness of institutions and decisions of a prudential nature need to be made to protect policyholder interests;

(
these prudential decisions arise from the need to take rapid and decisive action against an insurer to restore or maintain policyholders and investor confidence in the market;

(
a decision to revoke an authority may be accompanied by a direction for the insurer to divest itself of relevant insurance business, which of necessity will be a complicated process, and the existence of merits review (with consequent delay) may frustrate this process, making it difficult to put in place arrangements with transferee insurers, and result in uncertainty for policyholders;

(
The Financial System Inquiry, at Recommendation 33, supported the view that prudential decisions should not be subject to administrative review. In the handling of a financial crisis, APRA needs to be independent of executive government and possess strong regulatory powers to ensure that it can act very quickly to prevent contagion effects in the financial system. Administrative review would curtail rapid action being taken by APRA to resolve a financial crisis.

However decisions relating to the revocation of an authority will, nevertheless, be subject to the Treasurer’s agreement. In addition, such decisions are also subject to judicial review under the Administrative Decisions (Judicial Review) Act 1977. Moreover, in the case of revocation of an authority, where the prospect of private loss is more immediate, grounds for revocation are clearly specified in the Bill as a guard against arbitrary decision making and to guide such review. Taking this into account, together with the wider concerns outlined above, judicial review is seen as providing an appropriate balance between private and public protections in this case.

The Committee thanks the Minister for this response. Whether these discretions should be reviewable is a matter best left for determination by the Senate as a whole.

The Committee continues to draw Senators’ attention to the provisions, as they may be considered to make rights, liberties or obligations unduly dependent upon non-reviewable decisions, in breach of principle 1(a)(iii) of the Committee’s terms of reference.

Abrogation of the privilege against self-incrimination

Proposed new section 49D

The bill proposes to insert a new section 49D in the Insurance Act 1973. This section will abrogate the privilege against self-incrimination for a person providing information under proposed new sections 49 and 49A (which impose a duty on auditors and actuaries of general insurers to provide information to APRA).

Subsection 49D(2) provides that any information given is not admissible in evidence in proceedings against the person (other than a proceeding in respect of the falsity of the information) if, before giving the information, the person claims that giving the information might tend to incriminate him or her, and giving the information might in fact tend to incriminate him or her.

While subsection 49D(2) does limit the circumstances in which incriminating information may be used in evidence, any information derived from that incriminating information is not protected. The Committee, therefore, seeks the Minister’s advice as to why proposed subsection 49D(2) makes no provision for derivative use immunity.

Pending the Minister’s advice, the Committee draws Senators’ attention to the provision, as it may be considered to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.

Relevant extract from the response from the Minister 

Proposed section 49D of the Insurance Act has been modelled on section 16B of the Banking Act. In particular, proposed subsection 49D(2) of the Insurance Act is similar in terms to subsection 16B(6) of the Banking Act. In 1998, the Scrutiny of Bills Committee specifically referred to subsection 16B(6) of the Banking Act noting that it was “in a form which the Committee has previously been prepared to accept” (Alert Digest No. 4 of 1998). Accordingly, since the proposed section 49D of the Insurance Act has been modeled on section 16B the Banking Act, which has been accepted by the Committee, it is not clear why there should be any difference between the approaches adopted.

In addition, the issue of derivative use immunity has recently been considered in the context of the SIS Act. Section 287 of the SIS Act overrides the privilege against self-incrimination in relation to information required to be produced to the Regulator under Part 25, where Part 25 is concerned with compulsory information‑gathering powers in the context of an inspection. The Part 25 powers apply to accountants and actuaries as they are “relevant persons”.

Amendments were made by the Financial Sector Legislation Amendment Act (No. 1) 2000, to remove derivative use immunity from section 287 of the SIS Act. The effect of this amendment was to prevent a person subject to investigation under the SIS Act from claiming privilege in respect of the production of books (‘use immunity’), or any information, document or other evidence obtained as a direct or indirect consequence of that person making an oral statement or signing a record of interview (‘derivative use immunity’).

This amendment was made since it was recognised that the experience of the former ISC, and now APRA, is that these immunities make it exceptionally difficult to pursue prosecutions under the SIS Act. Given the strong growth in superannuation savings, and the increasingly important role they play in ensuring that people make adequate provision for their income in retirement, it was considered that removal of these immunities was warranted in order to allow the Regulator to more effectively prosecute persons who contravene the SIS Act.

Similar changes were also made to the Corporations Law and the Australian Securities and Investments Commission Act 1989 in 1992 following recommendations by the Parliamentary Joint Committee on Corporations and Securities.

In the context of general insurance, the ability to prosecute persons who contravene the Insurance Act is also of considerable importance. It ensures APRA is able to appropriately protect the interests of policyholders.

Accordingly, Parliament has explicitly recognised, through amendments to section 287 of the SIS Act, that the ability of the Regulator to effectively prosecute persons is paramount. Therefore it is considered necessary that there be no provision for derivative use immunity in the General Insurance Reform Bill 2001.

The Committee thanks the Minister for this response. In its Seventh Report of 2001, in relation to the National Crime Authority Amendment Bill 2000, the Committee observed that the abrogation of the privilege against self-incrimination and the loss of derivative use immunity had been the subject of considerable comment in previous Committee reports, and remains a matter of concern for the Committee. It involves striking an appropriate balance between the rights of the individual and the interests of the community. It is an issue best left for resolution by the Senate as whole.

The Committee continues to draw Senators’ attention to the provision, as it may be considered to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.

Migration Legislation Amendment (Immigration Detainees) Bill (No. 2) 2001

Introduction
The Committee dealt with this bill in Alert Digest No. 9 of 2001, in which it made various comments. The bill contains provisions which are similar to those removed from the Migration Legislation Amendment (Immigration Detainees) Bill 2001 on 21 June 2001, on which the Committee commented in Alert Digest No. 6 of 2001, and to which the Minister responded in a letter dated 25 June 2001.

The Minister for Immigration and Multicultural Affairs has responded to the comments in Alert Digest No. 9 of 2001 in a letter dated 23 August 2001. A copy of the letter is attached to this report. Also attached for information is a copy of the Minister’s earlier response dated 25 June 2001.
An extract from Alert Digest No. 9 of 2001 and relevant parts of the Minister’s response are discussed below.

Extract from Alert Digest No. 9 of 2001

This bill was introduced into the House of Representatives on 27 June 2001 by the Minister for Immigration and Multicultural Affairs. [Portfolio responsibility: Immigration and Multicultural Affairs]

The bill proposes to amend the Migration Act 1958 to introduce a power to strip search immigration detainees and to apply search powers in State and Territory legislation to immigration detainees held in a State or Territory prison or remand centre. The measures proposed are intended to address the increasing incidence of weapons and other objects found in detention facilities, and inappropriate behaviour by detainees, that might lead to personal injuries and damage to property. 

Inappropriate delegation of legislative power

Proposed new sections 7A, 14, 20

The provisions of this bill are similar to certain provisions in a bill introduced into the House of Representatives on 5 April (the Migration Legislation Amendment (Immigration Detainees) Bill 2001) and on which the Committee commented in Alert Digest No. 6 of 2001. On 25 June the Committee received a briefing on the provisions of this bill as well as a response from the Minister for Immigration and Multicultural Affairs.

On 21 June a number of provisions of concern to the Committee were removed from the earlier bill. These provisions have now been changed and included in this bill.

The provisions in the earlier bill which were of concern to the Committee included:

· a series of provisions enabling an authorised officer, without warrant, to conduct a ‘strip search’ of a person in immigration detention to determine whether that detainee possess a weapon or other thing capable of being used to inflict bodily injury or facilitate an escape; and

· a provision which applied, as Commonwealth law, those State or Territory laws which conferred a power to search persons serving a sentence or being held on remand to a person held in immigration detention in a State or Territory prison.

The changes made by the current bill to the provisions previously introduced are:

· new paragraph 252A(3)(a) and subsection (6) which place some limits on those who may authorise ‘strip searches’ – essentially a strip search may be conducted only if it is authorised by the Secretary of the Department or an SES Band 3 employee in the Department; and

· new paragraph 252B(1)(h), which seeks to ensure that a ‘strip search’ of an adult must be conducted “in the presence of another person (if any) nominated by the detainee” – although this protection is weakened somewhat by new subsection 252B(4) which states that a ‘strip search’ will not be prevented by a detainee’s refusal, failure or inability to nominate such a person.

In addition a Draft Protocol for Strip Search of Immigration Detainees has been developed and agreed between the Minister for Immigration and Multicultural Affairs and the Attorney-General. This Draft Protocol provides the principles and essential operating guidelines for those who authorise a strip search, those who conduct it, and those who are subject to it.

While these changes provide greater safeguards in the authorisation and conduct of strip searches, the Committee remains concerned about the use of powers given to police officers to search people under arrest as precedents for the search of people in immigration detention. The Committee also remains concerned about the application of State and Territory laws as Commonwealth laws without the Parliament having an opportunity to consider those laws.

The Committee notes that the Draft Protocol is expected to be incorporated into written directions issued pursuant to section 499 of the Migration Act 1958. The Committee seeks the Minister’s advice as to whether the Protocol or directions will be disallowable.

Pending the Minister’s advice, the Committee draws Senators’ attention to the provision, as it may be considered to insufficiently subject the exercise of legislative power to parliamentary scrutiny, in breach of principle 1(a)(v) of the Committee’s terms of reference.

Relevant extract from the response from the Minister dated 23 August 2001

The Committee seeks my advice as to whether the proposed Draft Protocol for Strip Search of Immigration Detainees (“the Draft Protocol”), or the directions which the Draft Protocol is proposed to be incorporated into, will be disallowable.

The Bill was introduced in the House of Representatives on 27 June 2001. It promotes the safety and security of immigration detention facilities by:

· introducing a power to strip search immigration detainees; and 

· applying search powers in State and Territory legislation to immigration detainees held in a State or Territory prison or remand centre.

The Bill also contains a number of safeguards to ensure that the powers contained in it are exercised reasonably and with restraint. The Committee has already noted provisions in the Bill placing limits on who can authorise a strip search and to provide for the presence, during a search, of another person (if any) nominated by the detainee.

In response to discussions with the Opposition, Government amendments are proposed to further enhance the legislative safeguards in the Bill. The proposed new amendments will:

•
provide that a strip search of an immigration detainee, who is at least 10 years old but under 18 years old, must be authorised by order of a magistrate; and

· clarify on what basis an officer may form a suspicion on reasonable grounds that there is hidden on a detainee, in his or her clothing or in a thing in his or her possession, a weapon or other thing capable of being used:

‑
to inflict bodily injury; or

‑
to help the detainee, or any other detainee, to escape from immigration detention.

The amendments will also introduce a power to “screen” detainees by having them pass through a metal detector or other similar device. This power is required as part of the process by which an officer may form a reasonable suspicion that a detainee has a weapon or other thing hidden on his or her person.

The Draft Protocol provides operational guidelines for the exercise of the strip search power in new section 252A. It was developed and settled in conjunction with the Attorney-General and tabled in the House of Representatives on 27 June 2001.

As the Committee noted, the Draft Protocol will be incorporated into written directions pursuant to section 499 of the Migration Act 1958 (“the Act”). Such directions allow me to specify more precisely how persons exercising a power or function under the Act should exercise their discretion. The Act imposes a duty on officers to comply with such directions.

It has never been appropriate for a direction issued under section 499 of the Act to be a disallowable instrument because of its administrative nature. However, while a section 499 direction is not disallowable, the Act provides that it must be tabled in both Houses of the Parliament within 15 sitting days of that House after it is made.

In addition, the Draft Protocol contains provisions that will require the tabling of a statement twice per year in each House of the Parliament providing summary information on the number of strip searches. This will give additional Parliamentary scrutiny to the use of the strip search power.

I trust that these comments will be of assistance to the Committee.

The Committee thanks the Minister for this response.

Reconciliation and Aboriginal and Torres Strait Islander Affairs Legislation Amendment (Application of Criminal Code) Bill 2001

Introduction
The Committee dealt with this bill in Alert Digest No. 7 of 2001, in which it made various comments. The Minister for Reconciliation and Aboriginal and Torres Strait Islander Affairs has responded to those comments in a letter dated 22 August 2001. A copy of the letter is attached to this report. An extract from the Alert Digest and relevant parts of the Minister’s response are discussed below.
Extract from Alert Digest No. 7 of 2001

This bill was introduced into the House of Representatives on 6 June 2001 by the Minister for Reconciliation and Aboriginal and Torres Strait Islander Affairs. [Portfolio responsibility: Reconciliation and Aboriginal and Torres Strait Islander Affairs]

The bill proposes to amend seven Acts within the Reconciliation and Aboriginal and Torres Strait Islander Affairs portfolio to reflect the application of the Criminal Code Act 1995 to existing offence provisions from 15 December 2001.

Schedule 1 to the bill amends existing offence provisions under various Commonwealth Acts to:

· apply the Criminal Code to all offences; 

· clarify whether certain offence provisions create offences of strict liability;

· clarify the physical and fault elements for certain offences, including removing and replacing inappropriate fault elements where necessary; 

· ensure that the defendant bears only an evidential burden of proof in relation to offences; 

· remove parts of offence provisions which duplicate the general offence provisions in the Criminal Code; and

· replace references to certain general offence provisions in the Crimes Act 1914 with references to the equivalent provisions of the Criminal Code.

Schedule 2 removes gender specific language in the Aboriginal and Torres Strait Islanders (Queensland Reserves and Communities Self-Management) Act 1978, Aboriginal Councils and Associations Act 1976 and the Aboriginal Land Rights (Northern Territory) Act 1976.

Strict liability offences

Various provisions

The effect of this bill is to include in legislation within the Reconciliation and Aboriginal and Torres Strait Islander Affairs portfolio a number of offences which are specified as being offences of strict liability.

The Minister’s Second Reading Speech notes that this bill “does not change the current law and does not create any new strict or absolute liability offences”. In similar terms, the Committee seeks the Minister’s confirmation that the bill does not convert an offence which previously was not an offence of strict liability into a strict liability offence.

Pending the Minister’s confirmation, the Committee draws Senators’ attention to these provisions, as they may be considered to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.

Relevant extract from the response from the Minister 

The Bill proposes to amend a number of existing criminal offences within the Reconciliation and Aboriginal and Torres Strait Islander Affairs Portfolio to expressly provide that they are offences of strict liability. This is made necessary by section 6.1 of the Criminal Code, which states that a criminal offence is a strict liability offence only if express provision is made to that effect. The converse will also apply, namely that any offence which is not expressly stated to be an offence of strict liability will be interpreted to be a fault-based offence. The intention behind the strict liability amendments proposed by the Bill is to preserve the status quo in relation to strict liability.

In determining whether a particular offence is currently one of strict liability, a number of factors have been considered. Firstly, all offences that expressly provided a fault element of any nature or necessarily implied a fault element were excluded from consideration. Secondly, offences where the relevant penalty was sufficiently high ‑ either in terms of the pecuniary penalty or the prescribed maximum term of imprisonment ‑ were excluded as they indicate that Parliament intended that the offences be fault-based. As a general rule, offences that prescribe a penalty of imprisonment of more than 6 months were excluded from consideration. Thirdly, the presence of an express defence, and in particular a defence of reasonable excuse, is a good indicator that fault need not be proved, and that the offence may be one of strict liability. Finally, the nature of the offence was considered and where the offences are wholly regulatory in nature it can be inferred that Parliament intended that strict liability should apply, eg. failure to comply with reporting or record-keeping requirements.

These factors were all taken into account in assessing each criminal offence for strict liability. The offences to which strict liability is applied by the Bill are limited to those where it can be clearly inferred that Parliament intended that strict liability would apply. The Bill creates no new offences of strict liability.

The Committee thanks the Minister for this response.

Treasury Legislation Amendment (Application of Criminal Code) Bill (No. 2) 2001

Introduction
The Committee dealt with this bill in Alert Digest No. 6 of 2001, in which it made various comments. The Minister for Financial Services and Regulation has responded to those comments in a letter received on 20 August 2001. A copy of the letter is attached to this report. An extract from the Alert Digest and relevant parts of the Minister’s response are discussed below.
Extract from Alert Digest No. 6 of 2001

This bill was introduced into the House of Representatives on 5 April 2001 by the Minister for Financial Services and Regulation. [Portfolio responsibility: Treasury]

The bill proposes amendments to 17 Acts within the Treasury portfolio to reflect the application of the Criminal Code Act 1995 to existing offence provisions from 15 December 2001. This includes the restating of defences separately from offences, identifying the evidential burden in relation to an offence and the converting of penalties from a dollar amount to penalty units.

Some consequential amendments are also proposed for provisions of the Trade Practices Act 1974 that are administered by the Minister for Communications, Information Technology and the Arts.

Strict liability offences

Various provisions

The effect of this bill is to make consequential amendments to further offence provisions in legislation administered by the Treasurer to reflect the application of the Criminal Code to existing offence provisions from 15 December 2001.

The Minister’s Second Reading Speech concludes with the observation that the bill “does not change the criminal law” but “ensures that the current law is maintained following application of the Criminal Code Act to Commonwealth legislation”. The Committee notes this assurance, and seeks the Minister’s confirmation that the bill does not have the effect of converting an offence which previously was not a strict liability offence into such an offence.

Pending the Minister’s advice, the Committee draws Senators’ attention to the provisions, as they may be considered to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.

Relevant extract from the response from the Minister 

As identified in the Alert Digest, the Bill proposes to amend a number of existing criminal offences within the Treasurer’s portfolio to expressly provide that they are offences of strict liability. This is made necessary by section 6.1 of the Criminal Code, which states that a criminal offence is a strict liability offence only if express provision is made to that effect. The converse will also apply, namely that any offence which is not expressly stated to be an offence of strict liability will be interpreted, to be a fault‑based offence. The intention behind the strict liability amendments made by the Bill is to preserve the status quo in relation to strict liability. It is important to note that such amendments are only made to offences that are judged to be presently of a strict liability character, thus maintaining the status quo.

The operation of strict liability in Commonwealth criminal offences is uncertain and haphazard because the principles used by courts over time to identify strict liability offences have been inconsistently developed and applied. As a result of inconsistent judicial interpretation, some uncertainty will inevitably exist whether some individual criminal offences - and in particular those which have never been prosecuted - are offences of strict liability.

Only a handful of Commonwealth criminal offences expressly state whether they are offences of strict liability, and it follows that this important matter must be settled by judicial interpretation in almost all instances. In the absence of specific judicial interpretation, it has been necessary for Treasury officers, in conjunction with officers of the Attorney General’s Department, to determine in each instance whether Parliament originally intended that the subject criminal offence be one of strict liability. This process has also been undertaken in consultation with a senior officer of the Commonwealth Director of Public Prosecutions.

In determining whether an individual offence is one of strict liability, a process was followed of excluding all offences where strict liability could not apply for any one or more of a number of reasons. The reasons are detailed in the attached policy document produced by the Attorney-General’s Department. The process began with the primary position established by the High Court in. R v He Kaw Teh (1984‑85) 157 CLR 523, which was stated by Brennan J at 566:

“It is now firmly established that mens rea is an essential element in every statutory offence unless having regard to the language of the statute and to its subject-matter, it is excluded expressly or by necessary implication.”

Accordingly all offences that expressly provided a fault element of any nature or necessarily implied a fault element were excluded from consideration.

The next step was to exclude all offences where the relevant penalty is sufficiently high - either in terms of the pecuniary penalty or the prescribed maximum term of imprisonment - to indicate that Parliament intended that the offences be fault-based. Judicial interpretation on this point was broadly examined and found to be applied in an inconsistent manner. A policy was therefore developed to the effect that strict liability should not apply to any offence that prescribed imprisonment for a term greater than 6 months. Courts have generally presumed that Parliament would not want strict liability if the consequences of conviction are likely to involve imprisonment. If the maximum penalty for an offence is 6 months imprisonment and the offence is stated to be a strict liability offence, the reality is that courts would be very unlikely to impose any term of imprisonment. This cannot be said to be the case where the maximum penalty of imprisonment is more than 6 months, and therefore the policy of a maximum penalty of 6 months has been set as a benchmark. As a general rule, offences that prescribe a penalty of imprisonment of more than 6 months were excluded from consideration.

Two other significant considerations weighed in the consideration of individual criminal offence provisions. First, the presence of an express defence, and in particular a defence of reasonable excuse, is a good indicator that fault need not be proved. It is accepted that the provision of a broadly-based defence (such as a defence of reasonable excuse) creates an equitable public interest balance between the need for efficient prosecution of offences and the need to provide a defence to persons who are caught by an offence provision in circumstances where the apparent contravention is excusable, and is sufficient grounds for the imposition of strict liability.

The remaining major consideration utilised in the examination of criminal offences for strict liability is the nature of each offence. Offences that are wholly regulatory in nature are the clearest example of offences where it can be readily inferred that Parliament intended that strict liability should apply. This view is based upon the view of Barwick CJ in Cameron v Dolt (1980) 142 CLR 342 at 346, where he stated that the presumption of fault would be displaced:

“ . . , if the language of the statute read along with its subject matter requires the conclusion that the legislature intended that such guilty intent should not form part of the prescription of the offence.”

Common examples of wholly regulatory offences in the Treasurer’s portfolio include those concerning failure to comply with reporting or record-keeping requirements.

These factors were all taken into account as a matrix in assessing each individual criminal offence for strict liability. You can be assured that the offences to which strict liability is applied by the Bill are limited to those where it can be clearly inferred that Parliament intended that strict liability would apply.

The Committee thanks the Minister for this response.

Treasury Legislation Amendment (Application of Criminal Code) Bill (No. 3) 2001

Introduction
The Committee dealt with this bill in Alert Digest No. 9 of 2001, in which it made various comments. The Minister for Financial Services and Regulation has responded to those comments in a letter received on 17 August 2001. A copy of the letter is attached to this report. An extract from the Alert Digest and relevant parts of the Minister’s response are discussed below.
Extract from Alert Digest No. 9 of 2001

This bill was introduced into the House of Representatives on 28 June 2001 by the Minister for Financial Services and Regulation. [Portfolio responsibility: Treasury]

The bill proposes to amend 5 Acts to reflect the application of the Criminal Code Act 1995 to existing offence provisions from 15 December 2001. The amendments will:

· specify the physical elements of an offence and corresponding fault elements where they vary from those specified in the Criminal Code;

· specify that an offence, or part of an offence, is one of strict or absolute liability; and

· clarify the operation of defences by relocating them separately from the elements that constitute the offence itself.

Strict liability offences

Various provisions

As noted above, the purpose of this bill is to include in legislation administered within parts of the Treasury portfolio, a number of offences which are specified as offences of strict liability.

The Minister’s Second Reading Speech notes that the bill “does not change the criminal law. Rather it ensures that the current law is maintained following application of the Criminal Code Act to Commonwealth legislation”.

The Committee has recently examined a number of similar bills from other portfolio areas and has received an explanation of the policy adopted to ensure that the existing meaning and operation of offence provisions is preserved. Given this, the Committee seeks the advice of the Minister as to whether there are any specific examples in this legislation of an offence which previously was not one of strict liability which would be converted into such an offence by the bill.

Pending the Minister’s advice, the Committee draws Senators’ attention to the provisions, as they may be considered to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.

Relevant extract from the response from the Minister 

As identified in the Alert Digest, the Bill proposes to amend a number of existing criminal offences within the Treasurer’s portfolio to expressly provide that they are offences of strict liability. This is made necessary by section 6.1 of the Criminal Code, which states that a criminal offence is a strict liability offence only if express provision is made to that effect. The converse will also apply, namely that any offence which is not expressly stated to be an offence of strict liability will be interpreted, to be a fault‑based offence. The intention behind the strict liability amendments made by the Bill is to preserve the status quo in relation to strict liability. It is important to note that such amendments are only made to offences that are judged to be presently of a strict liability character, thus maintaining the status quo.

The operation of strict liability in Commonwealth criminal offences is uncertain and haphazard because the principles used by courts over time to identify strict liability offences have been inconsistently developed and applied. As a result of inconsistent judicial interpretation, some uncertainty will inevitably exist whether some individual criminal offences - and in particular those which have never been prosecuted - are offences of strict liability.

Only a handful of Commonwealth criminal offences expressly state whether they are offences of strict liability, and it follows that this important matter must be settled by judicial interpretation in almost all instances. In the absence of specific judicial interpretation, it has been necessary for Treasury officers, in conjunction with officers of the Attorney General’s Department, to determine in each instance whether Parliament originally intended that the subject criminal offence be one of strict liability. This process has also been undertaken in consultation with a senior officer of the Commonwealth Director of Public Prosecutions.

In determining whether an individual offence is one of strict liability, a process was followed of excluding all offences where strict liability could not apply for any one or more of a number of reasons. The reasons are detailed in the attached policy document produced by the Attorney-General’s Department. The process began with the primary position established by the High Court in. R v He Kaw Teh (1984‑85) 157 CLR 523, which was stated by Brennan J at 566:

“It is now firmly established that mens rea is an essential element in every statutory offence unless having regard to the language of the statute and to its subject-matter, it is excluded expressly or by necessary implication.”

Accordingly all offences that expressly provided a fault element of any nature or necessarily implied a fault element were excluded from consideration.

The next step was to exclude all offences where the relevant penalty is sufficiently high - either in terms of the pecuniary penalty or the prescribed maximum term of imprisonment - to indicate that Parliament intended that the offences be fault-based. Judicial interpretation on this point was broadly examined and found to be applied in an inconsistent manner. A policy was therefore developed to the effect that strict liability should not apply to any offence that prescribed imprisonment for a term greater than 6 months. Courts have generally presumed that Parliament would not want strict liability if the consequences of conviction are likely to involve imprisonment. If the maximum penalty for an offence is 6 months imprisonment and the offence is stated to be a strict liability offence, the reality is that courts would be very unlikely to impose any term of imprisonment. This cannot be said to be the case where the maximum penalty of imprisonment is more than 6 months, and therefore the policy of a maximum penalty of 6 months has been set as a benchmark. As a general rule, offences that prescribe a penalty of imprisonment of more than 6 months were excluded from consideration.

Two other significant considerations weighed in the consideration of individual criminal offence provisions. First, the presence of an express defence, and in particular a defence of reasonable excuse, is a good indicator that fault need mot be proved, It is accepted that the provision of a broadly-based defence (such as a defence of reasonable excuse) creates an equitable public interest balance between the need for efficient prosecution of offences and the need to provide a defence to persons who are caught by an offence provision in circumstances where the apparent contravention is excusable, and is sufficient grounds for the imposition of strict liability.

The remaining major consideration utilised in the examination of criminal offences for strict liability is the nature of each offence. Offences that are wholly regulatory in nature are the clearest example of offences where it can be readily inferred that Parliament intended that strict liability should apply. This view is based upon the view of Barwick CJ in Cameron v Dolt (1980) 142 CLR 342 at 346, where he stated that the presumption of fault would be displaced:

“ . . , if the language of the statute read along with its subject matter requires the conclusion that the legislature intended that such guilty intent should not form part of the prescription of the offence.”

Common examples of wholly regulatory offences in the Treasurer’s portfolio include those concerning failure to comply with reporting or record-keeping requirements.

These factors were all taken into account as a matrix in assessing each individual criminal offence for strict liability. You can be assured that the offences to which strict liability is applied by the Bill are limited to those where it can be clearly inferred that Parliament intended that strict liability would apply.

The Committee thanks the Minister for this response.
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