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TERMS OF REFERENCE
Extract from Standing Order 24
(1)
(a)

At the commencement of each Parliament, a Standing Committee for the
Scrutiny of Bills shall be appointed to report, in respect of the clauses of
bills introduced into the Senate, and in respect of Acts of the Parliament,
whether such bills or Acts, by express words or otherwise:
(i)

trespass unduly on personal rights and liberties;

(ii) make rights, liberties or obligations unduly dependent upon
insufficiently defined administrative powers;
(iii) make rights, liberties or obligations unduly dependent upon nonreviewable decisions;
(iv) inappropriately delegate legislative powers; or
(v)
(b)

insufficiently subject the exercise of legislative power to
parliamentary scrutiny.

The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.

SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

ELEVENTH REPORT OF 2000

The Committee presents its Eleventh Report of 2000 to the Senate.

The Committee draws the attention of the Senate to clauses of the following bill
which contains provisions that the Committee considers may fall within principles
1(a)(i) to 1(a)(v) of Standing Order 24:

Defence Legislation Amendment (Aid to Civilian Authorities)
Bill 2000

293

Defence Legislation Amendment (Aid to Civilian
Authorities) Bill 2000
Introduction
1.1
This bill has been introduced to “modernise the procedures to be followed
for call out of the Defence Force, set out safeguards including parliamentary
supervision, and specify the powers and obligations of the Defence Force when
used to assist police, as a last resort, in the counter terrorist assault role and for
related public safety tasks”.1
1.2
The bill was introduced in the House of Representatives on 28 June 2000,
passed the House on that date, and was introduced into the Senate on 14 August
2000. On 28 June the bill was referred to the Senate Foreign Affairs, Defence and
Trade Legislation Committee, which tabled a report on 16 August 2000. That report
recommended a number of amendments to the bill which have been accepted by the
government.2
1.3

In general terms, that Committee recommended that:
• the Commonwealth notify a State or Territory of a call out to protect
Commonwealth interests as soon as the order was made;
• the proviso under which the Emergency Forces or Reserve Forces could not
be called out in connection with an industrial dispute be extended to call
outs in any circumstances;
• that only authorising Ministers be empowered to authorise the recapture of
premises and the exercise of other powers under proposed section 51I;
• that the accountability requirements under the bill be amended to require
the tabling of a call out report in both Houses of the Parliament within 7
days of the cessation of a call out; and
• that the legislation be reviewed by a parliamentary committee within
6 months of any call out, or (if there is no call out) within 3 years of its
enactment.

1.4
This Committee dealt with the bill in Alert Digest No 10 of 2000 in which it
made certain comments. The Minister has responded to those comments in a letter

1

Second Reading Speech, Hansard, House of Representatives, p 16959.

2

‘Government to alter laws on powers to call out troops’, Canberra Times, 24 August 2000, p 3.
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dated 25 August 2000. A copy of the letter is attached to this report. An extract
from the Alert Digest and relevant parts of the response are discussed following
para 1.30 below.
1.5
The Committee received a briefing on the bill from representatives of the
Department of Defence and the Attorney-General’s Department on 17 August 2000.
A copy of the transcript of this briefing is also attached to this report and various
issues raised during the briefing are discussed below at para 1.31 and following.
Since the briefing, the Committee has received further advice from the AttorneyGeneral’s Office and the Attorney-General’s Department. This includes material
expanding on the term ‘domestic violence’, a letter dated 25 August providing
further information on self-incrimination under the bill, and an Analysis of the bill
against the Committee’s Terms of Reference. Copies of this material are also
appended to this report.
1.6
The Committee now produces this special report to assist the Senate in its
deliberations on the bill. The report first outlines the current statutory position with
regard to the call out of the Defence Force and then outlines the changes proposed
by the bill. It sets out the issues raised in the Committee’s Alert Digest, and
provides the Minister’s response to those issues. It then sets out the issues raised at
the Committee’s briefing and, finally, sets out the Committee’s conclusions.

The Commonwealth Constitution
1.7
As noted above, the bill is concerned with the utilisation of the Defence
Force (ADF) to protect Commonwealth interests, and States and Territories, against
“domestic violence”. Section 68 of the Commonwealth Constitution vests the
command in chief of the naval and military forces of the Commonwealth in the
Governor-General as the Queen’s representative.
1.8
Under section 51(vi) of the Constitution, the Commonwealth has power to
make laws for the peace, order and good government of the Commonwealth with
respect to the naval and military defence of the Commonwealth and of the several
States, and the control of the forces to execute and maintain the laws of the
Commonwealth. Under section 122, the Commonwealth may make laws for the
government of any territory.
1.9
Under section 119 of the Constitution, the Commonwealth is obliged to
protect every State against invasion and, on the application of the Executive
Government of the State, against “domestic violence”. The term “domestic
violence” is not defined in the Constitution and has not been considered by the High
Court.
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The existing provisions
1.10
The power of the ADF to come to the aid of the civilian power is currently
contained in section 51 of the Defence Act 1903 (Cth), and the powers exercisable
by the ADF in these circumstances are set out in Part V of the Australian Military
Regulations and Part IX of the Air Force Regulations, or are matters of general law.
1.11

Section 51 of the Defence Act 1903 currently provides:
Where the Governor of a State has proclaimed that domestic violence
exists therein, the Governor-General, upon the application of the
Executive Government of the State, may, by proclamation, declare that
domestic violence exists in that State, and may call out the Permanent
Forces and in the event of their numbers being insufficient may also call
out such of the Emergency Forces and the Reserve Forces as may be
necessary for the protection of that State, and the services of the Forces so
called out may be utilized accordingly for the protection of that State
against domestic violence. Provided always that the Emergency Forces or
the Reserve Forces shall not be called out or utilized in connexion with an
industrial dispute”.

1.12
This section adopts the words set out in section 119 of the Constitution. It
applies specifically to requests for assistance from the States. It requires that the
relevant State Governor proclaim that domestic violence exists within a State and
that the State Government make an application for assistance to the GovernorGeneral. The Governor-General then has a discretion to declare that domestic
violence exists in that State and to call out the Defence Force. Where the Forces are
called out, their services “may be utilized accordingly” to protect the State.
However, the Emergency Forces or Reserve Forces must not be called out in
connection with an industrial dispute. No reference is made to the role of the
Permanent Forces in connection with an industrial dispute.
1.13
While section 51 makes no reference to “domestic violence” occurring
within a territory, there is little doubt that the Commonwealth would have power to
call out the ADF under section 122 of the Constitution. And while section 51 makes
no reference to “domestic violence” directed at the Commonwealth itself, there is
little doubt that the Commonwealth has an inherent power to call out the ADF in
these circumstances. As Quick and Garran observe:
If however, domestic violence within a State is of such a character as to interfere
with the operations of the Federal Government, or with the rights and privileges
of federal citizenship, the Federal Government may clearly, without a summons
from the State, interfere to restore order. Thus if a riot in a State interfered with
the carriage of the federal mails, or with interstate commerce, or with the right of
an elector to record his vote at a federal election, the Federal Government could
use all of the force at its disposal, not to protect the State, but to protect itself.
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Were it otherwise, the Federal Government would be dependent on the
Governments of the States for the effective exercise of its powers.3

1.14
The regulations which accompany section 51 are anachronistic. For
example, regulation 405 of the Australian Military Regulations requires the civil
authority which has requisitioned the call out to arrange for a magistrate to meet the
forces. Regulation 407 states that, if a disturbance amounts to a riot in which 12 or
more persons are engaged, it is the duty of the magistrate to read, or in the State of
Victoria read or repeat, or (except in the State of Victoria) cause to be read in a loud
voice, if circumstances permit, and it has not already been done, a specified
proclamation, and to call upon everybody present to assist in the suppression of the
riot. Before the proclamation is read, an alarm should, if possible, be sounded on a
bugle, “and the magistrate shall go amongst the rioters, or as near as he can safely
come to them, and command, or cause to be commanded, in a loud voice, that
silence be kept while the proclamation is made”.

Use of the current provisions
1.15
The Defence Force has been called out in aid of the civil power on two
occasions:4
• In 1970-71 the Pacific Island Regiment stationed in Papua New Guinea
(and then part of the ADF) was called out to suppress, should the need
arise, domestic violence on the island of New Britain – in the event, the
troops were not required.
• In 1978 the Defence Force was called out following a bomb blast outside
the Hilton Hotel in Sydney where delegates to the Regional Meeting of
Commonwealth Heads of Government had gathered – over 1000 troops
were deployed for some days to secure the route between Sydney and
Bowral, and the streets of Bowral, where the delegates were also to meet,
and to ‘protect internationally protected persons’. This call out occurred
with the concurrence of the NSW Government, but did not follow a specific
request under section 119.
1.16
On at least two further occasions, the Commonwealth has utilised the ADF
to perform duties to protect Commonwealth interests. In 1983 the RAAF flew over

3

Quick J & Garran R, The Annotated Constitution of the Australian Commonwealth, Angus and
Robertson, Sydney, (1901), p 964.

4

The information in this part of the report is taken from Appendix 3 to the Report of the Senate Foreign
Affairs, Defence and Trade Legislation Committee on the bill.
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South-West Tasmania to photograph work being carried out by the Tasmanian
Government ‘in contravention of Federal regulations’. And in 1989 troops were
deployed at Nurrungar to defend the Nurrungar joint facility.
1.17

The States have requested ADF assistance on five occasions:
• in 1912 the Queensland Government sought assistance, specifically under
section 119, fearing widespread violence arising out of a general strike. The
Commonwealth government did not accept that conditions warranted that
the request be complied with.
• in 1916 the Tasmanian Government sought assistance (without referring to
section 119) in anticipation of disturbances on the occasion of a
referendum. The Commonwealth did not accede to the request.
• in 1919 the Western Australian Government requested intervention to assist
in the event of expected violence during a wharf strike. Then in 1920 and
1921 the Government urged the Commonwealth to send a war ship to
Broome as a precaution against riots, and in 1921 requested that the
Commonwealth make a force available to deal with an expected riot. All
requests were declined.
• in 1923 the Victorian Government requested assistance (without reference
to section 119) during a police strike. The Commonwealth did not accede to
the request, but did direct that military action be taken to protect
Commonwealth interests in Melbourne (providing guards for the GPO,
Federal Parliament House, the Commonwealth Treasury buildings and
telephone exchanges).
• in 1928 the South Australian Government (without reference to section
119) requested the issue of ammunition and military equipment during a
strike by waterside workers.

1.18
Therefore, on only one occasion (in 1912) has a State specifically made a
request for assistance under section 119 of the Constitution. Lt Colonel Kelly told
the Foreign Affairs, Defence and Trade Committee that the Commonwealth’s
response to that request was illustrative of the reasoning that had informed the
drafting of this bill:
[The Commonwealth] said that, whilst the Commonwealth government was
quite prepared to fulfil its obligations to the states, if ever the occasion should
arise, they did not admit the right of any state to call for their assistance under
circumstances which are proper to be dealt with by the police forces of the
states. They said that the condition of affairs existing in Queensland did not, in
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the opinion of the Ministers, warrant the request of the executive governor of
Queensland contained in His Excellency’s message being complied with.5

Deficiencies in the current provisions
1.19
The current provisions are said to be deficient for a number of reasons.
They are anachronistic, reflecting 18th century concerns with riot control, and
inappropriate to deal with the more sophisticated threats to security that now exist.
They also give the Australian public little indication of what to expect of the ADF
when it is called out; they give ADF members little certainty as to what is expected
of them and little authority or protection in undertaking their duties; and the present
framework provides almost no accountability to the Parliament.6 The bill is
intended to remedy these deficiencies.

The bill
Preconditions for call out
1.20
In general terms, the bill proposes to replace section 51 of the Defence Act
and its accompanying regulations with a new regulatory framework. This
framework provides that the ADF may be called out at the request of a State or
Territory, or by the Commonwealth itself to protect “Commonwealth interests”. In
each situation the Prime Minister, Defence Minister and Attorney-General (the
authorising Ministers) must all be satisfied that “domestic violence” is occurring, or
is likely to occur in Australia, and that the relevant State or Territory is not, or is
unlikely to be, able to protect itself or “Commonwealth interests” against that
violence.7
1.21
A call out order is made (or revoked) by the Governor-General on the
advice of the Executive Council unless one authorising Minister is satisfied that, for
reasons of urgency, the Governor-General should act on the advice of that
Minister.8
1.22
The call out order must specify the domestic violence, the State or Territory
in which it is occurring or is likely to occur, any Commonwealth interests (if

5

Foreign Affairs, Defence and Trade Legislation Committee, Reference: Defence Legislation
Amendment (Aid to Civilian Authorities) Bill 2000, Evidence, 21 July 2000, p 37.

6

Minister’s Second Reading Speech, Hansard, Hose of Representatives, p 16959.

7

Proposed new sections 51A to 51C.

8

Proposed new paragraphs 51A(7)(b); 51B(6)(b); 51C(6)(b).
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relevant), that the order comes into force when made, and that it ceases to be in
force after a specified period (which must not be more than 20 days). The order
must also set out the powers available to the ADF.9
Exercise of powers on call out
1.23
If a call out order is made, the Chief of the Defence Force must utilise the
ADF “in such manner as is reasonable and necessary” to protect the relevant
Commonwealth or State or Territory interests.10 This requirement is subject to
compliance with Ministerial directions, and to the need to ensure, as far as
reasonably practicable, that the ADF “cooperates with the police force of the State
or Territory” and “is not utilised for any particular task unless a member of the
police force requests, in writing, that the Defence Force be so utilised”.11 In
addition, the ADF must not be used to “stop or restrict any lawful protest or
dissent”.12
1.24
The bill then sets out the powers available to ADF members called out.
Under proposed Division 2, members may be utilised to recapture premises, a place,
a means of transport or other thing and, in connection with such a recapture, may:
• free any hostage;
• detain any person reasonably believed to have committed an offence – such
detention is for the purpose of placing that person in the custody of the
police “at the earliest practicable time”;
• evacuate persons; and
• search the premises for dangerous things (defined as guns, knives, bombs,
chemical weapons or other things that are reasonably likely to be used to
cause serious damage to property or death) and seize any dangerous thing
found.13
1.25
Such powers may not be exercised without written authorisation from the
authorising Ministers unless the ADF member “believes on reasonable grounds that
there is insufficient time to obtain the authorisation because a sudden and
extraordinary emergency exists”.14

9

Proposed new subsections 51A(4); 51B(3); 51C(3).

10

Proposed section 51D.

11

Proposed new sections 51E and 51F.

12

Proposed new paragraph 51G(a).

13

Proposed new subsection 51I(1).

14

Proposed new subsections 51I(2) and (3).
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1.26
Under proposed Division 3, the authorising Ministers may declare an area
to be a “general security area”. Where such a declaration has been made, the bill
provides that the Chief of the Defence Force (or an authorised officer) may
authorise a search of premises or persons or means of transport in that area for
dangerous things.15 If an occupier is present, he or she must be given a copy of the
search authorisation.16
1.27
Under proposed section 51Q, the authorising Ministers may declare that a
specified area, being the whole or part of a general security area, is a designated
area. Where such a declaration has been made, under proposed section 51R, ADF
members may control the movement of persons or means of transport in the
designated area.
1.28
Under Division 4, ADF members exercising any powers under Divisions 2
and 3 are also authorised to use “such force against persons or things as is
reasonable and necessary in the circumstances”.17 However, in using force against a
person, the ADF member must not:
• do anything that is likely to cause the death of, or grievous bodily harm to,
that person “unless the member believes on reasonable grounds that doing
that thing is necessary to protect the life of, or prevent injury to, another
person”; or
• “subject the person to greater indignity than is reasonable or necessary in
the circumstances”; or
• do anything likely to cause death or serious harm to a person attempting to
escape detention “unless the person has, if practicable, been called on to
surrender and the member believes on reasonable grounds that the person
cannot be apprehended in any other manner”.18
1.29
Under proposed section 51U, a person detained by an ADF member as a
suspected offender must be informed of the relevant offence.
Accountability mechanisms
1.30
Once a call out order has ceased to be in force, proposed section 51X
requires the Minister to publish a copy of the order, and any declarations of general

15

Proposed new sections 51L and 51P.

16

Proposed new section 51M.

17

Proposed new subsection 51T(1).

18

Proposed new subsections 51T(2) and (3).
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security areas or designated areas under the order, and a report on any utilisation of
the ADF that occurred under the order. Publication takes place if, within 7 days
after the order ceases, the documents are “tabled in the Parliament” or published on
the Department’s web site or “otherwise publicly released”.

Issues identified in the Committee’s Alert Digest
Extract from Alert Digest No. 10 of 2000
This bill was introduced into the House of Representatives on 28 June 2000 by the
Parliamentary Secretary to the Minister for the Environment and Heritage. [Portfolio
responsibility: Defence]
The bill proposes to amend the Defence Act 1903 to enable the utilisation of the
Defence Force to assist civilian authorities in protecting Commonwealth interests
and States and Territories against domestic violence.
The bill creates the framework for Commonwealth or State or Territory initiated use
of the Defence Force and provides for specific powers that the Defence Force has
under the new scheme. These powers relate to the recapture of premises and, in
connection with this, freeing hostages, detaining persons, evacuating persons, and
searching and seizing dangerous things. There are also general security area powers
and designated area powers.
The bill also proposes consequential amendments to the Air Force Act 1923 and the
Naval Defence Act 1910.

General comment
The Minister’s Second Reading Speech states that this bill is intended to “bring the
framework for call out of the Defence Force in law enforcement emergencies
uptodate,” and represents “a sound basis for the use of the Defence Force as a last
resort in resolving such emergencies”.
The Minister goes on to observe that the existing legislative framework “does not
provide sufficient accountability to Parliament” nor does it provide the Defence
Force with “appropriate authority to perform the tasks they may be required to carry
out either in an assault upon terrorists or in a related public safety emergency”.
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In general terms, the bill seems to permit members of the Defence Force to exercise
what are essentially civilian police powers when carrying out police duties during a
time of threat. As such, it seems to represent a change in the distinction previously
drawn between military and civilian powers. The Committee would be concerned
about the effect on civil liberties were this change to become permanent.
Given this, the Committee seeks the Minister’s advice as to the reason for the
introduction of the bill at this time; what restrictions are imposed on the exercise of
powers under the bill; and how the framework proposed under the bill differs from
that which exists under the current provision.
Pending the Minister’s advice, the Committee draws Senators’ attention to this
provision, as it may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.

Relevant extract from response from the Minister
This legislation has been developing over a number of years following the report by
Justice Hope on protective security in Australia in 1979. It was always considered
that the existing legislative regime governing the call out of the Defence Force in
situations of "domestic violence" was inadequate and unworkable, needing review
and amendment.
The announcement of the 2000 Olympic Games in Sydney added extra impetus to
the development of the legislation, to ensure that the Defence Force would have
clearly defined powers and responsibilities under a comprehensive statutory scheme.
The Games were not, however, the sole reason for the Bill. The scheme proposed
under the Bill is intended to coincide with the Games and operate beyond them.
The Committee further asks what restrictions are imposed on the exercise of powers
under the Bill. As you are aware, a number of statutory requirements need to be
satisfied before the Governor-General issues an order calling out the Defence Force
viz:
•
•
•
•

The Prime Minister, the Attorney-General and the Minister for Defence (the
authorising Ministers) must each be satisfied;
That a State or Territory is not or is unlikely to be able to protect the
Commonwealth or itself against the domestic violence;
That the ADF is needed to assist; and
Then and only then, the Governor-General may make a written order directing
the Chief of the Defence Force to use the ADF for that purpose.

There are further safeguards enshrined in the legislation to protect both members of
the public and the ADF in the exercise of their powers under the Bill.
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These safeguards include:
•

•
•
•
•
•
•
•

A member of the Defence Force is restricted to the use of "reasonable and
necessary force" in the exercise of his or her powers and must not do anything
that is likely to cause the death of or grievous bodily harm to a person or subject
a person to a greater indignity than is reasonable and necessary in the
circumstances;
Publication of the declaration of a general security area and any designated area
within the general security area;
Authorisations to search premises in the general security area may be in force no
longer than 24 hours;
Searches of premises may only be undertaken when there are reasonable
grounds for believing that there is a dangerous thing (eg. bomb) in the premises;
The person in charge of the search must be identified;
The occupier of premises is entitled to be present for the search and to be given
a copy of the search authorisation;
Property or persons detained by Defence Force personnel must be handed over
to a police officer at the earliest practicable time; and
Receipts must be given for property seized wherever practicable.

Members of the ADF exercising powers under Division 3 are required to wear
uniforms displaying their surname as well as numbers or alpha numerics to allow
each member to be uniquely identified.
Another important safeguard in the proposal is in relation to the legal position of the
ADF. An important safeguard against the misuse of the Defence Force is the power
of the Courts to ensure that members of the Defence Force comply with the
requirements of the law. A court can consider whether the use of force, for example,
was justified, whether any force used was excessive and whether any acts by
members of the Defence Force were unlawful. The Bill does not alter this position.
I consider that these are a comprehensive set of safeguards which not only endeavour
to protect the public, they provide the ADF with clear guidelines relating to their
responsibilities while exercising powers under the Bill.
As mentioned above, the Bill sets out a scheme for the ADF to assist the civilian
authorities in law enforcement emergencies. As you are aware, the powers under the
Bill are exercisable subject to the safeguards and limitations listed above. The crucial
premise behind the Bill is that the ADF may only be utilised where there is a
situation of domestic violence that is beyond the capability of a State to deal with.
Under the Bill the ADF will have no authority to act on its own initiative.
The current legislative scheme is contained in the Defence Act 1903, the Australian
Military Regulations 1927 and the Air Force Regulations 1923 which deals with
members of the Defence Force assisting police maintain law and order in the event
of domestic violence on the application of a State. They are based on historical
British government orders that permitted a magistrate or mayor to use the Army to
keep public order. This involved, inter alia, reading proclamations, blowing of
bugles, magistrates accompanying the Defence Force, all of which would be
unworkable in the context of, for example, a terrorist incident. This is an
unsatisfactory regime given that the assistance of the ADF is most likely to occur
when there is a need to protect a Commonwealth interest.
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The Committee thanks the Minister for this response and discusses the bill generally
at the conclusion of this report.

Search and entry provision
Proposed new section 51L
Item 4 of Schedule 1 to this bill proposes to insert a new section 51L in the Defence
Act 1903. This section will permit the Chief of the Defence Force, or an authorised
Defence Force officer, to search premises in a general security area where the
officer reasonably believes that it is necessary as a matter of urgency to render a
dangerous thing on those premises safe, or to prevent its use. Under the Act, such an
authorisation should only take place during circumstances of emergency.
In its Fourth Report of 2000, the Committee considered appropriate principles
which should govern the inclusion of search and entry provisions in legislation. In
discussing the ‘emergency’ powers available under the Australian Security
Intelligence Organisation Act 1979 and under the Defence (Area Control)
Regulations the Committee stated that “in each case, a significant power of entry
and search may be exercised on the authorisation of the relevant Minister alone.
Unless there are clearly defined and exceptional circumstances, these provisions
should similarly be exercisable only after a warrant has been obtained from a
judicial officer”.
The Committee, therefore, seeks the Minister’s advice as to why the entry powers
under proposed section 51L should not be exercisable only after a warrant has been
obtained from a judicial officer.
Pending the Minister’s advice, the Committee draws Senators’ attention to this
provision, as it may be considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.

Relevant extract from the response from the Minister
In relation to the Committee's query regarding proposed section 51L of the Bill
relating to authorisations to search premises, given that the provision is dealing with
an emergency situation (that is, it is necessary as a matter of urgency to make a
dangerous thing safe) it was not considered appropriate to confer these powers on a
judicial officer. The authorisations are given while the Defence Force is being
utilised, so an almost instantaneous decision needs to be made by CDF or a person
authorised by him or her in relation to the scenario envisaged in the section. There
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are also specific requirements outlined in this section regarding the content of the
authorisation to ensure that expedition is not at the expense of the proper processes
being complied with.

The Committee thanks the Minister for this response and discusses the powers
further at the conclusion of this report.

Tabling “in the Parliament”
Proposed new sections 51X(3) and (4)
Proposed new section 51X imposes certain publication and reporting requirements
when a call-out order ceases to be in force. In general terms, a copy of the order and
the accompanying report on the utilisation of the Defence Force that occurred under
the order will be taken to be published if, within 7 days after the order ceases to be
in force, the copy and report are “tabled in Parliament” or published on the
Department’s web-site or otherwise publicly released.
If deemed publication occurs by means other than tabling in the Parliament,
proposed new subsection 51X(4) requires the Minister to arrange for the order and
report “to be tabled in the Parliament within 3 sitting days” after the end of the 7
day period.
Subordinate legislation is usually required to be “laid before each House of the
Parliament” within a specified number of sitting days of that House after a defined
event (see, for example, Acts Interpretation Act 1901 s 48; Environment Protection
and Biodiversity Conservation Act 1999 s 522A(4)). This requirement makes clear
that each House of the Parliament is entitled to receive notice of the particular
matter in issue. It is unclear whether the clause “tabled in Parliament” maintains this
dual entitlement, or whether it may be satisfied simply by tabling in one House. The
Committee, therefore, seeks the Minister’s advice as to why the bill does not make
explicit that orders and reports be tabled in both Houses.
Pending the Minister’s advice, the Committee draws Senators’ attention to these
provisions, as they may be considered to insufficiently subject the exercise of
legislative power to parliamentary scrutiny, in breach of principle 1(a)(v) of the
Committee’s terms of reference.
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Relevant extract from the response from the Minister
In relation to the Committees query in relation to tabling requirements, section 51X
is being amended in line with the recommendations of the Senate Committee on
Foreign Affairs, Trade and Defence. The section will make it clear that a report
under the section be tabled in Parliament within 7 calender days and that if
Parliament is not sitting, the report. be presented to the Presiding Officer of each
House for circulation to members of that House.

The Committee thanks the Minister for this response and notes the amendment to be
moved to clarify the tabling requirement.

Issues identified at the Committee’s briefing
1.31
As noted above, the Committee received a briefing on the provisions of the
bill on 17 August 2000. As is its practice, the Committee has not considered the
general policy underlying the bill or its internal consistency, but has examined the
provisions of the bill against the Committee’s terms of reference which focus on
personal rights and liberties and excessive administrative powers or discretions. As
a result, the following issues arose:
Defining “domestic violence”
1.32
Proposed new section 51 of the Defence Act states that “domestic violence”
has the same meaning as in section 119 of the Constitution. As noted above, section
119 of the Constitution uses the term “domestic violence” without defining it, and
the term has not been considered by the High Court and was not referred to during
the Constitutional Debates.
1.33
Quick and Garran note that this provision was adapted from Article IV(4)
of the US Constitution and comment as follows:
The Federal Authority is not required or empowered to interfere to protect a
State against domestic violence, except on the application of the Executive
Government of the State. The maintenance of order in a State is primarily the
concern of the State, for which the police powers of the State are ordinarily
adequate. But even if the State is unable to cope with domestic violence, the
Federal Government has no right to intervene, for the protection of the State or
its citizens, unless called upon by the State Executive. If however, domestic
violence within a State is of such a character as to interfere with the operations
of the Federal Government, or with the rights and privileges of federal
citizenship, the Federal Government may clearly, without a summons from the
State, interfere to restore order. Thus if a riot in a State interfered with the
carriage of the federal mails, or with interstate commerce, or with the right of an
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elector to record his vote at a federal election, the Federal Government could
use all of the force at its disposal, not to protect the State, but to protect itself.19

1.34
Annotations to Article IV(4) of the US Constitution suggest that questions
arising under that provision are essentially political not judicial in character, and
therefore not justiciable, and that, in recent years, “the authority of the United States
to use troops and other forces in the States has not generally been derived from this
clause and it has been of little importance".20
1.35
American cases in which military forces have been used to control domestic
violence and disorder have involved situations as varied as union labour disputes,21
insurrection and rebellion against an incumbent government,22 and resistance to
desegregation decrees in the American South.23
1.36
In evidence to the Foreign Affairs, Defence and Trade Legislation
Committee, Major General Alan Stretton suggested that the lack of a definition of
this term was ‘unfortunate’, and the NSW and Victorian Governments both
expressed concern at the bill’s use of indeterminate terms such as this.
1.37
The Foreign Affairs, Defence and Trade Legislation Committee considered
that “domestic violence” would be interpreted in the light of its natural meaning
(conduct or treatment within Australia that is marked by great physical force), and
that Committee was satisfied that the use of the term in the bill was “adequate and
appropriate”.24
1.38
In briefing this Committee, Lt Colonel Kelly stated that the term had to be
interpreted in the light of the additional requirement that the domestic violence had
to be beyond the capabilities of the State or Territory police. It encompassed
terrorism, and similar situations where “specialist ADF training and technical
capability would be superior to the capability of the state”, and could also include

19

Quick J & Garran R, The Annotated Constitution of the Australian Commonwealth, Angus and
Robertson, Sydney, (1901), p 964.

20

US Constitution, Annotations, pp 892-3, fnn 326, 335.

21

For example, Moyer v Peabody 212 US 78 (1909): action by a union leader against a State Governor
who had ordered his arrest during a labour dispute.

22

For example, Luther v Borden 48 US (& How) 1 (1849): declaration of martial law by the Rhode
Island State legislature to combat insurrection in that State.

23

For example, Williams v Wallace 240 F Supp 100 (MD Ala 1965) where President Johnson used
federal troops and federalised local Guardsmen to protect participants in a civil rights march on the
grounds that there was a substantial likelihood of domestic violence because state authorities were
refusing the marchers protection.

24

Senate Foreign Affairs, Defence and Trade Legislation Committee, Defence Legislation Amendment
(Aid to Civilian Authorities) Bill 2000, (August 2000) para 1.64.
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other situations where there was a “large scale threat of violence or violence
occurring”.25 Both the existing provisions and the provisions in the bill might apply
to a request from a State Premier for troops to assist during a violent waterfront
dispute if the authorising Ministers were satisfied that the violence, or likely
violence, was likely to be beyond the capacity of State police.26
1.39
However, in essence, the bill was intended to deal with two specific
situations: conducting counter-terrorist assaults, and emergency situations where
there was a grave threat to the general safety and livelihood of the public beyond the
capability of the police to deal with.27
Defining ‘Commonwealth interests’
1.40
Another significant term left undefined in the bill is “Commonwealth
interests”. In evidence to the Foreign Affairs, Defence and Trade Legislation
Committee, the Governments of NSW, Victoria and Western Australia all submitted
that this term should be defined. For example, the Government of Victoria
considered that “it is critical that a legislated definition be included in the Bill. The
concept of a threat to ‘Commonwealth interests’ is the trigger for the Defence Force
to enter a State without a request from that State for assistance”.28
1.41
Mr Geoffrey Dabb from
Department told that Committee that:

the

Commonwealth

Attorney-General’s

This is a drafting matter – whether the bill would be better and better give effect
to its purpose if an attempt was made to spell out various interests. A decision
was taken that the broad expression ‘Commonwealth interests’ was appropriate
in the context of the bill. It would cover things like protecting Commonwealth
property, possibly buildings, protecting against violence that would prevent the
performance of Commonwealth functions of one kind or another. Giving effect
to a treaty obligation or an obligation to international law could possibly be
quite important. You finish up with a very long list and, in the end, the decision
was taken to use the broad expression ‘Commonwealth interests’ ...
In practice the government is going to have legal advice available to it during
any of the kinds of situations we are talking about here. If there were doubt or
difficulty, if we were at the margins of what might be a Commonwealth interest,
I would imagine that the state would be invited to make a request. In other

25

Scrutiny of Bills Committee, Evidence, pp 4, 5, 7.

26

Scrutiny of Bills Committee, Evidence, pp 14-15.

27

Scrutiny of Bills Committee, Evidence, p 23.

28

See Foreign Affairs, Defence and Trade Legislation Committee, Report, para 1.53.
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words, if there was not a clear Commonwealth interest, as a precaution, in order
to ensure the action was covered, that possibility would then be explored.29

1.42
Lt Colonel Kelly reaffirmed before this Committee that a deliberate
decision had been taken not to define the term ‘Commonwealth interests’ as “it is
too difficult to come up with a satisfactory definition”.30
1.43
The Committee notes the words of Dixon J (as he then was) that the
Commonwealth’s legislative power was not unrestricted, applying where “the
functions of the Commonwealth are involved or some subject matter within the
province of its legislative power or there is some prejudice to the security of the
federal organs of government to be feared”, and that the incidental power could not
authorise legislation on matters “which are prima facie within the province of the
States upon grounds of a connection with Federal affairs that is only tenuous, vague,
fanciful or remote”.31
1.44
While this bill must be drafted in a way that will enable its application in a
variety of circumstances, there is nevertheless an issue as to whether the broad
phrase ‘Commonwealth interests’ is excessively wide.
1.45
The Committee notes that an amendment has been proposed which will
require that a relevant State or Territory be notified of any call out to protect
Commonwealth interests.
Authorising ministers to be “satisfied”
1.46
All three situations of call out require the authorising Ministers to be
“satisfied” that the State or Territory is not, or unlikely to be, able to protect the
relevant interests. There is no requirement that the Ministers be reasonably satisfied,
there are no criteria for determining what should constitute ‘satisfaction’, and it is
not clear whether the appropriateness of ‘ministerial satisfaction’ can be reviewed
other than following the tabling of a call out report in the Parliament.
1.47
Lt Colonel Kelly stated that this requirement would indicate close
consultation between the Ministers and the State authorities:
So the Ministers would not be able to formulate that opinion without advice
from the State and obviously the Defence Force as well, because they would
have to know what the capability of the state was, whether or not there was a
superior defence capability, whether the numbers that were involved were

29

Foreign Affairs, Defence and Trade Legislation Committee, Evidence, pp 35-36.

30

Scrutiny of Bills Committee, Evidence, p 3.

31

R v Sharkey (1949) 79 CLR 121 at 150-1.
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perfectly adequate or the state could draw on resources from other states. Those
sorts of issues would be considered by the Ministers.32

1.48
However, this consultation is assumed and these criteria are not spelt out in
the bill. The difficulty is illustrated in the following exchange:
Senator MURRAY – Well, if a minister of the Crown gave that order, even if it
were in relation to three people on horseback, would or would not the Army
have to obey that order and attend that event?
Lt Col. Kelly – You cannot use this legislation to do that. That is the basic
bottom line.
Senator MURRAY – Where does it say you cannot?
Lt Col. Kelly – Because it has to be beyond the capability of the state or
territory police.
Senator MURRAY – But who makes the assessment?
Lt Col. Kelly – The three authorising ministers must each be satisfied.
Senator CROSSIN – And what if they assess that it is beyond the capabilities?
No-one is going to challenge that assessment, are they?
Lt Col. Kelly – There may well be High Court challenges, as there have been in
the past, to exercise –
Senator CROSSIN – But that will be after the event.
Lt Col. Kelly – But that can happen now. That is the situation now. In relation
to anything we set down in legislation, the minute the government of the day
decides to act to do something and gives the Defence Force orders to do things,
there is no legislation that we could produce that would prevent –
Senator CROSSIN – In the scenario Senator Murray outlined, could that
happen now under current legislation?
Lt Col. Kelly – Yes, it certainly can.33

1.49
In this respect, the bill is based (as is the existing provision) on
Commonwealth Ministers’ perception or judgment about the likely capabilities of
State or Territory police forces. Where Ministers act in good faith, the provision
will be used appropriately. Should a Minister act otherwise than in good faith (for
example, if domestic violence were provoked by an authorising Minister) then the
provision may be used inappropriately. It should be noted that this possibility
applies equally to the existing provisions.

32

Scrutiny of Bills Committee, Evidence, pp 4-5.

33

Scrutiny of Bills Committee, Evidence, pp 14-15.
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Sunset clause
1.50
While the bill has been introduced prior to the Sydney Olympic Games, it is
a bill of general application. Suggestions have been made that the legislation should
include a sunset clause, and cease to have effect after those Games.34
1.51
While supporting the need for regular reviews of the legislation, Lt Colonel
Kelly has pointed out that:
• the clarification of ADF powers under the bill provides greater certainty to
ADF members during any call out;
• the ADF will require training in the new procedures and this would be
redundant were the bill to include a sunset clause; and
• the bill contained greater restraints and provided greater accountability than
the existing provisions.
Exercising police powers
1.52
The bill authorises the ADF to exercise certain powers traditionally
available only to members of the police force. Police powers are given to
individuals who are trained in their exercise, and have been subject to guidelines
and judicial interpretation over many decades. However, the bill does not address
some of the consequences of the exercise of those powers by members of the ADF.
For example, the general law makes specific provision concerning the evidentiary
use that may be made of confessions or other statements made to police officers
when under arrest. This bill makes no provision regarding the evidentiary use that
may be made of anything said by a person while detained by the Defence Force.
1.53
Similarly, the law imposes requirements on police officers who search
premises to inform occupiers of their rights. The bill imposes some obligations on
members of the Defence Force, but these are not the same as the obligations
imposed on the police.
1.54
It is conceivable that personal rights and liberties might be adversely
affected by the failure of the bill to canvass these matters.

34

Australian Council for Civil Liberties, Submission to Senate Foreign Affairs Defence and Trade
Committee.
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Conclusions
The Committee accepts that this bill has attempted to clarify the law in a difficult
area. There is a need for legislation which sets out the powers and responsibilities of
the Defence Force when called out in aid of the civilian power. Clarifying these
powers and responsibilities is of benefit to the Defence Force (which needs to be
appropriately trained), to police forces (with which the Defence Force must work)
and to the public whose lives are to be protected.
The Committee accepts that such legislation should be flexible, and should enable a
rapid and effective response to terror, danger or emergency. However, such
legislation should not abrogate rights and liberties unnecessarily, and should not be
capable of misinterpretation or misuse.
Legislation authorising the call out of the Defence Force, by its very nature,
trespasses on personal rights and liberties. It is intended to operate at a time of
extreme threat, and to provide adequate powers to deal with such circumstances.
This bill will obviously operate in these circumstances. However, its use of
undefined terms such as ‘domestic violence’ and ‘Commonwealth interests’, and its
failure to fully address the rights and obligations of those who find themselves in
military detention, invites great reliance on the good faith of those at whose disposal
these powers are placed.
Australia has a proud democratic tradition, and its governments have traditionally
been governments of good faith. There is no question that good faith has been
shown by all governments in the manner in which the existing call out powers have
been exercised. However, laws which affect rights and liberties should not be
drafted on the assumption that those using them will necessarily always be of good
faith. Laws which assume good faith are inevitably misused by those whose motives
are less than good. In the case of this bill, while terrorism is clearly encompassed by
the term ‘domestic violence’, it is not clear what else might be.
The Committee considers that the bill represents an improvement over the vague
and anachronistic provisions which it proposes to replace. It includes safeguards
and accountability mechanisms that are lacking in the legislation that currently
exists, and it deals with the role and powers of all those involved in a call out. This
approach has much to commend it. Indeed, it is arguable that the bill has not taken
the approach of clarification far enough.
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In essence, the bill clarifies the relationship between the Commonwealth and the
States and Territories at a time of threat. The Committee welcomes this. However,
by leaving key terms (such as ‘domestic violence’) undefined, by not fully
addressing the implications of detention and the other powers available to members
of the Defence Force – particularly the possible use in evidence of statements made
by people detained by the Defence Force – the bill creates uncertainty because it
does not clarify the relationship between the Defence Force and citizens at a time of
threat.
In this sense, the process of clarification is incomplete. One way in which this
process should be continued is for the bill to require that procedures or protocols be
developed which address the relationship between the Defence Force and the public
for public scrutiny.
As noted above, a bill such as this trespasses on personal rights and liberties.
Whether it trespass unduly on those rights and liberties is properly a matter best left
for the Senate itself to determine.

Barney Cooney
Chairman
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