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Terms of Reference

Extract from Standing Order 24
(1)
(a)
At the commencement of each Parliament, a Standing Committee for the Scrutiny of Bills shall be appointed to report, in respect of the clauses of bills introduced into the Senate, and in respect of Acts of the Parliament, whether such bills or Acts, by express words or otherwise:

(i)
trespass unduly on personal rights and liberties;

(ii)
make rights, liberties or obligations unduly dependent upon insufficiently defined administrative powers;

(iii)
make rights, liberties or obligations unduly dependent upon non-reviewable decisions;

(iv)
inappropriately delegate legislative powers; or

(v)
insufficiently subject the exercise of legislative power to parliamentary scrutiny.


(b)
The committee, for the purpose of reporting upon the clauses of a bill when the bill has been introduced into the Senate, may consider any proposed law or other document or information available to it, notwithstanding that such proposed law, document or information has not been presented to the Senate.
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Environment and Heritage Legislation Amendment (Antarctic Seals and Other Measures) Bill 2006 

Introduced into the Senate on 9 August 2006

Portfolio: Environment and Heritage
Background

This bill amends the Antarctic Treaty (Environment Protection) Act 1980 by transferring provisions concerning the protection of Antarctic seals from the Antarctic Seals Conservation Regulations 1986 to the Act. The bill makes changes to a range of penalty provisions by:

· increasing penalties for seals-related offences in line with other wildlife related penalties in the Antarctic Treaty (Environment Protection) Act 1980;
· providing a maximum imprisonment penalty for mining in the Antarctic; and

· adjusting other penalties to align them with penalties for similar offences under the Environment Protection and Biodiversity Conservation Act 1999.
The bill creates new offences and updates existing offences in relation to the disturbance of Antarctic flora and fauna and the gathering and collection of rocks and meteorites in accordance with new obligations under the Protocol on Environmental Protection to the Antarctic Treaty (the Madrid Protocol). The bill also contains application, savings and transitional provisions and inserts, updates, and repeals a number of definitions.
The bill also amends the Water Efficiency Labelling and Standards Act 2005 to provide for the incorporation by reference of water efficiency labelling standards.
Retrospective commencement

Schedule 2, item 1

Item 3 in the table to subclause 2(1) of this bill provides that the amendment proposed to the definition of ‘offence against this Act’ in item 1 of Schedule 2 would commence retrospectively on 18 March 2005, immediately after the commencement of section 7 of the Water Efficiency Labelling and Standards Act 2005. However, the explanatory memorandum indicates, on page 18, that the amendment is technical only, and makes no substantive change to the law. 

In the circumstances, the Committee makes no further comment on this provision.

Non-reviewable decisions 
Schedule 1, item 84

Item 84 of Schedule 1 would amend section 28 of the Antarctic Treaty (Environment Protection) Act 1980 by adding a new subsection 28(1A), which would deny the right of the Administrative Appeals Tribunal to make an order staying or otherwise affecting some types of decisions made by the Minister under subsections 12N(1) and (3) and 12P(1) and (3). However, the explanatory memorandum points out, on page 17, that such a curtailment of the jurisdiction of the Administrative Appeals Tribunal applies only when paragraph 12N(7)(a) or 12P(3)(a) applies to the Minister’s decision. Those paragraphs are concerned with a variation, suspension or revocation of an authorisation in relation to which the Minister considers that irreversible environmental damage would be likely to occur if the variation, suspension or revocation did not take effect immediately. The Committee notes the limited nature of the curtailment of the jurisdiction of the Administrative Appeals Tribunal.
In the circumstances, the Committee makes no further comment on this provision.

COMMENTARY ON AMENDMENTS TO BILLS

Migration Amendment (Designated Unauthorised Arrivals) Bill 2006

On 10 August 2006, the House of Representatives agreed to amend this bill. The amendments raise no issues within the Committee’s terms of reference.

SCRUTINY OF STANDING APPROPRIATIONS

The committee has determined that, as part of its standard procedures for reporting on bills, it should draw senators’ attention to the presence in bills of standing appropriations. It will do so under provisions 1(a)(iv) and (v) of its terms of reference, which require the committee to report on whether bills:

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative power to parliamentary scrutiny.

Further details of the Committee’s approach to scrutiny of standing appropriations are set out in the committee’s Fourteenth Report of 2005. The following is a list of the bills containing standing appropriations that have been introduced since the beginning of the 41st Parliament.

Bills introduced with standing appropriation clauses - 41st Parliament

	*Indicates passed by Senate
	Bills and Clauses

	*
	Appropriation (Regional Telecommunications Services) Bill 2005-2006 – clause 13

	*
	Asbestos-related Claims (Management of Commonwealth Liabilities) Bill 2005 – subclause 8(2)

	*
	Asbestos-related Claims (Management of Commonwealth Liabilities) (Consequential and Transitional Provisions) Bill 2005 – subclause 5(3)

	*
	Australian Technical Colleges (Flexibility in Achieving Australia’s Skills Needs) Bill 2005 – clause 23

	*
	Financial Framework Legislation Amendment Bill 2004 – Schedule 1, item 397, paragraphs 124(1)(b) and (c) and item 422, subsection 235(2)
[also Schedule 1, items 58, 63, 82, 86, 95, 99, 114, 135, 136, 145, 153, 164, 169, 182, 197, 205, 218, 261, 293, 317, 324, 370, 419, 437, 448, 484 and 493 – CRF appropriated by virtue of section 21 of the Financial Management and Accountability Act 1997]

	*
	Human Services Legislation Amendment Bill 2005 – Schedule 2, subitem 720(4)

	*
	Indigenous Education (Targeted Assistance) Amendment Bill 2004 – Schedule 1, item 3, subsection 14A(1)

	
	Indigenous Education (Targeted Assistance) Amendment Bill 2006 – Schedule 1, subsection 14A

	*
	National Water Commission Bill 2004 – CRF appropriated by virtue of section 21 of the Financial Management and Accountability Act 1997

	*
	Offshore Petroleum Bill 2005 – clause 56

	*
	Schools Assistance (Learning Together─Achievement Through Choice and Opportunity) Bill 2004 – clause 133

	*
	Skilling Australia’s Workforce Bill 2005 – clause 40

	*
	Superannuation Bill 2005 – subclause 29(4)

	*
	Superannuation (Consequential Amendments) Bill 2005 – Schedule 5, item 1, subsection 4AA(5) and Schedule 6, item 1, subsection 12A(5)

	*
	Telecommunications Legislation Amendment (Future Proofing and Other Measures) Bill 2005 – Schedule 1, item 1, subsections 158ZO(4), 158ZP(7) and 158ZQ(5) and Schedule 3, item 1, subsection 136C(4)

	*
	Textile Clothing and Footwear Strategic Investment Program Amendment (Post-2005 Scheme) Bill 2004 – Schedule 1, item 12, section 37ZH and subsection 37ZJ(3)

	*
	Water Efficiency Labelling and Standards Bill 2004 – CRF appropriated by virtue of section 21 of the Financial Management and Accountability Act 1997


Other relevant appropriation clauses

	*Indicates Passed by Senate
	Bills and Clauses

	*

	AusLink (National Land Transport─Consequential and Transitional Provisions) Bill 2004 – Schedule 2, item 3: special appropriation clause – for a finite amount and a finite period of time.

	*
	Social Security Legislation Amendment (One-off Payments for Carers) Bill 2005 – Schedule 2, item 1: special appropriation clause – for a finite period of time (i.e. for circumstances arising in a particular financial year).


