Chapter 2


Main provisions of the bill


Main Features of the Bill


Retention of AWB functions of controlling the export of wheat from Australia and the marketing overseas of Australian wheat.





Repeal of AWB powers to: buy wheat in Australia or overseas; import wheat into Australia; and to sell or dispose of wheat, or arrange to sell or dispose of wheat, in Australia. These functions will be transferred to Company B and the domestic sales to Company C.





Establishment of three wholly owned subsidiaries of the AWB to which the AWB's wheat marketing and financing functions are being transferred.





'Nominated company A' is the most important of the subsidiaries being created as it is given the power to subscribe for, acquire and hold shares in nominated companies B and C. Also, nominated company A can enter into arrangements with one of its wholly-owned subsidiaries (other than nominated company B) to perform its functions.





The AWB is to be treated as the agent of nominated companies A or B in respect of new season wheat transactions (ie. wheat of a season that began on or after 1 July 1997). The transactions affected include: pooling and related transactions, futures and hedging contracts, investments and operational expenses.





Directorships of nominated company A or one of its wholly-owned subsidiaries require the approval of the Minister.





The constitutions of nominated companies cannot be changed without the approval of the Minister.





The AWB to be responsible for the purchase of wheat for pools and payments for wheat in respect of old season wheat (ie. pre - 1 July 1997 season) and nominated company B in respect of new season wheat (ie. 1997 and subsequent seasons).





Terminate on 30 June 1999 the Wheat Industry Fund component of the levy on wheat sales and amounts of that levy payable by the Commonwealth to the AWB.





Part 2 of the Bill is divided into a number of Divisions, each of which pertains to a particular aspect of the transfer of the AWB's wheat marketing and financing functions to a wholly owned holding company and its subsidiaries. The clauses outlined below, other than clauses 20-28, commence on Royal Assent. Clauses 20-28 commence on a day to be fixed by proclamation. However, where commencement does not occur within 6 months of the Bill receiving Royal Assent, the provisions are deemed to have commenced on the day after that end of the six month period.


Subdivision 3A of the Bill (clauses 9-11) deals with the transfer of assets, liabilities, rights and obligations of the AWB to a specified designated company (ie. nominated company A, or a wholly-owned subsidiary of nominated company A) Clause 9 governs the transfer of assets (ie. any legal or equitable interest in real or personal property, any right, privilege or immunity, including a contingent or prospective one) to a specified designated company. The exception to this is money in the Wheat Industry Fund (WIF), an investment of the WIF, or any other asset that was acquired using money in the WIF. 


Subdivision 3B (clauses 12-18) deals with the transfer of AWB staff to nominated company A. Clause 13 is aimed at ensuring that AWB employees transferred to nominated company A are taken to be employed on the same terms and conditions as applied to them immediately before their transfer, and retain entitlements accrued before the transfer. These terms and conditions of employment may be varied in accordance with relevant laws, awards, orders or agreements (clause 17). Clause 18 ensures that transferred employees retain mobility rights under Part IV of the Public Service Act 1922 (the PS Act). Part IV of the PS Act confers mobility rights to employees of approved statutory authorities that are staffed outside the PS Act.


Division 4 (clause 19) provides for an exemption from stamp duty and other taxes that would ordinarily be payable under State or Territory law in relation to the transfer of: assets of the AWB; contractual rights, obligations and liabilities of the AWB; and liabilities of the AWB.


Division 5 (clauses 20-26) provides for the AWB to be treated as the agent of nominated company A or B in respect of new season wheat transactions (ie. wheat of a season that began on or after 1 July 1997) undertaken before the commencement of the division. The transactions affected include: pooling and related transactions, futures and hedging contracts, investments and operational expenses.


Clause 36 makes the Commonwealth liable to pay just compensation were the operation of Part 2 of the Bill would result in the acquisition of property from a person other than on just terms. Where agreement cannot be reached between the Commonwealth and a person as to the amount of compensation, the person may institute proceedings in the Federal Court for recovery of such compensation as the court determines.


Item 16 of Schedule 1 inserts a new Part 3A in the Wheat Marketing Act 1989 (the Principal Act) dealing with the companies which will take over the commercial activities of the AWB.


The most important provisions of proposed Part 3A relate to the creation of three wholly owned subsidiaries of the AWB, namely, nominated companies A-C. 








Nominated Company A


Authority is given to the Minister by proposed section 55D to declare that a specified company is nominated company A. The company must be incorporated, have a share capital and be a wholly-owned subsidiary of the AWB. The constitution of nominated company A must contain certain objects, including: interstate/territory trade and commerce in wheat, other grains and grain products; the export of grains other than wheat and grain products; engaging in value adding activities for the purposes of foreign trade or interstate/territory trade and commerce; and to promote, fund or undertake research into matters related to the marketing of grain, value adding activities, or to do anything incidental to or conducive to any of the required objects (proposed section 55J).


Proposed section 55M provides for nominated company A to enter into arrangements with one of its wholly-owned subsidiaries (other than nominated company B) to perform its functions. The constitution of nominated company A cannot be changed without the approval of the Minister (proposed section 55N). Directorships of a designated company (ie. nominated company A or one of its wholly-owned subsidiaries) require the approval of the Minister (proposed section 55P). Nominated company A, or one of its wholly-owned subsidiaries, will require the permission of the Minister to:


acquire, another company, other than a wholly-owned subsidiary;


acquire, hold or dispose of shares or stocks in the capital of another company, other than a wholly-owned subsidiary;


acquire, hold or dispose of debentures or other securities of another company, other than a wholly-owned subsidiary;


enter into partnership, or arrange for the sharing of profits and losses, with an individual or another company or body;


take part in a joint venture with an individual or with another company or body (proposed section 55Q).





A new function is accorded the AWB by proposed section 55R to subscribe for, acquire and hold shares in nominated company A. Nominated company A is given the power under proposed section 55S to subscribe for, acquire and hold shares in nominated companies B and C.





Nominated Company B


Authority is given to the Minister by proposed section 55E to declare that a specified company is nominated company B. The company must be incorporated, have a share capital and be a wholly-owned subsidiary of the AWB. The constitution of nominated company B must contain certain objects, including: maximising net returns to growers who sell pool return wheat to it; exporting new season wheat from Australia; interstate/territory trade in new season wheat; making arrangements for the growing of wheat for interstate/territory/foreign trade; promoting or funding the marketing of wheat; and promote or fund the marketing of wheat (proposed section 55K). The constitution of nominated company B cannot be changed without the approval of the Minister (proposed section 55N).


Nominated Company C


Authority is given to the Minister by proposed section 55H to declare that a specified company is nominated company C. The company must be incorporated, have a share capital and be a wholly-owned subsidiary of the AWB. The constitution of nominated company C must contain certain objects, including: interstate/territory trade in wheat; interstate/territory/foreign trade in grain other than wheat; interstate/territory/foreign trade in grain products; and promoting, funding and undertaking research into matters related to the marketing of grain, or value adding activities. The constitution of nominated company C cannot be changed without the approval of the Minister (proposed section 55N).





Part 2 of Schedule 1 Amendments


Items 1-137 commence on a day to be fixed by proclamation. However, where commencement does not occur within 6 months of the Bill receiving Royal Assent, the provisions are deemed to have commenced on the day after that end of the six month period.


Objects of the AWB


Section 5 of the Wheat Marketing Act 1989 (the Principal Act) provides that the objectives of the AWB are:


to maximise net returns to Australian wheat growers who sell pool return wheat to the AWB by securing, developing and maintaining markets for wheat and wheat products and by minimising, as far as practicable, costs;


in a commercial manner, participating in the market for grain and grain products, to provide Australian grain and wheat growers which a choice of marketing options; and


participate in value adding activities for the purpose of benefiting Australian grain growers. 





Item 32 of Schedule 1 substitutes a new section 5 in the Principal Act and provides that the objects of the AWB are to maximise net returns to Australian wheat growers by using the AWB's export control powers and function of holding shares in nominated company A to secure, develop and maintain wheat export markets.





Functions of the AWB


Section 6 of the Principal Act specifies the functions of the AWB. Item 33 of Schedule 1 repeals certain of the functions of the AWB and inserts two new functions. AWB functions retained under proposed subsection 6(1) include controlling the export of wheat from Australia and controlling the marketing overseas of Australian wheat. New functions include providing advice and making recommendations to the Minister about matters relating to the marketing of wheat, and exporting wheat where the wheat was bought by the AWB prior to the commencement of the proposed section.





Powers of the AWB


Section 7 of the Principal Act sets out the powers of the AWB. Item 35 of Schedule 1 repeals the powers of the AWB set out in paragraphs 7(2)(a) to (l) of the Principal Act. The repealed powers include: to buy wheat in Australia or overseas; to import wheat into Australia; and to sell or dispose of wheat, or arrange to sell or dispose of wheat, in Australia or overseas. The powers retained by the AWB include: to appoint agents in Australia or overseas; and enter into contracts, make agreements and arrangements, with any person and, with the Ministers consent, with State or Territory.





AWB Membership


The members of the AWB consists of a Chairperson, a Managing Director, government member, and 8 members. The effect of item 48 of Schedule 1 of the Bill is to remove the mandatory requirement to appoint 8 members (called 'ordinary' members, see item 53 below) and allow for the appointment of up to 8 members.


A new section 15A, dealing with the appointment of ordinary members, is inserted in the Principal Act by item 53 of Schedule 1. Proposed section 15A provides that the Minister must not appoint a person as an ordinary member unless he/she believes they have expertise in at least one of the following certain fields, including: production, marketing or processing of grain; production or marketing of other products; business management; product promotion; or finance. In appointing ordinary members, the Minister must try as far as practicable ensure there is a balance of skills among ordinary members in the areas of production, marketing and finance. In addition, prior to appointing a person as an ordinary member, the Minister must consult the President of the Grains Council in relation to the appointment.





AWB Corporate Plans


Section 49 of the Principal Act deals with the development of AWB corporate plans. Subsection 49(4) specifies what a corporate plan must contain. Item 72 of Schedule 1 specifies two new matters which a corporate plan must contain, namely, what the AWB thinks should be the principal objectives of a designated company (ie. nominated company A or a wholly-owned subsidiary of nominated company A) and a broad outline of the strategies the AWB thinks should pursued by each designated company during the requisite period for achieving those objectives


AWB Annual Operational Plans


Section 54 of the Principal Act deals with the development of AWB annual operational plans. Subsection 54(2) specifies what an annual operation plan must contain. Item 74 of Schedule 1 specifies one new matter which an annual operation plan must contain, namely, particulars of the action that the AWB intends to take to ensure each designated company (ie. nominated company A or a wholly-owned subsidiary of nominated company A) gives effect to or furthers the relevant objects of the corporate plan applicable to that company.





Responsibility for Wheat Pool Marketing and Payments


The effect of item 75 of Schedule 1 is to make the AWB responsible for the purchase of wheat for pools and payments for wheat in respect of old season wheat (ie. pre - 1 July 1997 season ) and nominated company B in respect of new season wheat (ie. 1997 and subsequent seasons).





Accounting For Charges


A new section 66A is inserted in the Principal Act by item number 88 of Schedule 1 which requires the designated authority (ie. nominated company A or a wholly-owned subsidiary of nominated company A) when accounting to a grower for a payment due in respect of wheat bought for sale as part of a pool of wheat to specify separately charges made for storage, handling, transport and provision of port services. This requirement will not apply if compliance would subject the designated authority to significant additional costs.





Accounting For Dealings in Wheat


The AWB is subject to the financial reporting requirements of Part XI of the Audit Act 1901. The effect of item 89 of Schedule 1 is three-fold: 


to make the AWB no longer subject to the Audit Act 1901 and over-ride the proposed Commonwealth Authorities and Companies Act 1997; 


require the AWB and nominated company B to keep their accounting records relating to wheat dealings in such a way that, in their opinion, attributes costs and revenues to wheat of different seasons and pools in an equitable way; and


require the AWB to keep separate accounting records relating to the Wheat Industry Fund.








Liability To Pay Taxation


Item 116 of Schedule 1 provides an exemption to nominated companies from State or Territory stamp duty or other taxes in regards to a security held by nominated company A over the assets of nominated company B.





Wheat Industry Fund


Section 81 of the Principal Act specifies what the AWB must credit to the Wheat Industry Fund (WIF). For example, the AWB must credit interest earned by the investment of money of the WIF to the WIF. Item 119 of Schedule 1 inserts the following new sources of income which the AWB must credit to the WIF, namely:


dividends paid to the AWB by nominated company A and by way of return of capital; and





interest paid to the AWB by a designated company from a loan, and by way of repayment of a loan, made by the AWB using WIF money.





Section 82 specifies the purposes for which the AWB may use WIF money. Purposes specified by paragraphs 82(1)(a), (b) and (ba) are: any purpose connected with the performance of the AWB's functions relating to trading in grain other than pool return wheat; advance payments in respect of wheat of a season; and any purpose connected with value adding activities. Paragraphs 82(1)(a), (b) and (ba) are repealed by item 120 of Schedule 1 and new paragraphs 82(1)(a) and (b) inserted. The new paragraphs allow the AWB to use WIF money to make loans to a designated company and for any purpose connected with a guarantee given by the AWB in relation to a loan made to a designated company.





Termination of WIF Component Of Levy On Wheat Sales


The effect of items 123 and 124 of Schedule 1 is to terminate on 30 June 1999 the WIF component of the levy on wheat sales and amounts of that levy payable by the Commonwealth to the AWB.





Annual Report


The effect of item 125 of Schedule 1 is to require the AWB to report annually on the operations of nominated company A and its wholly owned subsidiaries.
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