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THE SENATE 

COMMITTEE OF PRIVILEGES 

TENTH REPORT 

DETENTION OF A SENATOR 

On 13 November 1985 the Senate passed the following 

resolutions: 

(1) That the following matters be referred to the Committee 

of Privileges for urgent investigation and report: 

(a) the circumstances which led to Senator Georges' 

bail being conditional upon fingerprinting for 

identification purposes; and 

fb! the failure of Qt~eensland authorities to notify 

the President of the Senate of the detention of a 

Senator in accordance with paragraph 17 of the 

Fifth Report of the Committee of Privileges 

entitled, "Imprisonment of a Senator", tabled in 

the Senate on 25 October 1979. 

(2) That, notwitFlstandiny anything contained in the 

Standing Orders, the Committee of Privileges for the 

purposes of its inquiry and report, shall have power to 

send for persons, papers and records. 



The ri soluti.ons referred to the arrest of Senator Georges on 

I1 Nov ?mber 1985. 

2. L 3 t e r  on 13 November Mr President made a statement to the 

Senate concerning attempts which were made on 11 November by the 

Oneensland Police to inform him of the arrest of Senator Georges. 

?4r P r e  s i d e n t  ' s statement indicates that the Queensland police 

st.t.emyttld to notify him of the arrest, but, due to the indirect 

methols by which the notification was attempted, the attempts 

were unsuccessful. Mr President reminded all relevent 

authoritir?~ that communications of this kind should be made 

d i - r w t  l y  to him as President. The full text of the statement is 

attacked to this report as Appendix 1. 

3. It is c l e a r ,  then, that the Queensland authorities had not 

actua!ly failed to give notice of the detention of 

Sc-natc r r7eorges, as stated in paragraph (b) of the Senate's 

re so;.^ tior!, but the attempts to notify the President were not 

propel ly m d e .  Since the matter was referred to the Committee, 

the Cueensland Police have fully and properly notified the 

P r e s i - t  ent by direct communication of matters relating to the 

arresl and detentiorr of Senator Georges. 

4. ~ l t h o u g h  paragraph (b) of the resolution was therefore 

cvclrt l  ken by events, the Committee considers that there is one 

aspeci of the matter of notification which should be addressed. 

Notif.cation of the Arrest of a Senator 

5. "he notification ~f the arrest and detention of a Senator 

v?.: t h=? main subject of the Fifth Report of the Committee, 

d i s c u  , sed  at paragraphs 12 to 18 of that report. The report 

ngted that the British House of Commons has always insisted upon 

heinij informed of the detention of its members, that authority 

exist. for the preposition that the right to be notified of the 

d e t ~ n  .ion of its members is a privilege adhering to the Senate 

under section 49 of the Constitution, and that it would be open 

to t , l - 2  Senate to treat as a contempt any failure to notify the 



S e n a t e  o f  t h e  2 e t e n t i o n  o f  a S e n a t o r .  The r e p o r t  c o n c l u d e d  t h a t  

it would Sc p r e m a t u r e  f o r  t h e  S e n a t e  t o  t r e a t  t h e  f a i l u r e  t o  g i v e  

n : > t ; f i c a t i o n  o f  t h e  i m p r i s o n m e n t  o f  o n e  o f  i t s  members a s  a  

contempt u n t i l  s t e p s  had b e e n  t a k e n  t o  make t h e  a t t i t u d e  o f  t h e  

S t?na te  known t o  t h e  c o u r t s  and  t o  s e c u r e  t h e i r  c o o p e r a t i o n .  

6 .  The r e p o r t  t h e r e f o r e  r e co rmended  t h a t  t h e  S e n a t e  p a s s  t h e  

r e s o l u t i o n s :  

I t  i s  t h e  r i g h t  o f  t h e  S e n a t e  t o  r e c e i v e  n o t i f i c a t i o n  

of t h e  d e t e n t i o n  o f  i t s  members.  

S h o u l d  a S e n a t o r  f o r  any  r e a s o n  b e  h e l d  i n  c u s t o d y  

p u r s u a n t  t o  t h e  o r d e r  o r  judgment  of any  c o u r t ,  o t h e r  

t h a n  a  c c u r t  m a r t i a l ,  t h e  c o u r t  o u g h t  t o  n o t i f y  t h e  

P r e s i d e n t  o f  the S e n a t e ,  i n  w r i t i n g ,  o f  t h e  f a c t  a n d  

t h e  cause of t h e  S e n a t o r ' s  b e i n g  p l a c e d  i n  c u s t o d y .  

S h o u l d  a S e n a t o r  b e  ordered t o  be  h e l d  i n  c u s t o d y  by 

any c o u r t  m a r t i a l .  o r  o f f i c e r  o f  t h e  De fence  F o r c e ,  t h e  

P r a s i d e n t  o f  t h e  S e n a t e  o u g h t  t o  be n o t i f i e d  by H i s  

Excclle~cy the Gove rno r -Gene ra l  o f  t h e  f a c t  a n d  t h e  

csuse o f  t h e  S e n a t o r ' s  b e i n g  p l a c e d  i n  c u s t o d y .  

T h e s c  r e s o l u t i o n s  we re  p a s s e d  by t h e  S e n a t e  o n  2 6  F e b r u a r y  1 9 8 0 .  

7 .  T t  w i l l  be  ~ o t c d  t h a t  the r e s o l u t i o n s  r e q u i r e  a  c o u r t  t o  

i n f o r x  the Senate of t h e  i m p r i s o n m e n t  o f  a S e n a t o r  p u r s u a n t  t o  

the or2cr o r  judgment  o f  t h e  c o u r t ,  and  d o e s  n o t  p l a c e  a n y  

reqllirenent upon p o l i c e  F J ~ O  a r r e s t  a S e n a t o r .  T h i s  f o r m u l a t i o n  

was q u j t ~  d e l i b e r a t e .  I n  h i s  s p e e c h  t o  t h e  S e n a t e  when moving t h e  

motion for t h e  r e s o l u t i o n s ,  S e n a t o r  J e s s o p  e x p l a i n e d  t h e  r e a s o n s  

f o r  t h e  r e s o l u t i o n s  b e i n g  f ramed i n  t h i s  way, and a l s o  

antici7ated a p r o h l c n  wh ich  a p p e a r s  t o  be i n v o l v e d  i n  t h e  a r r e s t  

of S e n a t o r  Georges which i s  t h e  s u b j e c t  o f  t h i s  r e p o r t :  



"The Senate will note that the report refers 
to the z r r e s t  and imprisonment of Senator 
Georyes by the court which dealt with his case 
and dces not refer to his earlier arrest and 
detention by t 5 e  police. 

There are three reasons for this. Firstly, 
unc7.er t h e  law of Australia and that of other 
common law jurisdictions, arrest by the police 
can be only for the purpose of bringing a 
defendant before a court which then determines 
whether he will be held in custody. Therefore, 
the primary responsibility falls on the courts 
to take notice of a person's membership of 
Parlizment for the purpose of observing the 
privilege of freedom from arrest and the right 
of the Parliament to be notified of that 
arrest. Secondly, whilst there is good 
authority for the proposition that courts must 
take notice of a defendant's membership of 
Parliament, there seems to be no authority on 
the question of a similar obligation falling 
upon the police. This matter was referred to 
by Professor Geoffrey Sawer in his submission 
to the House of Representatives Privileges 
Commit-tee in connection with the case of 
Mr Uren. Thirdly, it may in any case be 
impracticaSle to impose an obligation upon the 
police to notify the President or the Speaker 
whennver they have arrested a member of 
Parliament. 

It is realised that in practice there may be a 
considerable delay between the arrest of a 
detendant by the police and his appearance in 
a court and that the Parliament might be 
deprived of the services of one ot its members 
tor up to two or three days before the 
opportunity arises tor a court to make the 
required notitication. It may we11 be, 
therefore, that there ought to be some 
obliaation uDon the ~olice to qive 

-8 - 
notification ot the arrest ot a member. But 
the Committee's report is concerned with 
ensuring that the primary responsibility 
talling upon the courts is accepted in 
Australia." [Hansard, 21/2/80, p.230, emphasis 
added] . 

8. The Queensland Police have, in effect, assumed that they 

have an obligation to notify the President of any arrest of a 

Sena:or, and have also notified the President of events following 

an a-rest, such as the release of the Senator on bail. 



9. The Senate may consider that it would be appropriate for it 

to call upon police to notify the President of any arrest of a 

Senator. Attached to this report as Appendix 2 are suggested 

resolutions which would reaffirm the resolutions of 

2 6  February 1980 and which would achieve this aim. The Committee 

recommends that these resolutions be passed. 

Circumstances of Senator Georges' Detention 

10. Paragraph (a) of the Senate's resolution requires the 

Cmmi t t ee  to repgrt on the circumstances which led to 

Scnator  Georgcs' bail being conditional upon fingerprinting for 

ident-if i cat ion purposes. 

11. In order to report on this matter it was necessary for the 

Committee to ascertain the facts of Senator Georges' detention. 

To do this the Committee invited the Minister for Justice and 

Attorney-General of Queensland, the Hon N. J. Harper, MLA, to 

provide a statement of those facts. The Minister responded with 

a summary cf the circumstances of the arrest and detention of the 

Senator. The Conmi.t.tee also received written statements and 

submissions, supported by oral evidence, from Senator Georges. 

12. The facts relating to Senator Georges' detention are as 

follows. The Senator was arrested on the morning of 

11 November 1985 in A m  Street, Brisbane, and was taken to the 

City Watchhouse, where he was charged with an offence under 

section 4A of the Vagrants, Gaming and Other Offences 

9ct ,-931-1978, which provides as follows: 

"4R. Entering or remaining in or upon buildings, etc., 
without lawful excuse. 

( 1 )  Any person who, without lawful excuse (the proof of 
which shall be upon him), together with others enters 
or remains in or upon any part of a building or 
structure, whether public or private, or any land 
occupied or used in connexion therewith, is guilty of 
an offence. 



) e n a l t y :  $ 2 0 0  o r  impr i sonmen t  f o r  s i x  months .  

2 )  A n y  p e r s o n  who r e m a i n s  i n  o r  upon a n y  p a r t  o f  a  
b u i l d i n g  or s t r u c t u r e ,  o r  a n y  l a n d  o c c u p i e d  o r  u s e d  i n  
c o n n e x i o n  t h e r e w i t h ,  wh ich  p a r t  o r  l a n d  i s  n o t  a p u b l i c  
p lace ,  and  has  no  l a w f u l  e x c u s e  f o r  s o  d o i n g  ( p r o o f  o f  
s u c h  l a w f u l  e x c u s e  b e i n g  upon  h i m )  s h a l l ,  i f  h e  t h e r e  - 
(a) d o e s  a n y  a c t ;  o r  

( 5 )  u s e s  a n y  l a n g u a g e  

w h i c h ,  i f  d o n e  o r  u s e d  by  h im i n  a p u b l i c  p l a c e ,  would 
be a n  o f f e n c e  u n d e r  t h i s  A c t  o r  a n y  o t h e r  A c t ,  b e  
g u i  1- ty  o f  a n  o f  f e n c e .  

3 e n a l t y :  $ 2 0 0  o r  i m p r i s o n m e n t  f o r  s i x  months . " .  

1 3 .  S e n a t o r  G e o r g e s  was t h e n  t o l d  t h a t  h i s  f i n g e r p r i n t s  and  

p h o t c g r a p h  m u s t  be t a k e n .  I n  making  t h i s  r e q u i r m e n t  of him,  t h e  

po1 .L~  2 r e l i e d  cpon s e c t i o n  4 3  o f  t h e  V a g r a n t s ,  Gaming a n d  O t h e r  

O f f e r z e s  A c t ,  w h i c h  p r o v i d e s  a s  f o l l o w s :  

' 4 3 .  F i n g e r  p r i n t s .  

Where a p e r s o n  h a s  b e e n  a r r e s t e d  o n  a n y  c h a r g e  i n  
r e s p e c t  of wh ich  a  p e r s o n  may b e  a r r e s t e d  u n d e r  t h i s  
A c t ,  o r  i s  i n  l a w f u l  c u s t o d y  f o r  a n y  o f f e n c e  p u n i s h a b l e  
on  i n d i c t m e n t  p u r s u a n t  t o p  "The C r i m i n a l  Code ,"  t h e  
o f f i c e r  i n  c h a r g e  o f  p o l i c e  a t  t h e  p o l i c e  s t a t i o n  t o  
wh ich  h e  is tiken a f t e r  a r r e s t  o r  where  h e  i s  i n  
c u s t o d y ,  a s  t h e  case may be ,  may take o r  c a u s e  t o  b e  
t a k e n  a l l  s u c h  p z x t i c u l a r s  a s  may b e  deemed n e c e s s a r y  
f o r  t h e  i d e n t i f i c a t i o r .  o f  s u c h  p e r s o n ,  i n c l u d i n g  h i s  
p h o t o g r a p h  a n d  f i n g e r  p r i n t s  a n d  pa lm p r i n t s :  

P r o v i d e d  t h a t  if s u c h  p e r s o n  a s  a f o r e s a i d  is f o u n d  n o t  
g u i l t y  o r  i s  n o t  2 r o c e e d e d  a g a i n s t ,  a n y  f i n g e r  p r i n t s  
or pa lm  p r i n t s  o r  p h o t o g r a p h s  t a k e n  i n  p u r s u a n c e  of t h e  
p r o v i s i o n s  o f  t h i s  s e c t i o n  s h a l l  be d e s t r o y e d  i n  t h e  
p r e s e n c e  of the s a i d  p e r s o n s  so c o n c e r n e d . " .  

1.4. Ser?ator G e o r g e s  d e c l i n e d  t o  h a v e  h i s  f i n g e r p r i n t s  o r  

pho tog raph  t a k e n .  H i s  g r o u n d s  f o r  d o i n g  so w e r e  t h a t  i t  was n o t  

necc + s a r y  f o r  t h e  p u r p o s e  o f  i d e n t i f y i n g  him a n d  t h a t  t h e  

s t a t ~ t c r y  p r o v i s i o n  g i v e s  a n  o f f i c e r  a d i s c r e t i o n  i n  d e t e r m i n i n g  

w h e t l e r  f i n g e r p r i n t s  a n d  p h o t o g r a p h s  a r e  t a k e n ,  a n d  h e  a s k e d  t h a t  

t h a t  d i s c r e t i o n  b e  e x e r c i s e d .  The p o l i c e ,  however ,  a p p e a r  t o  

t a k e  t h e  v i e w ,  i n  w h i c h  v i ew  t h e y  a r e  a p p a r e n t l y  s u p p o r t e d  by  t h e  

Mini  : t e r ,  t h a t  t h e  A c t  r e q u i r e s  p e r s o r l s  c h a r g e d  u n d e r  it t o  b e  



f i n g c r p r i n t ~ d  and photographed before being released on bail. 

This appears to the Cownittee to be a somewhat strange 

intrepretation of t\e provision, but that is the intrepretation 

that is taken. Because of his refusal, Senator Georges was 

charged w j t h  obstructing a police officer in the exercise of his 

d u t y ,  an offence against section 59 of the Police Act 1937-1984, 

and h e  was n n t  released on bail by the police, but was held in 

cus tody .  The decision was made 5 y  the police not to take his 

f ingnrprint s b y  F C J ~ C E ? .  

1 5 .  Fle aras taken before t h e  Magistrates Court at 10 a.m. the 

f o l - l o w i ~ ~ - ~  morning, and was granted bail on his own undertaking. 

The vaglstrzte apparent l_y took the view, which is supported by 

t-ha words of the statute, that it is not necessary for 

f i n c j e r p r i n t s  a n 6  photographs to be taken for bail to be granted. 

Notwithstsnding the granting of bail, Senator Georges was not 

r - l ~ a s : - d  u ? % i l  l b . 2 6  a.m. The evidence before the Committee does 

not allow it to nominate any reason for this delay, and it is 

ohvic~l:,us t h 3 t  the Senator should have been released as soon as 

practicable after bail was granted by the magistrate. 

Issues of Parliamentary Privilege 

16. T h e  Cownittee assunes that the task required of it by the 

sen at^ .is that of re~orting upon any issues of parliamentary 

~rivilcgc which arise in relation to these events. The Committee 

presumes that it is not its task to examine and report upon the 

adequacy of the law and practice of Queensland relating to the 

arrest and detention of persons charged with offences. 

17. The resolution referring the matter to the Committee makes 

no n e n t j  on of the immunity of Senators, by virtue of section 49 

of the Constitution, from arrest and detention in a civil cause, 

and does not require t h e  Committee to consider whether this 

i r m u r , j  & y  i.s i n v ~ l v e d .  The circumstances in which the immunity 

applies sere a n a l y s e d  in some detail in the Fifth Report of the 

Cq-wiit-tee,  at paragraphs 4 to 10 and 19 to 21. The immunity 

arises only where an arrest or detention is for the purpose of 



compe ] - l i n g  t h e  p e r f o r m a n c e  o f  a  c i v i l  o b l i g a t i o n .  I t  i s  c l e a r  

t h a t  the immi.ini.t.y i s  n o t  i n v o l v e d  i n  t h e  a r r e s t  wh ich  i s  t h e  

s u h j ~  zt of t h i s  r e p o r t .  

1 8 .  I t  a p p e a r s  t o  t h e  Commit tee  t h a t  t h e r e  a r e  two  q u e s t i o n s  

whic l  t h e  Coinnittee s h o u l d  answer: f i r s t ,  w h e t h e r  t h e  p r o c e s s e s  

of tl e c r i m i n a l  l a w  w e r e  u s e d  t o  h a r a s s  t h e  S e n a t o r  b e c a u s e  of  

h i s  l e i n g  a S e n a t o r ;  and  s e c o n d l y ,  w h e t h e r  t h e  f a c t s  o f  t h e  c a s e  

sucjgt s t  some d e f e c t  i n  t h e  immuni ty  of S e n a t o r s  a s  it e x i s t s  a t  

presf n t .  

I!aral s n e n t  of a  S e n a t o r ?  

1 9 .  I f  t h e  S e n a t e  were s a t i s f i e d  t h a t  o n e  o f  i t s  members had  

b e a n  t r e a t e d  more h a r s h l y ,  i n  t h e  p r o c e s s  o f  t h e  e n f o r c e m e n t  o f  

t h e  n r i v i n a l  law, t h a n  o t h e r  p e r s o n s  i n  t h e  same o r  s i m i l a r  

c i r c  [ ins tances  we re  t r e a t e d ,  and  t h a t  t h e  p r o c e s s e s  o f  t h e  

cx im  n a l  l a w  h a d  been u s e d  t o  h a r a s s  or  h i n d e r  a S e n a t o r  b e c a u s e  

of 1 i s  S e i n g  a  S e n a t o r ,  t h e  S e n a t e  c o u l d  we11 r e g a r d  t h e  

t r e a : m e n t  of t h e  S e n a t o r  as  a c o n t e m p t .  

20.  T h e r e  a p p e a r s  t o  h e  no  p r e c e d e n t  f o r  s u c h  a c t i o n  b e i n g  

t r e a : e d  a s  a c o n t e m p t ,  but t h e  S e n a t e  w i l l  be w e l l  awa re  t h a t  

l a c k  of p r e c e d e n t  does n o t  p r e v e n t  it from t r e a t i n g  a c t s  a s  

c m t  m p t s  whe re  i.t is s a t i s f i e d  t h a t  t h e  a c t s  i n  q u e s t i o n  h a v e  

t h c !  t e n d e n c y  t o  obs t . r uc t .  it o r  i t s  members i n  t h e  p e r f o r m a n c e  o f  

t h e i  r f u n c t i o n s .  

2 1 .  Th?re i s  g r e a t  p o t e n t . i a 1  f o r  l a w  e n f o r c e m e n t  a u t h o r i t i e s ,  

u s i n g  t h e  many s t a t u t - o r y  and  common l a w  o f f e n c e s  o f  a  g e n e r a l  

c h a r  x t e r ,  and  t h e  l a r g e  d i s c r e t i o n s  i n  r e s p e c t  o f  a r r e s t ,  t h e  

g r a r t i n y  of p o l i c e  bail and t h e  t i m e  o f  f i r s t  a p p e a r a n c e  b e f o r e  a 

c o u r t ,  s e r i o u s l y  t o  impede members o f  e i t h e r  House o f  t h e  

P a r l i a m e n t  i n  t h e  p e r f o r m a n c e  o f  t h e i r  d u t i e s  a n d  t o  remove 

m e n k n r s  f r om t h e  Houses  f o r  a  c o n s i d e r a b l e  t i m e ,  i f  t h o s e  

a n t f o r i t i e s  a r e  so minded .  The Commi t t e e  would  l i k e  t o  t h i n k  

t h a t  l a w  e n f o r c e m e n t  a u t h o r i t i e s  wou ld  be  i n c a p a b l e  o f  any  s u c h  

a c t i o n s ,  b u t  cannot come t o  t h i s  c o n c l u s i o n  w i t h  c o m p l e t e  



confidence, especially since the major part of criminal law 

cnactmcnt and enforcement is undertaken by State authorities, a 

m a t t e - r  ~ v k i c h  will be fl.irt_her discussed later in this report. 

2 2 ,  T h e  eevi.?enrle before the Committee c?oes not allow it to 

conclr~lrle that there has been such improper harassment of a 

Senator bcczuse of: his b e i n g  a Senator. Other persons were 

arre::t-d uncler the Vagrants, Gaming and Other Offences A c t  at the 

cane t i m e  as S e n a t o r  Ccorges was arrested, and were similarly 

k r e a t . c d ,  j _ ~  that t:.hey were required to have their fingerprints 

and p h f ~ t ~ g r a p h s  taken before being granted police bail. It does 

not 2ppt?ar, tb-crcfore, that Senator Georges was treated 

6.ifferently frnn cther arrested persons. Before the Committee 

Sencator Georqes indicated h i s  belief that the arrest in question 

snd o t y e r  arrests of him indicate a pattern of behaviour towards 

h i m  on the !>art ~f the police suggesting that there was some 

police policy of harassing him. He also expressed his belief 

that t h i s  pattern of Sehaviour may have now ceased. The 

Committee is not able to find that there was an intention on the 

 art of t . h e  police to use their powers to harass him. 

T h c  Adeqljacy of thc Immunity 

2.3. It '.s c l e a r  that. the immunity of members of the Australian 

IIot~ses fron arrest in a civil cause under section 49 of the 

Constitution is of linited value, because the scope for a civil 

a - r y e s t  of a person under the law as it stands at present is very 

limited. The likelihood of the processes of the civil law being 

u s e d  tc d e p r i v e  a House of the service of its members is 

extremely remote. The linited utility of the immunity is 

reflected in the recommendation of the 1967 Joint Select 

Committee cn Parlizlmcntary Privilege of the British House of 

Cornrnors that the iqrn2lnity be abolished. 

24. T h n r r  is a much greater danger of the processes of the 

criminal Law Seing c s e d  tc interfere with or remove from a House 

its meirhcrs .  The police have a wide discretion to arrest persons 

for offences  rather than to proceed against them by way of 



s v r n : n ~ n s  T h e  p o l i c e  nay d e c l i n e  t o  g r a n t  b a i l ,  a n d  a 

c!-jnside: a5l.e t i m c  rllay elapse b e t w e e n  t h e  a r r e s t  o f  a p e r s o n  a n d  

+ h ~  p e r  i o n ' s  f i.rst appc?aral:ce i n  c o u r t .  A c o u r t  h a s  p o w e r  t o  

refuse : ? i l l  -733 i f  3 a i . l  is v i g o r ~ u s i y  o p p o s e d  b y  p o l i c e  i t  may 

nr,t be ? r , 3 n t c d .  R c f u s a . 1  t o  g r a n t  h a i l  may be t h e  s u b j e c t  o f  

;ip:-).113 ;o a h i q h e r  c o u r t ,  b u t  t h i s  a l s o  may t a k e  c o n s i d e r a b l e  

t i ~ 3 .  A s  h a s  already b e e n  n ~ t e d ,  t.hese p r o c e s s e s  p r o v i d e  g r e a t  

scopc? f !r 12w e n f o r c e ~ e n t  a u t h o r i t i e s  t o  d e p r i v e  a !-louse o f  t h e  

S ? T ~ J ~ C C I  r:)f (3. nrrnber .3nd t.0 h i n d e r  a  member i n  t h e  p e r f o r m a n c e  o f  

:.ht I W T C ~  P T ' S  f ~ n ( : t . i ~ , r ~ s .  A q ! l e s t i o n a b l e  d e c i s i o n  b y  a  lower c o u r t  

tr, i x ~ ~ ? q . e  3 t ~ r m  o f  i r n p r i s o n n e n t  r a t h e r  t h a n  a f i n e  may t a k e  some 

time to ov~rturr, on appeal. W i t h  t h e  g e n e r a l  i n c r e a s e  i n  t h e  

i ~ i > ! i : ' : ~ r ~  :)f n f f ~ n c ( ? s  and  p e n a l t i e s  i n  t h e  c r i m i n a l  l a w  i n  r e c e n t  

t i n e s  trcrt-! i.s t h e  p o s s i b i l i t y  o f  a  member b e i n g  s e n t e n c e d  t o  

i . rn l ' . r i s~ l  rr tent  f r  a r e l a t i v e l y  m i n o r  o f f e n c e  or  f o r  a  s t r i c t  

'.iahSli y a f f c n c ~  w h e r e  t h e  o f f e n d e r  n e e d  n o t  b e  c u l p a b l e .  T h e r e  

i s  31Lso th? ~ c n s s i h i l i t y  o f  a member b e i n g  c o n v i c t e d  f o r  a m i n o r  

ciff~~)r::e w h i c h  n c n c - t h e l e s s  may hear  3 p e n a l t y  o f  i m p r i s o n m e n t  o f  

t :w:1~e x o ~ l t h s  ~r morc, and t h e  m e m S e r ' s  s e a t  t h e r e b y  b e i n g  

vac i= i t -~d  u ~ d c r  p a r z g r a p h  4 4  ( i i )  o f  t h e  C o n s t i t u t i o n .  

- I C , . Tn T\1:strzli a,  a 1  1. of t h e s e  F r o c e s s e s  a re  l a r g e l y  b e y o n d  t h e  

l cq i  51.3 j v e  c o n t r o l .  of th .2  F e d e r a l  P a r l i a m e n t .  T h i s  i s  a p r o b l e m  

x h i c h  c3 .d  n o t  2nd does n a t  e x i s t  i n  t h e  U n i t e d  King20mr w h e n c e  

the i m r - ~ n i t i e s  of members  a r e  d e r i v e d .  A p a r l i a m e n t  c a n n o t  

; : ~ ~ ; t l . y  .Dmpl .a in  n f  i t s   emh hers f a l l i n g  f o u l  o f  c r i m i n a l  l a w s  f o r  

whic"1i. i s  r e s p o n s i b l e ,  b u t  i n  a f e d e r a l  s t a t e  a f e d e r a l  

p~ . r l i . 3 : ?1  r ? t  nsq7 f i n d  i t s e l f  d e p r i v e d  o f  i t s  members b e c a u s e  t h e y  

5.avi.: be:orne e n ~ e s h e d  i n  u n j u s t  o r  u n j u s t l y  a d m i n i s t e r e d  s t a t e  

l a w s  a n  1 p r a c t i c e s .  It_ is  n o t  b e y o n d  t h e  b o u n d s  of p o s s i b i l i t y  

t 5a . t  a ;tatc- Governpent ~ i g h t  u s e  i t s  c o n t r o l  o f  S t a t e  l a w s  t o  

L n t - e r f r ? :  e ,  ever1 i f  o n l y  t e m p 0 r a r i 3 . y ~  w i t h  t h e  c o m p o s i t i o n  o f  t h e  

F ~ d f ~ r a l  P5rlia~ent. The C c r n ~ i t t e e  i s  n o t  s u g g e s t i n g  t h a t  s u c h  

t b L i i r : g s  I ~ V P  nccllrred i r ,  t.hc p r e s e n t  c a s e  o r  a n y  o t h e r  c a s e r  b u t  

thc circ u m s t a ~ c e s  of Senator G e o r g e s '  d e t e n t i o n  r e m i n d  i t  o f  t h e  

?ossi5i it-i-es. 



* 
26. In som.? countries , particularly some of the democracies of 

Western Europe, menhers of the legislature have a limited and/or 

waivable immunity fron criminal process. The Committee believes 

that the Australian Youses should give consideration to whether 

their members s h c i ~ l d  be protected by some limited immunity from 

arz~st and detention in a criminal matter. Perhaps members 

shoul.2 he irnmnno from arrest ~xcept in cases involving violence, 

djsturbance of the peace o r  continuing serious harm to the 

c~mmuni+,y, 3 9  thzt pr~secutions against members would normally 

proce~d  by way of surnriens o r  equivaleqt process. Perhaps a 

rcnani! af 3 rnembcr ir! cu~tody or a sentence of imprisonment 

ivpos~c! llpon a w m b -  should he subject to approval by the 

member ' s R o ~ ~ s s .  

2 7 .  T h e r e  are at present. before the Senate the recommendations 

of t bc  Joint Select Committee on Parliamentary Privilege and a 

R i l l  intltodnced Sy Mr President giving effect to those 

recommendations and other matters. The Senate could give 

consideration to tCle question of the immunity from arrest and 

detention vhen dealing with that Rill. Attention should also be 

q i v e ~  to the Constitutional provision relating to the 

?isqualification of members convicted of offences. 

28. The Committee therefore recommends that the Senate- 

( a )  pass  the resolutions set out in Appendix 2; and 

(b) aive  consideration to the alteration of the immunity 

from e r r ~ s t  and detention. 

- - -- - - 

* Austria, Belgium, Denmark, Federal Republic of Germany, 
Israel, Italy, Japan, Norway, Spain, Sweden, Switzerland. 



29.  T h ?  Committee does n o t  recommend a n y  o t h e r  action i n  

rel-ati .0 1 t o  t h e  matter r e f e r r e d  t o  i t .  

B.K. Childs 

Chairman 
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APPENDIX 1 

ARREST OF SENATOR GEORGES 

STATEMENT BY THE PRESIDENT 

Honourable Senators: 

I wish to take this opportunity to advise the Senate of 

information I have received this afternoon relating to the events 

involving the arrest of Senator Georges in Brisbane on Monday. 

At 2 - 4 0  p.m., during Question Time, a telex was received in 

my office from Commissioner Lewis, the Queensland Commissioner of 

Police. The telex reads as follows:- 

"Further to advice 11 November 1985 relating to the arrest 

of Senator Georges at a protest meeting at the S.E.Q.E.B. 

Building on 11 November 1985. Senator Georges appeared 

before the Magistrates Court, Brisbane on 12 November 1985 

charged with an offence against Section 4 A  of the Vagrants 

Gaming and Other Offences Act and also with a further 

offence of obstructing police in the execution of their 

duty. Both matters were remanded for hearing on 24 January 

1986 at the Magistrates Court 19, Brisbane. Senator Georges 

was admitted to Bail on his own undertaking." 

Senators will note that the message commences with the words 

"further to advice 11 November 1985". As I was unaware of any 

previous advice having been received, I have had inquiries made 

to ascertain to what advice the telex message referred. The 

situation is that the Queensland police did take steps to advise 

me of Senator George's arrest and detention on Monday, steps 

which in the event proved to be ineffective. I am advised that, 

at 2.42 p.m. on that day, a telex message was despatched from the 

Queensland police operations Branch to the Commissioner of the 

Australian Federal Police in Canberra, in the following terms:- 



A t t n  : P r e s i d e n t  o f  t h e  S e n a t e ,  C a n b e r r a  

From : V e d e t t e  

S u b j e c t  : A r r e s t  o f  S e n a t o r  G e o r g e s  

On Monday 11 November  1 9 8 5 ,  S e n a t o r  G e o r g e s  was  i n v o l v e d  i n  

a n  i l l e g a l  p r o t e s t  a t  t h e  S.E.Q.E.B. B u i l d i n g  i n  Ann 

S t r e e t ,  B r i s b a n e .  

S e n a t o r  G e o r g e s  was a r r e s t e d  u n d e r  t h e  p r o v i s i o n s  o f  

S e c t i o n  4 ( A ) ( l )  o f  t h e  V a g r a n t s ,  Gaming a n d  O t h e r  O f f e n c e s  

A c t  - E n t e r i n g  o r  r e m a i n i n g  i n  o r  upon t h e  b u i l d i n g  w i t h o u t  

l a w f u l  e x c u s e .  

The S e n a t o r  is e x p e c t e d  t o  b e  r e l e a s e d  o n  B a i l  l a t e r  t o d a y  

t o  a p p e a r  B r i s b a n e  M a g i s t r a t e s  C o u r t ,  o n  1 2  November 1 9 8 5  

a t  9 . 3 0  a.m. C o u r t  2 .  

I w i l l  a d v i s e  you  of t h e  r e s u l t  o f  c o u r t  a c t i o n  i n  d u e  

c o u r s e .  

T h i s  m e s s a g e  c o n f i r m s  a d v i c e  p a s s e d  t o  y o u r  M r  J a c k  

Carmody,Commonwealth P a r l i a m e n t a r y  O f f i c e r  t h i s  S t a t e . ,  

Lewis  C o m m i s s i o n e r "  

n q u i r i e s  f r o m  my o f f i c e  h a v e  r e v e a l e d  t h a t  a l t h o u g h  t h e  

t e l e x  i s  h e a d e d  " A t t e n t i o n  P r e s i d e n t  o f  t h e  S e n a t e ,  C a n b e r r a "  i t  

was t t k e n ,  I am a d v i s e d ,  t o  b e  a  c o p y  f o r  i n f o r m a t i o n  r a t h e r  t h a n  

a  r e q  lest t o  p a s s  o n  t h e  c o n t e n t s  t o  m e .  

am a l s o  a d v i s e d  t h a t ,  a t  1 . 3 0  p.m.,  on  Monday, a  Q u e e n s l a n d  

p o l i c  ! s u p e r i n t e n d e n t  t e l e p h o n e d  t h e  o f f i c e r  i n  c h a r g e  o f  t h e  

C o m m o ~ w e a l t h  P a r l i a m e n t  O f f i c e s  i n  B r i s b a n e ,  M r  Carmody,  a d v i s i n g  

him t h a t  h e  w i s h e d  t o  g e t  i n  t o u c h  w i t h  m e  t o  le t  m e  know o f  

S e n a t  ) r  G e o r g e s  ' a r r e s t .  M r  Carmody a s k e d  t h e  S u p e r i n t e n d e n t  

w h e t h  !r h e  w i s h e d  h i m  t o  p a s s  on  t h e  m e s s a g e .  T h i s  o f f e r  was 

a c c e p  . e d .  M r  Carmody t h e r e u p o n  t e l e p h o n e d  my o f f i c e  h e r e  i n  



Parliament House and told one of my staff that he had recelved 

the call from the police to let me know that Senator Georges had 

been arrested that morning. My staff member told Mr Carmody that 

advice to that effect had already been informally received in 

Parliament House. The relaying of the message was not treated as 

an official notification, and was therefore not referred to me. 

While perhaps the communication to which I have referred above, 

may be interpreted as an official notification, the message to my 

office may properly be seen as informal advice. 

I believe these events indicate that the Queensland pollce 

authorities did take action to notify me of Senator Georges' 

arrest and detention - action which, as I have said, proved not 
to be effective. 

I take this opportunity to remind all relevant authorlt-ies 

that communication should be made directly to me personally as 

President. 

As this has significance with respect to a motion moved by 

Senator Reynolds in the Senate today, I have taken this 

opportunity to advise the Senate at the earliest opportunity. 
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APPENDIX 2 

ARREST AND DETENTION O F  A SENATOR 

S e n a t e  reaffirms i t s  r e s o l u t i o n s  o f  2 6  F e b r u a r y  1 9 8 0 ,  a s  

T t  i s  t h e  r i g h t  o f  t h e  S e n a t e  t o  r e c e i v e  n o t i f i c a t i o n  

o f  t h e  d e t e n t i o n  o f  i t s  members.  

Shou ld  a  S e n a t o r  f o r  a n y  r e a s o n  b e  h e l d  i n  c u s t o d y  

p u r s u a n t  t o  the o r d e r  o r  judgment  o f  any  c o u r t ,  o t h e r  

than a cDurt m a r t i a l ,  t h e  c o u r t  o u g h t  t o  n o t i f y  t h e  

P r e s i d e n t  of t h e  S e n a t e ,  i n  w r i t i n g ,  o f  t h e  f a c t  a n d  

t h e  c a u s e  of the S e n a t o r ' s  b e i n g  p l a c e d  i n  c u s t o d y .  

S h o u l d  3 S e n a t o r  be o r d ~ t r e d  t o  b e  h e l d  i n  c u s t o d y  by 

any corll-t mar t ia l  o r  o f f i c e r  o f  t h e  Q e f e n c e  F o r c e ,  t h e  

P r e s i d e n t  of t h e  S e n a t e  o u g h t  t o  be n o t i f i e d  by H i s  

E x c e l l e n c y  the Gove rno r -Gene ra l  o f  t h e  f a c t  a n d  t h e  

c a u s e  of t h e  Senator's b e i n g  p l a c e d  i n  c u s t o d y .  

( 2 )  Th.  t., where a S t ?na to r  i s  a r r e s t e d ,  a n d  t h e  i d e n t i t y  o f  t h e  

Senator i s  known tc the a r r e s t i n g  p o l i c e ,  t h e  p o l i c e  o u g h t  t o  

rotify :he  President of t h e  S e n a t e  o f  t h e  f a c t  and  t h e  c a u s e  o f  

the Sen  tor's a r r e s t .  


