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Recommendations
Recommendation 1
2.33

The committee recommends that the Senate should:



use the political and procedural remedies outlined in paragraphs 2.15
and 2.16 as possible means to resolve non-compliance with the orders for
production of documents and the related disputed claim of public interest
immunity made by the Minister representing the Minister for
Immigration and Border Protection (Senator Cash) on 4 December 2013;
and



insist that the Minister representing the Minister for Immigration and
Border Protection (Senator Cash) be required to explain the process by
which the Minister representing the Minister for Immigration and
Border Protection considered the documents and reached a decision to
claim public interest immunity over them.

Recommendation 2
3.27

The committee recommends that the Senate refer the following matter to
the Procedure Committee for inquiry and report, as a matter of urgency:

•

the process for independent arbitration in the NSW Legislative Council,
including that House's standing order 52;

•

the applicability of the NSW Legislative Council's model of independent
arbitration to the Senate;

•

any adaptations or amendments needed to the NSW Legislative Council's
model in order to implement a similar model of independent arbitration
in the Senate;

•

any amendments to Senate practice and procedure required to
implement a model of independent arbitration;

•

suitable candidates for and / or qualifications required of an independent
arbiter;

•

in respect of accessing and inspecting documents subject to a disputed
claim for public interest immunity, the proposal in the 52nd Report of the
Committee of Privileges whereby disputed documents are provided
directly to an independent arbiter for evaluation; and

in respect of any such inquiry, the Procedure Committee have power to send for
persons and documents, to move from place to place, and to meet and transact
business in public or private session.
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CHAPTER 1
Introduction
1.1
On 10 December 2013, the Senate referred the following matter to the Legal
and Constitutional Affairs References Committee (the committee) for inquiry and
report by 21 February 2014:
A claim of public interest immunity raised over documents tabled by the
Assistant Minister for Immigration and Border Protection (Senator Cash),
on 4 December 2013, in response to an order for production of documents
and other documents tabled by the same Minister in relation to other orders
for production of documents concerning immigration policy, with particular
reference to:
(a) the specific matters of public interest immunity being claimed by the
Minister for Immigration and Border Protection; and
(b) the authority of the Senate to determine the application of claims of
public interest immunity.1

1.2
On 21 February 2014, the committee tabled an interim report extending the
reporting date until 6 March 2014.

Background to the referral
1.3
On 14 November 2013, the Senate ordered the production of the following
documents by the Minister representing the Minister for Immigration and Border
Protection (Senator the Hon Michaelia Cash, Assistant Minister for Immigration and
Border Protection):
(a) all communications relating to any 'on water operations' that occurred
between 7 September 2013 and 14 November 2013 be laid on the table by
the Minister representing the Minister for Immigration and Border
Protection, by noon on 18 November 2013, including but not limited to:
Any report or briefing to, or email or other correspondence between
the Minister or the Minister's office and the Department of
Immigration and Border Protection or the Detection, Interception and
Transfer Task Group and related agencies which includes information
related to any or all of the following:
(i) the chronology of events,
(ii) 'illegal maritime arrivals' (unauthorised arrivals),
(iii) Suspected Irregular Entry Vessels (SIEVs) intercepted at sea,
(iv) distress calls to and response time by the Australian Maritime
Safety Authority,

1

Journals of the Senate, No. 9—10 December 2013, p. 307.
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(v) where the SIEV was detected,
(vi) nationality of passengers,
(vii) safety-of-life-at-sea incidents,
(viii) SIEV turn backs,
(ix) SIEV tow backs,
(x) number of people suspected to be on board the SIEVs,
(xi) the number of children suspected to be on board the SIEVs, and
(xii) how many people, if any, were subject to 'on water transfers';
(b) no later than 24 hours after an event relating to 'on water operations' all
communications be laid on the table by the Minister representing the
Minister for Immigration and Border Protection, including but not limited
to:
Any report or briefing to, or email or other correspondence between
the Minister or the Minister's office and the Department of
Immigration and Border Protection or the Detection, Interception and
Transfer Task Group and related agencies which includes information
related to any or all of the following information:
(i) the chronology of events,
(ii) 'illegal maritime arrivals' (unauthorised arrivals),
(iii) Suspected Irregular Entry Vessels (SIEVs) intercepted at sea,
(iv) distress calls to and response time by the Australian Maritime
Safety Authority,
(v) where the SIEV was detected,
(vi) nationality of passengers,
(vii) safety-of-life-at-sea incidents,
(viii) SIEV turn backs,
(ix) SIEV tow backs,
(x) number of people suspected to be on board the SIEVs,
(xi) the number of children suspected to be on board the SIEVs, and
(xii) how many people, if any, were subject to 'on water transfers';
and
(c) if the Senate is not sitting within the 24 hours after the event relating to
'on water operations' then the documents are to be presented to the President
under standing order 166 on the next working day.2

1.4
The deadline for compliance with the order was set by the Senate as noon on
18 November 2013.3

2
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1.5
On 18 November 2013, the day set by the Senate for compliance with the
order,
the
Minister
for
Immigration
and
Border
Protection,
the Hon Scott Morrison MP, responded by stating:
In answer [to the order for the production of documents], to assist the
Senate, the Government is prepared to offer Opposition and Australian
Greens Senators a confidential briefing delivered by Lieutenant-General
Angus Campbell, Commander Operation Sovereign Borders.4

1.6

In addition, the minister attached the following documents to the letter:



transcripts of Operation Sovereign Borders press conferences on
23 September 2013, 30 September 2013, 4 October 2013, 11 October 2013,
18 October 2013, 25 October 2013, 1 November 2013, 8 November 2013 and
15 November 2013;



media statements dated 18 October 2013, 21 October 2013, 23 October 2013,
25 October 2013, 29 October 2013, 9 November 2013 and
13 November 2013; and



weekly operational updates commencing 30 September 2013.5

1.7
In the government's response, the minister claimed that provision of the other
documents requested would not be in the public interest and cited possible damage to
national security, defence, or international relations, and possible prejudice to law
enforcement or protection of public safety as the grounds for the claim.6
1.8
This response was presented out of sitting and was received by the President
of the Senate on 18 November 2013. It was then tabled in the Senate on the next
sitting day (2 December 2013) by the Minister representing the Minister for
Immigration and Border Protection (Senator Cash).7
1.9

On 3 December 2013, the Senate:



resolved that the Minister representing the Minister for Immigration and
Border Protection (Senator Cash) had failed to comply with the order of
14 November 2013;



again ordered the Minister representing the Minister for Immigration and
Border Protection (Senator Cash) to comply with the order by 5.00 pm on
4 December 2013; and

3

Journals of the Senate, No. 3—14 November 2013, pp 131–132.

4

The Hon Scott Morrison MP, Minister for Immigration and Border Protection, Letter to the
Chair, Senate Legal and Constitutional Affairs Committee, 18 November 2013, p. 2 (tabled in
the Senate on 2 December 2013).

5

The Hon Scott Morrison MP, Letter to the Chair, Senate Legal and Constitutional Affairs
Committee, 18 November 2013, p. 2 (tabled in the Senate on 2 December 2013).

6

The Hon Scott Morrison MP, Letter to the Chair, Senate Legal and Constitutional Affairs
Committee, 18 November 2013, pp 2–4 (tabled in the Senate on 2 December 2013).

7

Journals of the Senate, No. 4—2 December 2013, p. 153.
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rejected the claim of public interest immunity made by the Minister
representing the Minister for Immigration and Border Protection
(Senator Cash) in respect of the documents and the grounds for making the
claim.8

1.10
In response, on 4 December 2013, the Minister representing the Minister for
Immigration and Border Protection (Senator Cash) tabled the following documents:


a letter from the Assistant Minister for Immigration and Border Protection
(Senator Cash) to the Clerk of the Senate (Dr Laing), dated 4 December 2013.



a letter from the Minister for Immigration and Border Protection
(Mr Morrison) to the Chair of the Legal and Constitutional Affairs Legislation
Committee (Senator Macdonald) responding to the order of the Senate of
3 December 2013 and raising public interest immunity claims, dated
4 December 2013.9

1.11
During the ensuing debate, the Minister representing the Minister for
Immigration and Border Protection (Senator Cash) advised the Senate that the
government had complied with the order for the production of the documents by
providing 'a substantial amount of information' and had 'clearly articulated in
considerable detail' the reasons why it was not in the public interest to table the other
documents for which the order called.10
1.12

The current inquiry was referred to the committee on 10 December 2013.

Conduct of the inquiry
1.13
In accordance with usual practice, the committee advertised the inquiry on its
website and wrote to a number of organisations and individual stakeholders inviting
submissions by 14 January 2014. Details of the inquiry were made available on the
committee's website at www.aph.gov.au/senate_legalcon.
1.14
The committee received nine submissions, which are listed at Appendix 1.
Public hearings were held in Canberra on 31 January 2014 and 11 February 2014, and
a list of witnesses who appeared before the committee at the hearings is at
Appendix 2. Correspondence received by the committee from the Department of
Immigration and Border Protection was published on the committee's website and is
attached in Appendix 3.
1.15
The committee also sought advice from the Clerk of the Senate on two
occasions. The advice was published on the committee's website and is attached in
Appendix 4.

8

Journals of the Senate, No. 5—3 December 2013, p. 214.

9

Journals of the Senate, No. 6—4 December 2013, p. 226.

10

Senator the Hon Michaelia Cash, Assistant Minister for Immigration and Border Protection,
Senate Hansard, 4 December 2013, pp 844–845.
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Acknowledgment
1.16
The committee thanks all those who made submissions and gave evidence at
its public hearings.

Note on references
1.17
References to the committee Hansard are to the proof Hansard. Page numbers
may vary between the proof and the official Hansard transcript.

Structure of the report
1.18
This report is comprised of three chapters. Chapter 2 considers the Senate's
authority to determine claims of public interest immunity and examines the claim
before the committee. Chapter 3 discusses an option for reform to resolve disputed
claims of public interest immunity.
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CHAPTER 2
The Senate's authority to determine claims of public
interest immunity and the claim before the committee
2.1
In referring the claim of public interest immunity made by the Minister
representing
the
Minister
for
Immigration
and
Border
Protection
(Senator the Hon Michaelia Cash, Assistant Minister for Immigration and Border
Protection) on 4 December 2013 to the committee, the Senate requested that the
committee inquire into 'the authority of the Senate to determine the application of
claims of public interest immunity'.1 This chapter examines that matter; it then
addresses the term of reference relating to the specific grounds of public interest
immunity raised by the government in relation to certain immigration documents.

The source of the Senate's authority
2.2

Section 49 of the Australian Constitution provides:
The powers, privileges, and immunities of the Senate and of the House of
Representatives, and of the members and the committees of each House,
shall be such as are declared by the Parliament, and until declared shall be
those of the Commons House of Parliament of the United Kingdom, and of
its members and committees, at the establishment of the Commonwealth.

2.3
As explained in the thirteenth edition of Odgers' Australian Senate Practice
(Odgers), '[t]he effect of this provision is to incorporate into the constitutional law of
Australia a branch of the common and statutory law of the United Kingdom as it
existed in 1901, and to empower the Commonwealth Parliament to change that law in
Australia by statute'.2
2.4
In advice to the committee, the Clerk of the Senate, Dr Rosemary Laing,
further explained:
Partial declarations have occurred in the Parliamentary Papers Act 1908
and the Parliamentary Privileges Act 1987 but, otherwise, the powers,
privileges and immunities of the Senate are as conferred in 1901.3

2.5
Supporting one of the major functions of the Houses, namely to 'inquir[e] into
matters of concern as a necessary preliminary to debating those matters and legislating
in respect of them',4 is the power of the Houses conferred by section 49 of the
1

Journals of the Senate, No. 9—10 December 2013, p. 307.

2

Harry Evans, Rosemary Laing, eds., Odgers' Australian Senate Practice, thirteenth edition,
Department of the Senate 2012, p. 39.

3

Dr Rosemary Laing, Clerk of the Senate, Advice to the Legal and Constitutional Affairs
References Committee, 7 January 2014, pp 1–2.

4

Odgers, p. 75.
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Constitution to conduct inquiries by 'compelling the attendance of witnesses, the
giving of evidence and the production of documents'.5
2.6
Although there are no known legal limitations to the Senate's power to compel
evidence and impose penalties for default, there are limitations 'observed as a matter
of parliamentary practice' and which correspond to 'some possible legal limitations'. 6
In particular, the Clerk noted that:
It has been suggested that the inquiry power may be confined to subjects in
respect of which the Commonwealth Parliament has power to
legislate…The other probable limitation is on the power of the Houses to
summon witnesses in relation to members of other Houses, including a
house of a state or territory legislature.7

2.7
At times, executive governments claim that they have the right to withhold
information from the legislature on the basis that disclosure of the information would
not be in the public interest.8 Such claims are referred to as claims of public interest
immunity.9 As the Clerk noted, '[i]t has long been recognised that there is information
held by government that it would not be in the public interest to disclose'.10 However,
claims of public interest immunity may be contested.
2.8
In advice to the committee, the Clerk noted that the courts have never
adjudicated a claim of public interest immunity in respect of parliamentary
proceedings and it is unlikely the courts ever would as '[i]t has been accepted that the
struggle between competing principles of the executive's claim to confidentiality and
the parliament's right to know must be resolved politically'.11 The Clerk explained
that:
Developments in the courts and under amendments to freedom of
information legislation, both supporting greater disclosure, have not
necessarily been echoed in parliamentary practice, but the Senate has
continued to assert the right to determine public interest immunity claims,

5

Odgers, pp 74–75.

6

Evans, H., The Senate's Power to Obtain Evidence, November 2008, p. 2. See pages 2–4 for
full explanation of the limitations that have some parliamentary recognition and the possible
legal limitations.

7

Dr Rosemary Laing, Advice to the committee, 7 January 2014, pp 3–4.

8

Evans, H., The Senate's Power to Obtain Evidence, November 2008, p. 5.

9

The Clerk explained to the committee that a claim of public interest immunity before a court is
a very different thing from a claim of public interest immunity before a parliament: 'It is really
only by analogy to a court that we use the term "public interest immunity" in parliamentary
contexts. It is not a legal right, or a defined set of legal principles. Before a court, things are
very different, because you are talking about matters of law.' Source: Dr Rosemary Laing,
Clerk of the Senate, Proof Committee Hansard, 31 January 2014, p. 7.
Dr Rosemary Laing, Advice to the committee, 7 January 2014, p. 5.

10
11

Dr Rosemary Laing, Advice to the committee, 7 January 2014, 7 January 2014, p. 8. See also,
Odgers, pp 596–597.
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including in a 1975 resolution agreed to at the height of the overseas loans
affair.12

2.9
The 1975 resolution referred to by the Clerk stated that it is for the Senate to
determine claims of public interest immunity made by the executive:
(1) That the Senate affirms that it possesses the powers and privileges of the
House of Commons as conferred by section 49 of the Constitution and has
the power to summon persons to answer questions and produce documents,
files and papers.
(2) That, subject to the determination of all just and proper claims of
privilege which may be made by persons summoned, it is the obligation of
all such persons to answer questions and produce documents.
(3) That the fact that a person summoned is an officer of the Public Service,
or that a question related to his departmental duties, or that a file is a
departmental one does not, of itself, excuse or preclude an officer from
answering the question or from producing the file or part of a file.
(4) That, upon a claim of privilege based on an established ground being
made to any question or to the production of any documents, the Senate
shall consider and determine each such claim.13

2.10
By resolution on 13 May 2009, the Senate set out a process to be followed
when a claim of public interest immunity is contemplated.14 The resolution requires
that claims of public interest immunity are made by ministers, rather than public
servants, and that claims are backed up with some explanation including a statement
of the harm to the public interest that could ensue from production of the
information.15 The Clerk explained that the process established by the 2009 resolution
is:
…a means to balance competing public interest claims by government on
the one hand, that certain information should not be disclosed because
disclosure would harm the public interest in some way, and by parliament's
claim, as a representative body in a democratic polity, to know particular
things about government administration, so that the parliament can perform

12

Dr Rosemary Laing, Advice to the committee, 7 January 2014, p. 8.

13

Journals of the Senate, No. 87—16 July 1975,
http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;adv=yes;db=CHAMBER;id=cha
mber%2Fjournals%2F1975-07-16%2F0005;orderBy=_fragment_number,doc_daterev;page=22;query=Dataset%3Ajournals%20Decade%3A%221970s%22;rec=0;resCount=Defa
ult, (accessed 10 February 2014).

14

How contested claims of public interest immunity should be considered has been the subject of
debate for many years however, the latest resolution of the Senate is that of 13 May 2009. See
Odgers', pp 602–610 for a discussion of early cases and pp 610–623 for more recent cases.

15

Dr Rosemary Laing, Clerk of the Senate, Proof Committee Hansard, 31 January 2014, p. 4.

10

its proper function of scrutinising and ensuring accountability for
expenditure and administration of government programs.16

2.11
Following a review of the operation of the 13 May 2009 order, in its third
report of 2009, the Procedure Committee explained:
The order does not specify the public interest grounds on which information
might be withheld, as the categories of such grounds, while well known, are
not closed, in that it is conceivable that new grounds could arise. The order
also does not prejudge any particular circumstance in which a claim may be
raised, but leaves the determination of any particular claim to the future
judgment of the Senate.17

2.12
Odgers further explains that the Senate has 'not developed agreed procedures
or criteria for determining whether a claim for public interest immunity should be
granted'.18

Refusals to provide information and claims of public interest immunity
2.13
The provision of information to parliament 'is a major way in which the
executive branch of government demonstrates its accountability to the parliament and
by which government performance is measured'.19 Where there is a contested claim to
information in the public interest:
There are parliamentary mechanisms…such as the receipt of evidence in
camera or the provision of confidential briefings, which balance the right of
the body of elected representatives to know against the public interest in
that particular information remaining confidential.20

2.14
In cases where the executive refuses to comply with orders for the production
of information or documents, under section 49 of the Constitution, the Houses of
Parliament have the power to punish for contempt, 'a power which complements the
inquiry power by providing for its effective enforcement'.21 The Clerk noted, however,
that 'the Senate has not used the contempt power in relation to orders for production of
documents'22 nor has it sought to enforce claims of public interest immunity with its
contempt power. Rather, in the latter case, the Senate has sought remedy via political
or procedural means:

16

Proof Committee Hansard, 31 January 2014, p. 4.

17

Procedure Committee, Third report of 2009, August 2009, p. 1.

18

Odgers, pp 596–597.

19

Dr Rosemary Laing, Advice to the committee, 7 January 2014, p. 5.

20

Dr Rosemary Laing, Advice to the committee, 7 January 2014, pp 5–6.

21

Dr Rosemary Laing, Advice to the committee, 7 January 2014, p. 3.

22

Proof Committee Hansard, 31 January 2014, p. 2.
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The Senate has never conceded that claims of public interest immunity by
ministers are anything other than claims, not established prerogatives, but it
has not sought to enforce them using its contempt power. Instead, it has
applied political or procedural penalties, or has pursued other means of
obtaining the information, including by instructions to committees to hold
hearings and take evidence from particular witnesses.23

2.15

Political penalties may include:



unrelenting political attack;



censure motions, either directed at a particular minister or the government in
general; and



the extension of question time until a certain number of questions have been
asked and answered.24

2.16

Procedural penalties may include:



requirements for ministers to provide explanations to the Senate, usually with
a right for other senators to move motions without notice in relation to the
explanation or failure to provide it;



motions delaying the consideration of specified legislation until the
information has been provided (used in 2009 to delay legislation on the
national broadband network); and



other limitations on the ability of a minister to act and be heard in relation to
portfolio business.25

2.17
In addition to these procedural penalties, 'other responses have included
declaratory resolutions stating that claimed public interest grounds, particularly such
novel ones as "confusing the public debate" or "prejudicing policy consideration" are
not grounds for acceptable claims'.26 The Clerk also cited additional committee
inquiries to pursue sought after information, including the use of in camera hearings if
necessary as '[p]robably the most effective response over the years' as the 'inherent
flexibility of committees often allows an accommodation to be reached between the
competing interests of the Government and the Senate'.27

23

Dr Rosemary Laing, Advice to the committee, 7 January 2014, p. 7.

24

Dr Rosemary Laing, Advice to the committee, 7 January 2014, p. 7.

25

Dr Rosemary Laing, Advice to the committee, 7 January 2014, p. 8.

26

Dr Rosemary Laing, Advice to the committee, 7 January 2014, p. 8.

27

Dr Rosemary Laing, Advice to the committee, 7 January 2014, p. 8.
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The claim before the committee
2.18
As noted in chapter 1, in response to the Senate's 3 December 2013 order for
the production of documents,28 on 4 December 2013 the Minister representing the
Minister for Immigration and Border Protection (Senator Cash) tabled letters from
both herself and the Minister for Immigration and Border Protection claiming that the
government had complied with the order by tabling a substantial amount of
information on 18 November 2013, and offering to provide confidential briefings to
opposition and Australian Greens senators.29
2.19
The Minister representing the Minister for Immigration and Border Protection
(Senator Cash) explained that, in relation to the other documents for which the order
called, they should be withheld from the Senate on the grounds of public interest
immunity.30 The particular grounds of public interest immunity on which the
government's claim relied were outlined as follows:
I advise that the grounds are as follows: material the disclosure of which
could reasonably be expected to cause damage to national security, defence
or international relations, including disclosure of documents or information
obtained in confidence from other governments; and material relating to
law enforcement or protection of public safety which would or could
reasonably be expected to prejudice the investigation of a possible breach of
the law or the enforcement of the law in a particular instance, endanger the
life or physical safety of persons, disclose lawful methods or procedures for
preventing, detecting, investigating or dealing with matters arising out of
breaches or evasions of the law the disclosure of which would or would
reasonably be likely to prejudice the effectiveness of those methods or
procedures or prejudice the maintenance of enforcement of lawful methods
for the protection of public safety.31

2.20
In evidence before the committee, the Minister for Immigration and Border
Protection, the Hon Scott Morrison MP outlined the categories of information covered

28

The order of the Senate of 3 December 2013 resolved that the government had failed to comply
with the order for the production of documents of 14 November 2013; again ordered the
production of those documents; and rejected the grounds of public interest immunity put
forward by the government.

29

Senator the Hon Michaelia Cash, Assistant Minister for Immigration and Border Protection,
Letter to the Clerk of the Senate, 4 December 2013, p. 1, the Hon Scott Morrison MP, Minister
for Immigration and Border Protection, Letter to the Chair, Senate Legal and Constitutional
Affairs Committee, 4 December 2013, p. 1.

30

Senator the Hon Michaelia Cash, Assistant Minister for Immigration and Border Protection,
Senate Hansard, 4 December 2013, p. 67.

31

Senate Hansard, 4 December 2013, pp 67–68.
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by the Senate's order for the production of documents.32 The minister explained the
government's position that disclosure of this information:
…would prejudice current and future operations, put people at risk who are
involved in our operations and unnecessarily cause damage to Australia's
national security, defence and international relations.33

2.21

The minister further stated:
[I]n the government's view it would not be in our national interest or the
public interest to disclose this information that would impede our ability to
continue to stop the boats…The way we manage information is an
important part of this operation…to comply with the request would impede
the continued success of our operations. In my view this would be reckless
and irresponsible especially given the significant progress that is being
made.34

2.22
During debate following the assistant minister's claim, both the Australian
Greens and the opposition acknowledged that there will be 'times when information
must not or cannot be fleshed out thoroughly'35 and that there are genuine issues of
commercial secrecy and national security that 'require there not be public disclosure'.36
Those circumstances, however, must always be balanced against the rights of both the
parliament and the public to know:
There is a fundamental principle at stake here—that is, the legitimate
function of this parliament to actually ask questions and have them
answered. It is a legitimate function of the parliament.37

2.23
To test the veracity of the government's claim of public interest immunity, the
committee sought to determine the nature of the documents being withheld by
requesting a schedule of the documents that fell within the scope of the order and
which were covered by the claim. In response to this request, the Secretary of the
Department of Immigration and Border Protection stated that 'although a schedule
could be produced':

32

According to the minister, 'the information sought in the orders for the production of documents
covered a broad range of operational information, which includes but is not limited to on-water
tactics, training procedures, operational instructions, specific incident reports, intelligence,
posturing and deployment of assets, timing and occurrence of operations and the identification
of individual attempted voyages, and passenger information including nationalities involved in
those voyages'. The Hon Scott Morrison MP, Minister for Immigration and Border Protection,
Proof Committee Hansard, 31 January 2014, p. 11.

33

Proof Committee Hansard, 31 January 2014, p. 11.

34

Proof Committee Hansard, 31 January 2014, p. 11.

35

Senator Sarah Hanson-Young, Senate Hansard, 4 December 2013, p. 69.

36

Senator the Hon Kim Carr, Senate Hansard, 4 December 2013, p. 69.

37

Senator the Hon Kim Carr, Senate Hansard, 4 December 2013, p. 69.
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…the redactions would make it unreadable, effectively, given public
interest immunity. So, we do not have an outcome to a schedule. We have
gone through a process, and my comment specifically says that we could
produce a schedule but under the current arrangements redactions would
make it unreadable.38

2.24
The department did, however, set out a list of the categories of information
that were the subject of the order,39 which included:


activity summaries;



internal and external briefings;



case notes;



email correspondence; and



ministerial and Cabinet correspondence.40

2.25
The committee questioned the minister about how it could possibly scrutinise
and hold to account Operation Sovereign Borders and the Joint Agency Task Force if
information would not be provided. The minister responded:
We have provided everything to the Senate that I believe we can provide
that does not conflict with the sensitivity of the information that if it were
released would put people at risk and for all the other reasons that are
outlined.41

2.26
The minister argued that such matters could also be explored at Senate
estimates hearings through questioning of the relevant agencies42 and maintained that
the government was providing information to the public concerning Operation
Sovereign Borders:
On a weekly basis, whether it is a good week or a bad week, we issue a
statement which goes into how many people arrived in that reporting
period…and are transferred into Immigration authorities, how many people
are transferred from Christmas Island or Nauru or Manus Island. That is
done on what the population is of the centres, whether on Nauru, Manus
Island or Christmas Island. We detail the number of removals, voluntary or
involuntary, that may have taken place. These are the key metrics, at the
end of the day, of whether this policy is effective—that is, how many
people have turned up and we are paying for in detention centres and going
through our processing arrangements with our partners in Nauru and Manus
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Mr Martin Bowles PSM, Secretary, Department of Immigration and Border Protection, Proof
Committee Hansard, 31 January 2014, p. 23.
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Mr Martin Bowles PSM, Secretary, Department of Immigration and Border Protection, Letter
to the Legal and Constitutional Affairs Committee, 29 January 2014, p. 2.
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Island…What the committee and the Senate has asked us to do, we believe,
compromises that capacity to keep doing that good job. We do not believe
that that could ever justify releasing this information, given that that would
be the outcome.43

Committee view
2.27
The committee acknowledges that there will be occasions where the executive
considers that it is not in the public interest for particular information to be disclosed
to the parliament and that, where the basis of such a claim is made on accepted
grounds, the Senate will acknowledge this claim. Nevertheless, the committee
reiterates in the strongest terms the Senate's right to information and emphasises that a
claim of public interest immunity made by a minister remains just that: merely a
claim. It is for the Senate to consider and accept or reject each claim having regard to
the basis upon which it is made.
2.28
In regard to the claim of public interest immunity made by the Minister
representing the Minister for Immigration and Border Protection (Senator Cash) on
4 December 2013, the committee's ability to examine the merits of the claim has been
frustrated because the committee was not provided with the relevant documents nor
the information contained therein, nor even a schedule listing the documents covered
by the claim, as explicitly requested from the Department of Immigration and Border
Protection. The government was not forthcoming during the course of the inquiry with
information in addition to that already tabled in response to the orders for the
production of documents, even on an in camera basis44 or in altered form.45 The
committee could not therefore consider the validity of the claim that releasing such
information would result in 'possible damage to national security, defence, or
international relations, and possible prejudice to law enforcement or protection of
public safety'.46 The government's unwillingness to engage in a meaningful way with
this inquiry only serves to heighten the committee's suspicions and concerns about the
information sought.
2.29
The committee was also frustrated by statements made by the Minister for
Immigration and Border Protection and the Commander of the Joint Agency
Taskforce that they would only answer questions they considered to be relevant to the
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inquiry's terms of reference.47 At the public hearing on 31 January 2014, these
witnesses were reminded that relevance was a matter for the committee to
determine.48 This was confirmed in advice provided at the committee's request by the
Clerk
of
the
Senate
in
response
to
correspondence
from
49
Lieutenant General Campbell. Relevantly, the Clerk's advice stated:
There is nothing in [the] terms of reference that excludes the committee
from pursuing relevant inquiries, including in relation to the basis of the
claims for public interest immunity and the circumstances giving rise to
them, although it is also directed to have "particular reference to" the
matters enumerated in paragraphs (a) and (b).
…
With regard to the rule of relevance that applies in the Senate, interpreted
by Presidents over many decades, and not disputed by the Senate as a
whole, considerable latitude is given. This principle also applies to
committee inquiries where committees are expected to undertake
comprehensive inquiries on behalf of the Senate. Standing and other orders
underpin the ability of senators to carry out their functions as senators and
as members of committees. Their purpose is not to unduly restrict senators
in carrying out their functions.
The source of the Senate's authority to make rules and orders with respect
to the conduct of its proceedings is section 50 of the Constitution. That
authority is not constrained by any qualifications.
…
If the correspondence from Lieutenant General Campbell is indicating that
officers will decide which questions on notice are relevant and which are
not, then the committee should disabuse the Lieutenant General of this
misapprehension as soon as possible, given the committee's reporting
deadline. If the officer is refusing to answer a question on notice, including
on grounds of relevance, then the procedures in [Privilege Resolution
1(10)] apply and the officer's attention should be drawn to them. Indeed,
these procedures have been devised for the protection of witnesses and it
would clearly be in the witness's interests to comply with them and
therefore avoid the risk of being perceived as uncooperative. Such a
perception would be contrary to the Government's own guidelines to be

47

See the Hon Scott Morrison MP, Minister for Immigration and Border Protection and
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observed by witnesses before parliamentary inquiries whose stated aim is to
"[encourage] the freest possible flow of such information between the
public service, the Parliament and the public."50

2.30
The committee takes this opportunity to again remind senators, government
officials and other stakeholders alike of the Senate's right to know so that it can
properly fulfil its scrutiny and accountability functions, and legislate in a fullyinformed and considered manner.
2.31
The committee does not consider that the situation it encountered during the
course of this inquiry is unique to this particular claim of public interest immunity.
Contested claims of public interest immunity have frustrated the Senate on various
occasions over many years. However, the committee does note that in this instance the
Minister for Immigration and Border Protection and the Minister representing the
Minister for Immigration and Border Protection were particularly flagrant in regard to
the requests of the Senate. The committee notes the political and procedural remedies
that have been applied in the past to resolve such impasses, as outlined in paragraphs
2.15 and 2.16. Given the committee's inability to adequately consider the claim of
public interest immunity made by Senator Cash on 4 December 2013 because of the
government's refusal to impart further information, the committee can only suggest
that the Senate consider these remedies.
2.32
The committee was similarly unable to resolve to its satisfaction the extent to
which the Minister for Immigration and Border Protection (Mr Morrison) or the
Minister representing the Minister for Immigration and Border Protection
(Senator Cash) were apprised of the documents prior to making a claim of public
interest immunity over them. Assurances by the minister at the public hearing on
31 January 2014, and by Senator Cash at the additional estimates hearing on
25 February 2014, did not assuage the committee's concerns: it remains unclear if
Mr Morrison and Senator Cash sighted all of the documents within scope of the claim
for public interest immunity prior to making the claim. The committee recommends
that the Senate insist that the Minister representing the Minister for Immigration and
Border Protection (Senator Cash) be required to explain the process by which the
Minister representing the Minister for Immigration and Border Protection considered
the relevant documents and reached a decision to claim public interest immunity over
them.
Recommendation 1
2.33

The committee recommends that the Senate should:



use the political and procedural remedies outlined in paragraphs 2.15
and 2.16 as possible means to resolve non-compliance with the orders for
production of documents and the related disputed claim of public interest

50

Dr Rosemary Laing, Advice to Legal and Constitutional Affairs References Committee,
7 February 2014, pp 1–2.
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immunity made by the Minister representing the Minister for
Immigration and Border Protection (Senator Cash) on 4 December 2013;
and


insist that the Minister representing the Minister for Immigration and
Border Protection (Senator Cash) be required to explain the process by
which the Minister representing the Minister for Immigration and
Border Protection considered the documents and reached a decision to
claim public interest immunity over them.

2.34
The committee notes that presently the Senate has no agreed procedures or
criteria for determining claims of public interest immunity (see paragraph 2.12). The
committee believes without doubt that, in the absence of further consideration and
possible reform of current procedures, future disputed claims of public interest
immunity will continue to frustrate the Senate. The committee considers and
recommends a possible option for reform in chapter 3.

CHAPTER 3
An option for reform
3.1
During the inquiry, the committee was informed that in the 1990s the New
South Wales (NSW) Legislative Council had its powers in respect of orders for
papers1 affirmed in the courts, and that this has resulted in that House having what the
Clerk of the Senate described as 'the most effective regime for the production of
documents of any Australian jurisdiction'.2 This chapter examines the model used by
the NSW Legislative Council to resolve disputed claims of privilege3 over papers.

The NSW Legislative Council model
3.2
In his submission to the inquiry, the Clerk of the NSW Legislative Council,
Mr David Blunt, explained that, unlike the Federal Parliament where powers are
constitutionally based, the authority of the NSW Legislative Council to order the
production of papers derives from the common law principle of 'reasonable
necessity'.4 The Council's power to order the production of papers, including
documents in respect of which a claim of privilege could be made, was upheld by the
courts in the 1990s in the Egan decisions:5
…in New South Wales as a result of the Egan cases, particularly the
decision in Egan v Chadwick, the executive government is required at law
to produce to the Legislative Council all documents despite any claim of
privilege, including a claim of public interest immunity, the only exception
being certain cabinet documents. Therefore, documents that are subject to a
claim of privilege are in fact produced to the Legislative Council. The
government has no choice; it has to do that. Standing order 52…then sets
out the procedure that the house has put in place to deal with returns to
order and to deal with privilege claims.6

1

Referred to in the Senate as orders for the production of documents.

2

Dr Rosemary Laing, Clerk of the Senate, Advice to the Senate Legal and Constitutional Affairs
Committee, 7 January 2014, p. 3.
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3.3
Mr Blunt emphasised that as a result of the Egan v Chadwick decision of the
Court of Appeal, the executive government in NSW is required at law to produce
papers to the Legislative Council.7 It is this difference which perhaps explains why the
non-compliance with orders for the production of documents common to the Senate
occurs infrequently in NSW:
Because of the requirement at law under the Egan and Chadwick decision,
the government does not really have a choice. Once the order is agreed to
by the House and communicated to the Department of Premier and Cabinet
they are lawfully obliged to produce the documents.8

3.4
In his submission to the committee, Mr Blunt explained that when an order for
papers has been agreed to by the NSW Legislative Council, the Director General of
the Department of Premier and Cabinet, after coordinating the retrieval of the
documents, is required to lodge:
…the return comprising the documents with the Clerk of the Parliaments. If
the House is not sitting the Clerk receives the documents out of session and
announces receipt of the return on the next sitting day.9

3.5
Mr Blunt identified one instance, in 2013, where the Legislative Council
became aware of a situation where there had not been full compliance with an order
for the production of papers. He explained that non-compliance in that instance 'was
treated as a matter that needed to be investigated by the privileges committee, and it
was investigated quite seriously':10
Following its becoming evident about 12 months ago that a 2009 order for
papers may not have been fully complied with, that matter was referred to
the Legislative Council's Privileges Committee for inquiry, and over much
of last year the Privileges Committee conducted a very robust and quite
intensive inquiry to get to the bottom of exactly why, who and when things
happened to mean that that particular order was not complied with. I think
that the way in which the committee undertook that inquiry, and the two
reports that it produced as a result, have sent a very powerful signal to the
public service in New South Wales that orders for papers by the Legislative
Council are very significant and need to be fully complied with.11

3.6
Mr Blunt further explained that although, in the 15 years since the Egan cases,
sanctions had not been needed:
…it is now routine that non-government members give a contingent notice
of motion so that, in the event of a minister failing to table documents in
accordance with a resolution of the House, they may move for the
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suspension of standing orders immediately to allow a motion to be moved
forthwith judging the minister guilty of a contempt of the House.12

3.7
Having explained the requirement at law for the NSW executive to comply
with orders for the production of papers, Mr Blunt outlined the process followed by
the NSW Legislative Council in circumstances where privilege was claimed:
Where a claim of privilege is made, documents are kept in the custody of
the Clerk and are available for inspection by members only. They are not to
be copied or made public, and I can say that in 15 years there has never
been a breach of that confidentiality; there has never been a leak in relation
to a document that has been lodged subject to a claim of privilege.
If a member feels that a claim of privilege has been spread over too many
documents or is not sufficiently strong or not otherwise valid, the member
may initiate a process which leads to the appointment of an independent
legal arbiter to evaluate and report to the house on the claim of privilege. So
the role of the independent legal arbiter in the New South Wales Legislative
Council model, whilst very important, does not touch on whether the
documents will actually be produced. The documents have already been
produced. Rather, the role of the arbiter in our model is about whether or
not the documents will stay privileged or whether they will ultimately be
made public.
The role of the arbiter in exercising that duty is to consider and report to the
house whether or not the claim of privilege made by the executive
government is valid and to recommend whether or not that claim should be
upheld. The report of the arbiter themselves does not change the status of
the document. It is merely a recommendation to the house. Ultimately, it is
up to the house itself to decide whether or not to act on the arbiter's
recommendation. Whilst in the overwhelming majority of instances the
arbiter's recommendations are followed and implemented, it does not
always happen. It is always up to the house; it is up to the member who has
initiated the dispute to garner majority support in the house to have the
arbiter's recommendation implemented.13

3.8
The procedure used by the Legislative Council in NSW has evolved over time
and was finally incorporated into its standing orders in 2004 (standing order 52).14
Mr Blunt stated:
Under standing order 52, orders for papers are initiated by resolution of the
House. On an order for papers being agreed to, the terms are communicated
by the Clerk to the Director General of the Department of Premier and
Cabinet, who liaises with the departments or ministerial offices named in
the resolution to coordinate the retrieval of the documents requested.
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…Where a claim of privilege is made over documents, the return must also
include reasons for the claim of privilege. Documents returned…must be
accompanied by an indexed list of all documents tabled, showing the date
of creation of each document, a description of the document and the author
of the document. Where documents are subject to a claim of privilege, a
separate index of those documents is required to be provided.
Once the documents have been tabled in the House or received out of
session by the Clerk, they are deemed to have been published by authority
of the House, unless a claim of privilege has been made…Documents over
which a claim of privilege has been made are kept confidential to members
of the Legislative Council only in the Office of the Clerk and may not be
copied or published without an order of the House.15
When documents are produced, or returned, as we say, from the executive
government, if they are subject to a claim of privilege then the documents
themselves remain in my custody, remain confidential. The index to those
documents and the claim of privilege themselves are not privileged. So, the
index will be published on our tabled-papers database, as will the claim of
privilege. So, there is a degree of transparency there. Then, at the end of the
process, if an arbiter is appointed and they report on the matter, then, once
the report has been received, on the next sitting day the house will be
advised that there is an arbiter's report. It remains confidential, though, until
a member gives a notice of motion and moves a motion for the arbiter's
report to be tabled and made public.16
There is a register kept in relation to both public documents returned to
order and there is a separate register in relation to documents subject to a
claim of privilege. Any member coming to inspect those documents signs
in.17

3.9
Where a claim of privilege by the executive over some or all of the documents
returned is disputed by a member of the Legislative Council, the Clerk is authorised to
release the disputed document or documents 'to an independent legal arbiter appointed
by the President'.18 Mr Blunt informed the committee that '[t]he appointment of the
arbiter has never been a partisan matter. There has never been any disputation or
disquiet amongst members that I am aware of'.19
3.10
The committee sought to understand how the use of an independent arbiter
assisted with the resolution of contested claims of privilege over papers. Mr Blunt
explained:
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In considering the validity of a claim of privilege, the arbiter is not bound to
merely consider whether or not a document is privileged at law, including
as declared in Egan v Chadwick, as a judge would do. Ultimately, the
arbiters evaluating claims of privilege do so in a different manner to a
judge. They do, however, do it in a way which has developed consistently
over a number of years and in a way which the house has found to be
satisfactory. Put most simply, this has involved the arbiter ultimately
weighing two competing interests: on the one hand, the public interest in
accountability and transparency of the executive government, and, on the
other hand, the interest in confidentiality for the reasons articulated by the
government in the privilege claim.20

3.11
The independent arbiter must present a report to the NSW Legislative Council
with a recommendation whether or not a claim of privilege should be upheld.
Mr Blunt informed the committee that in most cases the member responsible for
disputing the government's claim of privilege, will, on receipt of the arbiter's report,
move that it be tabled and made public.21 He further explained that in circumstances
where the arbiter's report is tabled and the arbiter has recommended that the claim of
privilege be denied, a member will usually 'give notice of a motion requiring the Clerk
to lay the documents considered not to be privileged on the table of the House and to
authorise them to be published'.22 If the arbiter's report upholds the claim of privilege,
the papers remain restricted to members only.23
3.12
Mr Blunt emphasised, however, that the independent arbiter makes a
recommendation to the House and that the House is not bound to accept the arbiter's
recommendation:
…the House, as the final arbiter on any claim of privilege, may vote to
make the documents public at any time, notwithstanding the
recommendation of the arbiter.24

3.13
Whilst appearing before the committee, Dr Rosemary Laing, Clerk of the
Senate, described the NSW model as 'the best system around at the moment for
adjudicating these matters':
[NSW has] chosen a system of adjudication and the council has a process
whereby if there is a claim like a public interest immunity claim made in
response to an order for production of documents, the process nonetheless
involves the documents being handed into the custody of the Clerk and if
there is a contested subset of those documents then an independent arbiter is
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appointed to assess the documents in light of the claim of public interest
immunity that is made and then to provide a report.25

3.14
The Clerk remarked that 'it is a system that…from this distance appears to
have worked well'.26
3.15
The Clerk explained that the use of an independent arbiter to resolve disputes
had been considered by the Senate in the past:
We should not ignore the fact that the Senate, although not having a
systematic process for arbitration, has also used this idea in the past. In the
early 1990s, for example, in the context of a disputed claim to information
about government leasing of commercial buildings in Melbourne and
claims of commercial-in-confidence, the Senate ordered the AuditorGeneral to conduct an inquiry and the Auditor-General, using his powers,
did conduct an inquiry and present a report to the Senate which appeared to
be satisfactory to the Senate at the time27…It is certainly a method that has
been commended by the Senate's Privileges Committee and the Privileges
Committee itself has used an independent arbiter in certain situations. It is
something that the Finance and Public Administration Committee looked
into in 2009, early 2010 but it concluded that it was not an appropriate
mechanism at that stage. The next appearance of the idea was in the
agreements for parliamentary reform in the last parliament, but again there
was no outcome from those agreements in terms of a tangible process.28

3.16
The Clerk expressed the view that the NSW Legislative Council's
appointment of retired Supreme Court judges as arbiters was a 'good idea' as:
It has the safeguards of having an independent person who is used to
making those kinds of balancing determinations between competing
claims.29

3.17
The Clerk suggested that the NSW Legislative Council's system of
adjudication 'seems to be preferable to persisting with a stand-off between two
potentially irreconcilable claims'.30
3.18
Mr Blunt explained that when the system was first implemented in the NSW
Legislative Council 15 years ago, there was 'a degree of nervousness in the
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parliamentary community' but that from a parliamentary perspective, 'everyone is
delighted with the result'.31 He further advised the committee that in the NSW
Legislative Council's 2013 Privileges Committee inquiry, that committee had an
opportunity to reflect on the independent arbitration process and its effectiveness:
…they deliberated at great length. The report that they produced suggested
four improvements, but overall the result was, I think, a very firm
endorsement of the fundamentals of the system as it operates at the
moment.32

Committee view
3.19
As discussed in chapter 2, the Senate has a right to information and
documents, and considerable scope to exercise this right through its inquiry powers.
The Senate's committee system is one of 'inherent flexibility'33 and one mechanism by
which the Senate exercises its powers to obtain information. The committee notes that
in the past, the ability of committees to take evidence in camera or receive evidence in
altered form has been used to 'pursue the sought-after information'.34 On this occasion,
however, this committee has been unable to garner further information from the
government relevant to documents ordered on 14 November and 3 December 2013
and subject to a contested claim of public interest immunity (see chapter 2).
3.20
This committee's experience is symptomatic of an entrenched and ongoing
challenge facing the Senate in obtaining information and documents which the
executive does not wish to disclose. As noted in chapter 2, there may be valid reasons
why certain information should not be publicly released and the committee is sensitive
to such claims for public interest immunity where they are made on valid grounds.
However, there may also be occasions where a government does not wish to release
information on account of it being politically embarrassing or of contestable legality.
Withholding such information does not accord with principles of good governance,
and prevents the Senate from fulfilling its scrutiny and accountability functions.
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3.21
The committee takes the view that this inquiry has clearly demonstrated the
shortcomings in the Senate's current procedures for obtaining documents subject to a
contested claim of public interest immunity and subsequently resolving those disputed
claims.
3.22
To date, the Senate has not developed procedures or criteria for determining
whether a claim for public interest immunity should be granted. The committee
believes that the status quo is unsatisfactory and will only ensure that the Senate
continues to be frustrated by such disputed claims into the future. In addition to the
requirements outlined in the Senate's resolution of 13 May 2009, a clear process is
needed to resolve disputed claims of public interest immunity.
3.23
The committee sees merit in the independent arbitration model used by the
NSW Legislative Council and acknowledges the high regard in which this process is
held. In the committee's view, such a process, or some version of it, may well be
adapted to the Senate. Indeed, the committee is aware that the Committee of
Privileges has previously supported a process for independent arbitration.35
3.24
The committee therefore proposes that the Senate Procedure Committee
consider in detail:


the process for independent arbitration in the NSW Legislative Council,
including that House's standing order 52;



the applicability of the NSW Legislative Council's model of independent
arbitration to the Senate;



any adaptations or amendments needed to the NSW Legislative Council's
model in order to implement a similar model of independent arbitration in the
Senate;



any amendments to Senate practice and procedure required to implement a
model of independent arbitration; and



suitable candidates for and / or qualifications required of an independent
arbiter.

3.25
One of the strengths of the NSW Legislative Council model is the legal
requirement of the executive to provide documents to that House, as a result of the
Egan decisions. This differs from the situation that is the subject of this inquiry, where
the dispute comprises both a failure to fully comply with orders for the production of
documents and a related claim of public interest immunity. It is clear to the committee
that without the ability to inspect documents, it is impossible to conduct any
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meaningful process of determining whether a claim of public interest immunity over
them is valid.
3.26
Given federal governments have a persistent record of non-compliance with
Senate orders for the production of documents where these are considered sensitive in
nature, the committee considers it unlikely that agreement could be reached allowing
such documents to be provided in a way that enables senators to inspect them, as is the
case in the NSW Legislative Council. For this reason, the committee draws attention
to the proposal in the 52nd Report of the Committee of Privileges that disputed
documents are provided directly to an independent arbiter for evaluation. The
committee suggests that the Procedure Committee, in respect of accessing and
inspecting documents subject to a disputed claim for public interest immunity, has
particular regard to this proposal in the 52nd Report of the Committee of Privileges.
Recommendation 2
3.27
The committee recommends that the Senate refer the following matter to
the Procedure Committee for inquiry and report, as a matter of urgency:


the process for independent arbitration in the NSW Legislative Council,
including that House's standing order 52;



the applicability of the NSW Legislative Council's model of independent
arbitration to the Senate;



any adaptations or amendments needed to the NSW Legislative Council's
model in order to implement a similar model of independent arbitration
in the Senate;



any amendments to Senate practice and procedure required to
implement a model of independent arbitration;



suitable candidates for and / or qualifications required of an independent
arbiter;



in respect of accessing and inspecting documents subject to a disputed
claim for public interest immunity, the proposal in the 52nd Report of the
Committee of Privileges whereby disputed documents are provided
directly to an independent arbiter for evaluation; and

in respect of any such inquiry, the Procedure Committee have power to send for
persons and documents, to move from place to place, and to meet and transact
business in public or private session.

Senator Penny Wright
Chair
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Dissenting Report – Coalition Members of the
Committee
Introduction
1.1
The claim of public interest immunity in regard to documents relating to 'on
water operations' made by the Assistant Minister for Immigration and Border
Protection, Senator Cash, is valid and necessary to protect public interest.
1.2
Substantial information was provided by the Government to the Senate where
it was not against the public interest to do so. Significant efforts were also made to
provide further information to the Opposition and the Australian Greens to ensure that
the Senate's ability to hold the Government to account on this issue was maintained.
1.3
Specific mention should be made of the fact that during the 42nd Parliament,
33 orders for the production of documents were not complied with by the former
Government, and 9 were only partially complied with.1 Further, during the 43rd
Parliament, 26 orders for the production of documents were not complied with, and 7
were partially complied with.2

Public interest immunity claim
1.4
Coalition Members note the motion regarding public interest immunity claims
moved by Senator Mathias Cormann and tabled by the Senate on the 13th of May,
2009,3 along with the advice received by Senator Cormann on the 24th of March from
Mr Harry Evans, then Clerk of the Senate, which stated the following information:
The recognised grounds for public interest immunity claims consist of the
following:
-

Prejudice to legal proceedings

-

Prejudice to law enforcement investigations

-

Damage to commercial interests

-

Unreasonable invasion of privacy

-

Disclosure of Executive Council or cabinet deliberations

-

Prejudice to national security or defence

1

Journals of the Senate – Orders for the Production of Documents – 42nd Parliament
No. 129–24 June 2010, pp 1–22.

2

Journals of the Senate – Orders for the Production of Documents – 43rd Parliament,
No. 155–28 June 2013, pp 1–19.

3

Journals of the Senate, No. 68–13 May 2009, p. 1941.
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-

Prejudice to Australia's international relations

-

Prejudice to relations between the Commonwealth and the states.

[…]
The Government Guidelines for Official Witnesses before Parliamentary
Committees, issued in 1989 and still in force recognised the principles
which had been expounded by the Senate. Paragraph 2.28 of the guidelines
confirm that claims of public interest immunity should only be made by
Ministers:
Claims that information should be withheld from disclosure on grounds of
public interest (public interest immunity) should only be made by Ministers
(normally the responsible Minister in consultation with the AttorneyGeneral and the Prime Minister).
Paragraph 2.32 recognises the principle that mere claims of confidentiality
are not sufficient for a claim of public interest immunity, but that harm to
the public interest must be established.4

1.5
Senator Cash establishes in her response to Dr Rosemary Laing, Clerk of the
Senate, on 10 December 2013, the grounds as to why it is not in the public interest to
release certain requested information and why public interest immunity is being
claimed.
1.6
The response further details how stemming the flow of information available
to people smugglers remains a core element of decreasing their tactical advantage and
aids the fulfilment of the Coalition Government’s election promise of stopping the
boats.
1.7
This necessity for confidentiality in this matter is further strengthened by the
remarks of Lieutenant General Angus Campbell, Commander of Operation Sovereign
Borders and the Joint Agency Taskforce. Lieutenant General Campbell notes that:
1.
These documents may reveal the location, capacity, patrol and
tactical routines relevant to Navy and Customs vessels and air assets.
- Such information can undermine our tactical advantage over people
smugglers, who seek to use this information to avoid or trigger detection, or
to precipitate a search and rescue response.
- Information of this type can also undermine our ability to protect Illegal
Maritime Arrivals from the practices of people smugglers and other serious
criminal activities
- Finally, it can undermine more generally the effectiveness of Australian
assets to maintain maritime security awareness in the broad sense.

4

Mr Harry Evans, then Clerk of the Senate, Advice to Senator Mathias Cormann Regarding
Notice of Motion, 17th March 2009.
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2.
Secondly, the kinds of documents that are sought, from my
perspective, may enable an exploitation of confidential methodologies and
procedures used by Navy and Customs vessels and assets. Information
about the arrival of ventures, including the timing of the arrival and the
composition of passengers can be used by people smugglers, and has been
used by people smugglers, to:
- Provide 'proof of arrival' and the basis for payment;
- Provide a basis for further positive marketing of their business; and
- Undermine communications strategies aimed at potential illegal
immigrants.
3.
Finally, those documents may impact upon Australia's relations with
foreign States and damage those relationships, undermining the potential
for international agreements and cooperative behaviours and also the
working relationships necessary between operational agencies in relation to
safety of life at sea or generally on-water cooperative operations.5

1.8
The Hon. Scott Morrison in a statement made to the Committee on the
st
31 January 2014 further stated:
Prior to the last election the Coalition gave an undertaking that we would
take advice from the Joint Agency Task Force to be formed to implement
Operation Sovereign Borders, on the public release of information relating
to operations.
The Government honoured this commitment and, as a consequence,
operational information is not publicly released or subject to public
commentary by the Government.
The Government believes that disclosure of such operational information,
which includes but is not limited to on water tactics, training procedures,
operational instructions, specific incident reports, intelligence, posturing
and deployment of assets, timing and occurrence of operations and the
identification of individual attempted voyages, passenger information,
including nationalities involved on those voyages, as this would prejudice
current and future operations, it would put at risk people who are involved
in our operations and unnecessarily cause damage to Australia's national
security, defence and international relations.
In short, in the Government's view, it would not be in our national interest
or the public interest, to disclose this information that would impede our
ability to continue to stop the boats.6

1.9
Furthermore, during the hearings the Opposition and the Greens both
acknowledged that there will be 'times when information must not or cannot be

5

Lieutenant General Angus Campbell, Proof Committee Hansard, 31 Jan 2014, pp 12–13.

6

The Hon. Scott Morrison, MP, Minister for Immigration and Border Protection, Proof
Committee Hansard, 31 Jan 2014, pp 10–12.
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fleshed out thoroughly'.7 Additionally, that there are genuine issues of commercial
secrecy and national security that 'require there not be public disclosure'.8
1.10
It is worth noting that claims of public interest immunity were regularly made
by representatives of the former Labor Government in the 42nd and 43rd Parliaments.
These claims related to a number of issues including sports and recreation facilities,
environmental issues, the carbon pollution reduction scheme, private health insurance
reforms, employment services, chemotherapy treatment and aged care providers.9
1.11
In evidence to the Committee, the Clerk of the Senate stated that it was 'not
uncommon' for Ministers to refuse to refuse orders for the production of documents,
also stating that '[i]t is certainly a fact that there is a degree of noncompliance with
orders for the production of documents'.10
1.12
The Clerk provided evidence that in the 42nd Parliament, 33 orders for the
production of documents were not complied with, and in the 43rd Parliament, 26 were
not complied with.11
1.13
There was no evidence provided to the Committee that demonstrated there
was a genuine public interest in having the categories of information, as detailed
below, being released:
-

Activity summaries

-

Briefings internally and externally, including Minutes and Talking
Points as necessary

-

Case note entries and taskings, timelines and charts

-

Chronology reporting of SIEV, SOLAS and SAAR events

-

Coordination messaging

-

Electronic External Enquiry forms

-

Email correspondence

-

Entry reporting including interviews, nomination rolls, screening
reports

-

Guidelines

-

Information and subject reports

-

Input into databases and information storage systems (and related
reporting outputs)

7

Senator Sarah Hanson-Young, Senate Hansard, 4 December 2013, p. 69.

8

Senator the Hon Kim Carr, Senate Hansard, 4 December 2013, p. 69.

9

Senator Zed Seselja, Proof Committee Hansard, 31 January 2014, p. 5.

10

Dr Rosemary Laing, Clerk of the Senate, Proof Committee Hansard, 31 January 2014, p. 5.

11

Dr Rosemary Laing, Clerk of the Senate, answer to question taken on notice, received
31 January 2014.
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-

Intelligence reporting including requests, plans, interview reports,
contacts, recommendations

-

Ministerial and Cabinet correspondence and advice, including related
briefing and comments

-

Operation plans, orders, scans, situational reports

-

Records of conversations

-

Reviews and input to reviews

-

Sighting reports including related intelligence, visual contact,
interaction, vessel reporting and asset taskings/movements

-

Vessel broadcasts.12

Provision of Information
1.14
Dr Rosemary Laing, Clerk of the Senate stated in Advice to the Committee
dated 7th January 2014 that:
There are parliamentary mechanisms…such as the receipt of evidence in
camera or the provision of confidential briefings to know against the public
interest in that particular information remaining confidential.13

1.15
Substantive action was undertaken by the Minister and the Assistant Minister
to provide the information requested in an altered form to ensure the need to ensure
that information remained confidential was adequately balanced against the Senate’s
need to hold the Government to action.
1.16
Minister Morrison made himself available to the Committee on his own
initiative. This occurrence is the first time in 22 years that a House Minister has
testified at a Senate Committee Hearing.
1.17
A number of avenues of information have been offered and provided to
Members of Parliament, the media and the public by both The Hon. Scott Morrison
and Senator Cash in relation to the Government’s successful Operation Sovereign
Borders policy.
1.18
In addition to testifying before the Senate Committee, the Minister for
Immigration and Border Protection has also offered confidential briefings to
representatives from Labor and Greens in relation to Operation Sovereign Borders. As
yet, it is the understanding of Coalition Members that no Greens representative has
taken up the offer by the Minister.

12

Mr Martin Bowles, Secretary of the Department of Immigration and Border Protection,
Correspondence to the Committee, 29 January 2014.

13

Dr Rosemary Laing, Clerk of the Senate, Advice to the Legal and Constitutional Affairs
References Committee, 7 January 2014, p. 3.
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1.19
Weekly updates have also been provided which detail a number of statistics
relating to the programme, including:


The number of persons who have illegally entered Australia by boat and
transferred to immigration authorities



The number of transfers to offshore processing facilities and the standing
population of those facilities as well as at Christmas Island



The number of voluntary or involuntary returns; and



The details of any incidents, arrests or significant disruptions as appropriate.14

1.20
Both the Minister and Assistant Minister continue to make themselves
available, conduct interviews, appear at press conferences and respond to media
enquiries on a regular basis.
1.21
The provision of information and the offer of confidential briefings (if taken
up) provided significant opportunity for the Committee to determine whether a claim
of public interest immunity was valid. The argument that the non-release of a
schedule of documents was an obstacle to determining the validity of the claim could
have been resolved through the use of confidential briefings as offered by the
Minister.

Conclusion
The Coalition Members do not support the majority report. We particularly reject
Recommendation 1 of the majority report.
The claim of public interest immunity is valid.

Senator Zed Seselja, Deputy Chair
Liberal Senator for the ACT

14

Senator the Hon. Ian Macdonald
Liberal Senator for Queensland

The Hon. Scott Morrison MP, Minister for Immigration and Border Protection, Proof
Committee Hansard, 31 January 2014, pp 10–12.
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Public submissions
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Clerk of the NSW Legislative Council

2

Dr Sue Hoffman

3

Ms Marg Hutton

4

Mr Matt Dickson

5

Mr Greg Hogan

6

Mr Colin Smith

7

Refugee Advice and Casework Service (RACS)

8

Ms Marilyn Shepherd

9

Department of Immigration and Border Protection
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Appendix 2
Witnesses who appeared before the committee
Friday 31 January 2014—Canberra
BOWLES, Mr Martin, Secretary, Department of Immigration and Border Protection
CAMPBELL, Lieutenant General Angus, Commander, Operation Sovereign Borders,
Joint Agency Taskforce
HURLEY, General David, AC, DSC, Chief of the Defence Force, Department of
Defence
LAING, Dr Rosemary, Clerk of the Senate
MORRISON, Mr Scott, Minister for Immigration and Border Protection
PEZZULLO, Mr Michael, Chief Executive Officer, Australian Customs and Border
Protection Service
RICHARDSON, Mr Dennis, AO, Secretary, Department of Defence

Tuesday 11 February 2014—Canberra
BLUNT, Mr David Michael, Clerk of the Parliaments and Clerk of the Legislative
Council, Parliament of New South Wales
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Appendix 3
Correspondence from the Department of Immigration
and Border Protection received 29 January 2014

Appendix 4
Advice from the Clerk of the Senate received 7 January 2014
and 7 February 2014

cladvcomlc_18738

7 February 2014
Ms Sophie Dunstone
Secretary
Legal and Constitutional Affairs References Committee
(by email)
Dear Ms Dunstone
Relevance of questions to a committee's terms of reference
The committee has asked for advice regarding the question of relevance in the context of
comments made by Lieutenant General Campbell in correspondence to the committee and the
implication therein that officers of the Joint Agency Task Force will determine what questions
taken on notice are relevant to the terms of reference, leaving those that are deemed not
relevant to be dealt with at the next estimates hearings should they be asked.
The Senate has given the committee the following terms of reference:
A claim of public interest immunity raised over documents tabled by the Assistant
Minister for Immigration and Border Protection (Senator Cash), on 4 December 2013, in
response to an order for production of documents and other documents tabled by the
same Minister in relation to other orders for production of documents concerning
immigration policy, with particular reference to:
a. the specific matters of public interest immunity being claimed by the Minister for
Immigration and Border Protection; and
b. the authority of the Senate to determine the application of claims of public interest
immunity.
There is nothing in these terms of reference that excludes the committee from pursuing
relevant inquiries, including in relation to the basis of the claims for public interest immunity and
the circumstances giving rise to them, although it is also directed to have "particular reference
to" the matters enumerated in paragraphs (a) and (b).
As subsidiary bodies, committees are required to comply with the standing and other orders of
the Senate, to the extent they are applicable, as well as with their terms of reference. The
purpose of such orders is to facilitate the conduct of business of the Senate and its committees
and, in the particular case of committees, to set out procedures to be observed by committees
for the protection of witnesses.
With regard to the rule of relevance that applies in the Senate, interpreted by Presidents over
many decades, and not disputed by the Senate as a whole, considerable latitude is given. This
principle also applies to committee inquiries where committees are expected to undertake

comprehensive inquiries on behalf of the Senate. Standing and other orders underpin the ability
of senators to carry out their functions as senators and as members of committees. Their
purpose is not to unduly restrict senators in carrying out their functions.
The source of the Senate's authority to make rules and orders with respect to the conduct of its
proceedings is section 50 of the Constitution. That authority is not constrained by any
qualifications.
Privilege Resolution 1 addresses the issue of relevance as follows:
(9)

A chairman of a committee shall take care to ensure that all questions put to
witnesses are relevant to the committee’s inquiry and that the information
sought by those questions is necessary for the purpose of that inquiry. Where a
member of a committee requests discussion of a ruling of the chairman on this
matter, the committee shall deliberate in private session and determine
whether any question which is the subject of the ruling is to be permitted.

(10)

Where a witness objects to answering any question put to the witness on any
ground, including the ground that the question is not relevant or that the
answer may incriminate the witness, the witness shall be invited to state the
ground upon which objection to answering the question is taken. Unless the
committee determines immediately that the question should not be pressed, the
committee shall then consider in private session whether it will insist upon an
answer to the question, having regard to the relevance of the question to the
committee’s inquiry and the importance to the inquiry of the information sought
by the question. If the committee determines that it requires an answer to the
question, the witness shall be informed of that determination and the reasons
for the determination, and shall be required to answer the question only in
private session unless the committee determines that it is essential to the
committee’s inquiry that the question be answered in public session. Where a
witness declines to answer a question to which a committee has required an
answer, the committee shall report the facts to the Senate.

In the first instance, it is the role of the chair to monitor the relevance of questions, but it is
ultimately a matter for the committee itself to determine. If a member wishes to dispute a
chair's ruling, then the discussion occurs in private session.
Paragraph (10) of Resolution 1 sets out a process for a witness to object to answering a
question, including on grounds of relevance.
If the correspondence from Lieutenant General Campbell is indicating that officers will decide
which questions on notice are relevant and which are not, then the committee should disabuse
the Lieutenant General of this misapprehension as soon as possible, given the committee's
reporting deadline. If the officer is refusing to answer a question on notice, including on grounds
of relevance, then the procedures in paragraph (10) apply and the officer's attention should be
drawn to them. Indeed, these procedures have been devised for the protection of witnesses and
it would clearly be in the witness's interests to comply with them and therefore avoid the risk of
being perceived as uncooperative. Such a perception would be contrary to the Government's
own guidelines to be observed by witnesses before parliamentary inquiries whose stated aim is
to "[encourage] the freest possible flow of such information between the public service, the
Parliament and the public."
Please let me know if I can provide any further assistance.
Yours sincerely
Rosemary Laing
Clerk of the Senate
Australian Senate | Parliament House | Canberra ACT
2600

