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7 February 2014
 
 
Ms Sophie Dunstone
Secretary
Legal and Constitutional Affairs References Committee
 
(by email)
 

Dear Ms Dunstone

Relevance of questions to a committee's terms of reference

The committee has asked for advice regarding the question of relevance in the context of
comments made by Lieutenant General Campbell in correspondence to the committee and the
implication therein that officers of the Joint Agency Task Force will determine what questions
taken on notice are relevant to the terms of reference, leaving those that are deemed not
relevant to be dealt with at the next estimates hearings should they be asked.

The Senate has given the committee the following terms of reference:

A claim of public interest immunity raised over documents tabled by the Assistant
Minister for Immigration and Border Protection (Senator Cash), on 4 December 2013, in
response to an order for production of documents and other documents tabled by the
same Minister in relation to other orders for production of documents concerning
immigration policy, with particular reference to:

a.       the specific matters of public interest immunity being claimed by the Minister for
Immigration and Border Protection; and

b.      the authority of the Senate to determine the application of claims of public interest
immunity.

There is nothing in these terms of reference that excludes the committee from pursuing
relevant inquiries, including in relation to the basis of the claims for public interest immunity and
the circumstances giving rise to them, although it is also directed to have "particular reference
to" the matters enumerated in paragraphs (a) and (b).

As subsidiary bodies, committees are required to comply with the standing and other orders of
the Senate, to the extent they are applicable, as well as with their terms of reference. The
purpose of such orders is to facilitate the conduct of business of the Senate and its committees
and, in the particular case of committees, to set out procedures to be observed by committees
for the protection of witnesses.

With regard to the rule of relevance that applies in the Senate, interpreted by Presidents over
many decades, and not disputed by the Senate as a whole, considerable latitude is given. This
principle also applies to committee inquiries where committees are expected to undertake



comprehensive inquiries on behalf of the Senate. Standing and other orders underpin the ability
of senators to carry out their functions as senators and as members of committees. Their
purpose is not to unduly restrict senators in carrying out their functions.

The source of the Senate's authority to make rules and orders with respect to the conduct of its
proceedings is section 50 of the Constitution. That authority is not constrained by any
qualifications.

Privilege Resolution 1 addresses the issue of relevance as follows:

(9)          A chairman of a committee shall take care to ensure that all questions put to
witnesses are relevant to the committee’s inquiry and that the information
sought by those questions is necessary for the purpose of that inquiry. Where a
member of a committee requests discussion of a ruling of the chairman on this
matter, the committee shall deliberate in private session and determine
whether any question which is the subject of the ruling is to be permitted.

(10)        Where a witness objects to answering any question put to the witness on any
ground, including the ground that the question is not relevant or that the
answer may incriminate the witness, the witness shall be invited to state the
ground upon which objection to answering the question is taken. Unless the
committee determines immediately that the question should not be pressed, the
committee shall then consider in private session whether it will insist upon an
answer to the question, having regard to the relevance of the question to the
committee’s inquiry and the importance to the inquiry of the information sought
by the question. If the committee determines that it requires an answer to the
question, the witness shall be informed of that determination and the reasons
for the determination, and shall be required to answer the question only in
private session unless the committee determines that it is essential to the
committee’s inquiry that the question be answered in public session. Where a
witness declines to answer a question to which a committee has required an
answer, the committee shall report the facts to the Senate.

In the first instance, it is the role of the chair to monitor the relevance of questions, but it is
ultimately a matter for the committee itself to determine. If a member wishes to dispute a
chair's ruling, then the discussion occurs in private session.

Paragraph (10) of Resolution 1 sets out a process for a witness to object to answering a
question, including on grounds of relevance.

If the correspondence from Lieutenant General Campbell is indicating that officers will decide
which questions on notice are relevant and which are not, then the committee should disabuse
the Lieutenant General of this misapprehension as soon as possible, given the committee's
reporting deadline. If the officer is refusing to answer a question on notice, including on grounds
of relevance, then the procedures in paragraph (10) apply and the officer's attention should be
drawn to them. Indeed, these procedures have been devised for the protection of witnesses and
it would clearly be in the witness's interests to comply with them and therefore avoid the risk of
being perceived as uncooperative. Such a perception would be contrary to the Government's
own guidelines to be observed by witnesses before parliamentary inquiries whose stated aim is
to "[encourage] the freest possible flow of such information between the public service, the
Parliament and the public."

Please let me know if I can provide any further assistance.

 

Yours sincerely

 
Rosemary Laing
Clerk of the Senate
 
Australian Senate | Parliament House | Canberra  ACT 
2600
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