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CHAPTER 1

INTRODUCTION

Referral of the Bills

1.1 The provisions of the Federal Magistrates Bill 1999 and the Federal Magistrates (Consequential Amendments) Bill 1999 were referred to the Legal and Constitutional Legislation Committee on 30 June 1999, as recommended by Report No 11 of 1999 of the Selection of Bills Committee. The reporting date set was 30 September 1999.

Submissions

1.2 The Committee wrote to various organisations and individuals in July 1999 inviting them to make submissions. Twenty-eight persons and bodies sent 33 submissions that are listed in Appendix 1. 

Hearings and Evidence

1.3 The Committee held two hearings, covering both Bills, on 17 and 18 August 1999, in Melbourne and Sydney respectively. A list of witnesses at these hearings is at Appendix 2. In addition, the Committee was given an informal briefing on the Bill by officers of the Commonwealth Attorney-General’s Department on 13 August 1999.

Background to the Bills

1.4 The legislation is said to have been introduced to overcome a number of problems identified with the operation of the Federal Court and Family Courts, including an increase in issues under jurisdiction;
 substantial backlogs;
 and a court culture that was not user-friendly.

1.5 The appointment of more registrars to hear more lower level matters in the Family Court and the Federal Court has been suggested as a solution to the delays in the courts and has been adopted as a stop-gap measure in the Family Court in particular. However, there are significant limits on the matters which such officers of the courts can handle without running into constitutional problems. In addition, any review of a registrar’s decision must involve a full re-hearing of the case before a judge, which significantly adds to the costs for parties and does not promote an efficient use of the courts’ time.
 

1.6 The Federal Magistrates Bill is intended to provide a quicker, cheaper option for litigants and to ease the workload of both the Federal Court and the Family Court. It will establish the Federal Magistrates Court (also known as the Federal Magistrates Service), as a court under Chapter III of the Constitution. Federal magistrates would deal with the same range of matters in certain jurisdictions that are currently dealt with by the Federal Court and the Family Court, but will deal with the less complex matters within this range.
 

1.7 The Government also expects that the Federal Magistrates Court will develop a new culture, with emphasis on user-friendly, streamlined procedures. The legislation includes provisions designed to assist the Federal Magistrates Service to develop procedures that are as simple and efficient as possible and aimed at reducing delay and costs to litigants. The Federal Magistrates Service would be as informal as possible consistent with the discharge of judicial functions. The procedures which the Federal Magistrates Bill is designed to assist the Service to develop include:

· the Court could set time limits for witnesses and limit the length of both written and oral submissions;

· discovery and interrogatories would be permitted only if the Court considered that they were appropriate in the interests of the administration of justice;

· the Court could make a decision without an oral hearing if the parties consented;

· there would be more emphasis on decisions being delivered orally in appropriate cases, rather than the parties having to wait for reserved judgments; 

· rules could be made allowing Federal Magistrates to give reasons in shortened form in appropriate cases;

· alternative dispute resolution processes such as conciliation and mediation would become an integral part of the Federal Magistrates Court system;

· parties and witnesses could participate by video or audio link; and

· rules could be made permitting parties to be represented by non-lawyers.

1.8 While these procedures can currently occur, they will be formalised through the new legislation.

1.9 Some federal magistrates would be permanently based in rural areas. In addition, federal magistrates would be able to sit anywhere in Australia, not necessarily in a formal courtroom. The Service could use video and audio conferencing facilities for remote witnesses and parties. It would complement the Government’s initiatives aimed at encouraging people to resolve disputes through primary dispute resolution, rather than through litigation.  

1.10 The Service’s lower fees and user-friendly procedures and less formal judicial culture should help to reduce legal costs. It is intended that the Federal Magistrates Service would use the infrastructure of the existing courts, such as their accommodation, administrative staff and registry services, to the extent practical in order to reduce costs. It is not proposed to take away federal work currently performed by State and Territory courts.

1.11 Federal Magistrates would be ‘justices’, as required under the Constitution, ie, they would be appointed until age 70. They could be appointed on a full-time or part-time basis, and would be selected for their expertise in federal matters, including family law. The Service would be separate from, and not subject to the supervision of, the Family Court and the Federal Court. It would make its own Rules, which would largely determine issues of practice and procedure.

1.12 The Federal Magistrates Service would obtain its jurisdiction from the amendments to be made to various Acts by the Federal Magistrates (Consequential Amendments) Bill.  The Service’s jurisdiction would be concurrent with that of the Federal Court and the Family Court. More complex matters filed in the Federal Magistrates Service could be transferred to the Federal Court or the Family Court as appropriate. Less complex matters filed in the Federal Court or the Family Court could be transferred to the Federal Magistrates Service. So far as matters currently dealt with by the Federal Court were concerned, the Service would have jurisdiction to hear:

· applications under the Administrative Decisions (Judicial Review) Act 1977;

· appeals from the Administrative Appeals Tribunal (constituted by non-presidential members transferred from the Federal Court);

· matters arising under the Bankruptcy Act 1966;

· complaints of unlawful discrimination contrary to the Human Rights and Equal Opportunity Commission Act 1986 (once the Human Rights Amendment Bill 1998 
(No 1) was passed by the Parliament);
 
· actions for damages to a limit of $200 000 or other figure set by regulation in relation to consumer protection and restrictive trade practice matters under the Trade Practices Act 1974; and

· applications in relation to freedom of association, for injunctions in restraint of industrial action or for cancellation of an organisation’s registration for misbehaviour under the Workplace Relations Act 1996.

The main areas of family law in which the Service would have jurisdiction are:

· applications for nullity and dissolution of marriage;

· disputes over property valued at less than $300 000 or such other amount as was set by regulation;

· parenting orders providing for the residence of a child, if the parties agreed to the exercise of jurisdiction; and

· other parenting orders.

� 	The Attorney-General, Mr Daryl Williams, said in his Second Reading Speech for the Federal Magistrates Bill that the changes that have occurred in Australian society over recent years have led to an increased range of matters coming before the Commonwealth courts. Many of these matters are not complex, he believes, and do not need to be dealt with by superior court judges; nonetheless, Federal and Family Court judges are increasingly tied up dealing with matters that could be dealt with more efficiently at a lower level.


� 	It appears that there are extensive delays in the trial of cases in the Federal Court and the Family Court - for example, the Queensland Attorney-General, in his submission claimed that parties in the Family Court in Brisbane currently have to wait two years for a matter to reach a trial date while parties to proceedings before the Magistrates Courts in Queensland wait, on average, 5.7 weeks for trial after indicating their readiness. The Family Court indicated that the average waiting time from filing to hearing for a complex track matter in Melbourne was 28 months and in Adelaide 29 months. In evidence before the Committee, the Law Council of Australia President said: ‘The delays in the Family Court in relation to children’s matters amounted, in June 1998, to a national average of 72.2 weeks. This has been reduced this year to 71.7 weeks. So far as property matters are concerned, in June last year they were 71.8 weeks. This has now gone out, on a national level, to 77.8 weeks, with some registries experiencing delays of well over 100 weeks.' (Transcript of Evidence, p. 2)


� 	See below, Paragraphs 2.29 – 2.30


� 	See short summary of a paper on the history of the exercise of federal jurisdiction by non-judges in federal courts at Appendix 3.


� 	See below, Paragraphs 1.12 – 1.13


� 	Passed by both Houses, but not assented to as at 28.9.99.






