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The Bills

1. The Federal Magistrates Bill 1999 and the Federal Magistrates (Consequential Amendments Bill) 1999 establish the Federal Magistrates Service and provide for its jurisdiction and procedures.  The Federal Magistrates Service will be a Chapter III Court under the Constitution.  While the judicial officers of the Court will be styled as 'magistrates', they will in fact be judges appointed under section 72 of the Constitution and will have all of the privileges that attach to federal judges.  The Federal Magistrates are intended to be a lower class of judicial officer to judges.

2. It is intended that the Federal Magistrates Service will operate independently from but cooperatively with the Federal Court of Australia and the Family Court of Australia.

3. It is hoped that the Federal Magistrates Services will be as informal as possible consistent with the discharge of judicial functions.  It will be up to the Federal Magistrates Service itself to make its own Rules, which will largely determine issues of practice and procedure.  However, the Bill includes provisions which the Government claims are designed to assist the Federal Magistrates Service to develop procedures that are simple and efficient as possible, aimed at reducing delay and costs to litigants.  Some examples of these are:

· the Court will have the power to set time limits for witnesses and to limit the length of both written and oral submissions;

· discovery and interrogatories will be permitted only if the Court considers that they are appropriate in the interests of the administration of justice;

· if the parties consent, the Court can make a decision without an oral hearing;

· there will be more emphasis on delivering decisions orally in appropriate cases, rather than parties having to wait for reserved judgments; and

· there will be the power to make Rules to allow Federal Magistrates to give reasons in shortened form in appropriate cases.

4. The Federal Magistrates Service will place emphasis on using a range of means to resolve disputes.  There will be no automatic assumption that every matter will end in a contested hearing, and the use of conciliation, counselling and mediation will be strongly encouraged in appropriate cases.  Parties will be encouraged to take responsibility for resolving their dispute themselves, where this is practical.

History of the Federal Magistracy

5. The idea of establishing a federal magistracy has long been considered and the concept is broadly supported, although many State Attorneys-General have expressed a preference for the work of the proposed Federal Magistracy to be given to State Magistrates either directly or through those magistrates holding dual commissions.  The 1995 report on the Funding and Administration of the Family Court by the Joint Select Committee on Certain Family Law Issues also supported this approach.  We note that the current Attorney-General, the Hon. Williams AM QC MP, was a member of that Committee and agreed with its recommendations.

6. More substantive argument has surrounded the form that the Federal Magistracy should take.  In particular, whether it should be integrated with the Federal Court and Family Court or established as a separate court, as is proposed in these Bills.

7. The Attorney-General first announced that the Government was considering the establishment of a separate Federal Magistrates Court in May 1996.  However, the idea was never seriously progressed until after the 1998 election and in response to mounting criticisms of delays in the Family Court.  The establishment of the Court was formally announced as part of the 1998-99 Budget.

Submissions on the Bills

8. As noted in Chapters 1 to 3 of the Government members Report, submissions to the Senate Committee have been very mixed in their support for the legislation.  The Federal Court of Australia, the Human Rights and Equal Opportunity Commission, National Legal Aid, Victoria Legal Aid and Relationships Australia all broadly support the proposal, though a number of them suggest amendments to the Bills.

9. However, the Bills are opposed by the Family Court of Australia, the Law Council of Australia, the Family Law Section of the Law Institute of Victoria, the Law Society of New South Wales and the Victorian Bar.

10. The Victorian Attorney-General, the Hon. Jan Wade, the Queensland Attorney-General, the Hon. Matt Foley, and the Tasmanian Attorney-General, the Hon. Peter Patmore, also oppose the Bills but favour the greater use of State Magistrates exercising Federal jurisdiction.

11. Finally, the Australian Law Reform Commission in its 1997 report Seen and Heard has also expressed a preference for the centralising jurisdiction in matters relating to children in the Family Court, utilising Federal Magistrates.  The ALRC has referred these views to the Committee.

12. The principle criticisms of establishing a separate Federal Magistrates Service are that:

· the Government has not justified the need for a separate Court;

· the $27.9 million allocated could be more efficiently spent in the existing court structures;

· the Federal Magistrates Service will see a further $5 million per year taken from the Family Court to fund its operations further depleting the ability of that Court to respond to the delays it already faces;

· the concurrent jurisdictions of the Federal Magistrates Service and the Family Court and Federal Court will complicate and confuse the delivery of court services for litigants by creating an unnecessary stream and may  see the Courts compete for work; and

· particularly in the Family Law area, rather than reducing delays, the Federal Magistrates Service, may increase demand for litigation by creating unrealistic expectations that it will depart from established precedent.

13. A number of technical and jurisdictional deficiencies in the Bill have also been pointed out.  In particular, there is concern that the Federal Magistrates Service may have extensive jurisdiction largely supplanting:

· the Family Court in matters involving children and family property disputes worth up to $300,000 or with consent; and

· the Federal Court in Trade Practices matters up to $200,000 and various industrial matters including freedom of association, which was the type of litigation that occurred during the Waterfront dispute.

14. In response to these concerns, we note that the Attorney-General has referred to the recently released Discussion Paper of the Australian Law Reform Commission into the Federal Civil Litigation System, which found considerable inefficiencies in the handling of disputes by the Family Court, as a basis for justifying the legislation.  The Law Council has rightly criticised this contention by pointing out that the inefficiencies in the Family Court will not be fixed by creating a new court, with another layer of bureaucracy.  If we are to fix those problems then we must change the management practice and culture that currently permeates the Family Court.

15. If the Bills are designed to address problems in the administration of Australia's family law system, then there are better ways of doing it.  Our preference is for a Federal Magistrates Service that is, at the very least, integrated with the Family Court.  We also believe that the management problems within the Family Court would be better addressed by moving:

· to a collegiate management structure for the Family Court, similar to that which applies in the Federal Court;

· to introduce team-based docket management techniques for cases to ensure greater personal attention by the Court to the progress of individual cases and to spread the Court's workload more evenly between its judges;

· to ensure that litigants comply with the procedures of the court in a timely manner;

· to increase the preparedness of the Court to enforce its orders against parties;

· to make greater use of directed and timely mediation rather than assuming that all cases need to be mediated at predetermined stages of their progress through the Court;

· away from the so-called 'simplified procedures', which have delayed the identification of information vital to the proper and effective mediation and resolution of disputes; and

· improving the data collection procedures of the Court so as to identify more accurately the causes of the inefficiencies in the procedures of the Court.

Cost and Efficiency of the Federal Magistrates Service

16. The principal problem the Labor members of the Committee have with these Bills is that they are not the most cost-effective way of addressing the problems in the Family Court.  In addition to the new funding provided in the Budget ($27.9 million over 4 years), funding will be transferred from the Federal and Family Courts in recognition of the fact that the Service will be taking over some of those Courts workload.  The amount of funds to be transferred from the Federal and Family Courts is to be negotiated with those Courts and will be shown in Additional Estimates.  It is anticipated that this will be approximately $5 million per year.

17. The Attorney-General's Department noted in its paper entitled Options for a Federal Magistracy that:

[a separate Court] would require significant autonomous administrative structure.  Although some registry staff sharing between existing courts could initially take place, it could be expected that in the long term, it would become necessary to employ separate staff to undertake the administration of the Court . . . This option would also eventually require discrete accommodation at least in major cities with registry facilities, other infrastructure support and courtrooms (or access to courtrooms) . . . the cost of this option is likely to pose significant difficulties.

18. It is estimated that at almost all of the additional $27.9 million over 4 years allocated to the Federal Magistrates Service will be translated into additional administrative costs.

19. Amongst other functions, the 16 proposed Magistrates will replace the 19 SES Band 2 Registrars currently provided by the Family Court and the $5 million a year expected to be transferred from the Family Court is evidently meant to cover their cost.

20. In short, the Government's proposal will cost the Australian taxpayer $27.9 million more but deliver 3 less judicial decision-makers - although in fairness to the Government, the Magistrates will exercise judicial power rather than the delegated judicial power currently exercised by the Registrars.  It is difficult to conceive therefore how the proposal will reduce delays in the Family Court other than through marginal efficiencies gained in the handling of disputes in an abbreviated manner.

Our View

21. Despite the concerns that we have about the Federal Magistrates Service, we do not oppose its establishment.  Amongst other considerations, the Government might claim that we are preventing them from fixing the delays in the Family Court system.  The Australian Labor Party will give the Government the opportunity to implement this proposal and if it works to reduce the delays - we will be the first to congratulate them.

22. However, if as is generally expected, the Bill does little to address this problem, the Australian Labor Party will review the operation of the Court when we return to Government, taking into account the sorts of reforms that we have foreshadowed, to see if a more effective approach is available.

Recommendation 1:

The Labor members of the Committee recommend that the Bills not be opposed.  However, we express our concern that the Federal Magistrates Court, as presently structured, will do little to address the problem of delays in the Family Court.  In particular, it does nothing to address the underlying concerns about the administration and practice of the Family Court of Australia.

Report of the Government Members

23. The Labor members of the Committee generally welcome the detailed discussion of the Bill contained in Chapters 1 to 3 of their Report.  But we reject the occasional gratuitous comment made about Witnesses critical of aspects of the Bill.

24. For example, in paragraph 2.27 the Government members of the Committee have sought to denigrate the submission of the Law Council of Australia.  They have done so by alleging that the Law Council's submission does not represent the general opinion of its members.  In making this allegation, the Government members draw attention to an alleged difference of opinion between the Law Council and one of its constituent Divisions.  On any fair analysis, that difference of opinion does not exist.

25. In paragraph 2.26, the Committee noted the Law Council's concern that the Federal Magistrates Court may increase delays, by increasing the number of relatively minor family law disputes and actions under Part V of the Trade Practices Act.

26. In paragraph 2.27, the Government members of the Committee have sought to contrast the Law Council's view with the view of the Melbourne Division of the Insolvency Reconstruction Committee of the Business Law Section of the Law Council of Australia.  The Division said that it was not persuaded that the establishment of the Court would adversely affect the operation of the Bankruptcy Act or the prosecution of proceedings or the administration of estates under it.

27. Given that the Law Council and the Division are clearly talking about the impact of the Bill on three very different areas of law, the conclusion reached by the Government members of the Committee is not credible and demeans their discussion of the issue.

28. We do not support the conclusions in Chapter 4 of the Report.

Dual Commissions

29. Chapters 1 to 3 also contain a glaring omission in that they fail to discuss one of the alternatives to the Federal Magistrates Court, namely the expansion of existing jurisdiction of State and Territory magistrates.  At no stage does the Report canvass the option of giving specified State and Territory magistrates dual commissions.  

30. Dual commissions under Chapter III of the Constitution would alleviate some of the concerns expressed about this approach by ensuring that:

· the magistrates were suitably qualified and experienced to hear federal matters, in particular family law matters;

· there would be no need for a de novo appeal from magistrates holding a dual commission.

Reform of the Family and Federal Courts

31. The Government's desire to see more flexible arrangements for the handling of disputes in the Federal Magistrates Court also represents an admission of policy failure on the part of the Government.

32. As noted in the Report, there is a concern that the Family Court in particular needs to reform its case management and hearing practices.  These concerns are echoed in the recently released report of the Australian Law Reform Commission entitled: Review of the federal civil justice system.

33. The Government's proposal for a Federal Magistrates Court does nothing to respond to those concerns.  If the practices proposed for the new Federal Magistrates Court genuinely will effect a change in judicial culture and practice then no explanation is provided as to why these changes are not also appropriate in the Family and Federal courts.

Delays in the Family Court

34. Finally, the Report of the Government members of the Committee contains a frank admission that the average delay in proceedings before the Family Court is now 71.7 weeks.  This figure is only slightly reduced from the record high of 72.2 weeks in June 1998.

35. These delays are a staggering 29 weeks longer than the Family court's performance standards and 12 weeks longer than when Labor was in office.

36. The cause of these increased delays has been two-fold.  First, the Government's cuts to the budget of the Family Court in the 1996/97 Budget.  Secondly, the Government’s tardiness in replacing judges retiring from the Family Court.  Of the 12 vacancies that have arisen on the Court since this Government came to office in 1996, only one of the appointments has been filled in a timely manner.  In total, the Government’s' delay in replacing judges has seen the Family Court lose 60 months of judicial sitting time.  Assuming average performance rates by the replacement judges, this would have allowed a further 587 cases to be heard by the Family Court.

37. The scale of the delays and the reasons for them is a direct result of the Government's mismanagement of Australia's family law system.

Specific Aspects of the Bills

38. That said, there have been many technical criticisms of the Bill.  In particular, concerns have been raised from a number of sources during the Senate Committee process.  These concerns centre on inappropriate intrusions into the jurisdiction of the Family and Federal Courts, the erosion of the rights and protections of litigants and the failure of the Bills to ensure proper accountability of the judicial process.

Jurisdiction of the Federal Magistrates Service

39. For example, the Government is inappropriately seeking to give jurisdiction to the Federal Magistrates Service to hear matters under the Workplace Relations Act 1996 including:

· injunctive powers relating to industrial disputes under section 127; and

· the freedom of association provisions, which if passed would include the additional anti-union provisions in the Workplace Relations Amendment (More Jobs, Better Pay) Bill 1999.

40. These are highly complex areas of law, inappropriate for determination at a Magistrates level.  Disputes as complex as the 1998 Waterfront dispute involved extensive application for injunctive relief under section 127 of the Workplace Relations Act 1996.

41. The Government's proposals are consistent with its desire to prevent the Federal Court from examining these issues.  Increasingly, the Federal Court, by construing domestic law according to international standards, has become a significant and appropriate bulwark against the Government's radical industrial relations reforms.  We do not support having that role watered down.

42. Schedule 3 of the Federal Magistrates (Consequential Amendments) Bill 1999 allows appeals from the Administrative Appeals Tribunal to be heard by the Federal Magistrates Court.  In our view the Federal Magistrates Court does not have sufficient standing to hear such appeals. To allow such appeals is to lower the standing of the AAT.  This is wrong in terms of the rule of law and the effectiveness of administrative review.

Recommendation 2:

The Labor members of the Committee recommend that the provisions giving the Federal Magistrates Court jurisdiction under section 127 and Part XA of the Workplace Relations Act 1996 and for appeals from the AAT be deleted.

Transfer of Certain Proceedings by Regulation

43. Clause 25 of Schedule 11 and clause 6 of Schedule 12 of the Federal Magistrates (Consequential Amendments) Bill 1999 together with section 41 of the Federal Magistrates Bill 1999 provide that certain types of proceedings, specified by regulation, must be transferred from any of the Federal Courts.

44. Section 63 of Schedule 11 allows the Minister to proclaim at any time during the next four years that the Federal Magistrates shall have jurisdiction to make final orders regarding the residence of children whether or not the parties consent.

45. This will enable the Attorney-General, rather than the Parliament, to effectively define the jurisdiction of the Federal Courts.  It is the Australian Labor Party's view that the jurisdiction of our courts should always be determined by statute and should not merely be at the whim of the Government of the day.  The Law Council of Australia supports this view.

46. We also note that the Senate Scrutiny of Bills Committee is currently examining the appropriateness of these arrangements.  We also note that Professor Dennis Pearce and Mr Stephen Argument in their book entitled Delegated Legislation in Australia (2nd Edition) (1999) notes that the High Court's decision in Willocks v Anderson (1970) 124 CLR 293 did not resolve whether the use of regulations in the manner proposed is constitutional.

47. Accordingly, the Labor members of the Committee oppose these provisions of the Bills.

48. If and when the Government wishes to extend or limit the jurisdiction of any court, the Australian Labor Party will consider that issue on its merits.  However, we will not give the Government the power to determine these issues in advance.  In so saying, we note that the regulations and proclamation would be subject to limited parliamentary control by way of a disallowance motion.

Recommendation 3:

The Labor members of the Committee recommend that the jurisdiction of the Federal Magistrates Court should not be determined by regulation.

Transfer of Proceedings Above a Certain Value

49. The Bills require the Federal Magistrates Court to transfer proceedings to the Family Court if it is determined at the commencement of proceedings that the total value of the property in dispute exceeds $300,000 or such other amount as is set by regulation.  The Bills provide an exception to this rule where both the parties consent to the matter remaining before the Federal Magistrates Service.

50. Frequently the value of property will not be known or may not be disclosed until midway through the case.  Accordingly, neither the Federal Magistrates Court nor the parties will be able to make an informed decision at the commencement of proceedings as to whether the matter should remain with the Federal Magistrates Court.

51. The Labor members of the Committee believe that the Bills should be amended to allow the Court and the parties to make a decision to transfer or not to transfer proceedings at the time it becomes known that the value of the property exceeds $300,000.

Recommendation 4:

The Labor members of the Committee recommend that the Bills should be amended to allow the transfer of proceedings when it is determined that the value of property in dispute in family law property proceedings exceeds $300,000.

Control Over the Transfer of Proceedings

52. In its submission, the Law Council of Australia expressed its concern about a number of the provisions relating to the transfer of proceedings between courts.

53. Sub-section 39(6) of the Bill prevents an appeal from being made from a decision of the Federal Magistrates Court in relation to the transfer of a proceeding from the Federal Magistrates Court to either the Family Court or the Federal Court.

54. As superior courts, the Labor members of the Committee believe that the Family Court and the Federal Court should have the ultimate say and should determine the principles upon which matters are or are not transferred to those Courts.  To do otherwise would be to create the potential for different views to emerge between the courts as to the sorts of matters that should be transferred.  Accordingly, the Labor members of the Committee oppose this sub-section.

55. As part of their control over the transfer process, the Family Court and Federal Court should also have the power to transfer a proceeding, or any part of a proceeding, to a State Supreme Court or other court exercising federal jurisdiction, where that is appropriate.

Recommendation 5:

The Labor members of the Committee recommend that the Family and Federal Courts be given a supervisory role over the process for the transfer of proceedings between those courts, the Federal Magistrates Service and the State Supreme Courts.

Controlling the Use of Discovery, Interrogatories and Subpoenas

56. Section 45 of the Federal Magistrates Bill 1999 prevents the issuing of interrogatories and discovery, and section 46 prevents the issuing of subpoenas, without the leave of the Federal Magistrates Court.

57. While the Court, through its practice directions and other procedures, should always control excessive use of these procedures, preventing parties in many of the disputes likely to come before the Court from engaging in these interlocutory processes is only likely to frustrate the efficient administration of justice.  Accordingly, the Labor members of the Committee oppose these provisions.

Recommendation 6:

The Labor members of the Committee recommend that the provisions preventing the issuing of discovery, interrogatories and subpoenas except by leave of a Federal Magistrate should be deleted.

Representation before the Federal Magistrates Court

58. The proposed section 44(b) of the Federal Magistrates Bill 1999 will permit the Attorney-General to determine by regulation that a person other than a barrister or solicitor or otherwise authorised by another law of the Commonwealth can represent persons in proceedings before the Court.

59. In the view of the Labor members of the Committee, the ability of other persons to represent parties should be determined by legislation not regulation.  Accordingly, we oppose this provision.

Recommendation 7:

The Labor members of the Committee recommend that the right of representation before the Federal Magistrates Court should be determined in the Bills and not through regulation.

Short Form Reasons for Decision

60. The Labor members of the Committee note the Government's view that the provisions that allow for reasons to be given in short form will not displace the common law requirements for a full and adequate statement of reasons.  If that is the case then the provision acts as little more than an exhortation for magistrates provide their reasons in a short form.

61. The Australian Labor Party believes that the giving of written reasons is important as it:

· enables the parties to see the extent to which their arguments and evidence have been understood, considered and accepted;

· provides for judicial accountability; and

· affords a basis for developing precedent.

62. Sub-section 76(4) enables the Federal Magistrates Court to give reasons "in short form".  Sub-section 76(5) excludes the operation of section 25D of the Acts Interpretation Act.  Section 25D states:

Where an Act requires a tribunal, body or person making a decision to give written reasons for the decision, whether the expression "reasons", "grounds" or any other expression is used, the instrument giving the reasons shall also set out the findings on material questions of fact and refer to the evidence or other material on which those findings were based. 

63. Finally, item 4 of Schedule 12 of the Consequential Provisions Bill enables the Full Court of the Federal Court to give reasons 'in short form' if it is of the opinion that the appeal does not raise any questions of general principle.

64. In its submission to the Committee, the Law Council said of this provision that:

The Law Council finds it extraordinary that the Government is proposing that a Court constituted under Chapter 3 of the Constitution would not be required to set out 'findings on material questions of fact' nor 'refer to the evidence or the other material on which those findings were based.'

65. As the Law Council went on to state:

Depriving litigants of the reasons for a magistrate's decision is an extremely serious course of action.

66. The Labor members of the Committee do not believe that expedited justice should erode the quality of justice.  Australians coming before the Federal Magistrates Court are entitled to know why decisions are being made either for or against them.  Public confidence in the rule of law demands no less.  Accordingly, we do not support these provisions.  That right should not be jeopardised by the provision proposed by the Government.

Recommendation 8:

The Labor members of the Committee recommend that the provisions for short form reasons for decisions should be deleted.

Part-Time Members

67. Sub-clause 1(6) and paragraphs 79(c) and (d) of the Federal Magistrates Bill provide for the appointment of part-time Magistrates.  The Australian Labor Party believes that the holders of judicial office under Chapter III Courts should generally be appointed on a full-time basis.  To do otherwise creates potential for conflicts of interests between the person judicial and other, possibly, professional duties that are not acceptable.

68. It is understood that the Government supports this arrangement as a means of allowing principally women with child rearing responsibilities to take up judicial office.  The Labor members of the Committee support allowing parents to both raise their families and hold judicial office.

69. However, the provision proposed by the Government is not sufficiently flexible to respond to these concerns.  Parents who take up judicial office on a part-time basis may subsequently wish to perform those responsibilities full-time or to do more or less part-time work.  For example, full-time judicial officers may become parents and wish to scale back their judicial workload.  The mechanism proposed by the Government is not sufficiently flexible to respond to these complex demands.

70. Further, there is no explanation in the Government's policy as to why this facility should only be available to magistrates and not to judges.

71. Any alternate or more flexible response would need to be mindful of the requirements of section 72(iii) of the Constitution that ensures that the remuneration of a Chapter III judge may not be diminished during their continuation in office.

72. The Labor members of the Committee believe that the Government has not sufficiently addressed the complexities of this issue and has not provided adequate protection against potential conflicts of interest.  Accordingly, we do not support this provision at this time.  However, we would encourage the Government to consider this issue in more detail to see if a more satisfactory solution to the problem can be found.

Recommendation 9:

The Labor members of the Committee support the provision of more flexible work arrangements for judicial office holders to recognise their family arrangements.  However, we are yet to be convinced that simply allowing for the appointment of part-time Magistrates is the best way of resolving this issue.  We support further consideration of this issue by the Government.

Qualifications for Magistrates

73. The Labor members of the Committee are concerned that no provision is made in the Bill for Federal Magistrates to generally be required to demonstrate their suitability to determine family law matters prior to appointment, as is currently required for Family Court judges.  It is widely accepted that the majority of the workload to be performed by the Federal Magistrates will be family law work.

74. While the Labor members of the Committee accept that this requirement needs to be applied flexibly given the variety of the work to be performed by the Federal Magistrates Service, we nonetheless regard it as an important requirement.

Recommendation 10:

The Labor members of the Committee recommend that the Bills should be amended to ensure, that as far as possible, persons appointed as Federal Magistrates are suitable to deal with family law matters.

No Costs Jurisdiction for Discrimination Matters

75. The need for a no cost jurisdiction for discrimination matters was canvassed by the Committee in its report on the Human Rights Legislation Bill1996.  We do not propose to reconsider those arguments here.

76. The Human Rights Legislation Bill has since passed the Parliament with the Federal Court having the discretion to award costs. We believe that the Federal Magistrates Court should be established as a no costs jurisdiction.

77. This would enable persons involved in discrimination disputes the choice between the best of both the cost and no cost jurisdictions.

Recommendation 11:

The Labor members of the Committee recommend that for discrimination matters the Federal Magistrates Court be established as a no cost jurisdiction.
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