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APPENDIX 3

This outline of the exercise of federal jurisdiction in federal courts by people who are not judges is based on the paper by Mr Damian Murphy, Submission No. 19.

The paper notes that in 1982, the High Court, in the case of The Commonwealth v Hospital Contributions Fund,
 approved the principle that a ‘ministerial officer’ of a State court might exercise federal jurisdiction, subject to judicial supervision and control. The Family Law Act was amended in 1983 to provide for the Family Court to delegate, subject to review, powers over procedural and interlocutory matters to registrars. In 1988 judicial registrars were created and authorised to exercise judicial powers over ‘minor contested matters’ in the Family Court of Australia. The reasoning behind this was ‘to provide for speedier resolution of proceedings in routine and minor contested matters’. The office created was to be analogous to that of a State Supreme Court Master and to leave judges free of minor matters to ‘concentrate on the major matters and to accept additional jurisdiction’. In Harris v Caladine,
 the High Court, by a majority, endorsed the provisions of the Family Law Act that allowed the delegation of judicial powers to registrars. Powers of a judicial nature, including a power to make consent orders, had been delegated to registrars, subject to the right of the court to review the exercise of power by way of a hearing de novo. Mason CJ and Deane J said:

It seems to us that, so long as two conditions are observed, the delegation of some part of the jurisdiction, powers and functions of the Family Court as a federal court to its officers is permissible and consistent with the control and supervision of the Family Court’s jurisdiction by its judges. The first condition is that … the judges must continue to bear the major responsibility for the exercise of judicial power at least in relation to the more important aspects of contested matters. The second condition is that … if the exercise of delegated jurisdiction, powers and functions by a court officer is subject to review or appeal by a judge or judges of the court on questions of both fact and law, we consider that the delegation will be valid. If the review is by way of hearing de novo, the delegation will be valid.

In 1993, the judges of the Industrial Relations Court of Australia were authorised to delegate to judicial registrars the Court’s jurisdiction in relation to unlawful termination of employment. In 1996, the office of judicial registrar was created in the Federal Court and that Court was authorised to delegate to holders of the office certain of its jurisdiction under the Workplace Relations Act 1996. 

The constitutionality of the delegation of judicial power to registrars was recently confirmed in Harrington v Lowe,
 where the High Court said that the provisions of the Family Court Rules allowing for a right of review, and for the court to review ‘of its own motion’, resulted in the observance of the constitutional imperative by retention by the Family Court itself of ‘effective supervision and control over the exercise of its functions by its officers’.

Another solution adopted in Western Australia was for the Principal Registrar and Registrars of the Family Court of Western Australia to be appointed as Stipendiary Magistrates so that they could exercise the powers of courts of summary jurisdiction under the Family Law Act 1975 (Commonwealth) and Western Australian legislation. Although their jurisdiction is not as wide as that of the Family Court of Western Australia (which also has jurisdiction under both Commonwealth and State legislation), it is full judicial power, involving the capacity to make final decisions.

Several other recent High Court cases are also relevant. One was Kable v. the Director of Public Prosecutions (NSW).
 It concerned the power given to the Supreme Court by a New South Wales Act to order the detention of a specified person in prison for a specified term if satisfied on reasonable grounds that:

· the person was more likely than not to commit a serious act of violence; and

· it was appropriate, for the protection of particular persons or the community generally for the person to be held in custody.

The High Court held by a majority (Toohey, Gaudron, McHugh and Gummow JJ, but with Brennan CJ and Dawson J dissenting), that the New South Wales Act was invalid because the capacity to deprive an individual of his or her liberty without the breach of any law was the antithesis of the judicial process and incompatible with the exercise by the State judicial institution of the judicial power of the Commonwealth.

Another case, also decided in 1996, was Wilson and Others v Minister for Aboriginal and Torres Strait Islander Affairs and Another.
 The Minister had nominated a judge of the Federal Court of Australia to prepare a report on the protection from injury or desecration of Hindmarsh Island as a significant Aboriginal area under the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Commonwealth). The High Court found that the function of the Judge in preparing the report was equivalent to that of a ministerial adviser. A majority (Brennan CJ, Dawson, Toohey, McHugh, Gummow and Gaudron JJ, but with Kirby J dissenting) held that:

· no function can be conferred on a Chapter III judge that is incompatible with either the judge’s performance of his or her judicial functions or with the proper discharge by the judiciary of its responsibilities as an institution exercising judicial power; and 

· the ultimate inquiry as to constitutional incompatibility is whether a particular extra-judicial assignment undermines the integrity of the judicial branch of government.

A third case, decided in June 1999, was Re Wakim, Ex parte McNally and Another. It dealt with the validity of State legislation vesting (with Commonwealth consent) State judicial power in Federal courts as part of the cross-vesting scheme. The High Court held by a majority (Gleeson CJ, Gaudron, McHugh, Gummow, Hayne, and Callinan JJ but with Kirby J dissenting) that the purporting vesting of State judicial power in the Federal Court of Australia was invalid.
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