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Chapter 4

conclusions

Should there be a separate Federal Magistrates Court?

4.1 It is generally agreed, and the Committee is convinced, that some legislative change is necessary to overcome delays in the Federal Court and the Family Court. There is enough evidence that some change to allow the less complex matters to be dealt with quickly is desirable. Victoria Legal Aid referred to the problems of costs, slowness and inaccessibility affecting Australia’s justice system. The Attorney-General and Minister for Justice for Queensland claimed that the Queensland Magistrates Court had demonstrated a much greater capacity than the Family Court of Australia to deliver justice in an effective and timely manner. The Law Council of Australia referred to the long-term delays in the Family Court and the Federal Court.

4.2 There is some attraction in the argument that, since Wakim’s case, only State courts can deal with all aspects of family break-up, so should be given more family law jurisdiction by the Commonwealth.  However, such a step would run contrary to the pattern of integration of the family law system continued over the last twenty-five years unless other major questions were resolved, such as, whether the States should refer relevant powers to the Commonwealth, what control the Commonwealth would have over the exercise of family law jurisdiction by State and Territory courts and how the expertise of State and Territory magistrates in family law would be enhanced. It would be quite understandable if the Attorney-General were not prepared to pass control over the exercise of family law jurisdiction to his State and Territory counterparts. Moreover, the argument does not deal with the question of the jurisdiction currently exercised by the Federal Court. 

4.3 There is also attraction in the argument for magistrates to be appointed to the Family Court or the Federal Court so that they could develop specialist skills. It is clear that it would be cheaper to appoint magistrates direct to the two existing courts because it would not be necessary to have a separate administration. The number of persons required for the separate Federal Magistrates Court administration was estimated by the Department at seventeen and by the Law Council of Australia at 50 staff. On the other hand, the suggestion of the Family Court that experience showed that the quality of performance in relation to family law suffers greatly when it is dealt with in a generalist court, even if in a separate division, would not appear to be particularly relevant in this situation, because of the government’s intention to recruit family law or ‘Federal Court law’ specialists and because the majority of magistrates would be dealing with family law matters. The Committee is impressed with the arguments of Mr Damian Murphy
 that a separate court would allow some interchange and mix in the case load, and also the argument of State Magistrate Scott Mitchell
 that the common experience of other courts is that judges and magistrates move more or less effortlessly from one division or area of the court’s jurisdiction to another and they can be deployed elsewhere as the need arises.

4.4 However, the most disputed issues have been whether a change of culture or emphasis is necessary and whether it can be better delivered by a separate Federal Magistrates Court than by magistrates appointed directly to the Federal Court or the Family Court. The analysis by Magistrate Scott Mitchell was instructive in that he said that delay in the Family Court was not a matter for criticism but merely an incident of its superior status with a necessarily limited judicial staff, ‘simplified’ but nevertheless complex procedures and a culture of moving at a measured pace. On the other hand, the Family Court of Australia, the Hon John Fogarty, the Law Council of Australia, the Family Law Section of the Law Institute of Victoria all claimed that the innovations proposed for the Federal Magistrates Court were already in use.

4.5 The Commonwealth Attorney-General’s Department argued that a separate Magistrates Court would more easily facilitate the development of a new culture, with an emphasis on user-friendly, streamlined procedures. The Chief Justice of the Federal Court argued that separateness would enable the Federal Magistrates Services to establish a culture, practice and procedure appropriate to the type of work it primarily did. 

4.6 One point seems clear. Even if there is nothing new in the processes proposed for the Federal Magistrates Court, the fact that it is a lower level court and that it is specifically tasked to deal with less complex matters will enable it to overcome delays more quickly, than if its Magistrates were absorbed into the existing higher level courts. The Family Court has apparently been unable to overcome delays, even with the use of registrars at various levels. It is time to try something new, whether one calls it a change of culture or simply a concentration with modern tools on less complex matters. As the Chief Justice of the Federal Court wrote:
If … a new lower level court were in some way closely connected with an existing court, it would, I think, be difficult to establish a separate culture and separate practices.

4.7 Some impact on the Family Court’s closely integrated system by the establishment of a separate court might be the only way of providing a summary method of disposal of cases in a speedy and efficient way. 

Specific aspects of the proposed Federal Magistrates Service

4.8 There have been criticisms of the goals of informality and user-friendliness. On the other hand, it is said positively that the Family Court already has these goals and no dire consequences have resulted. 

4.9  It is said that concurrent jurisdiction will encourage forum-shopping and lead to a reduction in the number of cases dealt with by State and Territory magistrates, rather than in the number dealt with by the Family Court. The capacity of magistrates and judges to transfer cases to the more appropriate court seems to us to enable the courts to guard against forum-shopping. Even if there is a flood of cases from State and Territory magistrates courts to the Federal Magistrates Court, and there is no evidence to support that claim, that seems to us to be worthwhile in so far as those cases will have been dealt with by a court with greater expertise. We are convinced that the dire predictions of the difficulties of formal transfers of cases between different courts will not eventuate if the courts, as expected, show good will and common sense.

4.10 The most valid criticism of the proposed appeals system seems to us to relate to the possible burden on the Chief Justice in deciding whether a matter should be heard by a Full Court or by a single judge. However, even this may be more apparent than real, if one considers that appeals will be from a court which was established to decide less complex matters and that the question for the Chief Justice will only be whether there is any substance in the point of law. 

4.11 The suggestions that the jurisdiction of the Federal Magistrates Court should be reduced in various ways seem to the Committee to miss the point. Federal Magistrates will have status equivalent to that of a State middle-level court, be expert in their field and be expected to deal only with the less complex matters within their jurisdiction and to transfer the others to the Federal Court or the Family Court. 

4.12 With regard to the question whether only a statute can or should affect the jurisdiction of the courts involved, the Scrutiny of Bills Committee should examine the issue whether the Bill inappropriately delegated legislative power to determine jurisdiction of a federal court. So far as a constitutional point is involved, this Committee notes that at section 14.12 of their book Delegated Legislation In Australia (2nd Edition), published in 1999, Professor Dennis Pearce and Stephen Argument say that in 1970, in Willocks v Anderson,
 the High Court referred to the issue whether jurisdiction could be conferred on the High Court by regulation as undecided. What the Court did decide was that jurisdiction could not be vested in the High Court by regulation made under a ‘necessary or convenient’ power. We can see no reason why the provisions allowing jurisdiction to be affected by some process other than statute cannot be deleted if the Scrutiny of Bills Committee think them inappropriate. We think that there is no validity in the point of the Law Council of Australia that the jurisdiction of the Federal Magistrates Court could be determined by the Rules of Court, in so far as the Court must take account of the Rules in deciding whether to transfer. This does not relate to whether or not the Court has jurisdiction but whether or not it should exercise it. 

4.13 The criticisms of procedural changes designed to expedite hearings seem to us unfounded, given that many of them have already been implemented in other courts.

4.14 The criticisms of the proposals in relation to reasons for judgment appear wrongly to assume that the common law is to be set aside. The dispute as to the power of the Federal Magistrates Court to award costs in discrimination cases should be postponed until the Rules of Court are being drafted. Similarly, consideration of the issue of non-legal representation of parties should be left until the regulations are being drafted.  

4.15 There appears to be no basis for concluding that a magistrate can not be appointed on a part-time basis. However, the Attorney-General is expected to address the questions raised very carefully before actually appointing any.

4.16 The lack of any statutory requirement for magistrates to have special aptitude for family law matters is obviously not a real issue where the court’s jurisdiction is not limited to family law.

4.17 The very real risk that the Federal Magistrates Court would be faced with complex cases is the reason that it has power to transfer cases to courts having a greater capacity to deal with them.

4.18 Any problems arising from the concept of ‘associated matter’ should be soluble with the exercise of common sense. The Commonwealth Attorney-General’s Department, in saying that the absence of provision for appeals from transfer decisions and of power in the Federal Court and the Family Court to order cases to be transferred to themselves prevented manipulation and the loss of time and resources, makes good sense.

4.19 The structure proposed for the Federal Magistrates Service appears to be rational and well thought through. It has stood up well to the many criticisms made of it. This is not to say, of course, that amendments will not be necessary at some future time.

Recommendation

4.20 We recommend that the Bill be passed without amendment.
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