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Chapter 3

THE STRUCTURE OF A FEDERAL MAGISTRATES SERVICE 

Introduction

3.1 Many different views were expressed on the way in which the Bills proposed to set up the Federal Magistrates Service. These views came both from those who opposed the concept of a Federal Magistrates Service and from those who were in favour of it. The more significant of these issues are discussed below. 

Goals of informality and user-friendliness
Novelty

3.2 Some emphasis appears to have been placed both on the benefits and disadvantages of a more informal and user-friendly process and, indeed, on the novelty of this process. Although the government has suggested that an informal approach is a new idea, and one that will distinguish a magistrates service from other courts,
 many witnesses challenged this view. The 'new' approach was seen more as imitating processes that have been established for some time.

3.3 The Family Court of Australia said that the Federal Magistrates Court’s proposed reliance on primary dispute resolution methods was presented as an innovation but in fact corresponded precisely with existing law and practice in the Family Court. Similarly with the proposals for streamlined and informal procedures, such as the emphasis on oral decisions and shortened form reasons and the use of video links.

3.4 Similar arguments were put by the Family Law Section of the Law Institute of Victoria
 and the Victorian Bar.
 The Hon John Fogarty
 said that the provisions aimed at creating an innovative and streamlined court contained nothing new. Clause 42, which required the Court to proceed without undue formality and endeavour to ensure that the proceedings were not protracted, was identical with section 97(3) of the Family Law Act. The High Court said in R v Watson; ex parte Armstrong
 that the Court could not under this provision (or at all) deprive a party ‘of the right to present a proper case’ or to convert the hearing ‘into palm tree justice’.

3.5 The Committee was told that other provisions in Part 6 were identified as if they represented some novel approach but were not in any way new. For example, Clause 55 would enable Rules to authorise the Court to determine proceedings without a hearing if the parties consented. Clause 56 would enable the Court to impose time limits upon argument and in clause 57 upon length of written submissions. Clause 67 and following dealt with the use of video links.  Clause 64 authorised magistrates to question witnesses and clause 77 provided that if a magistrate who had heard a case and had prepared orders and reasons was not available to publish them, they could be published by another magistrate.

3.6 Mr Moss of the Commonwealth Attorney-General’s Department said in evidence:

What is new, I think, is that they will be specifically referred to in the legislation and, to that extent, the use of them by the Court will be to some extent mandated.  That is new, and thee is an element of consolidation of a whole array of measures, most of which I acknowledge are used to one degree or other in other courts around Australia.  But, the intention is to both mandate and provide the new court with the ability to use a more comprehensive array of these measures than has been the case in the past, as well as challenging the court to find new ways of resolving disputes.

Informality and justice

3.7 Other discussions on innovation were more concerned to determine if there was a correlation between informality and a lower quality of justice than whether processes were new or old. The Law Council finds it extraordinary that the Government is proposing that a court constituted under Chapter III of the Constitution would not be required to set out findings or refer to evidence.
 

3.8 A similar issue was raised by the Family Law Section of the Law Institute of Victoria
 and the Women's Legal Service Brisbane.
 The Law Institute said that the requirement in Section 42 for a magistrate to proceed without undue formality and to ensure that litigation is not protracted could lead to injustice, especially when there had not been full and frank disclosure. The Women’s Legal Service also raised a number of issues about whether informality made it even more difficult for the issues women were concerned about – access to information from husbands about the true value and extent of the matrimonial assets, issues about child abuse and domestic violence – to be heard and appropriately dealt with. 

Informality and safety

3.9 The Women’s Legal Service, Brisbane also noted that more informal processes might make it easier for men to make 'contravention applications' when their former spouses had contravened Family Court orders for contact because of violence, either actual or feared. Although this could be a form of violence, because of 'litigation abuse', the greater concern appears to be the possible ease of challenging contravention and thereby facilitating violence.

3.10 The Service also argued that informality should not result in a lack of security. The original Family Court emphasis on informality was reassessed when two judges were murdered in the early 1980s. It was believed that the ‘authority’ of the court and the safety of court personnel and clients of the court was increased by a more formal approach to proceedings.

Dispute resolution processes

3.11 The move towards more informal processes also goes hand in hand with an emphasis on potential litigants avoiding court as much as possible, with matters being discussed in other forums. However, some scepticism was expressed by witnesses about the extent to which these less formal processes might be able to achieve successful outcomes in all cases. The Law Society of New South Wales,
 for example, doubted if primary dispute resolution procedures would really help disputes to be resolved expeditiously, efficaciously and cost effectively:

These structured processes are inapplicable in a subordinate court and will increase the cost of litigation enormously … . The objective of turning parties away from the court to expensive mediation and neutral evaluation procedures defeats the very purpose for which the Federal Magistrates Court is to be established.

3.12 The Women’s Legal Service, Brisbane also doubted the usefulness of alternative dispute resolution strategies without the availability of legal aid to back them up.
 

3.13 The Human Rights and Equal Opportunity Commission supported the procedures proposed for the Federal Magistrates Court to address the access and equity issues facing parties, particularly unrepresented parties, in human rights matters. In the light of its experience with conciliation in the current system, the Commission welcomed the introduction of alternative dispute resolution procedures. 

3.14 Other organisations with considerable experience in mediation and dispute resolution
 did note that the apparent informality of less formal processes was deceptive. The success of these processes depended on careful planning and education. Clear practice guidelines and education of family law practitioners would be important for the attainment of the objective of more informal proceedings in the Federal Magistrates Court, particularly where its premises were co-located with those of the Family Court and the risk of confusion was greatest. These organisations supported the idea that the range of dispute resolution services should include community based services (which operated on a user-pays basis) but pointed out that Family Court primary dispute resolution services were available at no cost so that some balance might need to be struck between the two.

3.15 However, the Committee notes that many of the submissions which criticised the informality proposed for the Federal Magistrates Court seemed to be satisfied with the supposedly similar approach taken currently by the Family Court.

Concurrent jurisdiction

3.16 The Law Council of Australia
 and the Victorian Bar
 argued that the fact that the Federal Magistrates Court’s jurisdiction would be concurrent with, rather than separate from, that of the existing courts would complicate and confuse the delivery of court services for litigants. In the case of family law, this could lead to forum shopping by litigants and the possibility of disputes being heard in two courts simultaneously.

3.17 The Family Court of Australia
 claimed that areas of Federal Court jurisdiction, such as specified Trade Practices and Workplace Relations matters, were proposed to be taken over completely by the Federal Magistrates Court which would minimise the uncertainty and potential for overlap in that jurisdiction. It said that Family Court jurisdiction was not capable of such a division. Cases involved a range of matters concerning children and property and frequently moved between the primary dispute resolution pathway and the litigation pathway and could easily be transferred to a judge where required. 

3.18 In contrast, according to the Family Court, a formal transfer between courts would be required under the proposed arrangements and this would be more difficult to manage, would add to costs and would cause confusion, particularly for unrepresented litigants. Women’s Legal Service, Brisbane
 made much the same point and referred to the judicial time and resources that would need to be spent on making decisions about jurisdiction and the transfer of proceedings.

3.19 This organisation also stated that if both courts were to have jurisdiction in relation to contravention of a contact order, the contravention application should be heard by the court in which the order was made or a file transfer system must be established so that the court hearing a contravention application had the full file history before it.
  

3.20  The Human Rights and Equal Opportunity Commission (HREOC)
 supported the provision for choice of forum between the Federal Court and the Federal Magistrates Service, while noting that simple and streamlined procedures for the transfer of cases between the Federal Magistrates Court and the Family Court would be necessary.

3.21 Issues relating to cost, efficiency and bureaucratic confusion were not major problems in the view of the Attorney-General’s Department.
 The courts would often be located in the same building and would share some staff and infrastructure resources. The movement of files and the communication of information as needed between one court and another should not be a difficult matter and should be able to be carried out with minimum disruption to litigants.
 

Appeals

3.22 There was considerable discussion of perceived benefits and disadvantages of the appeal process.

3.23 The Law Council of Australia,
 the Family Court of Australia
 and the Hon John Fogarty
 all argued that the appeal requirement could be burdensome. It is proposed that an appeal be heard by the Full Court of the Family Court or Federal Court (as the case might be) unless the Chief Justice considered it appropriate for a single judge. Some saw the burden as falling on the Full Court
 and others saw it as falling on the Chief Justice.

3.24 HREOC
 supported the appeal procedures in the Federal Magistrates Bill because of its concern to ensure that the appeal rights of litigants were not circumscribed and that the expeditious and cost effective avenues of review were open to litigants in human rights matters. However, National Legal Aid
 was concerned that if appeals were allowed as a matter of course, the Magistracy would simply be another cost-adding layer to litigation.

3.25 The stated aim of the legislation is that appeals be limited to errors of law rather than being de novo reviews.
 However, it was queried by legal aid organisations, such as Victoria Legal Aid,
 if this objective could be achieved.

3.26 The Commonwealth Attorney-General’s Department
 said that the appeals provisions had been structured so as to ensure that the Federal Magistrates Service did not simply result in another layer of judicial decision making, while giving the courts flexibility in the use of resources. Instead of being by way of re-hearing, appeals would focus on whether there was an error of law in the original hearing. This was not spelt out expressly in the Bills but implicitly arose from them.

3.27 Appeals from the Federal Magistrates Court were added to the list of matters in subsection 24(1) of the Federal Court Act in respect of which the Federal Court has appellate jurisdiction. It was held by the Full Court of the Federal Court in Petreski v Cargill
 (an appeal from a decision of the Supreme Court of the Australian Capital Territory) that appeals to the Federal Court under section 24 were not by way of re-hearing but were in the nature of appeals in the strict sense. Appeals in family law and child support matters might be made to the Family Court under the proposed section 94AAA of the Family Law Act which is in the same terms as the existing section 94 of that Act. Section 94 deals with appeals from decrees of the Family Court to the Full Court of the Family Court. In such appeals, the appellant must show that there was some error or a miscarriage of justice in the proceedings appealed from Fagan v Fagan.

Extent of jurisdiction

3.28 Most submissions addressing the extent of the jurisdiction of the Federal Magistrates Service wanted it to be decreased but one or two submissions wanted it increased. The Victorian Bar opposed the Court’s jurisdiction in respect of appeals from the AAT suggesting it would only create, at additional expense, an unnecessary additional layer of court proceedings.

3.29 The Australian Council of Trade Unions (ACTU)
 opposed the proposal that the Federal Magistrates Court have jurisdiction over matters under section 127 of the Workplace Relations Act 1996 (prevention of industrial action) because:

· the cases dealt with under this section are of such significance, often involving significant economic considerations, that they require the attention of a superior court;

· the organisations appearing in injunction proceedings are large organisations for whom a superior court hearing is not a burden;

· the Federal Court expertise in these matters should not be discarded;

· the Federal Court is already dealing expeditiously with applications for injunctions;

· the Federal Court is able to expedite a final hearing where an interim decision has not finally settled a matter.

3.30 In so far as informal proceedings would already have taken place before the Commission, there would be no need for further informality; both parties would need to present their arguments as fully and comprehensively as possible and without constraints on the giving of evidence, the length of submissions, and so forth. The ACTU was also opposed to the Federal Magistrates Court having jurisdiction in matters under Part XA of the Workplace Relations Act, relating to the right of employers and particularly employees to join or not to join industrial associations. It was suggested that complaints made under these provisions go to fundamental issues which require determination by a superior court. The ACTU was not aware of any procedural impediments to applications being dealt with expeditiously by the Federal Court nor of any significant numbers of such applications. General industrial relations issues were involved so that the specialised expertise of the Federal Court was relevant. 

3.31 The Commonwealth Attorney-General’s Department
 said that because matters could be transferred between the Federal Magistrates Court and the Federal Court on the application of a party or on the initiative of the Court, proceedings would be dealt with in the more appropriate forum. The jurisdiction was being given to the Federal Magistrates Service to provide appropriate access to quick, low-cost relief to ordinary workers in relation to key aspects of workplace relations law. 

3.32 The Family Court of Australia
 said that many contact cases were not suitable for summary determination. An indication of the limits that it would want on the jurisdiction of the Federal Magistrates Service is given by its statement that specialist magistrates within the Family Court should exercise all the current jurisdiction of registrars and all but the most complex jurisdiction of judicial registrars; be able to make final orders in respect of contact where this could appropriately be done summarily; and have the current jurisdiction of State magistrates.

3.33 The Hon John Fogarty
 said that the grant of jurisdiction to federal magistrates in relation to appeals from child support assessments was undesirable because of the complexity of the legislation and the lack of expertise of the magistrates and because of the choices for parties, who could go to the State magistrates court, the Federal Magistrates Court or the Family Court. The Family Court has been able to give leave for an appeal from the State magistrates court and conduct a full re-hearing, with a further appeal to the Full Court by leave. There would now be three appeal processes, all quite different, which would complicate matters and leave room for tactical manoeuvre. If magistrates were in the Family Court, they could be excluded from appeals in child support assessments and leave the situation as it stands. It was suggested that the existence of three separate courts
 where proceedings can be instituted makes for a very complex process, contrary to the philosophic base of family law and the establishment of the Family Court, namely a one stop, integrated system. 

3.34 Women’s Legal Service, Brisbane
 submitted that, because of the complexity of the issues involved in contravention applications, only the Family Court should have jurisdiction. Both Women’s Legal Service, Brisbane
 and the Family Court of Australia
 argued that the value limit of $300 000 on matrimonial property disputes within the jurisdiction of Federal Court Magistrates should be reduced. 

3.35 In contrast, HREOC
 recommended that the Magistrates Court have jurisdiction over enforcement proceedings under the Privacy Act. Further, the Victorian Bar
 said that exclusion of immigration decisions from the Court’s jurisdiction under the Administrative Decisions (Judicial Review) Act indicated that the proposal did not represent a serious attempt to provide a level of judicial review in those jurisdictions where it was most needed.

3.36 The Background Paper by the Attorney-General's department stated that the Federal Court, the Family Court, the legal profession and other stakeholders were consulted on the question of jurisdiction.

Necessity for statute if jurisdiction to be affected

3.37 The Law Council of Australia
 argued that the jurisdiction of a court should always be determined by statute and suggested that:

· the provision for regulations affecting the operation of the requirement that certain types of proceedings, eg, family law property disputes without the consent of the parties and Trade Practices Act Part V disputes (consumer protection), be transferred was inappropriate;

· the provision allowing the Minister to proclaim at any time in the next four years that the Federal Magistrates Court had jurisdiction to make orders regarding the residence of children was inappropriate in itself (and inappropriately encouraged the Government to make a premature proclamation, rather than face the parliament with legislation after the four years were past); and

· the jurisdiction of the Federal Magistrates Court could be determined by the Rules of Court, in so far as the Court must take account of the Rules in deciding whether to transfer.

3.38 A similar point was made by the Family Court of Australia.

3.39 The Attorney General’s Department noted that section 26B of the Family Law Act 1975 allows the Family Law Rules to prescribe the powers of judicial registrars.
 

Expediting hearings

3.40 Specific procedural short-cuts drew criticism. The provisions requiring the leave of the Court or a Magistrate to be obtained for the use of interrogatories, discovery and subpoenas were criticised on various grounds by the Women’s Legal Service, Brisbane,
 the Law Council of Australia
 and the Family Law Section of the Law Institute of Victoria.
 Some saw them as disadvantaging the party who had less information, others as causing delay and others as appropriate only for Rules of Court.

3.41 The Family Law Section of the Law Institute of Victoria argued that limits on the length of documents or of oral argument or of testimony might not do justice to the parties.
 

3.42 The Attorney-General’s Department
 noted that the Australian Law Reform Commission, in its recent discussion paper ‘Review of the Federal Civil Justice System’
 had found that interlocutory proceedings such as discovery and interrogatories were sometimes used by lawyers as a delaying tactic, or to run up costs, and that the use of subpoenas can sometimes result in undue cost, delay or unfairness. It is relevant to note that currently, under the Federal Court Rules, the Federal Court has the power to limit discovery; interrogatories may only be given with the leave of the Court; and the Court can limit the time for the giving of testimony and the making of submissions. 

Reasons for judgment 

3.43 The Law Council of Australia,
 the Hon John Fogarty
 and the Victorian Bar
 were concerned about the provisions dealing with the giving of reasons for decisions, either by the Federal Magistrates Court or by the courts hearing appeals from it. It was suggested by the Victorian Bar that the legislation might not require reasons to be given at all. The meaning of short form written reasons was unclear and objections were made to the non-application of section 25D of the Acts Interpretation Act 1901 which requires a decision maker to set out the findings on material questions of fact and refer to the evidence on which the findings were based.  

3.44 The Law Council of Australia
 argued that the Consequential Amendments Bill would amend Section 28 of the Federal Court of Australia Act to enable the Court in dismissing an appeal to give reasons in short form, if it is of the opinion that no questions of general principle are raised. Inadequate decisions had the potential to result in a party losing the right of further appeal. This amendment applied to all appeal decisions made by the Federal Court, not only those from decisions of the Federal Magistrates Court and was not just consequential on the Federal Magistrates Bill.

3.45 The Commonwealth Attorney-General’s Department
 said that the Explanatory Memorandum indicated that it was not intended to alter the existing common law obligation for courts to give reasons for decision. It noted that the Australian Law Reform Commission had floated the idea of short-form judgments and that the drafting was based on a provision in the Criminal Appeal Act 1912 (NSW). The department noted their view that it was unlikely that magistrates would risk their decisions being overturned on review by a failure to properly explain their legal reasoning.

Power of court to award costs

3.46 HREOC
 supported the Bill’s provisions for costs, namely, that the Court or a magistrate has jurisdiction to award costs unless another Act provides that costs must not be awarded, but that the Rules of Court may provide for or in relation to the kinds of proceedings in which each party is required to bear his or her own costs. It said that the number of discrimination cases funded with legal aid or run by Community Legal Centres is extremely small so that private legal representation (on a contingency basis) is necessary. This, in turn, requires the possibility of costs being awarded to a successful complainant. HREOC also noted that discrimination complainants have little to fear from a costs jurisdiction because of their capacity to terminate the litigation at any time. It suggested that lawyers in discrimination cases be limited to charging their clients party-party costs. 

3.47 The New South Wales Disability Discrimination Legal Centre (Inc)
 pointed out that parties in discrimination cases before HREOC bear their own costs but that the jurisdiction will pass to the Federal Court. It said that application in discrimination cases of the standard ‘costs follow the result’ principle would deter potential complainants from bringing proceedings because of the risks of having to pay the defendant’s costs. It claimed that there was little evidence available that suggested that there were large numbers of people wanting to proceed to a hearing who were unable to do so due to a lack of legal representation. The existence of specialist legal centres, funding from legal aid and increasing numbers of pro bono schemes mean that people with arguable cases could generally find appropriate legal representation. 

3.48 The Centre also referred to a report Access to Justice: An Action Plan by the Access to Justice Advisory Committee which said that in most jurisdictions lawyers operating on a contingency basis were only allowed to charge the usual fee, which was significantly less attractive to lawyers.
 

Part-time magistrates?

3.49 The Law Council of Australia
 argued that it was inappropriate for a ‘part-time’ judge to be appointed under Chapter III of the Constitution.

3.50 The Hon John Fogarty
 said that the Federal Magistrates Bill 1999 provided for Federal Magistrates other than the Chief Magistrate to hold office ‘on a part-time basis’ but required them not to engage in any paid work outside their court duties that was incompatible with the holding of a judicial office under Part III of the Constitution and specifically not to act as legal practitioners or employees or consultants in a legal practice. This clause was not by implication to limit the application to a federal magistrate of any doctrine of constitutional incompatibility. He thought that the provision raised significant constitutional issues in the light of the High Court’s views on who might exercise federal judicial power, as expressed in Kable and Wilson v Minister for Aboriginal Affairs.
 However, he thought that, wider than that, it was entirely unsatisfactory for the local Federal Magistrate adjudicating upon important issues relating to families living in the area to carry on other activities on a part-time basis. These problems would not arise if magistrates were appointed to the Family Court. 

3.51 Mr George Williams, Senior Lecturer and Fellow in Constitutional Law at the Australian National University
 submitted that the issue of whether the appointment of a Federal Magistrate on a part-time basis might infringe Chapter III, had not been decided by the High Court in Re The Governor, Goulburn Correctional Centre: Ex parte Eastman
 but remained an open question and subject to debate. While there were strong policy reasons why part-time judges should not be appointed, it would seem unlikely that this course would be forbidden by the Constitution. It would seem more likely that the High Court would deal with the issue through the doctrine of incompatibility, which it had applied in the cases mentioned by the Hon John Fogarty.

3.52 The Commonwealth Attorney-General’s Department stated that the personnel provisions relating to federal magistrates had been drafted to minimise the risk of them being held to be unconstitutional. It was considered preferable, in establishing a new court, to emphasise that federal magistrates – whether full-time or part-time – cannot undertake paid work which is incompatible with judicial office. This only provides an example of the principle already developed by the High Court. Because the High Court’s notion of what is incompatible is still evolving, it is not possible to be too prescriptive about what may and may not be permitted. The boundaries of unpaid activities which are compatible with judicial office are unclear. It is made clear that the doctrine of constitutional incompatibility developed by the High Court will still apply to the activities – paid and unpaid – of Federal Court Magistrates.

3.53 Mr Moss of the Commonwealth Attorney-General’s Department said in evidence:

… because of that (the incompatibility doctrine) it may be more difficult for appropriate appointees to be found for part-time magistrates in rural areas, or regional areas …

Magistrates' lack of specific expertise 

3.54 The Law Council of Australia
 argued that the legislation does not require magistrates to be suitable for their special jurisdictions. The Family Law Section of the Law Institute of Victoria
 said that Clause 9 did not require appointees to have any special skill or experience, unlike section 22(2) of the Family Law Act (which prohibits the appointment of a person as a judge unless the person, by reason of training, experience and personality, is a suitable person to deal with matters of family law). The Commonwealth Attorney-General’s Department
 said that such a provision was not considered necessary or appropriate when family law would be only one of the areas of jurisdiction of the Federal Magistrates Service. 

Non-legal representation

3.55 The Law Council of Australia
, the Family Law Section of the Law Institute of Victoria
 and the Victorian Bar
 all objected to clause 44 which permitted Regulations to be made to enable an ‘authorised representative’ to appear for a party to proceedings before the Federal Magistrates Court. The Law Council, for example, said that parties should only be represented by appropriately trained persons working within the framework of a professional structure guaranteeing all the usual requirements of a representative including fidelity, confidentiality and professional conduct. Moreover, certain minority lobby groups might try to undertake inappropriate representation. Control of such persons could be difficult given that they would have a right of representation. 

3.56 The Commonwealth Attorney-General’s Department
 said that such matters would be taken into consideration when the regulations governing representation were made and that the Department would expect to consult with affected groups before any regulations were made. It suggested that the issue of non-lawyer representation was more likely to be considered in relation to areas currently in the jurisdiction of the Federal Court. 

Federal Magistrates Court to have less complex jurisdiction?

3.57 The Law Council of Australia
 and the Women’s Legal Service, Brisbane
 argued that it is inaccurate to describe the Federal Magistrates Court as dealing with ‘less complex matters’. The former pointed out that the Federal Magistrates Court would or could have jurisdiction in all family law matters involving children, such as complex residence disputes, and in family law disputes over property with a value of up to $300 000 (more with consent) and in consumer protection matters capped at $200 000. Its jurisdiction in relation to freedom of association disputes under Part XA of the Workplace Relations Act 1996 was not limited at all. The President of the Law Council of Australia, Mr Fabian Dixon, pointed out in evidence that:

merely because the limit is lower does not make the complexity of the issues that will be dealt with by the courts any less different … we do not believe that complexity corresponds directly to the value of the property that is involved.

3.58 The Family Court of Australia
 pointed out that complexity is not always easy to discern in advance, but that certain matters inherently less complex could and should be defined by legislation.

3.59 The Commonwealth Attorney-General’s Department
 noted that it was pointed out in several submissions that what might initially appear to be a simple application could turn out to be quite complex. For this reason the Bill provides that the jurisdiction of the courts is to be concurrent and that individual proceedings can be transferred between courts, once an assessment is made by the court of its complexity and the most appropriate venue for it to be heard. For example, some submissions noted that that the monetary amount in dispute did not necessarily equate to the degree of difficulty of the case.

3.60 The Department did not dispute that some cases involving a small amount of money can sometimes turn out to be quite legally complex but noted that this was the method used by the Family Court to determine the property jurisdiction of judicial registrars and by all States to determine the civil jurisdiction of lower level courts. There would not seem to be any other satisfactory, generally applicable, objective measure available.

3.61 If there were any dispute as to whether the amount of property involved or damages sought was within the jurisdictional limit of the Federal Magistrates Service, it was envisaged that the Court would simply transfer the proceeding to the superior court, rather than waste time hearing argument on the issue. The transferability of cases will give the courts greater flexibility.

‘Associated matters’

3.62 There was some concern about the term ‘associated matter’. The Family Law Section of the Law Institute of Victoria
 said that it was not clear what it meant. The Law Council of Australia
 said that the term was not defined, and that this would lead to initial confusion and uncertainty, and cost and delay for the litigants providing the test cases. If the wide definition suggested in the Explanatory Memorandum (‘any proceedings relating to a particular marriage are associated matters’) was accepted, the court of first application would effectively have exclusive jurisdiction in relation to that marriage.

3.63 The Law Council submitted that this could lead to proceedings being commenced more quickly than might otherwise be the case, simply to establish which court would have jurisdiction. The confusion would be compounded by the fact that in some cases the Federal Magistrates Court would only have jurisdiction with the parties’ consent and through the capacity for regulations to define matters which must be transferred from the Family Court to the Federal Magistrates Court.

3.64 The Law Council
 also noted that proceedings could not be instituted in the Federal Magistrates Court if proceedings in respect of an associated matter were pending in the Family Court or the Federal Court and vice versa. It raised the question of the judicial resources required for the transfer of disputes and suggested that the width of the concept could affect the workload of the Federal Magistrates Court. 

3.65 The Family Court of Australia
 submitted that a major difficulty about the proposal related to the prohibition on commencement of a matter in one court if it had already commenced in another. This misconceived the nature of family law, which typically involved orders of different kinds in different courts, in different places and at different times. The proposal appeared to lock the whole of the dispute in the court where it began unless that court chose to transfer the matter.

3.66 The Commonwealth Attorney-General’s Department
 said that the term ‘associated proceedings’ had been used deliberately and was expected to be interpreted in the same way as it had been in the Family Court and the Federal Court, namely, do the claims arise out of facts substantially the same or closely connected?

Inadequacy of the transfer provisions?

3.67 The Law Council of Australia
 criticised the transfer provisions for the lack of power in the Family Court or the Federal Court to order the transfer of a matter from the Federal Magistrates Court to itself (said to be unusual because it was standard practice for superior courts to have this ‘supervisory jurisdiction’ over inferior courts). It was thought that this might lead to confusion, additional costs and delay. The Family Law Section of the Law Institute of Victoria
 and the Victorian Bar
 made a similar point and said that Clause 39 should allow a party to appeal against the decision of a magistrate on a transfer application. 

3.68  The Law Council of Australia
 also said that the Federal Magistrates Court was not required to take account of the interests of those affected by the transfer and that it could fragment a dispute by transferring the part over which it had no jurisdiction (eg, a dispute over property with a value of more than $300 000), and retaining the balance, (eg, interim residence proceedings). The Family Court of Australia
 stated that the criteria for transfer of matters between courts did not take account of the situation in the receiving court and that cases could be endlessly shuffled between courts.

3.69 The Commonwealth Attorney-General’s Department
 said that it was decided not to allow appeals on transfer decisions because of the undesirability of having time and resources expended on appeals from such interlocutory decisions. The lack of power in the Federal Court and the Family Court to order the transfer of proceedings to themselves was designed to minimise the manipulation of the venue by litigants to their own advantage. When deciding whether to transfer a proceeding, the Federal Magistrates Service was required to consider the interests of the administration of justice, which would obviously include the interests of the parties. 
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