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chapter 2

THE NEED FOR A federal magistrates Service

Support for change

2.1 Most persons and bodies who made submissions or gave evidence to the Committee agreed that some legislative change was needed to enable the Federal Court and the Family Court to cope with their workload.  However, several suggestions were made about the nature of such change, including discussion on whether non-legislative solutions were needed or whether that legislation was premature.

2.2 Some organisations, for example, suggested that one of the major problems faced was a lack of adequate funding. The Victorian Bar
, the Attorney-General and Minister for Justice for Queensland
 and the Women’s Legal Service, Brisbane,
 all wanted increased funding for legal aid. The Victorian Bar
 wanted increased funding for courts and the Women’s Legal Service, Brisbane,
 wanted increased funding for the Family Court. 

2.3 In addition, evidence to the committee suggested that the number of recent de novo reviews of decisions by registrars and judicial registrars did not justify the creation of magistrates.
 It was also stated by the Family Court that analysis of the complaints received by it suggested that the public was satisfied to a relatively high degree with the Court and its services.

Nature of case 

2.4 Other witnesses suggested that it was necessary to assess the nature of various decisions or cases, as this would determine the most appropriate forum, rather than assume that all cases should go to one or other forum automatically. It was argued, for example,
 that most parenting matters by their very nature called for summary resolution and had no real business in a superior court.
 

The legislation may be premature

2.5 Another witness, The Victorian Bar submitted that the effect of Wakim’s case
 had been to relieve some of the pressure on federal courts. The Attorney-General for Victoria
 and the Attorney-General and Minister for Justice for Queensland
 thought that it would be unwise to proceed with the Bill until the impact of the High Court’s decision in Re Wakim on the workload of the Federal Court and the Family Court had been properly assessed.

2.6 However, the Commonwealth Attorney-General’s Department said that the cross-vested jurisdiction which was exercised by the Family Court was very small and the judgement would have a minimal impact on the Family Court’s workload.

2.7 Further, Mr Warwick Soden, Registrar of the Federal Court of Australia, said in evidence:

… when you look at the figures and divide up the number of cases affected by the Corporations Law decision – the cross vesting decision – by the number of judges, it is about six cases per judge. It was not a large number of cases … the numbers of cases dealt with by the judges was low and the loss of it is not a huge impact, if any, in relation to the capacity of the judges to deal with other cases … .

Problems arising from the use of a separate Federal Magistrates Service

2.8 Arguments presented to the Committee suggested that although there may be a role for magistrates, the use of a separate service would not be beneficial. State Attorneys-General and lawyers associations were generally opposed to the idea of a separate Federal Magistrates Service (although they disagreed about what to put in its place). There were several reasons offered for this opposition to a separate service, including the cost and the possibility of supplying an inferior service for the financially disadvantaged.

A fragmented, two-tier system

2.9 The Law Council of Australia expressed its opposition, and that of its constituent bodies, the Bar Associations and Law Societies of Australia, to the establishment of the Federal Magistrates Court.
 It was concerned that the Government’s proposal had the potential to create two separate classes of justice – a ‘superb’ justice system for the wealthy and a ‘rough’ justice system for the poor and legally aided, the latter being provided through the magistrates' service.

2.10 This thought was echoed by National Legal Aid which supported the legislation but indicated it would be worried if future legal aid guidelines made it mandatory for legally assisted persons to use the Magistrates Service.
 A similar point was also made by the Honourable John Fogarty, AM.
 A judge of the Family Court for more than 20 years, he submitted that the proposal would spell the end of an integrated family law system, which was one of the basic reasons for the Family Law Act 1975.

Cost factors

2.11 The Women’s Legal Service Brisbane
 noted that the possibility of two courts being housed in the same building supported the argument that it would be more sensible to use existing court structures. There was no necessary correlation between the development of a magistrates service and increased access to the courts for people living in rural and regional Australia.  

2.12 In addition, submissions also noted the possibility of additional infrastructure costs associated with the establishment of the Federal Magistrates Service.
 The Law Council of Australia noted the likelihood of the Federal Magistrates Court having sixteen Federal Magistrates by the end of its first year of operation.
 It was the Law Council's understanding that, regardless of any co-operative arrangements between the Federal Magistrates Court and the federal courts, a Magistrates Court of this size would require a support staff of at least 50 people to administer the court and to carry out its corporate governance activities.

2.13 In response to a question on costs, Mr Richard Moss of the Commonwealth Attorney-General's Department, stated that:

In terms of expense and duplication, the government does not believe that the expense of setting up the separate magistracy will be significantly greater than it would have been by making them part of the existing courts, given the fact that they will be, to a large extent, sharing facilities. To the degree that they are not sharing facilities, funds would have had to have been expended in expanding facilities of the existing courts, in any event.
 

2.14 The Law Council and others also noted their view that the transfer of funds from the existing courts would adversely affect their ability to function effectively.
 

Possible administrative problems

2.15 The Family Court of Australia,
 the Women’s Legal Service Brisbane
 and the Law Council of Australia
 all foresaw practical problems with Magistrates Court’s use of the Federal Court, the Family Court and State court registries. The Law Council
 argued that there would be practical and operational problems such as the workability of three separate court case management systems interfacing at the one registry and through the one computer system. It was also thought that there was a potential for confusion with respect to the lines of accountability and responsibility where an employee of one court is an ‘officer’ of another.
 

2.16 Other evidence also suggested that there could be problems with case management and efficient use of resources if appropriate arrangements were not made and clearly understood. Victoria Legal Aid,
 for example, although in favour of the proposed Federal Magistrates Service, pointed to the possibility of duplication of proceedings, and the need for an appropriate and well understood structure if proceedings were to be conducted informally and expeditiously. It also emphasised the importance of ensuring that the division of responsibilities did not destroy the benefits of programs like Magellan.

Forum shopping

2.17 The risk of forum shopping concerned the Family Court of Australia
 and Victoria Legal Aid
 (although the latter welcomed the establishment of the Federal Magistrates Service). The Family Court of Australia claimed that there would be a greater risk of transfers of cases from State magistrates courts if the Federal Magistrates Court was set up. Magistrate Scott Mitchell may have had this in mind when he argued that the creation of a federal magistracy of whatever kind would downgrade the claim of State magistrates to a legitimate place in the family law system.
 

Limited benefits with respect to backlogs

2.18 The Attorney-General and Minister for Justice for Queensland
 argued that the dual responsibility of the Magistrates to replace the existing Family Court registrars and perform the work reallocated from the Federal Court would mean that any reduction in the existing workload of the Family Court would be marginal.

2.19 A related point was also made by the Family Court of Australia. It argued that the concept was suited to the needs of the Federal Court, as complete areas of its jurisdiction, such as specified Trade Practices and Workplace Relations matters, were to be taken over by the Federal Magistrates Court. However, the Federal Court would provide by far the smaller part of the Federal Magistrates Court’s workload.
 

Skills and experience of magistrates

2.20 There was some concern about the capacity of generalist magistrates to cope adequately with family law matters which were seen as requiring a high level of expertise. The Family Law Section of the Law Institute of Victoria stated that a specialist structure dealing exclusively with Family Law related issues would be more beneficial to litigants.
 The Women’s Legal Service, Brisbane also believed that it was essential that appointees to the federal magistracy have specialist knowledge in family law and a deep understanding of the economic consequences of the breakdown of marriages and other socially relevant information and be given on-going judicial education and awareness training.

2.21 On the other hand, one submission stated that a separate court had the advantage of allowing some interchange and mix in the case load for judicial officers.
 The deficiencies of people who had not practised in both jurisdictions could be overcome by appropriate training and continuing education. This approach was supported by another submission
 which considered that a general federal magistracy had the advantage of aiding recruitment of a wider range of lawyers than would be available from the registrars of the Family Court.

2.22 This submission also argued that such magistrates could be deployed elsewhere as opportunity or the need arose. Given their tenure, their capacity for re-deployment would be particularly significant and, although it was claimed they might lack the required expertise to practise family law successfully, experience from other courts was that judges and magistrates move more or less effortlessly from one division or area of the court’s jurisdiction to another.
 Mr Richard Moss, Deputy Secretary of the Commonwealth Attorney-General’s Department, noted:

… there would need to be a small number – we cannot be precise about this – in regional areas especially, who would be able to deal with either jurisdiction, but the majority would be appointed to and would remain in their areas of specialty.

Other problems perceived as arising from the establishment of a separate magistrates service

2.23 Several other issues were identified as potential problems, including issues of security, reduced access in rural and remote areas, and increased demand for services. 

2.24 The Women’s Legal Service, Brisbane said that the physical safety of clients and staff was at greater risk in State magistrates courts than in the Family Court. If the Federal Magistrates Court was housed with State magistrates courts, more people would be exposed to possible risk unless adequate monies were allocated to upgrade facilities and to develop and implement safety protocols.
 

2.25 The Victorian Attorney-General suggested that establishment of the Service could mean the reduction of Family Court services in rural and remote areas.
 She seems to have the support of the Family Court of Australia which expressed doubts or at least caution about the proposal to locate magistrates permanently in regional areas.

2.26 The Law Council of Australia argued that the accessibility and lower fees of the Federal Magistrates Court, rather than reducing delays, might increase the demand for the resolution of disputes by litigation and thereby increase costs for litigants. Currently, many relatively minor disputes in family law or under Part V of the Trade Practices Act (Consumer Protection) are not litigated, in part because of the cost and complexity of proceedings. A large increase in the number of minor disputes being litigated could overwhelm the Federal Magistrates Court rather quickly.
 

2.27 However, in spite of the claim by the Law Council to speak for its constituent bodies, there was still some disagreement among the lawyer’s representatives. Mr Garry Bigmore QC, for example, wrote that the Melbourne Division of the Insolvency and Reconstruction Committee of the Business Law Section of the Law Council of Australia was not persuaded that the establishment of the Federal Magistrates Court would adversely affect the operation of the Bankruptcy Act or the prosecution of proceedings or the administration of estates under it.

Support for the concept of a separate Magistrates Service

2.28 Many organisations and individuals, however, did support the idea of a separate magistrates service,
 arguing that if it worked well, it could provide a high quality and efficient service, which could increase access.  It was also argued that the service would be cost effective and would increase access because of its reduced fees.
 Victoria Legal Aid submitted:

Victoria Legal Aid is of the view that the establishment of an efficient Federal Magistracy which deals with its business in a timely, quick and cost effective manner could redress some of the problems of cost, slowness and inaccessibility which affect Australia’s justice system.

Establishment of a user-friendly culture

2.29 One of the key arguments made by supporters of the legislation was that the new service would be able to increase access to services because it could operate in a more relaxed and amenable fashion. The separateness of the service would help establish a culture, practice and procedure appropriate to the type of work primarily undertaken, namely, dealing with smaller and less complex cases as inexpensively and expeditiously as is consistent with the interests of justice, and not necessarily through formal court procedures.
 In fact, the Chief Justice of the Federal Court went further and said that if a new lower level court were closely connected with an existing court, it would be difficult to establish a separate culture and separate practices.
 Similarly, Mr Moss of the Commonwealth Attorney-General’s Department said in evidence:

The Government believes that it is very difficult for a court as large as the Family Court to develop one culture which is appropriate to its superior court work, the judicial work, and another culture which is appropriate to its family friendly, problem-solving role.

2.30 Similarly, the Human Rights and Equal Opportunity Commission strongly supported the Bills in so far as they related to the adjudication of human rights matters in Australia, particularly because the ‘user friendly’ procedures addressed the Commission’s concerns as to access and equity for litigants in human rights matters.
 The Commonwealth Attorney-General’s Department also supported the establishment of a separate Magistrates Court on the basis that it would more easily facilitate the development of a new culture, with an emphasis on user-friendly, streamlined procedures.

Cost effective

2.31 It was argued by the Federal Court that unless the two courts were separate, there might be considerable difficulty in establishing a separate, and substantially lower, structure of professional costs and fees for the lower court. If the Service were self-administered, this would promote innovation, efficiency and accountability. Perceived difficulties with the proposal, in so far as it might affect the Family Court, should not impede the establishment of the lower level federal court to deal with non-family law matters.

2.32 The Commonwealth Attorney General's Department also supported the benefits of a separate magistrates service which was seen as a more efficient, less costly approach than the appointment of even more Family Court or Federal Court judges. It would also be more efficient than appointing more registrars to those courts, in so far as the Magistrates could actually make final decisions, not subject to de novo review.
 

Flexibility

2.33 According to the Commonwealth Attorney-General's Department, a separate Service will mean flexibility in the use of magistrates as the nature of its work changes over the years. The Government had rejected the idea of appointing magistrates direct to the Family Court or Federal Court because of the risk of the distinction between magistrate and judge being lost, as had happened with the original distinction between the two levels of judge in the Family Court.

2.34 The Commonwealth Attorney-General's Department also pointed out the place of the new Magistrates Service in a complex restructure and reform of the legal system. In particular, the Service was a crucial part of achieving those goals that were seen by the Australian Law Reform Commission as vital to the reform of the federal civil justice system, including:

· emphasising dispute avoidance and prevention;

· encouraging appropriate, effective and timely settlements;

· ensuring cost effective case preparation and case management;

· ensuring time effective and cost effective hearings; and

· preventing excessive legal fees.

Other approaches

The expansion of existing jurisdiction of State and Territory magistrates

2.35 A number of submissions were opposed to the idea of a separate federal magistracy on the grounds of unnecessary duplication of existing services and what was seen as excessive cost and possibly reduced efficiency.
 It was also noted that existing staff had the requisite skills and experience, and the expansion of jurisdiction would provide opportunities for judicial officers to obtain more experience.

Cost and efficiency

2.36 State Attorneys-General and some other bodies supported the expansion of the jurisdiction of State magistrates rather than the creation of a separate Federal Magistrates Service (or, apparently, the creation of Magistrates within the Federal Court and the Family Court). Thus, the Attorney-General for Western Australia mentioned that a number of Attorneys-General expressed opposition at SCAG
 meetings to the creation of a federal magistracy on grounds of cost and efficiency as well as more general and principled concerns relating to the structure of the federal court system.
 

2.37 Other evidence also suggested that it would be much more efficient and cost-effective if State Courts and magistrates were vested with the requisite federal jurisdiction and adequate funding provided by the Commonwealth.

2.38 Submissions to the Committee by the Attorney-General for New South Wales
 and the Attorney-General for Tasmania 
(and the Law Society of New South Wales)
 said that the proposal for a federal magistracy was unnecessary and wasteful. They supported the vesting of expanded jurisdiction in the State magistrates services, noting, for example, that New South Wales had Local Courts sitting at 160 locations.
 

Experience and skills of existing services

2.39 The Attorney-General and Minister for Justice for Queensland argued that State Magistrates Courts could easily handle the range of matters proposed for the Federal Magistrates Services and that the use of State Magistrates would ensure that the benefit of having judicial officers handling less complex matters was shared across each of the 124 centres in Queensland serviced by a Magistrates Court.
 The Victorian Attorney-General made a similar suggestion but included the County Court as well as the Magistrates Court, noting that Victoria already used alternative dispute resolution techniques and audio and video-linking technology in courts.

2.40 As an alternative, the Victorian Attorney-General
 suggested that the Federal Magistrates Service be supported by State and Territory magistrates in rural and regional areas holding dual commissions as federal magistrates. However, it was also claimed that Federal Magistrates would in effect have a judicial status akin to that of State intermediate court judges. This would cause difficulties for the alternative Victorian suggestion because of the disparity in status between Federal Magistrates Service ‘magistrates’ and the State/Territory magistrates holding a dual federal commission.
 

2.41 Legal Aid New South Wales
 and Magistrate Scott Mitchell
 both supported the use of State magistrates but acknowledged the need for Commonwealth funding and greater emphasis on family law in the education of magistrates or the recruitment to the magistracy of practitioners with Federal Court/family law experience. 

Jurisdiction 

2.42 The Attorney-General and Minister for Justice for Queensland argued that the decision in Wakim’s
 case meant that only State courts could deal with both State and Federal aspects of disputes. Legal Aid New South Wales said that State magistrates already had jurisdiction to deal with domestic violence and child welfare matters so could address all of the issues arising in the breakdown of a relationship.
 Magistrate Scott Mitchell said that a group of State magistrates specially selected for their interest in family law could combine federal jurisdiction with State jurisdiction over domestic violence.

2.43 However, the Government rejected the possibility of increasing the jurisdiction of State magistrates because States did not generally appoint federal law specialists to their magistrates courts. Appeals from State magistrates in family law matters were time-consuming, because they involved a full re-hearing. Moreover, the Commonwealth would have to take the State magistrates courts as it found them instead of setting its own framework for procedural and cultural innovations.

Magistrates for the Family Court and Federal Court

2.44 The Law Council of Australia
 expressed its agreement with the conclusion of the Family Law Council in its 1995 report Magistrates in Family Law
 that the Family Court should exercise exclusive summary jurisdiction in family law matters in all but the most remote areas. The Law Council said that a solution to the problem of long-term delays in the Family Court and the Federal Court, simpler than the appointment of more judges or registrars or the creation of a separate Federal Magistrates Court, would be the appointment of Federal Magistrates direct to either the Family Court or the Federal Court. This would streamline judicial structures, particularly in the Family Court which currently had a ‘four-tiered’ judicial structure comprising judges, judicial registrars, SES registrars and deputy registrars. It was suggested that appointment of Federal Magistrates directly to the Family Court would ultimately rationalise its judicial structure into three tiers – judges, magistrates and deputy registrars. The outcome of the creation of a separate Federal Magistrates Court, in the medium term at least, would be retention of the Family Court’s four-tiered structure and introduction of a two-tiered structure (magistrates and registrars) in the Federal Magistrates Court. 

2.45 The Family Court of Australia
 said that it supported, and had supported for some years, the introduction of a two-level judicial structure in family law. It submitted that fragmentation of its closely integrated system by the establishment of a separate court in the way contemplated by the Bills would defeat the object of providing a summary method of disposal of cases in a speedy and efficient way.

2.46 The Family Court stated that if magistrates were appointed within the Family Court the existing administrative structure could be used, without the need for new administrative positions at all. The existing structure entailed clear lines of accountability, as opposed to the problems inherent in parallel structures which would require consultation and memoranda of understanding, and the potential for disagreement, delay, expense, duplication and confusion of accountability.

2.47 It was also argued that Magistrates in the Family Court would have a supportive environment. The Family Court also contended that a unified structure provided much greater flexibility and economies of scale. The integrated management of all cases from filing to completion avoided the heavy overheads in formal transfers between courts. The Magistrates Court would have to pay the Family Court for services so that additional accounting and costing systems and the payment of GST would be required.

2.48 The Family Court also claimed that experience suggested the quality of performance in relation to family law suffers greatly when it is dealt with in a generalist court, even if in a separate division. This claim appears to have been confirmed by the acknowledgment by Legal Aid New South Wales that State courts have given comparatively low priority to family law matters,
 and the acknowledgment by Magistrate Scott Mitchell that the performance of State and Territory magistrates should be enhanced.

2.49 The application of this claim to the present case was doubted by Mr Moss of the Commonwealth Attorney-General’s Department who said:

In terms of specialisation, it is proposed that a significant proportion of the magistrates appointed would be specialists in either one or the other of the major jurisdictions. There will obviously be some magistrates, especially in regional areas, who would have to cover both areas of jurisdiction and certainly they will need to be people of rather special adaptability.  However, I point out that state magistrates range over a wide range of jurisdictional areas, and in this area we are talking about only two primary areas of jurisdiction. But I repeat: the majority of the magistrates will be either family law specialists or federal law specialists.

2.50 On the other hand, Magistrate Scott Mitchell argued that an ‘in house’ magistracy must be recruited carefully, lest the credibility and public perception of the court be endangered and the magistrates seen as administrators rather than judicial officers doing justice. Tenure for Family Court magistrates might be a burden to them and to the government.
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