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Chapter 4

Schedule 3 matters

Private Arbitrations

4.1 Proposed sections 19EA and 19EB provide that an arbitrator can refer a question of law to a single judge of the Family Court or to the Federal Court of Australia. Existing section 19F will be amended to enable a party to an award to apply to a single judge of the Family Court for its review on a question of law. Proposed section 19A will enable a party to the award to apply to the Federal Magistrates Court for the review. Proposed sections 19G and 19GA will enable the Family Court and the Federal Magistrates Court to set aside awards. 

4.2 The Family Law Section of the Law Council of Australia expressed its opposition to the referral by an arbitrator of questions of law to the Federal Magistrates Court. It stated that it was possible that Federal magistrate might not be as experienced or qualified as the arbitrator whose decision was under review. The Family Law Section said that the proposal also conflicted with the basic principle of having as few steps as possible in the process. It said that the same principle applied to parties seeking the review or setting aside of awards
. 

4.3 The Attorney-General’s Department responded:

Our response would be that magistrates are chapter 3 judges. Matters which are referred to them they are quite capable of resolving.  Questions which go from magistrates to the Family Court go to the full court of the Family Court, not to a single judge in the Family Court, and in those circumstances we would say that the magistrates are quite capable of dealing with those questions
. 

Civil Aspects of the International Abduction of Children (The Hague Convention)

4.4 A number of issues was raised in similar terms by the Family Law Committee of the Law Society of New South Wales, Legal Aid New South Wales and National Legal Aid. The Attorney-General’s Department undertook to respond on these matters and that raised by the Family Court,
mentioned below.

4.5 The first related to a provision allowing the court to order separate representation for children in proceedings only in exceptional circumstances. It was argued that children in such proceedings should have no less opportunity for individual representation than any other child the subject of proceedings in the Family Court
. The Attorney-General’s Department responded that the Bill limited the court’s capacity to order separate representation for the children in applications for their return because such applications were a summary procedure to enable the welfare issues to be determined in the overseas jurisdiction
.  

4.6 The second related to amendments providing for regulations to be made affecting the onus of proof in proceedings relating to the return of a child to its country of habitual residence. Ms Judy Ryan of Legal Aid New South Wales asked why direct provision was not made in the Act itself, rather than in regulations under the Act.
 The Family Court suggested that the provision should simply refer to the return of the child, that is, to its parent, wherever the parent happened to be
. 

4.7 The Attorney-General’s Department stated that Australia fulfils its responsibilities under the Hague Convention by the making of regulations
. It also stated that it was discussing with the Family Court the question of the ‘return’ of a child
.

4.8 The next issue related to the proposal that a parent should be regarded as having rights of custody in respect of a child unless he or she has no parental responsibility for the child because of the order of a court. Situations could arise as a result of this which had not been intended by the Convention.
. In a subsequent submission,
 the Attorney-General’s department stated that inquiries had been made of the Law Society of New South Wales and Legal Aid New South Wales and that replies were expected shortly.

4.9 The last matter related to the proposed removal from the Family Court the power to award costs (in proceedings under the Convention), having regard to the conduct of the parties, for example, where a party has shown a lack of due diligence
. 
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