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Minority Report

Proposed section 29

1. Labor Senators are persuaded by the concerns raised in the hearing that section 29 has the potential to produce draconian and unjust outcomes. Mandatory dismissal by its nature means that all officers who come within its provisions no matter what their work record, no matter what their past service to the community no matter what the weight of their offence, must be dismissed. Though different officers may have markedly different histories, all are to be treated in the same way. They are automatically dismissed without further consideration. They are stopped from recourse to the Workplace Relations Act 1996 and to the Administrative Decisions (Judicial Review) Act 1977.

2. Proposed section 29 demands that an AFP officer be dismissed for conduct which although constituting an indictable offence, is in reality a comparatively minor breach of the law. It raises the possibility of a long serving police officer of impeccable character being dismissed at the end of his or her career for an offence which does not draw a sentence of imprisonment, and which, while certainly a matter for disciplinary action, is not an incident which morally warrants the termination of that officer’s career.

3. Section 28 of the Bill gives a general power to the Commissioner to terminate the employment of an AFP employee, subject only to the provisions of the Workplace Relations Act 1996. Deleting section 28 from the Bill and leaving all dismissals to be dealt with under an amended section 29 would be a satisfactory way of dealing with the issue of dismissal. 

4. Recommendation:  The Labor Senators recommend that proposed section 29 be amended and that proposed section 28 be deleted from the Bill. 
Proposed repeal of Part V of the Act

5. Part V of the Australian Federal Police Act contains provisions which cover terms and conditions of service.  In summary, Part V covers:

· determinations by the Commissioner;

· mobility rights;

· occupancy of premises;

· advancement and accelerated advancement;

· secondment;

· special leave of absence;

· maternity leave;

· re-appointment after secondment or special leave;

· transfers;

· promotion;

· application of merit principle, prohibition of patronage;

· review by Merit Protection and Review agency;

· resignation;

· efficient and economical use of members and staff members;

· retirement; 

· temporary employment; and

· consultants.

6. The Bill seeks to repeals Part V of the Act.  This deals in crucial ways with the employment of members of the AFP. In particular, provisions to do with the advancement and promotion of members are deleted. The AFPA expressed concerns about this situation. The Labor Senators consider these concerns are well founded.

7. The community needs a police force of the highest probity. An important means of ensuring this is for the AFP to be transparent and accountable in its employment of members and in its promotion of them. A transparent promotion system enables the AFP officers to be confident that their employment and advancement will be on merit. It allows the community to be assured that the AFP conducts itself in a way fair to its members and therefore likely to operate better than would be the case were things otherwise.

8. Section 36 of the Act prescribes what must be taken into account in order to promote an AFP employee: matters such as experience, potential for development, qualifications and training. The present Act reflects the principle of advancement on the basis of merit. The Bill repeals the present prescriptive system, and replaces it with a general provision that the Commissioner must act without patronage or favouritism (proposed section 69).

9. Regulations 15A and 15B provide for the formation of selection committees to make recommendations about advancements to the Commissioner. These regulations are based upon the promotion system provided for in the current Act.

10. Labor Senators see the proposed section 69 as too general to provide effective legislative expression of the merit principle. Promotion is dealt with in the recently approved certified agreement made pursuant to the Workplace Relations Act 1996. Accordingly all or any of the items of the current certified agreement may be removed and replaced by the next agreement. The fact that the present system of advancement is sustained by a certified agreement carries with it the risk that it will be varied from time to time. Therefore members are denied certainty as to the way the process of promotion is to operate over an extended period of time.

11. The AFP submitted to the Committee that the certified agreement provisions are suitable and sufficient to maintain the integrity of a promotion system based on merit. On the other hand, the AFPA said that the certified agreement was negotiated on the understanding (at least in its mind) that the protection afforded to its members in respect of the conditions of their employment now existing in the present legislation would be continued when the Australian Federal Police Legislation Amendment Bill 1999 became law. The AFPA has now discovered that this is not the case. The certified agreement has been negotiated on a misunderstanding of the legal framework in which it was to operate.  The AFPA does not concur with the AFP’s opinion that the certified agreement adequately deals with the issue of fair promotion and advancement.

12. The Bill abolishes the review of promotion decisions by the Merit Protection and Review Agency. The Attorney General’s Department told the Committee that the role of  the Merit Protection and Review Agency will no longer be needed with the removal of ranks and levels. It points out that the Bill has moved away from the codification of employment provisions. This reflects the position now operating under the Public Service Act. The Australian Federal Police argued that the certified agreement sufficiently provided for the integrity of a promotion system based on merit.

13. Given its purpose and duties the AFP should operate on a basis clearly set out in legislation. It is an organisation whose function in society differs from that of the public sector generally. The process for selection and the right to appeal in relation to advancement should be set out in the Bill. In particular, the Bill should retain provisions currently in the Act which stipulate the role of an independent review agency. Legislation should assure that recourse to an independent agency will be available to members in the future.

14. Labor Senators consider that the Committee was not presented with sufficient evidence which countered the AFPA’s concern that the combined effect of proposed sections 24 and 23 could be to allow the Commissioner to “circumvent current practices concerning advancement and engagement generally”. These proposed sections give the Commissioner a power of employment and general employer powers without codifying the way in which these powers are to be exercised with respect to the advancement and engagement of employees.

15. In repealing Part V of the Act, the Bill removes the legislative protection presently given to persons seconded in order to take up duties with the AFPA. It removes provisions which specify that regulations may be made concerning selection and advancement.
16. Recommendation: Labor Senators recommend that the relevant section of Part V. be retained.
Parliamentary Oversight and Accountability

17. The Committee received submissions which gave support to the Opposition amendments to the Bill in the House of Representatives establishing a Joint Parliamentary Committee for the oversight of law enforcement agencies.

18. Currently, the Parliament has one Joint Committee on the National Crime Authority and one Joint Committee on the Australian Security and Intelligence Organisation. The Opposition amendments proposes the establishment of a single Committee to exercise scrutiny across the whole ambit of Commonwealth law enforcement.

19. Establishing a parliamentary oversight committee is an important element in an effective national law enforcement strategy. To be effective in combating crime, Australia must have a sophisticated, cooperative, integrated, national and international approach. This sophisticated, cooperative, integrated, national and international approach needs to be mirrored in our parliamentary processes. 

20. There is a shared view in the community and in law enforcement agencies of the magnitude and the changing nature of the threat to our society from crime. Labor envisages that a parliamentary oversight committee will demonstrate that the national Parliament accepts the responsibility to play a lead and effective role in the fight against crime. Establishing such a committee will also strengthen the oversight role of the Parliament and help guard against improper use of power by any Commonwealth law enforcement agency.

21. Recommendation:  That the Labor Party amendments establishing a Joint Parliamentary Oversight Committee for law enforcement be incorporated in the Bill.
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