Chapter 2


The Bills


Provisions of the Bills





In his second reading speech, the Minister for Immigration and Ethnic Affairs, the Hon Philip Ruddock MP, stated that the Bills implement the Government's decision to move the migration advice industry towards voluntary self-regulation through a period of statutory self-regulation.�


According to the Minister, the measures contained in the principal Bill are consistent with the Government's commitment to reduce unnecessary regulation of small business but at the same time, maintain and strengthen consumer protection for those people in the community who are vulnerable to exploitation by unscrupulous or incompetent migration agents. The measures will also contribute to the integrity of the migration program by actively promoting an ethical and competent migration advice industry.�


The principal Bill provides for the Minister for Immigration and Multicultural Affairs to appoint the Migration Institute of Australia (MIA) as the Migration Agents Registration Authority (MARA). The Minister has indicated that the Migration Institute of Australia is willing to take on this role and strongly supports the Government's intention to maintain a professional and ethical migration advice industry. The Minister advised in addition to the statutory backing provided by the principal he will enter into a formal agreement with the Migration Institute of Australia. The agreement will spell out the details of how the Institute will carry out its function as the Migration Agents Registration Authority and will include provisions in relation to performance requirements, financial accountability, complaints handling and discipline processes, referral of instances of unregistered practice and fraud to the Department for investigation and support to be provided by the Department.


The proposed scheme will be reviewed before 21 March 2000. The review will determine the extent to which the Migration Institute of Australia has developed the capacity and infrastructure to undertake the role as industry regulator in a fully self-regulating environment.�


The Minister emphasised the principal Bill retains all of the important elements of the existing scheme for registration of migration agents. For example, it will continue the mandatory requirement for all persons who wish to practice as a migration agent, including members of the legal profession, to be registered. All applicants for registration will be required to satisfy the registration authority that they are of good character and have the necessary knowledge to give quality migration advice and assistance. Unregistered practice will be an offence and the Department will continue to investigate and pursue those who provide immigration advice without being registered.�


The Minister also indicated that the recent review of MARS found that the existing process for complaints handling is expensive, slow and insufficiently responsive to consumer concerns. The principal Bill provides for the investigation of complaints made against migration agents who act in an unprofessional or unscrupulous manner. However, it will also introduce “significant improvements” in complaints handling in order to address the review's finding For example, the Bill provides that the Registration Authority will be able to refer a complainant and the relevant agent to a mediator. The intention is to enable the parties to a dispute to negotiate a mutually acceptable outcome without having to resort to lengthy and expensive disciplinary processes.


The principal Bill also retains existing provisions that allow for disciplinary action to be taken against an agent who, for example, is found to have breached the Code of Conduct, or is found not to be a person of integrity. Such disciplinary action can take the form of a caution, or the agent's registration can be suspended or cancelled.


The principal Bill, however, proposes changes to the way disciplinary action against agents who are also practising lawyers will be handled. The changes will make it possible for the Migration Institute of Australia to refer disciplinary matters involving lawyer agents to the relevant professional bodies for disciplinary action. This will place the responsibility for handling malpractice within the legal profession.�


The Minister further advised that the principal Bill proposes several new provisions aimed at strengthening consumer protection and improving the competence of agents. For example, the Bill will extend the definition of "immigration assistance" to immigration advice given in relation to sponsorships or nominations. This means that a person cannot provide assistance and advice to potential sponsors or nominators unless registered as a migration agent. These reforms are in keeping with the findings of both the Joint Standing Committee on Migration Review and the recent review that noted a growing number of sponsors and nominees were effectively unprotected from poor advice or unscrupulous practice. The principal Bill also amends the definition of "immigration assistance" in a way which will clearly exclude the limited forms of assistance provided by travel agents and interpreters. �


The Minister advised that under the current arrangements, agents operating in the voluntary sector are not required to meet the same knowledge test for registration as agents operating in the private sector. He noted that some of these agents have fully met the knowledge test and are recognised as highly competent and ethical practitioners. However, “many have not” and according to the Minister this has “led to the development of two different standards of competency in the industry with some of the most vulnerable clients receiving a lower standard of service”.


The principal Bill requires all agents in the voluntary sector to fully meet the knowledge test in order to qualify for registration as a migration agent. Because many agents in the voluntary sector would be unable to meet the test without further education and training, the Minister indicated that the Bill will provide a six month "period of grace" to enable them to qualify. In addition, the Department will make funding available for the provision of training courses to enable agents in the voluntary sector to obtain the level of knowledge required for full registration.�


The principal Bill also addresses on-going professional development. The Minister explained that, at present, once an agent is registered, there are no incentives to maintain or improve knowledge and professional competency. Clients, therefore, have no way of knowing whether an agent has made the effort to keep abreast of changes to the Migration Act and regulations.The Bill contains provisions designed to improve the competency and ethical practice of all migration agents. From 21 March 1999, all agents seeking to re-register must demonstrate that they have met criteria in relation to undertaking continuing professional development, the details of which will be set out in regulations. Agents who fail to meet this requirement will be refused re-registration and will not be permitted to continue to practice in the industry until they re-apply and meet the requirements.�


The Charge Bills propose a new fees regime. At present, agents operating in the voluntary sector and providing their services free of charge are not required to pay a registration fee.�


In his second reading speech, the Minister noted that the review of the existing scheme found that this arrangement resulted in agents in the private sector cross-subsidising agents in the voluntary sector. It also found that fee levels were higher as a result, because the cost of processing a registration is the same in all cases.


According to the Minister, the two Charge Bills reduce this cross-subsidy by ensuring that charges are imposed on voluntary sector agents. However, the Regulations will provide a lower rate of charge for voluntary sector agents in recognition of their lesser capacity to meet the full costs of registration. A Table containing current and proposed fees appears on the following page.


In line with the intention to move to voluntary self-regulation following a period of statutory self-regulation, the Bills are subject to a sunset clause to come into effect two years from the commencement of the new arrangement. This will allow time for the Government to review the arrangements prior to the sunset clause taking effect.





�









Migration Agents Registration Fees Under the Current and Proposed Schemes











	CATEGORY�



FEE 


($)


From 1.7. 1997�



FEE


($)


From 21. 3. 1998�



FEE 


($)


RE-REG from 21.3.99 �
�



Sole proprietor, partner in a firm or director of a company


�



1115�



1000�



750�
�



Sole proprietor, partner of a firm or director of a company dealing 


with 5 cases or fewer per registration period 


�



110


�



1000�



750�
�



Employee of a firm/company where a partner or director of that 


firm/company  is a  registered agent and where the employee agent 


handles more than 5 cases per registration period


�



555�



1000�



750�
�



Employee of a firm/company  where a partner or director of that 


firm/company is a  registered agent and where the employee agent 


handles 5 cases or fewer per registration period


�



55�



1000�



750�
�



Persons (usually employed by voluntary organisations) who 


do not charge a fee for immigration advice�



Nil�



475�



350�
�
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