CHAPTER 1


Background to the Bills





Current regulatory arrangements 


The migration advice industry is currently regulated through a mandatory registration requirement established under the Migration Act 1958, and known as the Migration Agents Registration Scheme or MARS. The Act requires all persons providing "immigration assistance" to register or face penalties which are specified in the Act.  It also provides for sanctions to be applied to agents who breach professional and ethical standards as specified in a binding Code of Conduct, prescribed in the Migration Agents Regulations.�


These processes are administered by a Ministerially appointed Board, namely the Migration Agents Registration Board, which has the power to approve and refuse applications for registration and to investigate complaints. The Chairperson of the Board is the Secretary to the Department of Immigration and Multicultural Affairs or his or her appointee. The Board is supported by a Departmental Secretariat.�


The migration “industry” 


The migration advice market is small with 2 200 migration agents currently registered. 


The Explanatory memorandum (EM) indicates that the industry is broken into the following three occupational groups:


lawyers who comprise 54 percent of registered agents - however, sixty-four percent of the lawyers practising in the industry provide only occasional migration advice;


non-fee charging agents largely working in the community sector who comprise 24 percent of registered agents; and


fee charging non�lawyer agents who comprise 22 percent of registered agents.�





According to the EM, the industry consists largely of small businesses operated by single proprietors. Many of these are run by persons of non-English speaking background who are providing services to their own communities. A number of large specialist migration advice practices exist, some of which are also legal practices. In addition, several of the large accountancy firms and major banks have specialist migration advice practices targeted at the business sector.


Clients seeking migration advice consist of persons in Australia who are applying for visas or for citizenship. A small proportion of this market is informed and has market power, for example the business sponsors of skilled migrants and temporary workers. However, the largest proportion of clients are of non�English speaking background � either persons in Australia on a temporary visa seeking to remain permanently or the Australian relatives of persons outside Australia who are seeking to migrate.


The client group also includes people in Australia who are seeking refugee status and people whose visas have expired and are unlawfully in Australia as a result.�


Spicer review


In June 1996, the Government commissioned a review of the Migration Agents Registration Scheme and its enabling legislation. The review was conducted by a task force within the Department and was guided by a Reference Group of independent experts chaired by Mr Ian Spicer, the former Chief Executive of the Australian Chamber of Commerce and Industry. The Reference Group also included:


Ms Pamela O'Neil, Chairperson of the Migration Agents Registration Board;


Mr Ian Tonking, a Sydney barrister and consultant editor of the Australian Trade Practices Reporter;


Ms Cheryl Webster, a grant-in-aid worker for Careforce, the Anglican Home Mission;


Mr John Hodges, Queensland State President of the Migration Institute of Australia and a former immigration Minister; and


Ms Pauline Matthewson, National Committee Member of the Migration Institute of Australia.�


In deciding to establish the review, the Government specified that it should take into account options for future regulation of the migration advice industry, including self-regulation.


According to the EM, an exposure draft was sent to a wide range of interested parties including the legal profession, the community sector and Government agencies with a consumer affairs mandate, seeking their comments. Consultation comments were then incorporated into a draft final report. The Reference Group analysed the findings and guided the review to conclusions and recommendations.�


The consultation process found “unanimous agreement” from industry stakeholders that the industry has a continuing need for regulation with stakeholders expressing preference for a continuation of the current Scheme with enhancements or for a co-regulation model oversighted by an independent statutory authority.�


The Spicer Review made several key findings. 


First, the review noted that the existing scheme had achieved a measure of consumer protection. It also found that its credibility had strengthened somewhat in the time since the scheme was reviewed by the Parliamentary Joint Standing Committee on Migration in 1995.


Secondly, consumers face difficulties in making an informed choice about the quality of the migration advice they are purchasing. The absence of effective regulation prior to the introduction of the current regulatory Scheme resulted in the exploitation of consumers by unscrupulous operators and market failure. The Review found that consumers are unable to rely solely on the remedies available under consumer protection provisions of either State or Federal trade practices legislation and to date few have taken any action in the courts. Redress is more accessible through the State and Territory small claims tribunals, however, such processes provide only financial remedy and do not prevent an agent repeating inappropriate behaviour. In addition, there is a lack of uniformity in the size of the claims that can be brought under each jurisdiction and the procedures that are followed. Such jurisdictions lack expertise in areas such as migration law.�


Thirdly, the migration advice industry is not "mature", a characteristic required for self�regulation to be effective. This finding was based on evidence that:


there were limitations to voluntary compliance with industry standards among industry practitioners;


the industry lacked cohesiveness, with only limited cooperation occurring in the training area between the three main occupational groups in the industry; and


the industry association, the Migration Institute of Australia (the MIA), has only limited coverage of the industry, having only 10 percent of registered agents as members:


the Association also lacks resources with a membership of 250, an annual income sufficient only to meet the costs of one full-time Secretary and with executive positions filled on an honorary basis.�


Fourthly, the review found that the existing scheme had not adversely affected competition in the migration advice market, although it recognised that there is a need to improve competency standards in a way that will not affect the level of competition in the industry.


The Review concluded that that a form of voluntary self-regulation is theoretically feasible in the migration advice market but cautioned that the migration advice market had not yet reached a level of maturity which made voluntary self-regulation achievable. The Review also concluded that, in order to achieve effective self-regulation, the industry association will need to develop both its position and role in the industry so that it is broadly representative of the industry.�


The Review further concluded that a more representative industry association could be achieved inter alia by providing delegated statutory power to the industry association, following a brief transitional period, to enable the association to regulate the industry.


The Spicer Review examined three options for the future regulation of the migration advice industry, namely voluntary self-regulation, statutory self-regulation and co-regulation and weighed up costs and benefits for consumers, the industry and government in relation to each option.�


Statutory self-regulation


The Government has opted for statutory self-regulation. The Explanatory memorandum indicates that under this option, the power to register and sanction agents will reside with the Minister for Immigration and Multicultural Affairs. The Migration Act will provide for this power to be delegated to an industry body following a formal agreement between Government and the industry body on the role of the industry body in the enforcement of regulation.


The Explanatory Memorandum provides the following comments on the overall benefits of such an approach to the migration advice industry:


This provides Government with the capacity to negotiate with industry on standards maintenance, codes of conduct, consumer focus and procedural fairness. The industry body would be subject to an accountability processes, including performance indicators and an annual reporting process. If the industry association failed to operate regulation in a fair, pro-competition and consumer friendly manner, it could lose its delegated power. This removes a large part of the concern about industry capture and the regulatory arrangement operating in the self-interest of industry. Such a model ensures consumer protection by leaving a statutory registration process in place but this process is administered by industry rather than by a Government appointed statutory authority. Such an arrangement should be more responsive to the market and develop procedures which reduce the compliance costs of regulation. In addition, this option assists in building up the industry association by increasing its industry coverage and its capacity to manage self-regulation.�


� 	Explanatory Memorandum, p. 30.


� 	Explanatory Memorandum, p. 30.


� 	Explanatory Memorandum, p. 28.


� 	Explanatory Memorandum, p. 28.


� 	Hansard, House of Representatives, 1 October 1997, p. 8931.


� 	Explanatory Memorandum, p. 27.


� 	Explanatory Memorandum, p. 27.


� 	Explanatory Memorandum, p. 29.


� 	Explanatory Memorandum, p. 29.


� 	Explanatory Memorandum, p. 29.


� 	Explanatory Memorandum, pp. 32-44.


� 	Explanatory Memorandum, p. 33.





Page � PAGE �2�	Chapter 1





Background	Page � PAGE �3�

















