Chapter 3


Evidence on the bills


Introduction


The Committee heard conflicting evidence on several aspects of the Bills. In this Chapter, the Committee considers the views expressed on the following matters:


quality of advice offered by voluntary community organisations;


impact of charging registration fees on voluntary community organisations;


impact of charging registration fees on legal aid commissions;


the role of the Migration Institute of Australia, including 


the representative nature of the MIA;


the administrative capacity of the MIA;


the potential for conflicts of interest; and


the handling of complaints and disciplinary matters;


the need for minimum standards;


10 day objection period;


mediation;


regulating lawyers providing migration advice;


lack of detail in the Bills;


the powers and functions of the Migration Agents Review Authority, including its accountability to the Parliament.


Quality of advice offered by voluntary community organisations


Several witnesses rejected any implication from comments by the Minister during debate on the Bills in the House of Representatives that migration advice provide by community organisations is inadequate or inferior. 


On 30 October 1997, the Minister stated:


Currently, there are about 450 non-fee charging agents who work in the voluntary sector and do not pay a registration fee. They do not have to meet the same standards as fee charging agents. You cannot tolerate a two-tier system where the most vulnerable ... receive a lower standard of service.�


Mr Ray Brown, National President of the Migrant Institute of Australia, told the Committee that currently, “people in the voluntary sector [can] be registered without satisfying the same entry standards as the rest of the industry”. He explained:


As I understand it, the voluntary sector has a self-assessment situation where you have licensed agencies that provide a statement that `this person has sound knowledge'. That goes to the board and the board will then register that person, based on the statement of the voluntary agency, whereas the provision on the fee charging agents is that they have to satisfy an examination or have a law degree.�


He added that this was a “shortcoming of the current scheme” that will be addressed in the proposed legislation.


Mr John Hodges also commented on the statements made by the Minister in relation to the volunteer agencies. Mr Hodges, who for several years has provided pro bono advice at the South Brisbane Immigration and Community Legal Service (South Brisbane or SBICLS) told the Committee that “the solicitors who are operating there are extremely good quality people ... very competent, but it is different when it comes to the voluntary people”. He continued:


A the moment there are about 25 volunteers that work there every Monday and Wednesday night. Five of those 25 are MIA members, fairly active and, I believe, fairly competent in the industry. My wife and I are two of those five. Generally speaking, the advice that is given by a number of the non-MIA members, I am not saying all, but a number of them, is very poor. That comes out when people come back, having been once to SBICLS, and quite often they have been given incorrect advice. You even have people crying because they have been given advice on a previous occasion by someone who obviously is not competent and who has not had much experience. That is not to knock, in any way, the work that these people seek to do. I do not single out [South Brisbane], but the voluntary work that is carried out in our communities by ethnic community leaders, not in all circumstances, but certainly in many, is not good. It could not possibly be good when you consider that these people, in the main, do not know the act and regulations well, they are not working with the subject all the time and they do not get all of the amendments that are coming through.�


In a supplementary submission, the South Brisbane Immigration and Community Legal Service categorically rejected the allegations made by Mr Hodges. The SBICLS considered that its reputation “has been thoroughly besmirched” by allegations that contained several factual errors and unsubstantiated claims both direct and by implication.�


In her evidence, Ms Jennifer Burn, representing the New South Wales Immigration Advice and Rights Centre (IARC) rejected any suggestion that “that people who are receiving voluntary advice are receiving substandard or a lower standard of advice in comparison with advice provided by other agents”.� She told the Committee that:


My organisation's concern is that there be the highest possible standard of migration advice. If somebody is aware that poor advice is being provided in some sector, then it is absolutely obligatory and desirable that that person do something to remedy that situation. If as a solicitor I am supervising volunteers in one of our outreach services, as I do every Wednesday night, I do not permit somebody to give poor or substandard advice. I would either remove them from the roster or do something appropriate in the circumstance. I would want somebody who was working perhaps as a volunteer in that agency where there is another solicitor supervising to take some sort of appropriate action. The reason for that is that we must absolutely safeguard the integrity of the advice system. So I think it is unacceptable for someone to have been aware over a number of years of poor quality advice being given but for there to have been no action taken in that regard.�


When asked how her organisation monitors and controls the quality of advice given particularly by volunteers, Ms Burn replied:


As far as my service operates, we provide advice, through four face-to-face advice sessions each week in Sydney, and we also give telephone advice three afternoons a week. In addition to that, we also have responsibility for carrying out ongoing case management of particular cases.	The service our volunteers provide is through the operation of the face-to-face advice sessions. Every one of our volunteers, with the exception of perhaps three to four, is independently qualified to register as a migration agent. In other words, they can demonstrate, and they do register in their own right, sound knowledge of migration either by doing an accredited course or else by being a lawyer. We do not have untrained people giving advice in any of our centres. ... The way we do that is that one IARC staff member goes to each of the face-to-face advice sessions, every piece of advice is checked, the solicitor-migration agent who is supervising the session is available during the evening for consultation and, in addition, everything is checked yet again the following day. We record names and contact numbers for people who see us at those sessions. Sometimes we will need to follow up or get some additional information. We always do that.   The first thing to remember is that everybody who is giving advice does satisfy the competency standard which exists at the moment, so they meet sound knowledge criteria. Secondly, if an error is made so that there needs to be follow up information or a change to the advice given, that is done the following day ...  if incorrect advice is given then that is remedied either immediately or within the next day. Our advices in those sessions are checked by two people: one, by the supervising practitioner such as myself and then again by another solicitor in IARC. So every piece of advice has been looked at by three people, the adviser, me as supervisor of that particular centre and another solicitor. That is a very high standard.�


Mr Matthew Beckmann, Solicitor with the Victorian Immigration Advice and Rights Centre (VIARC), told the Committee that the standards that apply to volunteers may, in some instances, be higher than others in the industry. He advised:


The Act requires that anyone seeking to be registered as an agent must have a prescribed qualification or be able to demonstrate a sound knowledge of migration law and procedure. In effect, I would tend to say that in some cases the voluntary sector has a higher level to pass. I speak only from the Victorian context, which we know best. Inasmuch as a lot of the commercial agents are in fact lawyers and obtain their registration on the basis of having a law degree but not necessarily any particular knowledge of migration law whatsoever, in fact, they need not have even studied administrative law, in most of the community sector they are not lawyers and so have to attend a particular course specialising in migration law. We teach one of those courses. It is a 14-week course, and it requires passage of an exam. So in many cases they in fact have had more training at least in the area, and the exam is certainly comparable to anything at university standard in that regard for that particular area of law.�


Mr Beckmann told the Committee that VIARC provides a “very good service” and that “in the time I have been at [the Centre], I have not been aware of any communication from the migration agents board concerning the activities of one of our solicitors or migration agents”.� He also noted:


I am aware of far more complaints coming to us with regard to the activities of commercial agents than are travelling the other way, from the non�fee charging sector to the fee charging sector. To be fair, in some cases that is in relation to the cost of fees involved, which is obviously never going to affect us. But a lot of them do attend to the quality of advice and service that is provided by the commercial sector.�


Mr Hodges of the MIA observed that hasty conclusions should not be drawn from statements about the lack of complaints and convictions in the community sector. He explained:


if you are getting free advice you are hardly likely to complain ... [as indicated in the submission ] what is the good of free advice if it is bad advice? You are better off to have no advice at all. So all of those people in the voluntary areas giving advice out of the goodness of their heart are doing a great job in many areas. But if you are going to give free advice out of the goodness of your heart that is totally wrong advice it is better not to have it at all.�


Impact of charging registration fees on voluntary community organisations


The Federation of Ethnic Communities’ Councils of Australia (FECCA) registered its concerns about the impact that the charging of registration fees will have on community groups and their capacity to provide migration advice to the disadvantaged. Mr Michael Choueifate, representing the Council, stated:


At the moment we have a number of community sectors in a voluntary capacity who are providing immigration advice and they are not charged a fee for registration. The proposed amendments will force a lot of those community organisations out of the industry of providing advice. They simply will not be able to pay the money required. The imposition on these community organisations will be too much to bear and they will be forced out of the industry ... The rationale of the [charges is] that the non-fee paying agents were being subsidised by the full fee paying agents and that, in essence, in order to promote competition and fulfil the aims of the Hilmer report, it was therefore desirable that all applicants who wished to be registered as migration agents pay the full fee and that this would in fact promote competition. FECCA is concerned that, rather than promoting competition, it will restrict competition because it has the potential to wipe out 22 per cent of the industry. So the people who currently avail themselves of those services provided by the community organisations and the voluntary sector will be forced to go to fee paying migration agents.�


FECCA expressed the view that the proposed concessional fee of $475 for the community sector compared with $1 115 is “unreasonable and unconscionable”.�


Mr Beckmann, a solicitor with VIARC, told the Committee that the charging of registration fees would have a significant impact on the operations of community organisations that provide voluntary advice to migrants. He indicated that the anticipated fees structure to be implemented under the Bill would mean the VIARC would have to pay approximately $24 000 in order to register staff and volunteers who provide migration advice.� He told the Committee that alternative strategies may need to be implemented if the Bills were passed in their current form. He said:


We would have to rely on the goodwill of some of the volunteers who could afford to register themselves to do so. We would probably have to at least register the full-time staff and then seriously curtail our services to something within the work limits of our organisation. But, bearing in mind that we are likely to pick up the slack from people who were formerly going to other community sector workers who have also withdrawn, we are likely to have an increased business and a decreased capacity to deal with it.�


He stated that the charging of fees could create problems for a variety of community organisations. He said:


We are concerned not only with community legal centres such as ourselves but particularly with community workers who do not deal primarily in legislative matters, for example, social workers or grant-in-aid workers with particular communities, but who as a matter of course normally acquire registration as a migration agent to be able to provide the full range of services for a client who requires their assistance. It seems that a lot of those people will feel obliged to withdraw from giving voluntary advice. It means that those particular groups will now simply function as a social worker or community worker or whatever and then the legal problems will be referred to organisations such as us, who presumably can afford to get registered, there are questions about that, or they will have to refer those problems on to private agents.�


The Refugee Council of Australia, the Victorian Immigration Advice and Rights Centre, the Immigration Advice and Rights Centre in New South Wales and the South Brisbane Immigration and Community Legal Service recommended that community groups providing migration advice should be exempt from paying registration fees.�


Impact of charging registration fees on legal aid commissions


The Committee received submissions expressing concern that registration fees will apply to officers of legal aid commissions and that as a result, they will have fewer resources available to provide migration advice to the disadvantaged.�


The Committee notes that section 275 of the Migration Act provides that the term “official” means:


(a) an officer of the Australian Public Service; or


(b) a person employed under the Public Service Act 1922; or


(c) a member of the public service of a State or Territory 


The Committee also notes that, under section 280, officials are exempt from Part 3 of the Act dealing with Migration Agents and Immigration Advice and that this has been confirmed in formal advice by the Attorney-General’s Department in August 1994.


In her evidence, Ms Kay Barralet, Executive Officer of National Legal Aid, told the Committee that the Department of Immigration and Multicultural Affairs has confirmed that legal aid solicitors will be exempt from registration fees under the proposed scheme.� However, she registered concerns that, under the proposed legislation, registration fees would apply to “our colleagues in the community legal sector”.�


The role of the Migration Institute of Australia


Mr Mark Sullivan of the Department of Immigration and Multicultural Affairs explained the role of the MIA in relation to the Migration Agents Review Authority in the following terms:


The scheme is to be administered by the Migration Institute of Australia as the migration agents registration authority. This is the industry body we believe to be best equipped to manage the regulation of the scheme. They are recognised as an active professional body with a strong commitment to improving competency and standards within the industry. They have played an important role in the development of the industry, as is evidenced by their contribution to the JSCM [Joint Standing Committee on Migration] report, their role in the recent review of the migration agents registration scheme, and their ongoing partnership with my department in the development of the legislation and setting up of the infrastructure to administer the regulations when they come into force next March. They maintain sound relations with key community organisations such as VIARC, IARC and the South Brisbane Immigration and Community Legal Service. They are working collaboratively with them to develop training courses and to continue professional development opportunities. The MIA have demonstrated their commitment to the community by undertaking to sponsor pro bono work for community agencies that are unable to employ a migration agent.�


The Committee received evidence questioning the appropriateness of these arrangements. In particular, evidence questioned:


the representative nature of the MIA;


the administrative capacity of the MIA;


the potential for conflicts of interest; and


the handling of complaints and disciplinary matters.


The Committee reviews these matters below.


Representative nature of the MIA


The Committee heard conflicting evidence on how representative the MIA is of the migration advice industry as a whole. 


In its submission, the MIA advised the Committee that currently it has a membership of 363, encompassing:


a wide cross section of the Australian business community including from international organisations to small specialist migration consulting firms and a number of community organisations. Within the current membership there are 65 law firms represented, 28 accounting firms, 5 banks, 3 personnel consultants and 12 welfare/community groups. Major firms with staff as members include Coopers & Lybrand; Price Waterhouse; Arthur Andersen; KPMG; Freehill Hollingdale & Page; Clayton Utz; Allen, Allen & Hemsley; Ernst & Young; Malleson Stephen Jacques; Blake Dawson Waldron; Hunt & Hunt; and the Sydney Futures Exchange.�


The submission also notes that community groups that are members of the MIA include the Catholic Migrant Centre, Fairfield Migrant Resource Centre, AJWS Jewish Community Services, Assyrian Australian National Federation, Wesley Uniting Mission, Friends of Refugees of Eastern Europe, Refugee Advice and Casework Service and Legal Services Commission of South Australia.�


The MIA notes that, "when viewed against the number of full-time professional agents [rather than the number of people who hold registration], the Institute's level of representation is in the order of 35-40%."�


VIARC expressed concerns about the transfer of responsibilities for MARS to a group such as the MIA that “is not truly representative of the industry and whose experience of the community sector is limited”. According to VIARC, large areas of migration law, such as the refugee and humanitarian visas, are by their nature not handled by commercial agents. Therefore, “questions validly. arise as to the MIA's capacity to be aware of the issues that arise in he community sector”.�


The Committee heard that the membership of the MIA includes “prestigious firms but none of those are ...  the principal migration law firms ... that tend to be the big movers in the realm of migration law”.� He added that the MIA has not adopted an active role within the community sector. Legal Aid (NSW) indicated that for it and other community sector groups the Institute “is an unknown quantity”.�


In response to this evidence, the representatives of the Migration Institute of Australia indicated that partners in well recognised migration law firms, such as MacPherson and Kelley are members of the Institute.�


Administrative capacity of the MIA


VIARC also expressed concerns that MIA may not have the administrative capacity and resources to undertake its powers and functions under the proposed legislation. According to VIARC, part of the Government's rationale for the transfer of MARS to the MIA was the difficulty that the Government had in administering the scheme. VIARC noted that the Government has expressed concerns about the costs involved in the management of MARS and therefore it is difficult to see how the Government expects the MIA to administer the scheme when the Department of Immigration and Multicultural Affairs with all the resources of the Public Service at its disposal was not able to do so.�


In response Mr Hodges of the MIA expressed his confidence that the MIA was equal to the task. He stated:


questions have come forward in relation to whether the institute is ready to take on this role and whether there is an alternative body in Australia to do it. Firstly, the Australian Migration Consultants Association, which was the forerunner of the institute, had been operating for five years and the institute now has been operating for five years. I believe that the institute as it is at the moment is very much ready to take this role. It is stable and it has some very good people at its head, not that all of them will stay there on the national executive for ever and a day; they will not. It is my view that the changes that have taken place over the last several years have replaced good people with other good people. There really is nobody else and no other organisation in the community that is more representative of the migration advice industry than the institute. The concentration of professional people within the migration advice industry rests with the institute.�


Finally, the Committee notes that no other body was suggested as an alternative to the MIA.


MIA and MARA - a conflict of interests?


The Committee heard evidence that it would be inappropriate for the Minister to delegate powers and functions of the Migration Agents Review Authority to the MIA. It was argued that such a delegation would result in a conflict of interests for the MIA.


For example, the representative of the Federation of Ethnic Communities’ Councils of Australia told the Committee:


One of the findings of the review of the migration agents registration scheme was that there was unanimous agreement from industry stakeholders that the industry had a continued need for regulation, with stakeholders expressing a preference for the continuation of the current scheme with enhancements or for a co-regulation model oversighted by an independent statutory authority. It further noted that the migration advice industry was not mature, a characteristic required for self-regulation to be effective. If the committee's findings were that the migration advice industry was not mature and we are now handing over to the MIA control and regulation of the industry, FECCA is concerned that the standards, the procedures and the enforcement of unethical operators will not be vigorously pursued, and that can only be to the detriment of consumers ... FECCA is concerned that there must be an independent, statutory regulatory authority that is not administered by the peak industry association ... In essence, giving the MIA full control of regulating the migration industry must eventually lead to conflicts of interest and a diminution of consumer protection.�


Similarly, Ms Angela Chan, appearing in a private capacity, told the Committee that “it is a rather odd situation that the government should be handing over disciplinary and complaints handling and consumer protection to a body which is also representing the interests of the actual people who are providing the service”. She likened the proposal to a police department investigating a complaint against a police officer “without any external redress as far as representation is concerned”. She concluded that the proposal “leads to a dangerous situation”.�


VIARC also raised what it considered the “legitimate question” whether adequate protection for the less advantaged people in whose favour MARS was originally conceived, will be provided by handing administration of MARS over to the group responsible for the potential exploitation, that is, the migration agents themselves.�


Representatives of the MIA rejected these criticisms. Mr Andrew Cope, an executive member of the MIA told the Committee that there was a clear delineation of functions and authority between the MIA and MARA. He explained:


the MIA is acting on a delegation from the minister, so the MIA membership is comprised through election processes to create a national executive, such as that which exists. The Migration Institute will continue to run in that fashion but, in addition to that, there will be a legislative overlay, so the institute itself will carry out the regulatory roles. Those regulatory roles will not be exercised by us, the national executive directors, but by employees paid through the registration levies of people who seek registration with MARA. MARA is the MIA in terms of exercising those legislative responsibilities ... They are separate, but additional, roles. People might be still writing a cheque for their registration fees. They will not be going to the MIA; they will be going to the registering authority, of which the MIA is nominally the name, but it is exercised by employees whom this body, the national executive of the MIA, employs.�


Complaints and disciplinary matters


Mr Mark Sullivan of Department of Immigration and Multicultural Affairs explained how the proposed legislation improves the handling of complaints and disciplinary matters. He said:


[Currently] the Migration Agents Review Board lacks a mandate to implement alternative dispute resolutions. Under the new provisions, consumers will be offered a professional mediation service to help resolve their complaints quickly. This will allow solutions which consumers have asked for, for example, negotiation of fee refunds, compensation for losses and return of documents, and will allow the complaints mechanism to be more effective and efficient. For more serious complaints or where mediation has been unsuccessful a disciplinary process will still be available. All of the existing penalties and sanctions have been incorporated into this bill. There will also be an option to refer serious complaints about agents who are lawyers to their professional body.�


Mr Beckmann told the Committee that it was particularly inappropriate for the MIA, an industry body, to have conferred on it the power to hear and determine complaints and disciplinary matters. He maintained that a truly independent  body is required to perform such functions. He explained:


The registration and administrative side would be administered by a private body, such as the MIA, but the disciplinary and investigative matters would be handled by an independent body that would certainly have representatives of the MIA and of other interested groups in the migration industry. But it would have other people involved as well, representatives of the ethnic community councils, representatives of the department, the Federal Police, members of the community, so that that body can establish confidence and have the requisite degree of independence necessary to properly administer the disciplinary aspects of the scheme.�


Similarly, the Federation of Ethnic Communities Councils of Australia expressed concerns about this aspect of the proposed scheme. Mr Michael Choueifate stated:


FECCA is arguing that the regulating authority should be independent. There should be transparent processes that are available so that, if you lodge a complaint against a migration agent for whatever reason, you should have full confidence that your appeal or your complaint will be dealt with fairly and efficiently. In terms of the perceptions of conflict of interest, if it is the industry association which is judging itself, it leaves itself open to the fact that it might be treating its members with a feather duster ... If the bill wishes to address consumer confidence and protect those who are most vulnerable, I think it is important that the processes be transparent, and one way of achieving that is making sure that the regulatory authority is not affiliated or associated with the MIA.�


In response to these concerns, Mr Brown of the MIA, advised that:


But it is our line of thinking in that area that the disciplinary body will comprise representatives from legal and consumer groups apart from representatives from industry. So it will not be us judging our peers; it will be removed from us.�


The Committee notes that it is not unusual for professional bodies to be involved in complaints handling and disciplinary matters involving members of that profession. 


Minimum standards


Legal Aid (NSW) indicated that it is regularly provided with evidence of unscrupulous and unprofessional conduct by migration agents. According to Legal Aid (NSW), the deficiencies stem from the lack of basic minimum and acceptable standards for agents to impart migration advice.�


According to Legal Aid (NSW), the migration industry is one of the few regulated industries where a person can attend a weekend workshop and after completion of an examination be able to seek registration as a migration agent and effectively set up a business as a migration agent. The Commission submitted that the MIA and the Department of Immigration and Multicultural Affairs and other relevant groups should develop and decide on acceptable minimum standards.�


Mr Mark Sullivan, Deputy Secretary of the Department of Immigration and Multicultural Affairs, told the Committee that “the code of conduct for migration agents has been revised and expanded and it will be in the regulations”.�


10 day objection period


Currently, an application for registration as a migration agent must be notified in the Government Gazette and there is a period of six weeks within which any person may lodge an objection to the registration. Under Clauses 32 and 35 of the Bill, the time to object is reduced to 10 days.


Ms Jenny Bedlington of the Department of Immigration and Multicultural Affairs advised explained the proposed changes in the following terms:


It was felt that that [the Gazette] was not a publication that was widely available; a lot of people do not know how to access it. It was felt that advertising in the appropriate newspaper with a 10-day opportunity to lodge objections was actually an improvement on the current arrangements.�


The Department advised that the 10 day provision will “speed up the registration process”.�


Ms Bedlington noted that “there has been some confusion that [this will be] the last chance that anyone has to lodge a complaint against the registration of the particular agent” and explained that this “ is just for the initial registration”. She added that “the opportunity to lodge complaints, should [agents’] behaviour come under question, continues from then on through the normal complaints process”.�


The Department also advised that advertisements will be included in the principal daily newspaper in each of the States and also The Australian.


The Immigration Advice and Rights Centre expressed concerns about these provisions, indicating that “this reduction in time to object is not conducive to ensuring a high standard of character, professionalism, expertise and accountability within the profession”.� VIARC observed that the time frame is so short “it does not permit much time in terms even of postage”. The Centre stressed that there must be provisions that allow for adequate and efficient screening of applicants.�


Mr Ray Brown, the National President of the MIA, told the Committee that concerns about the provisions in the Bill were based on a misunderstanding of the proposed legislation. He said:


In the second reading debate it appeared to be the impression of some of the members that what was being brought in was a 10�day constraint on lodging an objection so that, if you have a disaffected consumer and they do not complain within 10 days, their opportunity to complain would lapse. That is not the case.�


Mr John Hodges, representing the MIA told the Committee that the proposed arrangements were better than the current procedures. He said:


I believe that notification and publication over 10 days with an advertisement going in the public notices section of the Sydney Morning Herald, the West Australian, the Melbourne Age, the Brisbane Courier-Mail and the Australian would be far more effective than any government Gazette, even if it were put in the government Gazette every month for six months.�


Mediation


Clause 318 of the Bill provides that the proposed Authority may refer a complainant and the agent to “a mediator to resolve the matter complained of”.


IARC expressed the view that this provision is “totally inadequate” to address complaint and dispute resolution under the new self-regulatory regime.� IARC indicated that the principal Bill leaves many questions about the process unanswered, a concern also reflected in other submissions including Legal Aid (NSW)�. In particular, IARC noted that there is no provision for arbitration or for powers to grant clients compensation or other remedial orders. According to IARC, remedies for consumers should involve refunds of fees paid, awards of compensation and, where appropriate, orders for remedial work.�


Regulating lawyers providing migration advice


FECCA opposed these provisions in the Bill, stating:


FECCA believes that any discipline should be governed by the regulatory authority. It is inconceivable that lawyers must in the first instance register with this authority in order to practise as migration agents if they are to charge a fee and then this authority will abrogate its responsibility and refer it off to another body to discipline those people. FECCA believes that the proposal to refer lawyers off to the Law Council should not be implemented and that any regulatory authority should have the sole responsibility of regulating and disciplining any lawyers providing migration assistance against whom a complaint has been lodged ... The regulatory authority should simply be dealing with those areas that come under its jurisdiction, that is, migration advice. If the practising lawyer has been found negligent, unethical, unscrupulous or whatever it is by the regulatory authority and if the regulatory authority deems that that action warrants further consideration by the Law Council, being the relevant professional body, then they should have the power to refer that to the Law Council for further investigation.�


Similarly, Ms Angela Chan expressed concerns about these provisions of the principal Bill. She stated:


As a member of the registration board, it has been my experience that the law societies in particular states have been reluctant to take action against lawyers because they have different professional standards. I also think that it will lead to the destruction of the scheme by stealth. If lawyers are not going to be dealt with by MARA and they are going to be dealt with, for example, by the law societies, it could mean that in the end, for example, 54 per cent of the people who are registered now are lawyers and 64 per cent of them only do cases on an occasional basis, less than half of them will be serious migration agents.�


An alternative view was put by Mr Cipolla, representing Legal Aid (NSW). He noted "the reference in the legislation that, if lawyers deviate below the code of conduct or standards, they will be referred to their own professional body, such as the Legal Services Commission in New South Wales."� In his view, this approach commended itself:


The Law Society, along with the Legal Services Commission, has strong regulatory powers; disciplinary powers; and powers to suspend, cancel and require a person to undertake additional work or study. So there are a number of things that these bodies are capable of doing that MARB did not seem to be capable of doing. These migration agents, when they deviate below this standard and are brought to a disciplinary tribunal, should have their names put on the public record. ... As practising lawyers, every quarter we receive a list of the people that have been brought before the disciplinary tribunal of the Law Society. We get a fairly comprehensive account of the case and the Law Society’s decision about disciplinary action. That is regularly published.�


Mr Cipolla added that the same rigour should be applied to complaints against non-lawyers who provide migration advice.


Lack of detail in the Bills


The Committee notes that the Minister of Immigration and Multicultural Affairs will enter into a formal agreement with the MIA in addition to the statutory backing provided by the principal Bill. The agreement will spell out the details of how the Institute will carry out its function as the Migration Agents Registration Authority and will include provisions on performance requirements, financial accountability, complaints handling and discipline processes, the referral of instances of unregistered practice and fraud to the Department for investigation, and support to be provided by the Department.





FECCA registered its concerns that the legislation lacks detail and that:


the blanks will be filled in after the legislation has been passed. I would like to think that members of both houses, when it comes to making a decision and voting on the bill, would be fully apprised of all that is in the bill rather than having to wait until the regulations appear to work out exactly how it will operate.�


Similarly, Legal Aid (NSW) also expressed concern about the lack of information about how the MIA will adopt the role of the Migration Agents Registration Authority and in particular procedures and protocols relating to mediation.� Mr John Cipolla, representing Legal Aid (NSW) noted:


We think that alternative dispute resolution can work quite well ... but it very much depends on what model is going to be adopted for the alternative dispute resolution ... We are just a bit concerned about the dynamics of mediation. So it is not that we are against a mediation model; it is just what sort of model is envisaged and what sort of infrastructure is envisaged. This is unclear. Any body such as the Migration Institute of Australia would have to set out very clearly what sort of mediation model it was going to use, why it was going to adopt that model, whether applicants who come before a mediator have access to support, legal advice or representation, and what the dynamics of that mediation process could be.�


The Committee notes that the use of subordinate legislation to provide or augment the details of legislation is not an uncommon practice. The Committee also notes that regulations promulgated pursuant to the legislation may be disallowed by either House of the Parliament.


Powers and functions of the Migration Agents Review Authority, including its accountability to the Parliament 


Mr Mark Sullivan, Deputy Secretary of the Department of Immigration and Multicultural Affairs, provided the following summary of the legislative arrangements for the regulation of the migration advice industry:


this legislation provides for statutory self-regulation. It is quite different, and there seems to be some confusion about this, from the self-regulation that many other professions, including lawyers and doctors, have. The bill gives the Minister the power to register and sanction migration agents and allows the minister to appoint the Migration Institute of Australia as the migration agents registration authority. The bill provides a legal framework within which the MIA will work, and this will be backed up by regulations and a formal agreement between the Minister and the MIA. There will be built-in safeguards to ensure that regulation operates in the interests of consumers and is not captured by the industry. The agreement between the Minister and the MIA will spell out the details of how the institute will carry out its functions and would include, for example, performance requirements, financial accountability, complaints and discipline processes and procedures for referring unregistered practice and fraud to the department. The performance of the MIA will be closely monitored, and the bill provides the Minister with the power to revoke the appointment of the MIA if it is not performing to the agreed standards.�


Mr Ray Brown, the National President of the MIA, told the Committee that “under the new scheme, MARA will be exercising a statutory power ... so it is not as though it is a body going off on their own whims and doing something”. He assured the Committee that “from our side we want this to be an open and transparent scheme, because it is in everybody's interest if it is”.�


In response to these issues, the Department sought advice from the Attorney-General's Department on the accountability of the proposed Migration Agents Registration Authority to Parliament. This advice is attached as Appendix 3.


Alternatives to the Bills


Mr Beckmann told the Committee that the aims and objectives of the proposed legislation are sound and are supported. However, he expressed the view that the scheme proposed by the Bills is premature. He explained:


 ... at this stage it is probably too early to move to this partial self-regulatory model, partially because MIA itself does not seem to be equipped to deal with it. We have to bear in mind that the registration scheme is only three years old. It is hard even to speak of a migration industry prior to 1994 in some regards. So the setting up of standards or of community belief, or even awareness of migration agents, is still very low indeed. MIA, as was noted by the Minister even himself, is not a large body. It represents only about 10 per cent of migration agents, and nearly all of those are from the commercial sector. So it is not even a truly representative body. We would have some concerns as to whether it is aware of some of the issues that even arise in the community sector of giving migration advice. We think it still needs time to mature before we are ready to move to the next stage in the gradual trend to self-regulation, if that is the government's scheme. It is our belief that maybe some years down the track it is appropriate to head towards that, but at this point it is probably too early.�


He concluded that “our preferred position is that the government supervised scheme continue for at least another number of years and that there be set in place some incentives for MIA to get itself ready to assume responsibility for the scheme”.�


Similarly, Ms Burn from the Immigration Advice and Rights Centre in New South Wales questioned the need for the proposed legislation. She said:


we maintain that it is premature to give the MIA responsibility at this stage for regulation of this industry. We would prefer a system of either, preferably, strengthening the current MARB system or, if not that, introducing a system of co-regulation and in the future looking at self-regulation.�


The Federation of Ethnic Communities’ Councils of Australia registered its support for “the aims and objectives that the government is intending in reforming the act” to raise standards and enhance consumer protection. However, FECCA “believes that the bill will fail to meet those objectives ....so the consumer protection that the government wishes to enhance will in fact be lessened as a result of these provisions”.�


FECCA told the Committee that it “would like to see a statutory independent authority which is independent from the guidelines set up and established by the parliament and that this authority operate under the guidelines that are prescribed under the legislation”.�


Ms Angela Chan told the Committee that the proposed legislation will “destroy what limited consumer protection there is at the moment for people who are vulnerable in an area where there has been a history of migration fraud, overcharging and quite serious matters of criminal complaints”. She recommended that the current scheme be extended and enhanced, incorporating the more acceptable provisions of the Bill relating to training and professional development. However, if the Migration Agents Registration Board is to be disbanded, she proposed the establishment of “an independent authority which, to give credibility and confidence to consumers, can be seen to be looking at complaints and looking at consumer protection in an independent way”.�
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