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ABBREVIATIONS
AHEC

Australian Health Ethics Committee

AIHW

Australian Institute of Health and Welfare

ALRC

Australian Law Reform Commission

ART

Assisted Reproductive Technology

COAG

Council of Australian Governments

CROC

United Nations Convention on the Rights of the
Child

DCSG

Donor Conception Support Group of Australia

Department

Attorney-General's Department

DNA

Deoxyribonucleic acid

Donor conception

Assisted reproductive technology techniques relating
to the use of donated gametes (eggs or sperm) or
embryos to conceive children

EMSN

Extended Medicare Safety Net

Family Law Act

Family Law Act 1975 (Cth)

Fertility Society

Fertility Society of Australia

ITA

Infertility Treatment Authority

IVF

In-vitro fertilisation

NHMRC

National Health and Medical Research Council

NHMRC Act

National Health and Medical Research Council Act
1992 (Cth)

NHMRC Guidelines

Ethical Guidelines on the Use of Reproductive
Technology in Clinical Practice and Research
(2007)

NSW

New South Wales

NSW Act

Assisted Reproductive Technology Act 2007 (NSW)

PILCH

Public Interest Law Clearing House

Privacy Commissioner

Commonwealth Office of the Privacy Commissioner

Register (WA)

Reproductive Technology Register (WA)

RTAC

Reproductive Technology Accreditation Committee
of the Fertility Society of Australia

SCAG

Standing Committee of Attorneys-General

Sex Discrimination Act

Sex Discrimination Act 1984 (Cth)

SMC Australia

Solo Mums by Choice Australia

SA Act

Reproductive Technology (Clinical Practices) Act
1988 (SA)

UK

United Kingdom

VARTA

Victorian Assisted Reproductive Treatment
Authority

WA Act

Human Reproductive Technology Act 1991 (WA)

1984 Victorian Act

Infertility (Medical Procedures) Act 1984 (Vic)

1995 Victorian Act

Infertility Treatment Act 1995 (Vic)

2008 Victorian Act

Assisted Reproductive Treatment Act 2008 (Vic)

RECOMMENDATIONS
Recommendation 1
7.65 The committee recommends that jurisdictions which do not already have
legislation in place, namely Queensland, Tasmania, the Northern Territory, and
the Australian Capital Territory, should, as a matter of priority, establish
legislation to regulate donor conception in those jurisdictions.
Recommendation 2
7.66 The committee recommends that the Australian Government pursue all
available policy and political options, including through the Council of
Australian Governments and the Standing Committee of Attorneys-General, to
ensure that nationally consistent legislation relating to donor conception is
developed as a matter of priority.
Recommendation 3
7.67 The committee recommends that any nationally consistent legislation
should include, at a minimum:
• a prohibition on donor anonymity;
• a limit on the number of families a donor is able to assist;
• rights of access by donor conceived individuals to identifying and non
identifying information about their donor and siblings; and
• protection for the welfare and interests of donor conceived children.
Recommendation 4
7.68 In the context of the development of nationally consistent legislation
relating to donor conception, the committee recommends that the Australian
Government and state and territory governments give consideration to how
private donor conception arrangements can best be regulated to ensure the rights
of donors, recipients, and donor conceived individuals are appropriately
protected.
Recommendation 5
7.69 The committee recommends that the Australian Government, through the
Standing Committee of Attorneys General, do everything possible to ensure the
establishment, as a matter of priority, of a national register of donors, and that
such a national register should also include information about donor conceived
individuals.
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Recommendation 6
7.70 The committee recommends that a national register established by the
Australian Government and state and territory governments should have a
particular focus on:
• security arrangements;
• privacy protections; and
• a clear articulation of the role of the body administering the register.
Recommendation 7
7.71 While the committee strongly recommends the establishment of a national
donor conception register, if this is not achieved, the committee recommends that
each state and territory should put in place their own centralised register.
Recommendation 8
7.72 The committee recommends that, in the establishment of state and
territory central registers, consistency in approach to the granting of access to
information held on those registers should be a matter of priority.
Recommendation 9
7.73 The committee recommends that a central register, either in the form of a
single national register or a separate register in each state and territory, should
operate according to the following principles regarding access to information:
• donor conceived individuals should be able to access identifying
information about their donor, once the donor conceived person reaches
18 years of age, or such younger age as agreed by all states and territories;
• donors should be able to access identifying information about individuals
conceived as a result of their donation only with the consent of the donor
conceived person;
• donor conceived individuals should be able to access identifying
information about their siblings only with the consent of those siblings;
and
• donors, donor conceived individuals, and recipient parents, as well as close
relatives of donors or donor conceived individuals, should be able to access
non-identifying information about the donor or donor conceived person,
as applicable (provided that where a donor conceived individual seeks
information, the person is at least 16 years of age, or such younger age as
agreed by all states and territories).
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Recommendation 10
7.74 The committee recommends that, if after further consideration by the
states and territories of the issue of retrospectivity, registers will not be
retrospective, a national voluntary register or separate register in each state and
territory should be established to allow donors who previously donated
anonymously to agree to have their information recorded and disclosed to any
individuals conceived as a result of their donation.
Recommendation 11
7.75 The committee recommends that donors in private arrangements be
encouraged to have their information recorded and disclosed to any individuals
conceived as a result of their donation on a national voluntary register or
separate register if such registers are established in each state and territory.
Recommendation 12
7.76 The committee recommends that any voluntary registers incorporate a
DNA databank, to enable donors and donor conceived individuals to have their
details placed on the register for possible matching, in circumstances where
records relating to their identities have been destroyed.
Recommendation 13
7.77 The committee recommends that the states and territories jointly fund a
campaign to widely publicise the establishment of either a national voluntary
register or separate voluntary registers in each state and territory.
Recommendation 14
7.78 The committee recommends that the Australian Government review,
within a period of two years after this report, the current regulatory framework
for overseeing compliance by clinics and medical practitioners with the National
Health and Medical Research Council Guidelines on the use of assisted
reproductive technology in clinical practice and research, with a focus on:
• whether the regulatory framework is adequate to ensure compliance with
the guidelines;
• whether sanctions applied to clinics for failure to comply with their
obligations under the guidelines are sufficient; and
• whether a more comprehensive regulatory framework is required.
Recommendation 15
7.79 If, following the review as set out in Recommendation 14, it is considered
that the current regulatory framework for clinics and medical practitioners
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undertaking assisted reproductive technology procedures is not sufficient, the
committee recommends that the Australian Government, through the Council of
Australian Governments and the Standing Committee of Attorneys General,
work with the state and territory governments to develop a more comprehensive
regulatory framework.
Recommendation 16
7.80 Regardless of the outcome of the review described in Recommendations 14
and 15, the committee recommends that the Australian Government, in
consultation with the Fertility Society of Australia, create a review mechanism
(for example, an Ombudsman-type mechanism or health complaint commission),
that can be accessed by donor conceived individuals and parties undergoing
assisted reproductive technology procedures, to investigate and address
complaints against clinics, including when they fail to comply with their
obligations under the National Health and Medical Research Council Guidelines
or relevant legislation and regulation.
Recommendation 17
7.81 The committee recommends that, except in circumstances where the
parties have a particular ethnic background and it is difficult to obtain gametes
or embryos from a person with the same ethnic background (or in any other
similar circumstances), the importation of gametes and embryos from overseas
donors should be banned in Australia.
Recommendation 18
7.82 If a ban on the importation of gametes and embryos from overseas is not
possible, the committee recommends that any gametes and embryos imported
into Australia from overseas donors undergo the same requirements and
procedures for use in donor conception as gametes and embryos donated in
Australia, including screening and counselling requirements.
Recommendation 19
7.83 The committee recommends that the Australian Government undertake a
review of the National Health and Medical Research Council Guidelines to
specifically address the rights of access to information of donor conceived
individuals conceived with the use of gametes and embryos imported from
overseas.
Recommendation 20
7.84 The committee recommends that the Australian Government and state
and territory governments work together, including through the Council of
Australian Governments and other appropriate national forums, to agree to a
nationally consistent and permanent long-term solution to the management of
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records relating to donor conception, to ensure that records which identify
donors, donor recipients, and donor conceived offspring, are appropriately
preserved.
Recommendation 21
7.85 Until such time as Recommendation 20 is implemented, the committee
recommends that a temporary moratorium be placed on the destruction of all
records held by government agencies, doctors, clinics, and assisted reproductive
technology providers that identify donor conception treatment procedures
undertaken by donors and donor recipients.
Recommendation 22
7.86 The committee recommends that the prohibition on payments for
donations of sperm, oocytes or embryos in Australia should be maintained.
Recommendation 23
7.87 The committee recommends that donors should continue to be able to be
reimbursed for 'reasonable expenses' incurred in relation to their donation.
Recommendation 24
7.88 The committee recommends that the Australian Government, in
consultation with state and territory governments and the Fertility Society of
Australia, develop more detailed guidelines on what constitutes 'reasonable
expenses' for which donors can be reimbursed.
Recommendation 25
7.89

In relation to counselling, the committee recommends that:

• counselling should be mandatory for donors and donor recipients prior to
undergoing a donor conception procedure;
• donors and donor recipients should be able to elect to receive counselling
on the donor conception process and its consequences from a counsellor
independent of the fertility clinic in which they are undertaking treatment;
• parents of donor conceived individuals should have access to counselling
following the birth of their child, to equip them to be able to tell their child
about their conception and to support their child in dealing with any selfidentity issues that may arise; and
• donor conceived individuals should have access to counselling as they
mature and, in particular, when making contact for the first time with
their donor or half-siblings. Such counselling should be voluntary, except
where the donor conceived person is aged under 18 and is making contact
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for the first time with their donor or half-siblings, in which case
counselling should be mandatory.
Recommendation 26
7.90 The committee recommends that state and territory governments, in
consultation with the Fertility Society of Australia, should give consideration to
funding the provision of counselling for donors, donor recipients and donor
conceived individuals following the birth of donor conceived individuals.
Recommendation 27
7.91 The committee recommends that state and territory governments, in
consultation with the Fertility Society of Australia, should develop guidelines or
requirements to ensure that counsellors providing counselling to donors, donor
recipients or donor conceived individuals have an appropriate understanding of
the issues involved with donor conception.
Recommendation 28
7.92 The committee recommends that state and territory governments should
commission research to ascertain the numbers of individuals born through donor
conception in their respective jurisdictions and that, once more accurate data is
obtained, further research should be conducted in relation to the risk of
consanguine relationships among those people.
Recommendation 29
7.93 Noting the disparity in evidence received throughout the inquiry as to the
appropriate limit for the number of families that donors should be able to assist,
the committee recommends that each donor should only be able to assist up to a
maximum of four families (in addition to their own) in Australia. Although the
preference is that each donor only assists one family (in addition to their own), if
more than one family is to be assisted, the committee recommends that the
relevant clinic must consider the following factors:
• the number of genetic relatives that the persons conceived would have as a
result of the treatment;
• the consent of the donor with respect to the number of families to be
created;
• whether the donor has already donated gametes at another clinic; and
• the risk of a person conceived with donor gametes inadvertently having a
sexual relationship with a close genetic relative (with particular reference
to the population and ethnic group in which the donation will be used).
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Recommendation 30
7.94 The committee recommends that the issue of limits on donations should be
reviewed by the states and territories, in consultation with the Fertility Society of
Australia, once further evidence becomes available about the importance of
forming a strong sense of self-identity for donor conceived people and the risks of
consanguine relationships.
Recommendation 31
7.95 The committee recommends that clinics and medical services should
amend the consent forms which are signed by donors, to ensure that consent is
given to the sharing of information with other clinics and medical services in the
same jurisdiction and in other jurisdictions in Australia.
Recommendation 32
7.96 The committee recommends that, to the extent that the states and
territories have not already done so, birth certificates of donor conceived
children should be notated so that when they apply for a birth certificate over the
age of 18 years, they can be provided with additional information about their
donor conception circumstances if they choose.

CHAPTER 1
Introduction
1.1
On 16 June 2010, the Senate referred the following matter to the Legal and
Constitutional Affairs References Committee (committee) for inquiry and report by
30 November 2010:
The past and present practices of donor conception in Australia, with
particular reference to:
(a)

donor conception regulation and legislation across federal and state
jurisdictions;

(b)

the conduct of clinics and medical services, including:
(i)

payments for donors;

(ii)

management of data relating to donor conception; and

(iii)

provision of appropriate counselling and support services;

(c)

the number of offspring born from each donor with reference to the
risk of consanguine relationships; and

(d)

the rights of donor conceived individuals.

1.2
The inquiry lapsed on 26 September 2010, the eve of the 43rd Parliament and,
on 30 September 2010, the Senate re-referred the inquiry to the committee with a
reporting date of 24 November 2010. The Senate subsequently agreed to extend this
reporting date to 9 February 2011.

Background
1.3
The term 'donor conception' refers to reproductive techniques which involve
the use of donated gametes and embryos. 'Gamete' is the term used to refer to eggs
(also known as oocytes) and sperm. People that have been conceived by donor
conception are commonly referred to as being 'donor conceived'. Donor conception
relates to a range of procedures such as in-vitro fertilisation that are often collectively
referred to as assisted reproductive technology (ART).
1.4
Most often, donor conception occurs in formal clinical settings. However,
some parties enter into private donor conception arrangements outside clinics. In
private arrangements, parties, particularly single women and lesbians, may choose to
conceive using sperm from a donor that they know personally, or they may advertise
for a donor. It is not uncommon for sperm donors who identify as gay to donate to
lesbian couples in private arrangements. 1

1

Dr Damien Riggs, Committee Hansard, 2 November 2010, pp 29-31. See, also, Rainbow
Families Council, Submission 73, p. 3.
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Numbers of donor conceived people
1.5
It is difficult to estimate, and therefore, accurately know the number of donor
conceived people in Australia. While the use of donor sperm to achieve pregnancies
has existed for a long time, in the 1950s its use became better known, and
significantly increased during the 1970s and 1980s. 2
1.6
ART clinics in Australia and New Zealand are required to report data to the
Australian Institute of Health and Welfare's National Perinatal Statistics Unit, which
produces an annual report. 3 However, these statistics do not include births resulting
from private practices or private arrangements. 4 They also include figures for New
Zealand, which are estimated to be about ten per cent of all live births. 5
1.7
The numbers of donor-conceived children reported to the National Perinatal
Statistics Unit from 2002–2008 in Australia and New Zealand are as follows: 6
Year

Live births from
egg/embryo recipient cycles

Live births from donor Total
insemination cycles

2002

322

340

662

2003

394

313

707

2004

295

307

602

2005

309

310

619

2006

354

278

632

2007

326

275

601

2008

357

266

623

Total

2357

2089

4446

2

Dr Sonia Allan, Submission 30, p. 5.

3

See Wang, YA, Chambers, GM, and Sullivan, EA, 'Assisted reproductive technology in
Australia and New Zealand 2008', Assisted Reproduction Technology Series No 14,
September 2010, Australian Institute of Health and Welfare.

4

Wang, YA, Chambers, GM, and Sullivan, EA, 'Assisted reproductive technology in Australia
and New Zealand 2008', Assisted Reproduction Technology Series No 14, September 2010,
Australian Institute of Health and Welfare.

5

The figure is 10.3 per cent – see Wang, YA, Chambers, GM, and Sullivan, EA, 'Assisted
reproductive technology in Australia and New Zealand 2008', Assisted Reproduction
Technology Series No 14, September 2010, Australian Institute of Health and Welfare, p. 4.

6

National Health and Medical Research Council, answers to questions on notice, received
17 November 2010.
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1.8
However, the figures from 2002–2008 are not necessarily representative of
the entire period covering the 1970s until today. For example, in 2000, it was reported
that there were 297 viable pregnancies using donor sperm, 7 and 91 viable pregnancies
using donor oocytes and donor embryos. 8 Between 1993 and 2009, 1,004 children
were born as a result of procedures undertaken by ART clinics in Western Australia 9
and there are currently more than 4,500 children in Victoria born as a result of donated
gametes and embryos. 10
1.9
If there has been an average of 600 donor conceived people born each year
since the 1970s, there would be about 20,000 donor conceived people in Australia. 11
However, some estimates suggest that there are in excess of 60,000 donor conceived
individuals in Australia. 12
Access to ART procedures
1.10
It does not appear that statistics are collated on the types of families that
access ART procedures in Australia; nor would it appear that statistics about a
particular mother's status are reported to the Australian Institute of Health and
Welfare's National Perinatal Statistics Unit. For example, a breakdown between
percentages of infertile heterosexual couples, single women and lesbian couples
accessing ART through clinics is not available. This issue is further complicated by
the fact that some heterosexual couples as well as, more commonly, single women and
lesbian couples utilise private donor conception arrangements and are therefore not
recorded in the statistics collected by clinics. 13
1.11
In Western Australia, between 1993–2009, of the 338 donor conceived
children reported by clinics where status could be identified, 115 babies were born to

7

Hurst, T, and Lancaster, P, 'Assisted conception – Australia and New Zealand 1999-2000',
Assisted Conception Series No 6, 2001, AIHW, National Perinatal Statistics Unit and Fertility
Society of Australia, p. 39.

8

Hurst, T, and Lancaster, P, 'Assisted conception – Australia and New Zealand 1999-2000',
Assisted Conception Series No 6, 2001, AIHW, National Perinatal Statistics Unit and Fertility
Society of Australia, p. 36.

9

Western Australia Department of Health, answer to question on notice, received
24 November 2010.

10

Victorian Assisted Reproductive Treatment Authority, Time to Tell,
http://www.varta.org.au/www/257/1003057/displayarticle/1003349.html, accessed
10 December 2010.

11

See, for example, Dr Sonia Allan, Submission 30, p. 5.

12

Donor Conception Support Group (DCSG) website, 'National inquiry into donor conception
practice', http://www.dcsg.org.au/legislation/inquiry.html, accessed 30 June 2010;
Mrs Caroline Lorbach, DCSG, Committee Hansard, 2 November 2010, p. 14.

13

See, for example, Submission 157 (name withheld), p. 1.
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single women. 14 No figures were recorded for lesbian couples. In one clinic in
Victoria, it is estimated that 60 per cent of clients are currently heterosexual couples,
with about 20 per cent being single women and 20 per cent being same-sex couples, 15
whereas another clinic has about a 33 per cent split for heterosexual couples, lesbian
couples and single women. 16
1.12
Prior to 2000, some states had legislated to require that a woman be either
married and living with her husband on a genuine domestic basis or be living with a
man in a de facto relationship in order to access fertility treatment, including donor
conception.17 However, in McBain v the State of Victoria and Ors, 18 the Federal Court
of Australia held that state Acts which restricted women's access to fertility treatment
on the basis of marital status were invalid. 19 The consequence of this decision was that
it opened up access to fertility treatment to both single women and same-sex couples.
Commonwealth funding arrangements for ART procedures
1.13
The Commonwealth provides funding for ART processes, including donor
conception, through the Medicare scheme. There are ten items listed on the Medicare
Benefits Schedule relating to ART, attracting a 75 per cent or 85 per cent rebate.
These include such services as:
•

superovulated treatment cycle proceeding to oocyte retrieval;20

•

ovulation monitoring services for assisted insemination; and

•

preparation of semen for the purposes of assisted insemination. 21

14

Western Australia Department of Health, answer to question on notice, received
25 November 2010.

15

Ms Rita Alesi, Victorian Infertility Counsellors Group, Committee Hansard, 3 November 2010,
p. 76.

16

Ms Marianne Tome, Victorian Infertility Counsellors Group, Committee Hansard,
3 November 2010, p. 76.

17

See, for example, the Fertility Treatment Act 1995 (Vic), as at 2000. In Pearce v South
Australian Health Commission (1996) 66 SASR 486, 10 September 1996, per Bollen,
Millhouse and Williams JJ, the Full Court of the South Australian Supreme Court unanimously
declared that provisions of the Reproductive Technology Act 1988 (SA) discriminated on the
ground of marital status, and thus were in breach of the Sex Discrimination Act 1984 (Cth).

18

[2000] FCA 1009, 28 July 2000, per Sundberg J.

19

This was on the basis that section 22 of the Sex Discrimination Act 1984 (Cth) makes it
unlawful for a person to refuse to provide services to another on the ground of that person's
marital status; and section 109 of the Australian Constitution provides that where a state Act is
inconsistent with a Commonwealth Act, the state Act is invalid to the extent of the
inconsistency. This decision was upheld by the High Court of Australia in Re McBain; Ex parte
Australian Catholic Bishops Conference [2002] HCA 16, 18 April 2002.

20

'Superovulation' is the release of a larger than usual amount of oocytes stimulated by fertility
medication.
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1.14
Additional funding for ART procedures is provided through the Extended
Medicare Safety Net (EMSN), which provides an additional rebate for Australian
families and single people who incur out-of-pocket costs for out-of-hospital services.
Once the relevant annual threshold of out-of-pocket costs has been met, Medicare
covers 80 per cent of any future out-of-pocket costs for out-of-hospital services for the
remainder of the calendar year. However, on 1 January 2010, an upper limit was
placed on the benefits that can be paid under the EMSN for ART procedures. 22

Conduct of the inquiry
1.15
The committee advertised the inquiry in The Australian newspaper fortnightly
from 30 June 2010 to 25 August 2010, and from 14 October 2010 to
10 November 2010, and invited submissions by 30 July 2010. Submissions continued
to be accepted until 7 February 2011. The committee also wrote to a number of
organisations and individuals inviting submissions. Details of the inquiry and
associated documents were placed on the committee's website.
1.16
The committee received 162 submissions from various individuals and
organisations which are listed at Appendix 3. Due to the nature of some of the
personal stories and experiences included in certain submissions, the committee
determined that relevant submissions would be published with the name of the
submitter(s) withheld and/or with particular information removed. A number of
submissions were also accepted as confidential and were not published. All public
submissions were published on the committee's website.
1.17
The committee held public hearings in Canberra on 29 October 2010, in
Sydney on 2 November 2010 and in Melbourne on 3 November 2010. Witnesses who
appeared at the hearings are listed at Appendix 4. The Hansard transcript is available
on the committee's website at: http://aph.gov.au/hansard/.

Scope of the inquiry
1.18
The terms of reference for the inquiry relate to donor conception regulation
and legislation across federal and state jurisdictions. Early donor conception practices
were not governed by any specific legislative regime, but were essentially a private
arrangement conducted between the clinic, donors and recipient parents. 23 Anonymity

21

Department of Health and Ageing website, 'Assisted Reproductive Technology ART Services',
http://www9.health.gov.au/mbs/search.cfm?q=assisted+reproductive&sopt=S, accessed
1 July 2010.

22

There are 12 procedures covered by the new upper limit placed on benefits that can be paid
under the EMSN: Department of Health and Ageing website, 'New item structure for Assisted
Reproductive Technologies',
http://www.health.gov.au/internet/mbsonline/publishing.nsf/Content/News-20091224-AssistedReproductive-Technologies, accessed 20 December 2010.

23

Donor Conception Support Group website, 'National inquiry into donor conception practice',
http://www.dcsg.org.au/legislation/inquiry.html, accessed 30 June 2010.
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of donors was generally a requirement for the participation of both donors and
recipient parents. 24 As a result, many parents were encouraged not to advise their
children that they were donor conceived, and it appears that many donor conceived
people are not aware that they are donor conceived. 25
1.19
Today, there are only four states in Australia that regulate donor conception:
Victoria, South Australia, Western Australia and New South Wales. Much of the
evidence and discussion in this report is centred on the experiences of donor
conceived people, particularly those from the states with legislation regulating donor
conception practices. This may reflect the coverage that the issue of donor conception
has had in those states. As a result, this report is not a comprehensive examination of
all issues relating to donor conception and ART practices in Australia.
1.20
On the whole, the regulation of donor conception in Australia does not appear
to have accorded donor conceived people the right to information and access to
records that may assist in improving their sense of identity. The committee is hopeful
that its report and recommendations will assist in raising awareness in all states and
territories about the issue of donor conception, particularly in those jurisdictions that
do not have legislation regulating donor conception practices.

Structure of the report
1.21

The committee's report is structured in the following way:

•

Chapter 2 examines the regulation of donor conception practices in Australia,
and considers concerns raised during the inquiry in relation to regulation of
these practices;

•

Chapter 3 examines issues in relation to the management of data relating to
donor conception and the need for a national register;

•

Chapter 4 discusses payments for donors, and the provision of appropriate
counselling and support services;

•

Chapter 5 considers the risk of consanguinity and limits on donations;

•

Chapter 6 considers the rights of donor conceived individuals; and

•

Chapter 7 sets out the committee view and recommendations.

Note on references
1.22
Submission references in this report are to individual submissions as received
by the committee, not to a bound volume. References to the committee Hansard are to
the proof Hansard. Page numbers may vary between the proof and the official
Hansard transcripts.

24

Donor Conception Support Group website, 'National inquiry into donor conception practice',
http://www.dcsg.org.au/legislation/inquiry.html, accessed 30 June 2010.

25

Submission 42 (name withheld), p. [1]; Submission 78 (name withheld), pp [1-2].

CHAPTER 2
Regulation of donor conception practices
2.1
This chapter provides a summary of past and present legislative and
regulatory frameworks in place across Australia in relation to donor conception. It
also considers concerns raised during the inquiry about the existing legislative and
regulatory frameworks.

Introduction
2.2
As the Commonwealth has not enacted legislation to regulate donor
conception practices, such practices are regulated by the states and territories. Only
four states – Victoria, South Australia, Western Australia and New South Wales –
have legislation specifically governing donor conception. In states and territories
where there is no legislation regulating donor conception practices, the National
Health and Medical Research Council's (NHMRC) 2007 Ethical Guidelines on the
Use of Reproductive Technology in Clinical Practice and Research (NHMRC
Guidelines) 1 apply. Clinics undertaking ART practices are accredited by the
Reproductive Technology Accreditation Committee (RTAC) of the Fertility Society
of Australia (Fertility Society).
2.3
As a result, there are significant differences in the approach taken throughout
Australia to the practices of donor conception, the requirements for recordkeeping of
donor conception practices and the provision of information to donor conceived
people, the parents of donor conceived people and donors.

Commonwealth's role in regulation of donor conception
2.4
The Commonwealth's role in the regulation of donor conception practices is
considered below.
Background
2.5
At a meeting of the Council of Australian Governments (COAG) in
April 2002, COAG agreed that the Australian Government and state and territory
governments would work towards developing uniform legislation across Australia to
standardise the treatment of human cloning and regulate the use of excess ART
embryos. 2 The Arrangements for Nationally-Consistent Bans on Human Cloning and
1

NMHRC, NHMRC Guidelines,
http://www.nhmrc.gov.au/_files_nhmrc/file/publications/synopses/e78.pdf, accessed
30 June 2010. These Guidelines were originally issued in 2004 and revised in 2007.

2

COAG website, 'Communiqué 5 April 2002',
http://www.coag.gov.au/coag_meeting_outcomes/2002-04-05/index.cfm,accessed
30 June 2010.
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Other Unacceptable Practices, and Use of Excess Assisted Reproductive Technology
Embryos provide:
11. Accreditation by the Reproductive Technology Accreditation
Committee (RTAC) of the Fertility Society of Australia should provide the
basis for a nationally-consistent approach to the oversight of ART clinical
practice in Australia, noting that compliance with the NHMRC/AHEC
[Australian Health Ethics Committee] Ethical Guidelines on ART is a key
requirement of RTAC accreditation.
12. Individual jurisdictions may choose to mandate RTAC accreditation in
legislation or supplement requirements for RTAC accreditation with an
additional layer of oversight (for example, through a system of licensing or
accreditation of ART service providers). 3

2.6
In January 2009, the Standing Committee of Attorneys-General (SCAG), the
Australian Health Ministers' Conference and the Community and Disability Services
Ministers' Conference Joint Working Group considered a national model to harmonise
the regulation of surrogacy. 4 The discussion paper for this process briefly considered
donor conception:
It is important to recognise the right of a child to know their genetic
heritage. The mechanism for securing appropriate access for the child and
other parties to relevant information about the surrogacy arrangement and
donors (such as, for example, by the establishment of a national donor
information register), should be determined in a consistent manner with
donor registers relating to ART generally.
It is proposed that a separate paper containing detailed proposals will be
developed jointly with Australian Health Ministers' Conference and
Community and Disability Services Ministers' Conference officers for
5
consultation at a later stage.

2.7
In April 2009, SCAG agreed to develop a discussion paper on a national
model for the registration of donors, in consultation with Health and Community

3

COAG website, Arrangements for Nationally-Consistent Bans on Human Cloning and Other
Unacceptable Practices, and Use of Excess Assisted Reproductive Technology Embryos,
http://www.coag.gov.au/coag_meeting_outcomes/2002-04-05/docs/cloning.cfm#5, accessed
24 November 2010.

4

SCAG, the Australian Health Ministers' Conference and the Community and Disability
Services Ministers' Conference Joint Working Group, A Proposal for a National Model to
Harmonise Regulation of Surrogacy, January 2009,
http://www.scag.gov.au/lawlink/SCAG/ll_scag.nsf/pages/scag_pastconsultations, accessed
11 November 2010.

5

SCAG, the Australian Health Ministers' Conference and the Community and Disability
Services Ministers' Conference Joint Working Group, A Proposal for a National Model to
Harmonise Regulation of Surrogacy, January 2009,
http://www.scag.gov.au/lawlink/SCAG/ll_scag.nsf/pages/scag_pastconsultations, accessed
11 November 2010, at p. 20.
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Services Ministers. 6 However, during the course of the current inquiry, the
Attorney-General's Department (Department) advised that it 'is seeking the
Attorney-General's views on the involvement of Health and Community Services
Ministers before the matter is placed on the SCAG agenda for any further
consideration'. 7 The issue was not discussed by SCAG at its meeting on
10 December 2010.8
2.8
The Department also advised that the 'working group would need to consider
the existing regulatory framework and legal issues relating to donor registration'. 9 The
Department observed that, currently, there is 'no consistency in the regulatory
framework for the registration and record-keeping practices relating to information
about conception donors', nor in relation to 'the manner and form in which information
is made available to conceived individuals'. 10
Relevant Commonwealth legislation
2.9
There does not appear to be a specific head of Commonwealth legislative
power which would clearly support comprehensive national legislation to regulate
donor conception, and the Commonwealth has not enacted specific legislation to
regulate these practices.
2.10
The Attorney-General's Department declined to provide any relevant advice to
the committee with respect to whether there is a constitutional head of power which
would enable it to legislate in this area:
It has been the longstanding position of the [Department], under successive
governments, that it does not provide legal or constitutional advice to
parliamentary committees...the Department has not in this case been
involved in any substantive consideration of constitutional and international
human rights law issues...The Department [is] therefore not in a position to
assist the Committee on these aspects of the Committee's inquiry. 11

6

SCAG Communiqué, 16-17 April 2009, p. 7,
http://www.scag.gov.au/lawlink/SCAG/ll_scag.nsf/pages/scag_meetingoutcomes, accessed
23 November 2010.

7

Attorney-General's Department, answer to question on notice, provided 19 November 2010,
p. 2.

8

SCAG Communiqué, 10 December 2010,
http://www.scag.gov.au/lawlink/SCAG/ll_scag.nsf/vwFiles/SCAG_Communique_101210.pdf/
$file/SCAG_Communique_101210.pdf, accessed 13 December 2010.

9

Attorney-General's Department, answer to question on notice, provided 19 November 2010,
p. 2.

10

Attorney-General's Department, answer to question on notice, provided 19 November 2010,
p. 2.

11

Attorney-General's Department, answer to question on notice, provided 19 November 2010,
p. 1.
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2.11
While the Attorney-General's Department advised that it was not in a
position to provide detailed advice on the issue, several articles in the United Nations
Convention on the Rights of the Child, 12 including Article 3, Article 7.1 and Article
8.1 may be of relevance in this context. 13
2.12
The Convention sets out the political, social, economic, cultural and civil
rights of children: Article 3 requires the state to ensure that the best interests of the
child are the guiding principle in actions taken in relation to children; Article 7.1
provides that each child is to be registered after birth, has the right to a name, and to
know and be cared for by his or her parents; and Article 8.1 requires states to respect
the right of a child to preserve his or her identity, including their nationality, name and
family relations recognised by law.
Prohibition of Human Cloning for Reproduction Act 2002 (Cth) and the Research
Involving Human Embryos Act 2002 (Cth)
2.13
There is, however, some Commonwealth legislation that is relevant in relation
to donor conception. In late 2002, the Federal Parliament enacted the Prohibition of
Human Cloning for Reproduction Act 2002 (Cth) and the Research Involving Human
Embryos Act 2002 (Cth) which prohibit human cloning for reproduction and prohibit
or regulate certain other practices involving human embryos, to the extent that these
matters are within Commonwealth constitutional power. 14 Relevantly to donor
conception, the legislation prohibits the payment of 'valuable consideration' for
donated ooctyes, sperm or embryos. However, it permits the payment of 'reasonable
expenses' incurred by the donor in connection with supplying oocytes, sperm or
embryos. 15
2.14
To achieve coverage of the field, the states and the Australian Capital
Territory subsequently passed complementary legislation.16 To date, the Northern
Territory has not passed complementary legislation.
12

[1991] ATS 4, http://www.austlii.edu.au/au/other/dfat/treaties/1991/4.html, accessed
19 November 2010.

13

Dr Annemarie Devereux, Attorney-General's Department, Committee Hansard,
29 October 2010, pp 31-32.

14

The Senate Community Affairs Legislation Committee report, Provisions of the Research
Involving Embryos and Prohibition of Human Cloning Bill 2002, October 2002, noted that, as
there was no express constitutional power to enact this legislation, the Commonwealth was
relying on the corporations power, the trade and commerce power and the external affairs
power, pp 96-97 at para 4.150.

15

Section 21 of the Prohibition of Human Cloning for Reproduction Act 2002 (Cth).

16

Prohibition of Human Cloning for Reproduction Act 2008 (Vic), Human Cloning for
Reproduction and Other Prohibited Practices Act 2003 (NSW), Prohibition of Human Cloning
for Reproduction Act 2003 (SA), Human Reproductive Technology Act 1991 (WA), Research
Involving Human Embryos and Prohibition of Human Cloning for Reproduction Act 2003
(Qld), Human Cloning for Reproduction and Other Prohibited Practices Act 2003 (Tas), and
Human Cloning and Embryo Research Act 2004 (ACT).
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Family Law Act 1975
2.15
Section 60H of the Family Law Act 1975 (Family Law Act) addresses the
status of children born as a result of assisted reproductive technologies (ART) for the
purposes of that Act. The section creates a relationship of parent and child between
the woman who gave birth to the child and her husband or de-facto partner at that
time. This is the case even if another man is the biological father or another woman is
the biological mother (under, for example, surrogacy arrangements).
2.16
In cases where a child is born after being conceived by ART procedures and
there is uncertainty about that child's parentage, the Family Court of Australia or the
Federal Magistrates Court may be required to consider who that child's parents are for
the purposes of the Family Law Act. In a few cases, judges of the Family Court have
expressed concerns about the operation of section 60H, and have suggested that this
section be amended in order to clarify the role that a non-biological party or a donor of
gametes may have in raising a child conceived by ART procedures (in cases where,
for example, a sperm donor to a lesbian couple wishes to have contact with a child). 17
NHMRC Guidelines
2.17
The National Health and Medical Research Council (NHMRC) was
established under the National Health and Medical Research Council Act 1992
(NHMRC Act). The NHMRC has a number of responsibilities, including:
• ...inquiring into and issuing guidelines and advice on a range of
matters relating to individual and public health, including health
ethics;
• ...advising the minister in relation to the funding of health and
medical research across Australia; and
• ...advising the states in relation to its advice on matters relating to
individual and public health. 18

2.18
Under the NHMRC Act, the Australian Health Ethics Committee (AHEC) is
the principal committee of the NHMRC. Through the AHEC, the NHMRC issues
guidelines and advice on matters of ethics in health research. The NHMRC also has
responsibilities under the Prohibition of Human Cloning for Reproduction Act 2002
(Cth) and the Research Involving Human Embryos Act 2002 (Cth).
2.19
The NHMRC Guidelines set out ethical guidelines for clinical practice and
research involving ART. With respect to donor conception, the guidelines describe
appropriate practices in relation to:
•

providing information and counselling to participants in ART;

•

record keeping;

17

See, for example, Aldridge v Keaton (2009) 42 FamLR 369; Re Michael (2009) 41 FamLR 694;
Re Mark (2003) 31 FamLR 162; Re Patrick (2002) 28 FamLR 579.

18

Dr Clive Morris, NHMRC, Committee Hansard, 29 October 2010, p. 35.
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•

the rights of donor conceived people to information about their genetic
parents and siblings; and

•

limiting the number of people born using gametes from a single donor.19

2.20
While the NHMRC Guidelines provide guidance, they are not legally
binding. 20 However, in some cases, the NHMRC Guidelines are given legal effect
through Commonwealth or state and territory legislation, or through agreements with
Commonwealth bodies which require compliance with the guidelines. 21 In order to be
an accredited ART provider, clinics providing ART services must comply with the
NHMRC Guidelines. 22
Provision of information under NHMRC Guidelines
2.21
The NHMRC Guidelines specify that, in order to facilitate the exchange of
information between donors, recipients and donor conceived people, clinics must have
appropriate arrangements for data collection, data storage and information release. 23
Clinics are required to collect the following information from donors:
•

name, any previous name, date of birth and most recent address;

•

details of past medical history, family history, and any genetic test results; and

•

details of physical characteristics. 24

2.22
The NHMRC Guidelines specify that ART clinics must provide gamete (that
is, sperm or oocyte) recipients with information 'that is relevant to the care of their
donor conceived offspring', including, at least, the following information:
•

details of past medical history, family history and any genetic test results;

•

details of the physical characteristics of the gamete donor; and

•

the number and sex of people conceived using the gametes donated by the
same gamete donor. 25

2.23
The NHMRC Guidelines state that donor conceived people are 'entitled to
know their genetic parents'. Clinics must, on request, provide at least the following
information to donor conceived people (but only if they are 18 years of age or have
'acquired sufficient maturity' to appreciate the significance of the request):
•

details of past medical history, family history and any genetic test results;

19

NHMRC Guidelines, pp 22, 25-29, 33, 41-44 and 49-51.

20

NHMRC Guidelines, p. 15.

21

NHMRC Guidelines, p. 15.

22

NHMRC, 'Regulation of Assisted Reproductive Technology' website,
www.nhmrc.gov.au/research/embryos/information/art.htm, accessed 9 September 2010.

23

NHMRC Guidelines, p. 50.

24

NHMRC Guidelines, p. 50.

25

NHMRC Guidelines, p. 28.
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•

identifying information about the gamete donor; and

•

the number and sex of people conceived using the gametes provided by the
same gamete donor, the number of families involved, and any identifying
information that these siblings have consented to being released. 26

2.24

In relation to gamete donors, the NHMRC Guidelines state that donors are:
…entitled to some information about the recipients of their gametes and the
offspring born (in particular, to prepare them for future approaches by their
genetic offspring). Clinics may provide gamete donors, on request, with
nonidentifying information about gamete recipients, including the number
and sex of persons born. 27

Reproductive Technology Accreditation Committee
2.25
The Reproductive Technology Accreditation Committee (RTAC) is a
committee of the Fertility Society of Australia (Fertility Society), which is the peak
industry body representing the ART sector in Australia. RTAC operates an
accreditation program for ART providers in all states and territories. To become an
accredited ART provider, clinics must comply with the NHMRC Guidelines and the
RTAC Code of Practice. 28 The RTAC Code of Practice sets minimum professional
and laboratory standards for clinics offering fertility services. 29 Compliance with the
RTAC Code of Practice is mandatory for clinics which provide ART treatment
involving human embryos created in-vitro. 30
2.26
Reviews of clinics are undertaken by an independent certification body
approved by the Joint Accreditation System of Australia and New Zealand
(JAS-ANZ). 31 Clinics are accredited each year on 'critical criteria' and every three
years on 'practice criteria'. 32

26

NHMRC Guidelines, p. 29.

27

NHMRC Guidelines, p. 29.

28

NHMRC, 'Regulation of Assisted Reproductive Technology' website,
www.nhmrc.gov.au/research/embryos/information/art.htm, accessed 9 September 2010.

29

RTAC, Code of Practice for Assisted Reproductive Technology Units, May 2008,
www.fertilitysociety.com.au/wp-content/uploads/20080924-rtac-cop-final.pdf, accessed
1 September 2010.

30

Definition of 'accredited ART centre' in section 8 and section 11 of the Research Involving
Human Embryos Act 2002 (Cth); RTAC, Code of Practice for Assisted Reproductive
Technology Units, p. 4.

31

Fertility Society of Australia, answer to question on notice, provided 17 November 2010,
document 3 of 6, RTAC, Code of Practice for Assisted Reproductive Technology Units, p. 7.

32

Associate Professor Illingworth, Fertility Society, Committee Hansard, 3 November 2010,
p. 63.
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State and territory regulation of donor conception
2.27
A brief summary of relevant legislation and practices in the states and
territories is provided below. Appendix 1 to this report contains a table which also
includes information relating to the various state and territory legislative regimes.
Victoria
2.28
Victoria has the longest established and most comprehensive donor
conception legislation of the states, with ART having been regulated there since 1988.
The Infertility (Medical Procedures) Act 1984 (Vic) (1984 Victorian Act) included
requirements relating to counselling, assisted insemination and donor expenses. 33
Under that Act, information that identified any person could be released with the
consent of the person about whom it related.
2.29
In 1995, the 1984 Victorian Act was replaced by the Infertility Treatment Act
1995 (Vic) (1995 Victorian Act) which established the Infertility Treatment Authority
(ITA) (which has since become the Victorian Assisted Reproductive Technology
Authority (VARTA)). The 1995 Victorian Act provided more comprehensive
requirements in relation to counselling, availability of information for donors and
donor conceived people, as well as requirements in relation to donor registers. The
1995 Victorian Act enables donor conceived people, conceived after 1 January 1998,
when they reach 18 years of age, to access information about their donor, subject to
counselling requirements.
2.30
In 2008, the 1995 Victorian Act was replaced by the Assisted Reproductive
Treatment Act 2008 (Vic) (2008 Victorian Act). The 2008 Victorian Act implemented
aspects of a 2004 review of the 1995 Victorian Act relating to, among other things,
assisted insemination, donation of gametes, parentage and access to information.34
Two of the guiding principles of the 2008 Victorian Act are that:
[t]he welfare and interests of persons born or to be born as a result of
treatment procedures are paramount...[and]
Children born as a result of the use of donated gametes have a right to
information about their genetic origins...35

2.31
Under the 2008 Victorian Act, information (such as full name, date of birth
and medical history) about donors, and women who have received treatment using
donated oocytes, sperm or embryos is maintained on two registers. These registers are
called the Central Register (Vic) and the Voluntary Register (Vic).
33

Victorian Assisted Reproductive Treatment Authority website, 'History of assisted reproductive
treatment in Victoria', http://www.varta.org.au/history-of-assisted-reproductive-treatment-invict/w1/i1003269/, accessed 30 June 2010. The Act commenced operation in 1988.

34

Victorian Assisted Reproductive Treatment Authority website, 'History of assisted reproductive
treatment in Victoria', http://www.varta.org.au/history-of-assisted-reproductive-treatment-invict/w1/i1003269/, accessed 30 June 2010.

35

Section 5 of the 2008 Victorian Act.
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2.32
The registered clinic or doctor who provides the donor conception procedure
is required to supply certain information to the Central Register (Vic). Information on
the Central Register (Vic) is classed as either identifying or non-identifying
information. 36 If it is the former, the registry must obtain the consent of the person to
whom the information relates before releasing it, and must refer the applicant to a
counselling service. If it is the latter, the registry may release it directly to the
applicant. The following persons are eligible to apply for access to information held
on the Central Register (Vic):
•

a donor conceived person;

•

a parent of a donor conceived person;

•

a descendant of a donor conceived person; and

•

a donor.

2.33
However, if the donation in question was given and used before 1998, no
information will be provided to the donor conceived person, unless the donor has
lodged their information on the Voluntary Register (Vic). If the donation was given
and used between 1988 and 1997, the donor's consent is needed to provide
information on the Voluntary Register (Vic) to the donor conceived person.
2.34
The following people may lodge information and apply for access to
information held on the Voluntary Register (Vic):
•

a donor conceived person;

•

a parent of a donor conceived person;

•

a relative of a donor conceived person;

•

a descendant of a donor conceived person;

•

a donor; and

•

a relative of a donor.

2.35
Where the Voluntary Register (Vic) contains information that is requested,
that information will be released if the person to whom it relates has consented to that
release.
2.36
On 23 June 2010, the Victorian Legislative Council referred an inquiry into
donor conception to the Victorian Parliament's Law Reform Committee. That inquiry
specifically focused on legal and other issues in relation to donor conceived people
being given access to identifying information about their donors and donor conceived
siblings, regardless of when the donation was made. The inquiry was also reviewing
36

Identifying information is information that would directly identify a person and could include,
for example, name, date of birth, address, occupation and medical histories of the person and
their family. Non-identifying information could include, for example, sex, year of birth, eye and
hair colour, height, weight, level of education and qualifications, marital status, number of
children, nationality, culture, religion and interests.
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the impacts of the transfer of the donor registers held by the ITA to the Registrar of
Births, Deaths and Marriages. 37 The Law Reform Committee tabled an interim report
on 15 September 2010, in which it made two recommendations, 38 but the inquiry
lapsed with the prorogation of the 56th Victorian Parliament on 2 November 2010.
New South Wales
2.37
The Assisted Reproductive Technology Act 2007 (NSW) (NSW Act)
commenced on 1 January 2010 and aims to:
…assist people conceived using donated gametes (ova and sperm), to
identify their donor. This legislation gives donors and their offspring the
opportunity to access this information in a structured way. 39

2.38

One of the objects of the NSW Act is to protect the interests of:

•

a person born as a result of ART treatment;

•

a person providing a gamete for use in ART treatment or for research in
connection with ART treatment; or

•

a woman undergoing ART treatment. 40

2.39
The NSW Act establishes a central register of information about donors and
donor conceived people. ART providers are required to supply both non-identifying
and identifying information to the register, including:
•

the donor's full name, address, date and place of birth;

•

the donor's ethnicity and physical characteristics;

•

any medical history or genetic test results of the donor and the donor's family
that are relevant to the future health of:
•

a person undergoing ART treatment involving the use of the donated
gamete;

•

any donor conceived person born as a result of that treatment; and

•

any descendants of any such donor conceived people;

37

From 1 January 2010, responsibility for the Voluntary Register and the Central Register was
transferred from VARTA to the Registrar of Births, Deaths and Marriages.

38

The recommendations were that, firstly, the Victorian Government should consider as a matter
of urgency whether measures should be taken to ensure that existing and unprotected donor
records are preserved and, secondly, that the 57th Parliament re-refer the terms of reference to
enable the committee to complete its final report: see, Victorian Parliament Law Reform
Committee, Inquiry into access by donor-conceived people to information about donors,
Interim Report, September 2010.

39

NSW Department of Health website, 'Assisted Reproductive Technology',
http://www.health.nsw.gov.au/hospitals/phc/art.asp, accessed 15 June 2010.

40

Section 3 of the NSW Act.
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•

the name of each ART provider who has previously obtained a donated
gamete from the donor and the date on which the gamete was obtained; and

•

the sex and year of birth of any child born using oocytes or sperm provided by
the donor (donors can provide updated information to the register if they
choose). 41

2.40
As in Victoria, the NSW register is not retrospective, and can be accessed
only by people who were conceived after 1 January 2010 (or their donors).
2.41
For people conceived before 1 January 2010 (or their donors), the NSW Act
establishes a voluntary register. A person is only able to access information from the
voluntary register if the person to whom the information relates has consented.42
South Australia
2.42
In South Australia, donor conception is regulated by the Reproductive
Technology (Clinical Practices) Act 1988 (SA) (SA Act). 43 Significant amendments to
the SA Act commenced on 1 September 2010, and section 4A of the SA Act now
provides:
[t]he welfare of any child to be born as a consequence of the provision of
assisted reproductive treatment in accordance with this Act must be treated
as being of paramount importance, and accepted as a fundamental principle,
in respect of the operation of this Act.

2.43

Under the amended SA Act, the Minister is empowered to:

•

establish a donor conception register; and

•

require people to provide information for the purpose of preparing or
maintaining the register. 44

2.44
However, the donor conception register will not record information about
ART treatment which occurred before the amendments commenced. 45
2.45

Information required to be provided under the SA Act includes:

•

the donor's full name and nominated contact address;

41

NSW Department of Health website, 'Assisted Reproductive Technology',
http://www.health.nsw.gov.au/hospitals/phc/art.asp, accessed 15 June 2010.

42

NSW Department of Health,
http://www.health.nsw.gov.au/resources/hospitals/phc/pdf/volunteer_donor_registerart_a4.pdf,
accessed 26 November 2010.

43

Formerly the Reproductive Technology Act 1988 (SA). The name was changed in 2003 when
the Reproductive Technology Act was amended to remove the regulation of embryo research
from its provisions.

44

Section 15 of the SA Act.

45

Subsection 15(8) of the SA Act.
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•

the full name and nominated contact address of the person to whom assisted
reproductive treatment using the donor's human reproductive material was
provided;

•

the full name of any child born as a consequence of such assisted reproductive
treatment (if known); and

•

any other information required by relevant regulations. 46

2.46
Under section 16 of the SA Act, clinics and doctors are required to collect and
keep information about ART procedures that is specified under the regulations. The
SA regulations provide that disclosure of identifying information about a donor is
permitted where the donor consents, or as required or authorised by the NHMRC
Guidelines. 47
2.47
The regulations also provide that any clinical practice involving human
reproductive material must be undertaken in compliance with the relevant
requirements of the NHMRC Guidelines. 48
Western Australia
2.48
Commencing in 1993, the Human Reproductive Technology Act 1991 (WA)
(WA Act) regulates all ART practices in Western Australia.
2.49

One of the objects of the WA Act is to ensure:
…that the prospective welfare of any child to be born consequent upon a
procedure to which this Act relates is properly taken into consideration… 49

2.50
The WA Act requires complete medical records about the donor and the
treatment cycle to be made and stored in clinics. Further, the WA Act places an
obligation on the Commissioner of Health to establish and maintain registers of
information about all types of ART procedures, including donor conception, which
must include specified information about donors and recipients. Clinics licensed under
the WA Act must provide information to these registers.
2.51
The WA Act also establishes the Reproductive Technology Register.
Information about all ART treatments carried out in Western Australia is included on
the Reproductive Technology Register.

46

Section 15 of the SA Act.

47

Subregulation 4(4) of the Assisted Reproductive Treatment Guidelines 2010 (SA).

48

Paragraph 8(2)(a) of the Assisted Reproductive Treatment Regulations 2010 (SA); NHMRC
Guidelines, http://www.nhmrc.gov.au/publications/synopses/e78syn.htm, accessed
31 August 2010.

49

Section 4 of the WA Act.
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2.52
Stored information may include the donor's physical characteristics, family
background, level of education, interests, and personality. However, information about
donor conceived people is more limited and is not updated. 50
2.53

In terms of access to donor information in Western Australia:
…with amendments to the [WA] Act in December 2004, donor conceived
persons upon reaching the age of 16 years having undertaken approved
counselling have a right to access identifying information about the donor.
As a result of these changes to legislation only those donors who consent to
their identifying information being released to donor conceived persons
upon reaching the age of 16 are able to donate human reproductive
material. 51

2.54
In relation to non-identifying information, the WA Act allows parties to a
donation to access such information from a clinic or from the register. 52
2.55
As with other states that have legislated in this area, the WA Act is not
retrospective. For people who were donor conceived prior to 1993 (or their donors),
the only potential source of information is the clinic where the treatment was carried
out. 53 Western Australia has also established a voluntary register to assist donor
conceived people who wish to find out about their genetic origins and donors who
want to know if a child has been born as a result of their donations. Identifying
information on the voluntary register is only provided where the person to whom the
information relates has given written consent. 54

Other states and territories
2.56
There is no specific legislation regulating donor conception in Queensland,
Tasmania, the Northern Territory or the Australian Capital Territory. For the
regulation of standards and practices in relation to ART, these jurisdictions rely on:
•

the NHMRC Guidelines; and

50

Reproductive Technology Council website, 'Questions and answers about the donation of
human reproductive material', http://www.rtc.org.au/publications/docs/Q&A.pdf, accessed
16 June 2010, pp 5-6.

51

Reproductive Technology Council website, 'Questions and answers about the donation of
human reproductive material', http://www.rtc.org.au/publications/docs/Q&A.pdf, accessed
16 June 2010, p. 5.

52

Western Australia Department of Health, Submission 126, p. 7.

53

Reproductive Technology Council website, 'Questions and answers about the donation of
human reproductive material', http://www.rtc.org.au/publications/docs/Q&A.pdf, accessed
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•

the certification of ART providers by the Reproductive Technology
Accreditation Committee (RTAC) of the Fertility Society of Australia
(Fertility Society).

Concerns about regulation of donor conception practices
2.57
During the course of the inquiry, a large number of submitters and witnesses
expressed significant discontent with the current regulation of donor conception by the
states and territories. 55
2.58

Three key concerns were identified, namely:

•

inconsistent state and territory approaches to the information that donor
conceived people, their families and donors may access;

•

inadequate regulation in the states and territories where there is no specific
donor conception legislation; and

•

the lack of national regulation and a national framework to:
•

ensure consistency;

•

prevent donors and recipients being able to travel between states and
territories to donate or access services; and

•

regulate the importation of donor gametes and embryos into Australia.

Inconsistency in approaches to availability of information
2.59
A key concern raised by submitters was the differences in access to
information for donor conceived people on the basis of the state and the year in which
they were conceived. 56 Monash IVF, which operates clinics in both Victoria and
Queensland, stated:
[at] this point...the rights of a donor conceived person in Victoria born after
1998 compared to someone born in Queensland [are] vastly different with
the Victorian person having the legal right to identifying information about
their donor...
Due to changes in legislation in Victoria there are some families with donor
conceived children who were born under different iterations of the
55

See, for example, Mrs Susan Hurst, Submission 2, p. 3; Submission 4 (name withheld);
Ms Zoe Brillante, Submission 6; Mr Adam Quinlivan, Submission 12, p. 2;
Ms Elizabeth Lorbach, Submission 14; Mr Michael and Mrs Laureen Dempsey,
Submission 27; Dr Sonia Allan, Submission 30, p. 3; Submission 33 (name withheld), p. 2;
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Submission 73; Ms Romana Rossi, Submission 75, p. 5; Mrs Elizabeth Kennelly,
Submission 80; Ms Elizabeth Hurrell, Submission 101, p. 3; Monash IVF, Submission 120, p. 2;
Mrs Caroline Lorbach and other members of the DCSG, Committee Hansard,
2 November 2010.

56

See, for example, Rainbow Families Council, Submission 73, p. 2; Monash IVF,
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legislation therefore each child/person [has] different sets of rights in terms
of what information that person is entitled [to] about their genetic origins. 57

2.60

In addition, the Rainbow Families Council stated:
...some children in the one rainbow family have been conceived at different
times in different clinics across different states or territories using donors
with different identity‐release provisions. The past practice has created a
confusing and often upsetting situation for parents and their
donor‐conceived children when, for example, only one child has access to
the identifying information about their donor while the other child does
not. 58

2.61
Differences in legislation between the states and territories can result in
parties accessing gametes or embryos from different states in order to take advantage
of a more favourable release of information. Ms Karen Boyd – a mother of donor
conceived children – explained her experience in which donors donated an embryo in
one state and made it available in another state, specifically to enable the donor
conceived child to access information about those donors:
[m]y son was born in 1999 and we have both non-identifying and
identifying information available to us when he is 18 years old, thanks to
the Victorian Registry. His embryo was conceived in NSW but his donors
wanted their information available to a child if a child was born from their
donation. So the embryo was made available to [us in Victoria] as Victoria
at the time was the only state that had a registry available. 59

2.62
As well as variations in the amount of information able to be released
depending on where and when a child was conceived, there are differences in the
non-identifying information provided about donors to recipients. Solo Mums by
Choice (SMC Australia) submitted:
[m]embers report great inconsistency regarding information provided about
sperm donors. This ranges from a brief physical description regarding
height/hair/eye colour to several pages of information relating to the donor's
physical characteristics as well as medical history, interests/personality and
family history. In some cases even minimal information is not provided
until after a pregnancy is confirmed. It is not clear what steps clinics take to
ensure that information provided by donors is accurate or complete. 60

Regulation in jurisdictions with no specific legislation
2.63
Particular concerns were expressed about the states and territories where
clinics are only required to comply with the NHMRC Guidelines and the RTAC Code
of Practice. The Donor Conception Support Group of Australia (DCSG) argued that
57
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the NHMRC Guidelines are insufficient, particularly because the RTAC clinic
accreditation processes are not transparent. As a result, it is not clear that clinics are
complying with the NHMRC Guidelines. 61
2.64
One submitter advised the committee that when she conceived her child by
donor conception, she was initially told that the donor was an identity-release donor
but later found out, after conceiving, that the donor was a non-identity release donor. 62
However, as noted earlier in this report, the NHMRC Guidelines do not allow for
anonymous donations. 63
2.65
Similarly, Dr Sonia Allan, a legal academic and researcher in the area of
donor conception and the use of ART, noted that there is no evidence that the
NHMRC Guidelines are implemented in practice. Specifically, there is no oversight of
clinics to ensure identifying information is made available to donor conceived
people. 64 The DCSG has likewise argued that clinics are not making sufficient efforts
to encourage past donors to place their information on voluntary registers, as required
by paragraph 6.1.3 of the NHMRC Guidelines. 65
2.66
It was suggested by Miss Lauren Burns, a donor conceived person, that a way
to address the apparent lack of transparency about the accreditation process would be
to:
...[have] an ombudsman for assisted reproductive treatments similar to, say,
the banking or insurance industries so it gives people a way that they can
investigate complaints. 66

2.67
SMC Australia suggested that all clinics should be audited by a truly
independent body and should be accountable to a government authority. 67
2.68
However, at the public hearing in Canberra, Dr Martyn Stafford-Bell from the
Canberra Fertility Centre explained that, in his view, the NHMRC Guidelines are
enforceable. This is because, if a clinic does not provide evidence of compliance, the
RTAC is able to recommend to the Australian Government that the clinic's patients do
not receive Medicare benefits until the clinic becomes compliant. 68 Dr Stafford-Bell
contended that the NHMRC Guidelines are 'perfectly adequate', but that '[i]t is a
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question of enforcing them'. 69 He advised the committee that he is aware of at least
two clinics which have had their accreditation withdrawn or which have been
sanctioned for failure to comply with the NHMRC Guidelines. 70
2.69
Dr Clive Morris from the NHMRC advised that the NHMRC Guidelines
'contain a range of requirements which are worded as 'should' or 'must', but they do
not contain sanctions. It would be up to whichever body was responsible for
regulation to apply sanctions'. 71 He indicated that the NHMRC's role is 'not to police
the [NHMRC] Guidelines' and acknowledged that the NHMRC Guidelines are not
enforceable under law. 72
Support for uniform legislation to ensure consistency
2.70
Several submissions supported the development of uniform legislation to
regulate donor conception, in order to ensure that donor conception practices and
access to information for donor conceived people are consistent across Australia. 73
Ms Kate Dobby, who worked as the Registers Officer at the former ITA in Victoria,
submitted that the fact that people are currently able to cross jurisdictions to take
advantage of more favourable regulation 'makes a mockery of jurisdiction-based
attempts to maintain records of donor conception and the people born' and 'dilutes any
attempt by one or another jurisdiction to effectively regulate practices'. 74
2.71
The Victorian Infertility Counsellors Group similarly argued that the RTAC
Code of Practice and the NHMRC Guidelines have limited capacity to ensure
uniformity, because there is little scope for these bodies to monitor practices across
Australia and implement consequences for non-compliance. In particular:
[a] national legislative framework would provide that extra step in ensuring
that all states have a uniform approach to ensuring equitable access to
treatment, protection of the rights of all parties involved in donor
arrangements and a systemised approach to data collection, information
provision and counselling and related support. 75

2.72
The submission from Mrs Leonie and Mr Warren Hewitt, parents of donor
conceived children, indicated that the lack of consistent legislation across Australia
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enables some donors to donate in a number of states. 76 This has resulted in one of
their donor conceived children having 31 half-siblings. 77
2.73
The Canberra Fertility Centre supported the development of uniform
legislation involving donor conception throughout Australia, including legislation to
limit the number of families who achieve a live birth using gametes donated by a
single individual. 78 However, the Centre noted that:
[t]he demand for donated gametes in Australia far exceeds the supply, and
therefore we recommend that any regulatory or legislative changes
regarding donor conception should take the rights and preferences of donors
into consideration, in order to encourage donation, thereby allowing more
Australians affected by infertility access to treatment with donor gametes. 79

2.74
Some submitters encouraged the development of national legislation based on
the Victorian model. 80 The committee notes that it is also possible that the NHMRC
Guidelines could be used to provide a starting point for the development of national
legislation in relation to the rights of donor conceived individuals.
Commonwealth legislation
2.75
Some submitters strongly supported the Commonwealth legislating to regulate
donor conception as a way to address inconsistencies between the states and
territories. 81 Others were concerned that having state or territory legislation, as well as
federal legislation, could create a significant regulatory and compliance burden. 82
Support for Commonwealth legislation
2.76
Mr Damian Adams suggested that the Australian Government should legislate
to ensure 'uniformity in the provision and control of the practice' of donor conception
to ensure that donor conceived people across Australia are treated in the same way. 83
2.77

The DCSG expressed its strong support for Commonwealth action:
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[t]he Federal [G]overnment has, in the past, justified their inaction in the
area of donor conception by saying that it is a health matter and only the
states have the jurisdiction to legislate in this area. We would put forward
three points against this. Firstly, health departments are not the best place
for legislation to do with donor conception. The issues that families and
individuals involved in donor conception face are social [and] emotional for
the most part; they deal with lack of genetic and social heritage very much
like adoption. Secondly, most states have declined to do anything about
donor conception, [a]nd thirdly the Federal Government has already set a
[precedent] for legislating in the health area with its Prohibition of Cloning
for Reproduction and Research Involving Human Embryos Acts. 84

2.78
Similarly, Ms Kylie Dempsey, who is a donor conceived person, submitted
that regulation and legislation for donor conception practices is inconsistent in
Australia and that this has had an effect on donor conceived people. 85 In particular,
she expressed concern about the Australian Government's lack of involvement when,
in her view, donor conception practices require further regulation to prevent 'heartache
in its clients' and 'medical emergencies in donor conceived children who don't have
medical histories of their donor'. 86
Constitutional head of power
2.79
In relation to whether a constitutional head of power exists to allow the
Commonwealth to legislate in this area, Dr Sonia Allan suggested that the external
affairs power could be used to 'protect existing records,...to require the...release of
information to donor-conceived individuals about their genetic heritage [and to set] up
a national database which would provide for consistency across the nation in relation
to data retention and release'. 87 Dr Allan also noted that Australia has obligations
under international treaties to protect children, and to ensure that children are not
denied the right to an identity or denied the ability to have a relationship with their
parents. 88
2.80
As examples, Dr Allan cited the Convention on the Rights of the Child,
particularly Article 2 (to prevent discrimination against children), Article 3 (best
interests of the child to be a primary consideration in all actions of the state involving
the child), Article 7 (every child has a right to know and be cared for by their parents),
Article 8 (every child has a right to preserve his or her identity) and Article 13 (child's
right to freedom of expression). Dr Sonia Allan also drew on Article 7 (all are equal
before the law and entitled to equal protection of the law) and Article 25(2) (all
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children should enjoy the same social protection) of the Universal Declaration of
Human Rights. 89
Concerns about further regulation of clinics
2.81
IVF Australia, which operates in New South Wales, expressed concern about
the potential regulatory and compliance burden for clinics if there is both state and
Commonwealth legislation regulating this area. 90
2.82
While most submissions supported further regulation of ART clinics, some
submitters noted that changes to state legislation have negatively impacted upon them.
These submitters were concerned that further changes may limit the ability for people
to access ART services. For example, the mother of a donor conceived child in NSW
commented that the introduction of the NSW Act had created difficulties in seeking to
have her female partner conceive a child using sperm from the same donor. 91
2.83
In addition, some evidence suggested that further regulation of fertility clinics
has the potential to drive donors into unregulated spheres. One submitter noted:
[t]here are more Australian donors donating through unregulated
international internet web sites than there are in Australian IVF clinics.
Government regulations have totally driven donors away from regulation
and monitoring. Donors on these sites are not regulated by regulations
covering STD status, [f]ertility, [c]onsanguinity & contact between donors
and children. 92

Regulation of private arrangements
2.84
A few submissions suggested that, in addition to regulating fertility clinics,
there was a need to regulate private arrangements involving donor conception. This is
despite perceived difficulties in relation to the regulation of private arrangements. 93
Dr Damien Riggs, a researcher in the field of sperm donation, suggested that it is
necessary to regulate private arrangements in order to:
•

ensure all parties have adequately considered the consequences of donor
conception;

•

provide legal protection to all parties;

•

help prevent health risks arising from lack of appropriate screening of sperm;
and

89

Dr Sonia Allan, answer to question on notice, provided 8 November 2010, pp 1-5.

90

Submission 23, p. 1.

91

Ms Zoe Brillante, Submission 6, p. [1]. Section 27 of the Assisted Reproductive Technology Act
2007 (NSW) imposes limits on the number of women who may use sperm from a single donor.

92

Submission 1 (name withheld), p. 1.

93

See, for example, Dr Damien Riggs, Submission 19, p. 1; Submission 29 (name withheld),
p. [2]; Ms Vanessa Ferguson, Submission 55, p. 3; Submission 157 (name withheld), p. 2.

Page 27
•

ensure donor conceived individuals are able to access information about their
donor. 94

2.85

In relation to the final point, Dr Riggs noted:
[w]hilst the majority of the participants in my research indicated
willingness to be identified by children conceived of their donations, such
willingness cannot be relied upon, and certainly not 18 or more years after
the donation is made. Legislating for the recording of donor information in
private arrangements in a public registry that can be accessed by
donor-conceived children after the age of 18 would thus help to protect the
rights of such children to access information about their genetic history at
the very least. 95

Regulation of international donations
2.86
Submitters and witnesses expressed concerns about the practice of using
donated gametes, particularly sperm, from overseas donors. However, there was
conflicting evidence about the extent to which importation of gametes and embryos
occurs in Australia.
2.87
Some submissions and witnesses suggested that donations from overseas
should be banned in Australia, because the geographical barriers make it more
difficult for a donor conceived person to establish a relationship with their donor. 96
2.88
For example, Mrs Caroline Lorbach of the DCSG raised objections to all
overseas donations:
[w]e have a problem with semen being imported–full stop. Children have
enough problems trying to find donors within this country let alone having
to cope with contacting another country. It just adds yet another level of
difficulty to an already serious problem. 97

2.89
Mr Richard Egan, from FamilyVoice Australia, also opposed the importation
of sperm:
[i]n terms of importation from overseas, I think that has got to be stopped. It
is unjust to the child to have this dad in some foreign country who in 18
years time they are going to have the alleged right to track down. 98

2.90
The Victorian Infertility Counsellors Group also suggested that the
importation of gametes or embryos from overseas should be banned where
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information about the donor cannot be provided for relevant records and if the donor
cannot be counselled about, and consent to, donating within the jurisdiction where his
or her donation will be used. 99
2.91
However, the Canberra Fertility Centre also noted the low level of sperm
donations in Australia relative to demand, and indicated that the majority of donor
treatment cycles it undertakes involves the use of donor sperm imported from
overseas. 100 Dr Martyn Stafford-Bell advised the committee that his understanding is
that most imported sperm comes from the United States of America and that
'American clinics have stricter guidelines than [Australia]'. 101 Despite this,
Dr Stafford-Bell indicated that he would not be concerned if the NHMRC Guidelines
were updated to better address issues that arise when dealing with imported sperm. 102
2.92
Conversely, Mr Lyle Shelton from the Australian Christian Lobby noted his
organisation's strong opposition 'to the importation of sperm and other gametes
because the regulatory system in the United States, in particular, is fairly loose'. 103
2.93
Associate Professor Peter Illingworth, from the Fertility Society, advised the
committee:
[i]t is not true to suggest...that the majority of donor gamete treatment in
this country is through the use of imported sperm. Most clinics in Australia
do not use sperm that has been imported from overseas. 104

2.94
Associate Professor Illingworth also suggested that there may be situations
where imported sperm is of benefit. For example, there may be circumstances where
the parties have a particular ethnic background and it is difficult to obtain sperm from
a person with the same ethnic background:
...there are situations, particularly with ethnically diverse families, where
the use of imported sperm may be the only option couples have to have a
family. In deciding whether to use sperm that has been donated overseas,
clinics have to weigh up the interests of the couples in front of them who
[are] trying to have a family against the long-term interests of the children
who have been conceived from donor gametes. 105
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Prohibition of any form of donor conception
2.95
Some submissions and witnesses were entirely opposed to the practice of
donor conception. Mr Lyle Shelton, on behalf of the Australian Christian Lobby,
stated that 'ART or NRT should be limited to circumstances where the biological
parents [or close family members] are able to provide the gametes'. 106
2.96
The Australian Christian Lobby argued that self-identity problems impose
such burdens on donor conceived children that donor conception should be prohibited:
[t]here should be a moratorium on all forms of donor conception and
surrogacy, because by intentionally fracturing parenthood before the
conception of the child, they necessarily impose intolerable burdens of
identity bewilderment on the child. Such procedures are never in the best
interest of the child to be conceived. 107

2.97
At the Melbourne public hearing, Mrs Myfanwy Cummerford, a person
conceived using donor conception, stated that she does not support donor conception
'until there is an agreed legislative position where the child that comes into the world
has the right to access and a relationship with their biological father'. 108
2.98
A former sperm donor, Mr Michael Linden, noted that, if he had the choice
again, he would never have become a sperm donor 'and thereby relinquished [his]
unborn children'. 109 He noted that he now feels cheated and at times angry that he may
never meet some of the children conceived as a result of his donations:
[w]hat is most troubling about gamete donation is that it purposely severs a
connection of the sort that normally informs a person's sense of identity...
...
To the parents, whether they would wish it or not, and whether they
disclose to their child or not, the child will always be the donor's child. He
is the father of that child. This is an inescapable biological fact and the
fundamental reason why the continuing practice of donor insemination is a
tragic if not a criminal mistake. 110
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CHAPTER 3
Establishment of a national register
3.1
This chapter examines whether the establishment of a national register to
retain information about donor conception practices would address issues in relation
to the current management of donor conception data. In particular, this chapter
discusses:
•

arguments in support of a national register;

•

suggested approaches for a national register, including:
•

the role of the register;

•

what information could be captured;

•

how the register should be administered;

•

how the register would operate;

•

the need for donor conceived people to access information about
their biological siblings; and

•

whether the register should be retrospective;

•

opposition to the establishment of a national register; and

•

the role of a voluntary register and an associated DNA database in
enabling donors and donor conceived people whose records have been
destroyed to locate one another and any donor siblings.

Support for the establishment of a national register
3.2
The majority of submitters and witnesses supported the establishment of a
national register in place of state-based registers. 1 Support for a national register
generally resulted from concerns about the current management of data in relation to
donor conception. Such concerns stem from differences in legislation and regulation,
and access to information for donor conceived people (and their families) across
Australia, along with concerns about compliance with the NHMRC Guidelines and
RTAC clinic accreditation processes.

1
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p. [2]; Ms Karen Boyd, Submission 16, p. 2; Mr Michael and Mrs Laureen Dempsey,
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2 November 2010, p. 37; Ms Marianne Tome, Victorian Infertility Counsellors Group,
Committee Hansard, 3 November 2010, pp 72-73.

Page 32

Historical record-keeping practices
3.3
A number of submissions indicated that record-keeping practices in the early
days of donor conception were very poor, with clinics only retaining records for a
limited period.2 This approach reflected the view which existed during the 1970s and
1980s that donor anonymity should be maintained. As Mr Michael Williams, a donor
conceived person, informed the committee:
I contacted the doctor who practised at the clinic at which [I] was
conceived...[The] junior doctor...told me that all records of my donor had
been destroyed. He was very nice to me. He apologised that attitudes in the
early 1980s were different and that a policy of secrecy between offspring
and parents and between the medical profession and the state and offspring
persisted. 3

3.4

Mr Warren Hewitt of the DCSG also noted:
[t]he...people, whose records were destroyed, came about because clinics
had made guarantees to donors that their identity would never be revealed
and clinics became afraid that they [would] be in a position of conflict, so
they destroyed the records. 4

3.5
Ms Kimberley Springfield asserted that such attitudes reflected the view that
records relating to donor conception should be treated in the same way as any other
medical records. 5 Dr Sonia Allan made a similar point:
[t]he retention of information on donors has traditionally been within the
sole discretion of medical clinics and doctors performing donor conception.
State and territory legislation specifies a period in which medical records
must be retained but, after this period, information on donors may be
destroyed. It is therefore common for donor‐conceived individuals, when
informed of their donor‐conceived status and curious for information about
their donor, to be informed by the clinics at which they were conceived that
such information has been destroyed. 6

Variations in record-keeping
3.6
While record-keeping practices have improved since the 1970s and 1980s,
there is still wide variation between jurisdictions regarding record-keeping
requirements. In Victoria, New South Wales and Western Australia, which have
registers, clinics are required to provide information about donors, donor recipients
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and children conceived through donor conception procedures to the Registrar of
Births, Deaths and Marriages, or a similar body, for entry into a central register. 7 It
appears that in states and territories without registers, these births are only reported to
the Australian Institute of Health and Welfare's National Perinatal Statistics Unit.
3.7
Ms Kate Dobby, a submitter who worked for four years at the Donor
Registers Service in Victoria, noted the difficulties in accessing information across
jurisdictions because of the variations in record-keeping practices:
[o]ne of the main difficulties that I encountered in my work was the
inability to access the information (whether held by a Victorian or interstate
clinic, hospital or other body holding records) that was needed in order to
fulfil the management of the Registers. This was not just because there has
been a history of this information being destroyed or haphazardly collected
by practitioners and clinics, but was also a direct result of the lack of
specific provision in legislation and regulations to enable the Regulator to
have the authority to access relevant information, whether in making
provisions for access to records relating to a clinic or agency which had
closed, or to access records held interstate by a body outside of jurisdiction
(but involving records of patients or donors relating to the requesting
jurisdiction). This had implications for my ability to release information to
people [to] whom the legislation granted rights of access. 8

Record-keeping under NHMRC Guidelines
3.8
The NHMRC Guidelines apply in jurisdictions where there is no legislation
specifically regulating the management of data in relation to donor conception.9 The
NHMRC Guidelines specify that clinics should store all relevant information about
participants indefinitely, in a way that is secure but is accessible to all participants
(under the conditions set out under the NHMRC Guidelines). 10
3.9
In particular, the NHMRC Guidelines provide the following advice on data
management:
[c]linics should
record-keeping:

have

the

following

overall

arrangements

for

...
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section 45 of the Human Reproductive Technology Act 1991 (WA).

8

Submission 103, p. 3.

9

The guidelines apply to South Australia in this respect by operation of subregulation 8(2) of the
Assisted Reproductive Treatment Regulations 2010 (SA), which specifies that a condition of
registration of an assisted reproductive technology provider is compliance with the NHMRC
guidelines.

10

Paragraph 10.3.4 of the NHMRC's Ethical Guidelines on the Use of Reproductive Technology
in Clinical Practice and Research (2007).
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•

arrangements to store relevant information about participants in a
procedure involving the use of donated gametes or embryos in a way
that is secure but accessible to the persons born as a result of the
procedures, and the participants, under the conditions described in
paragraphs 6.10 to 6.13 [these paragraphs relate to entitlements to
information by donor conceived people, including medical information
and personal information, and providing donors with information about
children born from their donations];

•

arrangements to ensure transfer of records to a suitable person or
location when a clinic closes or a practitioner ceases to practise (such
arrangements should ensure that records stay with the gametes and
embryos to which they relate); and

•

provision to keep records indefinitely (or at least for the expected
lifetime of any persons born). 11

3.10
While the NHMRC Guidelines specifically provide for the transfer of records,
Mrs Caroline Lorbach from the DCSG argued that these obligations do not assist
where:
...those records...are being held perhaps in garages, in storage from doctors
who have retired or doctors who have died. Their children are probably
holding on to some records. So we have a lot a very valuable records being
held outside clinics. One of our son's records are being held by a
pharmaceutical company. 12

3.11

Mrs Lorbach went on to explain that, in relation to her son:
[w]hen we first approached the clinic where we conceived him, we wanted
to write a letter to the donor to say thank you and...to ask whether in future
he might be willing to answer any questions. The clinic said they would
contact the donor for us but we got a reply...saying that they could not find
him, that he was not at the address he had registered. So we left it for a
while...We then spoke to a counsellor and asked again could she try to find
the donor and could she use other means of finding him, perhaps electoral
rolls. She said yes, that they would do that. She got back to us quite quickly
and said that she had found the donor at the address the clinic had—he had
never moved. Our only conclusion was that the clinic had lied to us when
they told us that they had tried to contact him. What happened then was that
the donor did not want to have any contact with us but he was willing to
give the counsellor a good amount of information which we could pass on
to our son. To get the basic information, to contact that donor the counsellor
had to then go to the pharmaceutical company to get the contact
information which was in storage there. 13

11

Paragraph 10.1.1 of the NHMRC Guidelines.

12

Committee Hansard, 2 November 2010, p. 5.

13

Committee Hansard, 2 November 2010, p. 6.
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3.12
A number of submissions noted that records about donor conception need
special protection and should be held permanently for donor conceived people (and
their children) to access easily. 14
Variations in nature of data recorded
3.13
As noted earlier in this report, the NHMRC Guidelines require clinics to keep
information from gamete donors (or gamete providers for donated embryos), such as
the donor's name, date of birth, address, details of physical characteristics and details
of their past medical and family history. 15
3.14
However, submissions from SMC Australia and others highlighted that there
is great variation between states and territories, and even between clinics within the
same jurisdiction, in relation to the recording and release of information about donors
and any offspring conceived as a result of their donation. 16
Tracking past donors
3.15
Some submissions noted that most treating clinics and doctors do not have the
expertise or the facilities to keep track of past donors and patients, or to facilitate
contact between donors and donor conceived people. However, there is an implicit
obligation to do so where they hold records relating to donor conception. 17
3.16

The NHMRC Guidelines place the onus on donors to keep clinics updated:
[c]linics should tell gamete donors (or gamete providers for donated
embryos) that it is their ethical responsibility to keep the clinic informed
about any changes to their health that may be relevant to the persons born
or the recipients of their donation, and about changes to their contact
details. 18

3.17
However, on the basis of evidence received during the inquiry, it would
appear that donors are not keeping clinics updated. To illustrate this point,
Ms Fiona Hearne of SMC Australia provided the following example:

14

See, for example, Miss Laura Burns, Submission 40, p. 1; Ms Kimberley Springfield,
Submission 52, p. [2]; DCSG, Submission 122, p. 137. It is also worth noting that, in the
Netherlands, records are required to be retained for 80 years and may be accessed by donor
conceived people and their direct relatives. Similarly, in the case of adoption, many records,
particularly birth certificates, in Australia are accessible by adopted people and their close
relatives, and there is a requirement that these records be kept in perpetuity.

15

Paragraph 10.3.1 of the NHMRC Guidelines.

16

Submission 99, p. 5. See, also, Rainbow Families Council, Submission 73, p. 2;
Ms Elizabeth Hurrell, Submission 101, p. 3.

17

Public Interest Law Clearing House (PILCH), Submission 125, p. 8; see, also, Ms Kate Dobby,
Submission 103, p. 3.

18

Paragraph 10.3.2 of the NHMRC Guidelines.
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[w]e have a member with a child who is not yet one year old. She has asked
her clinic to see whether her donor would be open to receiving a letter,
which he indicated on his form. The clinic have told her that they have lost
contact with him. This is not a donor who would have donated 10 or more
years ago; this is a recent donation. 19

3.18
Many submissions noted that there is substantial variation in relation to the
handling of requests for information or for assistance in facilitating contact. For
example, some submissions noted that the clinics they had encountered were reluctant
to assist because they were not legally empowered to provide information or facilitate
contact. 20 Others highlighted that many clinics do not have any procedures or
guidelines in place on how to handle such requests, and that requests are handled on
an ad hoc basis, with the level of assistance provided often depending on the
willingness of the particular individual handling the request to assist. 21
3.19
Some submitters indicated that the lack of clear procedures to locate donors
can leave individuals having to personally pursue various avenues to try to locate
information about their donor. For example, after being told by the Infertility
Treatment Authority (ITA) (which held the relevant records) that it could not write to
her donor to see if he was willing to disclose his identity, Miss Lauren Burns
personally tracked down the doctor who facilitated her conception, who subsequently
agreed to write to her donor. 22
3.20
Ms Robyn Bailey of SMC Australia advised the committee that clinics vary in
the amount of effort they are willing to make to assist parties to locate donors. 23
However, Mrs Leonie Hewitt of the DCSG indicated the Royal Hospital for Women
went to 'extraordinary lengths' to assist her family, and 'need to be commended for
that'. 24 Further:
[the Royal Hospital for Women] have set up their own voluntary register—
sadly, it is hidden on their website. We did some publicity for that years
ago. They did electoral checks. They did an internet search Sydney-wide
and Australia-wide. They sent letters out to people with the same surname.
They have his surname but no date of birth. So they did an awful lot... 25

19

Committee Hansard, 2 November 2010, p. 44.

20

Miss Lauren Burns, Submission 40, pp 3-4; Public Interest Law Clearing House (PILCH),
Submission 125, p. 8.

21

See, for example, Miss Lauren Burns, Submission 40, pp 3-4; Mrs Caroline and
Mr Patrice Lorbach, Submission 76, p. 5; Mr Michael Adams, Committee Hansard,
3 November 2010, p. 7.

22

Submission 40, p. 4.

23

Committee Hansard, 2 November 2010, p. 44.

24

Committee Hansard, 2 November 2010, p. 11.

25

Committee Hansard, 2 November 2010, p. 11.
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3.21
Dr Martyn Stafford-Bell of the Canberra Fertility Centre indicated that, if his
clinic was approached by a donor conceived child, 'then we would make every
possible effort to contact the donor'. 26
Need for national consistency
3.22
SMC Australia argued that the current system of 'jurisdictional differences
and industry intransigence related to donor data management have combined to
produce outcomes which are demonstrably inequitable, inefficient, unfair and
unreasonable'. 27
3.23
At the public hearing in Sydney, Ms Robyn Bailey of SMC Australia
expanded on this argument:
...at best, clinic governance is ad hoc and, at worst, non-existent around
Australia. Obviously it varies between the states. SMC Australia members
[support] a national donor conception framework that upholds the rights of
all humans. This must include a national register that is complete, accurate,
current and retrospective and which provides a sound basis to ensure that all
children are treated the same, regardless of birthplace or date. 28

3.24
The DCSG also argued that any national register must be 'independent of
service providers' and should 'store the identity of gamete and embryo donors,
recipient parents and donor conceived people past and present'. 29
3.25
At the public hearing in Melbourne, Ms Marianne Tome, from the Victorian
Infertility Counsellors Group, stated that her organisation recognises the rights of 'all
donor conceived individuals in Australia to have access to information about their
biological parents and genetic siblings', and that 'access to such information should be
through a national central register such as that established in Victoria'. 30
3.26
In her submission, Dr Sonia Allan noted that Sweden, Austria, Switzerland,
the Netherlands, Norway, the United Kingdom, New Zealand and Finland all have
legislation that provides for the disclosure of donor identity. She advised:
[i]n all [these] jurisdictions, since the inception of their respective
legislation, a prospective donor is required to consent to the release of his or
her identity to any offspring who requests this information and such consent
is secured in advance of the collection and use of gametes or embryos.

26

Committee Hansard, 29 October 2010, p. 7.

27

Submission 99, p. 7.

28

Committee Hansard, 2 November 2010, p. 40.

29

Submission 122, p. 137.

30

Committee Hansard, 3 November 2010, p. 72.
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Information is then held on a registry that may be accessed by donor
conceived individuals. 31

Suggested approaches for a national register
3.27
Several different approaches for a national register were suggested during the
course of the committee's inquiry. Issues canvassed in this regard include:
• the role of the register – whether it should simply be a repository of
information that individuals are able to access in certain circumstances,
whether it should also have a role in facilitating contact between donors and
donor conceived people and their families, and further, whether the body
responsible for the register should have a regulatory role in enforcing
compliance by clinics with their obligations;
• what information could be captured – whether both non-identifying and
identifying information should be stored, the type of information, and specific
requirements for clinics, doctors and private individuals to report information
about donor conception to the register;
• who should administer the register – whether it should be administered by the
private sector, by state and territory governments, or by the Australian
Government, and, if administered by government, which body within the
relevant government would be responsible for its administration; and
• how the register would operate – the type of information individuals will be
able to access and in what circumstances, and whether the register would be
retrospective.
Role of the register
3.28
There were differing views on what role a national register should perform.
Many submissions argued that the establishment of a national register would provide a

31

Submission 30, p. 15. In the United Kingdom, the Human Fertilisation and Embryology
Authority records all births as a result of ART procedures in all licensed UK clinics from
1 August 1991. Donor conceived people born before 1991 can only access information through
clinics, or through UK DonorLink or Donor Sibling Link. UK DonorLink manages a voluntary
register, facilitates DNA testing, provides support and counselling to those affected by donor
conception, and facilitates contact between donor conceived people (over 18 years of age), their
siblings, and donors. In the Netherlands, a register was created in 2002, from which donor
conceived children, born after 1 June 2004, may obtain non-identifying information from age
12, and identifying information from age 16, about their donor. DNA testing may be used. If a
donor's circumstances have changed, the donor may object to the release of identifying
information. This information will be released to the donor conceived child unless strong
considerations apply. If necessary, a court may determine the matter.
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central repository of information about donors and donor conceived people, as well as
a central place for people to access that information. 32
3.29
It was also submitted that a national register should not only be a repository of
information, but should also have a role in facilitating contact with people affected by
donor conception.33 For example, Miss Laura Burns commented:
[t]he keystone to the functioning of a reformed system based on openness
and honesty is resourcing the Authority managing the National Donor
Register to offer donor linking services with specialised counselling
available in each state to any person who requests it. The Authority must be
properly resourced to employ counsellors who are able to act as
intermediaries, facilitating contact between donors, donor conceived people
and their half-siblings. 34

3.30
As an example of a service that could be provided by a national register, some
submitters referred to the letterbox service in place in Victoria which acts as an
intermediary to enable people to exchange letters in a non-identifying manner, rather
than, or preceding, meeting with the other party. 35
3.31
Another submitter suggested that it may be appropriate and helpful for donor
recipients to be able to contact the donor, 'to ensure that the sperm donor is a decent
person before embracing him with our children'. 36
3.32
The register could also play a role in arranging contact with other relatives of
the donor. Mr Adam Quinlivan, a donor conceived person, suggested that, even where
a donor chooses not to have contact with a donor conceived child, the decision of a
donor not to have contact should not prevent other members of the donor's family
from having contact with the donor conceived person. 37
3.33
Some submissions suggested that, where records no longer exist, a national
coordinating body should be proactive in finding past donors. 38 Submitters also noted
the importance of ensuring that information on the register is kept up-to-date if it is to
be of any use. It was specifically suggested that there should be capacity to add
32

See, for example, Mr Michael and Mrs Laureen Dempsey, Submission 27, p. [1];
Mr Damian Adams, Submission 38, p. [2]; Submission 89 (name withheld); p. 2; DCSG,
Submission 122, p. 138.

33

See, for example, Ms Helen Kane, Submission 32, p. 2; Victorian Infertility Counsellors Group,
Submission 68; p. 2; Ms Antonia Clissa, Submission 105, p. 2; DCSG, Submission 122, p. 139.

34

Submission 40, p. 2.

35

See, for example, Miss Lauren Burns, Submission 40, p. 2; Victorian Infertility Counsellors
Group, Submission 68, p. 2.

36

Tonia, Submission 7, p. 2.

37

Submission 12, p. 1.

38

See, for example, SMC Australia, Submission 99, p. 12; Ms Kylie Dempsey, Submission 114,
p. [3]; DCSG, Submission 122, p. 139.
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updated medical histories and contact details of both donors and donor offspring to the
register. 39 Some submitters suggested that the register should accord donor conception
records with special protection and that these records should be held permanently. 40
3.34
There were also suggestions that a central repository of information would
make it possible to oversee and enforce compliance by clinics with their obligations,
such as enforcing limits on the number of people that donors are permitted to assist. 41
Information to be recorded
3.35
The committee received evidence that a national register should retain records
of the numbers of donor conceived people born through ART procedures undertaken
in both clinics and private arrangements, 42 and that the quality of the information kept
about donors should be improved. 43
3.36
The DCSG suggested that, in order for a national register to resolve the
shortcomings which currently exist with clinic or state-based registers, there should be
mandatory reporting by all people using donor conception practices about the use of
donated gametes and embryos, and live births which result. 44 Several submissions
noted that the same reporting obligations should also apply in relation to international
donations 45 and private arrangements. 46
3.37
In addition, some submitters suggested that there needs to be better
consistency regarding the level of detail and amount of information recorded, to
improve access to information for donor conceived people. 47 Some submissions
emphasised that improving the amount of information collected is important so that
donor conceived people are given sufficient information about the donor's medical

39

See, for example, Submission 54 (name withheld), p. 4; Submission 89 (name withheld), p. 2;
SMC Australia, Submission 99, p. 7.

40

See, for example, Ms Kimberley Springfield, Submission 52, pp [1-2]; DCSG, Submission 122,
p. 138.

41

See, for example, Ms Kate Dobby, Submission 103, p. 1; Mrs Leonie Hewitt, DCSG,
Committee Hansard, 2 November 2010, p. 7; Dr Damien Riggs, Committee Hansard,
2 November 2010, p. 37.

42

See, for example, Dr Damien Riggs, Submission 19, p. 1; Submission 29 (name withheld),
p. [2]; DCSG, Submission 122, p. 137; Submission 157 (name withheld), p. 2.

43

See, for example, Submission 64 (name withheld), p. [1]; Victorian Infertility Counsellors
Group, Submission 68, p. 2; Submission 108 (name withheld), p. [2].

44

Submission 122, p. 137.

45

See, for example, Submission 29 (name withheld), p. [2]; SMC Australia, Submission 99, p. 12.

46

See, for example, Dr Damien Riggs, Submission 19, p. 1; Submission 29 (name withheld),
p. [2]; Submission 157 (name withheld), p. 2.

47

See, for example, Submission 64 (name withheld), p. [1]; Victorian Infertility Counsellors
Group, Submission 68, p. 2; Submission 108 (name withheld), p. [2].
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history in order to assist them to most effectively manage their health.48 Retaining
sufficient information is also important in circumstances where, for example, a donor
becomes untraceable or dies. 49
3.38
Dr Sonia Allan advised the committee of the types of information that she
thought should be retained:
Identifying information:
Name
Date of birth
Address
Occupation
Medical History (personal and familial to the extent to which it is known) –
this should be updated every five years. The onus to update such
information should fall to the clinics or registry rather than the donor (who
may not follow up).
Non‐identifying information such as:
Education (level and qualifications)
Eye colour
Hair colour
Height
Weight
Marital status
Number of children (if any)
Sex
Year of birth
Place of birth
Nationality/culture with which the donor identifies
Religion (if any)
Reason for becoming a donor
Number of offspring born through other donations
Identity of other offspring born through other donations
Interests/hobbies/sporting activities
**Anything else the donor considers central to their personality would also
be useful for a donor conceived individual to know. 50

48

Dr Sonia Allan, Submission 30, p. 12; Mr Damian Adams, Submission 38, p. 8; Submission 97
(name withheld), p. [1].

49

Submission 127 (name withheld), p. 6.
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3.39

Ms Robyn Bailey of SMC Australia made a suggestion along similar lines:
[f]ully identifying information including name, address, contact details,
email address and that sort of thing is kept for later use, and the information
on health, eye colour, hair colour and all that sort of thing is what we are
getting at the moment. There needs to be something put in place so that
contact is not lost in 16 or 18 years time or whenever a child goes
looking. 51

How could a national register be administered?
3.40
Some submitters felt that, given the importance and sensitivity of information
regarding the identities of people involved in donor conception (including medical
information), information would be best safeguarded by being held by a government
authority, rather than by private individuals. 52 Mrs Caroline and Mr Patrice Lorbach
suggested that medical professionals are not trained in record-keeping and therefore
should not have a controlling interest in this area. 53
3.41
A number of submissions suggested that the Commonwealth should be
responsible for administering the register. 54 Mrs Myfanwy Cummerford, a donor
conceived person, suggested that the Commonwealth has a responsibility with respect
to ensuring that donor conceived people have access to information about their donors
by virtue of the Commonwealth's facilitation and funding of the practice of donor
conception.55
3.42
Mrs Lorbach of the DCSG endorsed the model of the Victorian Government
and stated that the previous Infertility Treatment Authority (ITA) (now the Victorian
Assisted Reproductive Technology Authority (VARTA)), was 'world leading in the
way it was being run'. In her view, people with appropriate expertise should run the
register:
I would trust the government to look after this information more than I
would trust a company to look after it. I do not think a company, a place of
business, is the appropriate place for what is in effect birth certificate type

50

Answer to questions on notice, received 8 November 2010, pp [6-7].

51

Committee Hansard, 2 November 2010, p. 44.

52

See, for example, Mr Damian Adams, Submission 38, p. [4]; Mrs Caroline and
Mr Patrice Lorbach, Submission 76, p. 9; Ms Kate Dobby, Submission 103, p. 3; DCSG,
Submission 122, p. 137.
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Submission 76, p. 2.

54

See, for example, Mr Michael and Mrs Laureen Dempsey, Submission 27, p. [1];
Dr Sonia Allan, Submission 30, p. 17; Mrs Myfanwy Cummerford, Submission 63, p. [1];
DCSG, Submission 122, p. 137.

55

Submission 63, p. [1].
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information. I think it would be much easier for a clinic to be broken into
and have information taken from it than for a government department. 56

3.43
However, the Canberra Fertility Centre's submission suggested that a
centralised register, rather than local registers, may deter some people from donating
because they may prefer for their identifying information to be held outside
government departments due to confidentiality concerns. The Centre recommended
maintaining the management of data involved in donor conception by individual
clinics. 57 At the public hearing in Canberra, Dr Martyn Stafford-Bell elaborated:
[p]eople feel that if their data is kept on a register run by professionals in
the field with vast experience then it is handled sensitively and in
confidence. It is like going to see your doctor. They are very afraid, rightly
or wrongly, of having their intimate details on a government register to
which they believe any Tom, Dick or Harry living around the corner can
log in and gain access. Whether or not that is true I do not know, but it is
the perception of the general public.58

3.44

He suggested that if the Commonwealth were to establish a central register:
...the [Fertility Society should]...run a central register. There are certain
advantages from this that I would see. No. 1 is that the patients would not
be afraid or have any horror of a register run by the [Fertility Society].
No. 2 is that it would be run by people with great experience in the field.
No. 3 is that it would be run with great sensitivity, and No. 4 is that it would
be very, very much cheaper than a government run central registry. 59

3.45
The Commonwealth Office of the Privacy Commissioner (Privacy
Commissioner) also raised a number of privacy issues with the creation of a national
registry:
[g]enerally speaking, centralised databases of 'personal information' can be
tempting to hackers and organised crime (e.g., as material for potential
identity theft). Further, the administrators of centralised data repositories
are sometimes subjected to pressure to use, or allow the use of, the
repository for purposes that are unrelated to the reason it was established
('function creep'). 60

3.46
The Privacy Commissioner also suggested that any organisation or agency
administering a national register would be obliged to put in place appropriate security
measures, and should also put in place measures to prevent 'function creep'. 61
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Committee Hansard, 2 November 2010, p. 8.
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Submission 48, p. [4].
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Committee Hansard, 29 October 2010, p. 7.
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Committee Hansard, 29 October 2010, p. 13.
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Submission 151, p. 7.
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Submission 151, p. 8.
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Who should be able to access information and in what circumstances?
3.47
Some submitters supported donor conceived people being able to access
identifying information about their donor once they reach the age of 18 years, without
the need for parental permission. 62 However, some individuals suggested that donor
conceived people should have access to identifying information about their donor
before the age of 18 to reduce identity issues. 63
3.48
Ms Romana Rossi, a parent of a donor conceived person and member of
TangledWebs, suggested that there should be visitation rights for the donor conceived
person to be able to establish a relationship with their biological family before they
reach 18 years of age. She noted that '[t]he adoption experience has shown that it is
nearly impossible to have a parental/child relationship with someone you meet in
adulthood'. 64
3.49
Dr Sonia Allan suggested that donor conceived people should be able to
access information after they reach the age of 16 years, and that they should be
permitted to access the information earlier if they do so under the guidance of a
counsellor, youth worker, parent, guardian or other responsible adult. 65 SMC
Australia similarly supported a system in which contact between donors, recipients
and donor conceived people is facilitated where there is a mutual desire to do so
before the donor conceived child turns either 16 or 18 years of age. 66
3.50
A number of submitters also suggested that donor conceived people should be
able to access information about their donor's medical history from an early stage.67
Some submissions noted that the lack of detailed medical history in relation to donors
may hinder medical treatment throughout a child's life, and may exclude them from
being able to take preventative measures in relation to any health conditions. 68
3.51
It was also suggested by one submitter that the register should be publicly
accessible, to enable potential recipients to check how many families each donor has
assisted, prior to deciding whether or not to use that donor. 69
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See, for example, Submission 89 (name withheld), p. [4]; Ms Kylie Dempsey, Submission 114,
p. [4].
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See, for example, Mr Adam Quinlivan, Submission 12, p. 1; Dr Sonia Allan, Submission 30,
p. 20; Ms Romana Rossi, Submission 75, p. 3.
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Submission 30, p. 20.
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Submission 99, p. 7.
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See, for example, Submission 4 (name withheld); Mr Michael and Mrs Laureen Dempsey,
Submission 27, p. 2; Mr Damian Adams, Submission 38, p. [2].
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Mr Michael and Mrs Laureen Dempsey, Submission 27, p. 2; Dr Sonia Allan, Submission 30,
p. 12; Mr Damian Adams, Submission 38, p. [9].
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Submission 93 (name withheld), p. 5.
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Sibling register
3.52
Many submitters and witnesses supported the establishment of a donor
registry model that also enables donor siblings to contact each other, similar to the
Donor Sibling Registry in the United States of America. 70 Ms Cheryl Fletcher of SMC
Australia emphasised the benefits that children may have from having contact with
their siblings:
[t]here are quite a few people around the country where the siblings meet at
birthdays and at Christmas, and they love that extended family. That is the
benefit of a register too. 71

3.53

Ms Fiona Hearne, also of SMC Australia, advised the committee:
[m]y daughter is in touch with one of her siblings. Our clinic has always
given us a list of the sex and the year a child was born...A month or so ago I
got a list of all the birth dates and the sex of the children born from our
donor. That is really unusual. I am hoping that it becomes a bit more of a
standard. We know the number of siblings but, at the moment, if my
daughter decides that she wants to be put in touch with siblings the clinic is
not interested in helping us until she is at least 18. 72

3.54
The DCSG suggested that donor conceived people and the children of donors
should be able to access the year of birth and the sex of all of their half-siblings or full
siblings. It also suggested that donor conceived people, their half and full siblings, and
the children of donors should be able to share information or make contact with each
other on a voluntary basis through a register. At the public hearing in Sydney,
Mrs Leonie Hewitt of the DCSG spoke of her eldest child's half-siblings:
[w]e talk a lot about the donors and making contact with them, but in the
case of our eldest child there is no donor to contact. For her there needs to
be a register for the half-siblings to make contact. There is nothing in place
for them to meet those half-siblings.73

3.55
Mr Adam Quinlivan, a donor conceived person, also proposed that different
sets of parents who used the same donor should be able to contact each other, to allow
half-siblings to meet while they are children. 74
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Ms Fiona Hearne, SMC Australia, Committee Hansard, 2 November 2010, p. 50; DCSG,
Submission 122, p. 138. The Donor Sibling Registry assists donor conceived individuals to
contact others with whom they share genetic ties, including half-siblings and donors.
Committee Hansard, 2 November 2010, p. 47.
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Retrospective operation of the register
3.56
The committee received evidence both in support of, and against, the
retrospective operation of a national register.
Arguments in support of a retrospective national register
3.57
A number of submissions were in favour of retrospective disclosure of
information. 75 For example, Dr Sonia Allan advocated providing donor conceived
people with access to all identifying and non‐identifying information that is held by
clinics, hospitals or doctors, regardless of when conception took place. 76
3.58

Further, the Victorian Infertility Counsellors Group submitted:
[u]p until the [Assisted Reproductive Treatment Act 2008 (Vic)], fertile
women had to travel interstate to seek treatment and did therefore not come
under Victorian legislation. These women and their children therefore do
not have the same access to information about their donor origins as do
donor conceived offspring in the rest of the Victorian community. These
women find it particularly difficult not to be able to provide their children
with up to date and accurate information about their donor, often only
having a few lines of information to share with their child. A retrospective
national register would assist in rectifying this inequality. 77

3.59
In support of retrospective release of donor's identifying information, many
donor conceived people who made submissions to the inquiry noted that they were
never a party to the secrecy agreement with the donor, and that they should be entitled
to know information about their own genetic history. 78
3.60
TangledWebs argued that the rights of a donor conceived child to information
must prevail over the rights of the donor to anonymity:
[t]he child cannot have his or her rights limited by an implied contract to
which they were not a party. 79

3.61
Some submissions suggested that all past donors could be re-contacted to see
whether they are now willing to be identified, as it is not necessarily the case that past
donors wish to remain anonymous. 80 The DCSG submitted that a number of former
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See, for example, DES Action Australia – NSW, Submission 18, pp 3-4; Dr Sonia Allan,
Submission 30, p. 3; Mr Damian Adams, Submission 38, p. [2]; DCSG, Submission 122, p. 137.
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Submission 30, p. 15.
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Submission 68, pp. 6-7.
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See, for example, Mr Damian Adams, Submission 38, p. [2]; TangledWebs, Submission 61,
p. [2]; Miss Narelle Grech, Submission 107, p. 2.
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Submission 61, p. [2].
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Rainbow Families Council, Submission 73, p. 2; DCSG, Submission 122, p. 139.
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sperm donors had sought out the DCSG to discover the results of their donations. 81
The DCSG quoted from a former sperm donor who stated:
I was a sperm donor during 1997-1998. [M]y donations were during the
period when [d]onors had to sign away any future contact. This was a
condition of participation and I only wanted to help people – but at the back
of my mind was the hope that the rules would change to allow the resultant
children to trace their donor fathers, if they wished to do so [footnote
omitted]. 82

3.62
Similarly, Mr Michael Linden, who donated sperm anonymously in the late
1970s, argued that it is wrong to necessarily assume that donors do not care to know
whether their donations resulted in any offspring:
[f]rom the donor's perspective, the fundamental lie is, that apart from being
the source of a much-prized commodity, once his job is done he simply
doesn't count.
And worse, by some perverse corollary, with regard to the fate of his
children, it is assumed that he really doesn't care. 83

3.63
Ms Robyn Bailey of SMC Australia emphasised the importance of
counselling in cases where anonymous donors may be reluctant to provide
information:
...it would be good if there was a staggered counselling process where
donors could go away and have some counselling, and mull it over for a
year or so. I do not think there is a need to rush the retrospective register. I
do not agree with anonymous donors being dragged out immediately and
forced to meet. That would be against the interests of all parties involved. 84

3.64
Mr Richard Egan of FamilyVoice Australia indicated that his organisation
supported legislation mandating retrospective disclosure of donor details:
[t]hat legislation would require a national register because you need to
collect the data before clinics go out of business. Some of it will be very
patchy going back to the 1970s and so on, but we need to get that
information into a central registry before it is too late. Some people may not
start looking for their donor father until they are 30 or 40, so these things
come up at different times in people's lives. So: [it is our view that there
should be] an absolute right to know. 85
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3.65
Mr Egan also commented that, if legislation establishing a national register
was retrospective, contact vetoes could be put in place the way they are in adoption
cases: 86
[n]o-one wants to force themselves on someone else, but they do have a
right to know where they come from, who they are, who their relatives are
and so on. That should include the ability to track donor siblings so you
know who your brothers and sisters are. That seems to me a fundamental
human right. That is the 'right to know' stuff. 87

3.66

Miss Lauren Burns concurred with this view:
[a]fter donor-linking and counselling has been supplied by the intermediary
Authority, donor conceived people should be permitted to apply for
identifying information about their donor, but be required to comply with
any contact vetoes placed by the donor. 88

Analogy with adoption
3.67
Drawing an analogy with adoption, the Victorian Adoption Network for
Information and Self Help Inc (VANISH) noted that, despite the initial anxiety
surrounding the retrospective release of information regarding adoption, it is now well
accepted that it is normal for adopted people to want information about their birth
parents. 89
3.68
The committee notes that all states and territories have legislation which sets
out the rights that adopted people have to information about their birth parents.
Appendix 2 to this report outlines what information is available to adopted people in
each state and territory and at what age.
3.69
All state and territory legislation provides adopted people with the right to
identifying information about their biological parents, including their original birth
certificate. However, legislation is not consistent between states and territories and,
additionally, not all adoption legislation in Australia is retrospective. For example, in
South Australia and Queensland, birth parents and adopted people may veto the
release of identifying information, and any contact, if the adoption was finalised prior
to the commencement of the relevant legislation in those states. 90
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Generally, state and territory legislation has retrospectively removed anonymity for parents
whose children were adopted. However, birth parents and adopted people may place vetoes on
contact or the release of identifying information, dependent on provisions in relevant
legislation. See Appendix 2.
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Arguments against the retrospective operation of a national register
3.70
The committee also received a number of submissions that did not support
retrospectively releasing identifying information about anonymous donors 91 because,
in the past, sperm donors often signed a contract which assured the donor of
anonymity. 92 For example, the Fertility Society suggested that retrospectivity would
be a 'grievous violation' of the privacy of donors who previously entered into such
confidential agreements in good faith. 93
3.71

The Office of the Information Commissioner Queensland agreed:
…if donors provided sperm or eggs on the understanding that their
identities would remain confidential, that should not be overridden by any
new laws without evidence that the presumptions of benefit are shown to be
erroneous or that any detriment that is shown to arise overrides the benefits
of the policy to an extent where it becomes desirable to change the rules. 94

3.72

Similarly, the Canberra Fertility Centre advised:
[we are] emphatically opposed to any retrospective legislation regarding
disclosure of identifying information, as this would seem unfair to donors
who donated under the impression that they would remain anonymous. It
may also be devastating to a child or the recipient parents if their attempt at
contact with the donor was rebuffed. 95

3.73
One submitter, who had been a donor in the late 1980s, strongly opposed the
retrospective release of identifying information about himself. 96 In his submission, he
stated that he had signed a contract which provided that he 'would have no legal rights
as a donor' and would have 'total anonymity with no legal obligation to the normal
parents and their child'. 97 Although he donated for altruistic reasons, he also advised
the committee that when the law changed in Victoria to provide greater access to
information by donor conceived individuals, he ceased donating because he did not
want to be identified. 98
3.74
This submitter had provided non-identifying information about himself and
his family, including photographs of family members, to the Victorian Voluntary
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See, for example, Office of the Information Commissioner Queensland, Submission 20, p. 3;
Canberra Fertility Centre, Submission 48, p. [7]; Fertility Society, Submission 106, p. [11].

92

Dr Sonia Allan, Submission 30, p. 16.
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Register, written a letter to any child that may have been conceived as a result of his
donation, explaining why he wished to remain anonymous, and offered to be
contacted should a medical emergency arise where the child needed a biological
parent to provide an organ donation, for example. 99
3.75
Noting that he had his own children, he advised the Registrar of the Voluntary
Register that:
[m]y wife and I have had many debates about the wisdom of revealing my
identity and the possible flow on effects to our family, friends, the donor
conceived children and their natural parents. After much agonizing we have
decided on balance that it is for the best if I maintain my silence about my
IVF involvement and accordingly I ask that my identity continues to be
protected by your department. 100

3.76
The Western Australia Department of Health raised some issues which would
require further consideration in relation to a national register covering retrospective
release of identifying information:
[f]or example, in terms of the clinics, it could be said that health
professionals are under a legal and ethical duty not to disclose confidential
information concerning a patient which has been identified in the course of
their professional attendance upon that patient. That legal duty may arise in
contract or in equity. A third party who comes into possession of
confidential information which he or she knows is confidential falls under
an obligation not to pass that information on to anyone else. 101

Campaign to increase awareness of register
3.77
Submitters suggested that, if a national register is established, there could be
nationwide campaigns run to advertise the register, to encourage past donors to come
forward, and to raise awareness about donor conception more generally. 102 The
committee was advised during the public hearing in Melbourne that the campaign run
by VARTA, Time To Tell, had been very successful in raising awareness of these
issues. 103
3.78

Similarly, Ms Robyn Bailey of SMC Australia suggested:
...there could be national advertising of a register and people could be
invited to come forward and the public could be educated like they have
done very successfully in Victoria...We could inform the public about the
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benefits for donor conceived offspring of knowing their donors and
encourage past donors to come forward. We could search electoral rolls.
There are many things we could do in a staggered and considered way, not
rushing into it. I think that would be of great benefit to the families and the
donors. 104

3.79
However, the Public Interest Law Clearing House (PILCH) suggested that,
while there is a voluntary register in Victoria for past anonymous donors, there is an
absence of widespread knowledge of its existence. This means that only very limited
information is available about donor treatment procedures which occurred before
1998. 105

Opposition to the establishment of a national register
3.80
The Fertility Society did not support the establishment of a national register,
with Associate Professor Peter Illingworth advising the committee that, in his view,
state and territory variations were only 'very minor'. 106 The Fertility Society suggested
that reform of donor conception practices would be best made by further development
and refinement of the existing local state-based systems, and that there is no evidence
that a national approach will provide significant advantages in this very difficult
area. 107
3.81
In addition, Dr Martyn Stafford-Bell of the Canberra Fertility Centre stated at
the Canberra public hearing that he was 'completely opposed to a register of donor
conceived children'. 108 He explained that, in his view, state and territory and federal
registers do 'no appreciable good and certainly no good over and above that which is
presently being done' by clinics.109
3.82
Some submissions argued that, even if no national body or register is to be
created, mandatory requirements should be developed and enforced for clinics in
relation to how they record and maintain donor data, and how they facilitate contact
between donors, recipients and donor conceived people. 110 Similarly, regardless of
whether or not a national register is established, many submissions suggested that all
clinics should increase the amount and type of information they collect. 111 As noted
104
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earlier in this report, the type of information currently provided can range from a brief
physical description to a number of personal characteristics, interests and family
history. 112

Voluntary register
3.83
The establishment of a voluntary register was supported by the majority of
submitters who commented on the issue of a register. 113 A voluntary register was
viewed as being particularly beneficial in circumstances where records have been
destroyed or in order to locate half-siblings. 114 If any national register was not made
retrospective, a voluntary register was also seen as a way to enable donors who may
have donated anonymously in the past to identify themselves. 115
3.84
The Fertility Society supported the establishment of 'voluntary retrospective
registries' including in states which do not currently have registries. 116 Some
submissions further proposed that, where records no longer exist or cannot be
accessed, a voluntary register should also contain a DNA database and testing facility,
as DNA testing would be the only way to accurately link donors and donor conceived
people. 117 For example, Mr Damian Adams stated that a DNA register should be
established 'to allow those with no records or records that have been destroyed the
ability to connect with their biological family'. 118 There were suggestions that the
database could be similar to the United Kingdom's DonorLink service. 119
3.85
In this context, the DCSG argued that donor conceived people who need to
use DNA testing to obtain a match with a donor because of the destruction of records
must not incur a charge for such a service. 120
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CHAPTER 4
Payments for donors and provision of counselling services
4.1
This chapter examines the conduct of clinics and medical services,
specifically in relation to payments for donors and provision of appropriate
counselling and support services.

Payments for donors
4.2
While there is a prohibition on commercial trading in human gametes and
embryos, 'reasonable expenses' are able to be paid to donors for costs incurred in
making a donation. However, the term 'reasonable expenses' is not defined, and this
appears to have created confusion in practical terms.
Prohibition on commercial trading in human oocytes, sperm or embryos
4.3
As discussed earlier in the report, the Prohibition of Human Cloning for
Reproduction Act 2002 (Cth) prohibits the payment of 'valuable consideration' for a
donated oocyte, sperm or embryo.1 However, it permits the payment of 'reasonable
expenses' incurred by the donor in connection with supplying the oocyte, sperm or
embryo. 2 'Reasonable expenses' are defined as including, but not limited to, expenses
relating to the collection, storage or transportation of the oocyte, sperm or embryo.3
All states and the ACT have enacted complementary provisions. 4
4.4
However, Commonwealth and state and territory legislation does not
specifically provide any guidance in relation to monetary amounts for 'reasonable
expenses'. This has given clinics significant scope to themselves determine what
payments will be made.
Variation in payments for 'reasonable expenses'
4.5
Evidence to the committee suggested that there is a difference between
reasonable expenses paid to men for sperm donations and to women for oocyte

1

Section 21 of the Prohibition of Human Cloning for Reproduction Act 2002.

2

Section 21 of the Prohibition of Human Cloning for Reproduction Act 2002.
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Section 21 of the Prohibition of Human Cloning for Reproduction Act 2002.
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Prohibition of Human Cloning for Reproduction Act 2008 (Vic), Human Cloning for
Reproduction and Other Prohibited Practices Act 2003 (NSW), Prohibition of Human Cloning
for Reproduction Act 2003 (SA), Human Reproductive Technology Act 1991 (WA), Research
Involving Human Embryos and Prohibition of Human Cloning for Reproduction Act 2003
(Qld), Human Cloning for Reproduction and Other Prohibited Practices Act 2003 (Tas), and
Human Cloning and Embryo Research Act 2004 (ACT).
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donations. 5 Nevertheless, some submissions argued that these amounts do not take
into account the inherent difficulties in harvesting oocytes from women. 6 One of the
risks faced by oocyte donors is Ovarian Hyper-Stimulation Syndrome. 7 This
syndrome results in the ovaries becoming enlarged and, in some cases, ovaries can
become enlarged to the point where hospitalisation is required.8 If that happens,
Ovarian Hyper-Stimulation Syndrome can become a life-threatening condition due to
an 'extensive accumulation of abdominal fluid, changes in blood clotting, and
dehydration' which can ultimately result in 'blood clots, heart failure and kidney
failure'. 9
4.6
At the public hearings, both Mr Richard Egan from FamilyVoice Australia 10
and Ms Elizabeth Marquardt of the Centre for Marriage and Families, Institute for
American Values, 11 commented on the differing requirements that procedures have
for male and female donors. In particular, Ms Marquardt noted:
[s]perm donation is not a physical risk for men. You might argue it is an
emotional risk as he gets older and realises that he has biological children
out there whom he does not know. Setting that aside, egg donation is quite
risky for young women. They go through a hormonal procedure and a
surgical extraction which may have long-term risks for their own fertility
and health—it is not well studied. 12

4.7
In many clinics, there appear to be discrepancies between amounts paid to
male and female donors. For example, according to its website, Monash IVF in
Melbourne does not provide out-of-pocket expenses for a clinic recruited oocyte
donor. 13 However, the donor will be reimbursed $25 for each visit to the clinic to
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See, for example, Submission 39 (name withheld), p. [1]; Ms Sharon Somerville,
Submission 50, p. 1.
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See, for example, Canberra Fertility Centre, Submission 48, pp [2]-[3]; Ms Sharon Somerville,
Submission 50, p. 1; Ms Elizabeth Marquardt, Committee Hansard, 2 November 2010, p. 27.
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See, for example, Wesley Monash IVF, 'Ovarian Hyperstimulation Syndrome',
http://wesley.monashivf.edu.au/infertility-female.htm, accessed 29 November 2010.
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See, for example, Wesley Monash IVF, 'Ovarian Hyperstimulation Syndrome',
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accessed 29 November 2010, p. 2.
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cover travelling expenses. 14 Sperm donors, on the other hand, receive an 'allowance'
of $90 each donation to cover 'reasonable travelling expenses, car parking, [and] time
off work'. 15 A sum of $400 is paid after five donations to cover time spent in
counselling, medical consultations and for the five donations. 16 A further $200 is paid
after the tenth donation and a final $300 is available when the sperm is no longer
quarantined. 17
4.8
According to its website, Fertility First, a clinic in Sydney, pays 'travelling
expenses' of $100 for each sperm donation, of which $50 is paid at the time of
collection, and the remaining $50 is paid after the sperm is released from quarantine. 18
Fertility East, another clinic in Sydney, advises on its website that it will cover
expenses 'within reason (travel, time etc)' for sperm donation. 19
4.9
However, it appears that in some clinics, an oocyte donation is paid more than
a sperm donation. For example, the Concept Fertility Centre in Perth 'reimburses' $75
each sperm donation 20 and $200 for each donation of oocytes. 21
4.10
IVF Australia's policy in relation to both oocyte and sperm donation is that the
recipient (in the case of oocyte donation) or the clinic (in the case of sperm donation)

14

Monash IVF Fact Sheet, Donor Egg (Oocyte) Program, November 2006,
http://www.monashivf.com/site/DefaultSite/filesystem/documents/donor_egg_program.pdf,
accessed 29 November 2010, p. 2.

15

Monash IVF, Donor Sperm Program, 'Compensation for Reasonable Medical and Travel
Expenses',
http://www.monashivf.com/Services/Donor_Programs1/Donor_Sperm_Program.aspx, accessed
29 November 2010, p. 4.
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Monash IVF, Donor Sperm Program, 'Compensation for Reasonable Medical and Travel
Expenses',
http://www.monashivf.com/Services/Donor_Programs1/Donor_Sperm_Program.aspx, accessed
29 November 2010, p. 4.
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Monash IVF, Donor Sperm Program, 'Compensation for Reasonable Medical and Travel
Expenses',
http://www.monashivf.com/Services/Donor_Programs1/Donor_Sperm_Program.aspx, accessed
29 November 2010, p. 4. Gametes are quarantined because, like most human tissues, they may
carry diseases. Sperm and fertilised eggs are held in cryo-storage for six months to be tested
before being implanted or otherwise used.
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Fertility First, Submission 104, pp 1-2, and How to Be a Good Sperm Donor, 'How much
money is reimbursed?', http://donatedontwaste.com.au/about-fertility-first/, accessed
29 November 2010.
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Fertility East, 'Become a sperm donor', http://www.fertilityeast.com.au/pdf/become-spermdonor.pdf, accessed 29 November 2010.
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Concept Fertility Centre, http://www.conceptfert.com.au/spermdonors.html, accessed
29 November 2010.
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Concept Fertility Centre, http://www.conceptfert.com.au/eggdonors.html, accessed
29 November 2010.
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should meet all expenses 'directly incurred in making the donation ([for example]
travel [and] parking [fees]) but cannot compensate donors for lost time at work'. 22
4.11
In a case that was cited by a number of submitters, 23 Reproductive Medicine
Albury sought to offer a package to a number of Canadians in 2003 that included
return airfares, accommodation for two weeks and an allowance of $150 each day in
exchange for sperm donations. 24 It was estimated that the total package was valued at
about $7,000 at that time. 25 While it appears that the NHMRC was involved in
overseeing the ethics of this offer, 26 it is unclear whether the clinic ultimately
proceeded with the offer.
Altruistic donation without payment
4.12
Most submissions and witnesses supported the maintenance of altruistic
donation without payment in Australia. Reasons provided in support of such altruistic
donation include:
• a potential negative impact on a donor conceived child or person to know that
their donor was paid for a donation; 27
• payment for a donation creates a commercial contract between the donor and
recipients, and could give rise to the donor feeling that they have particular
rights or privileges in relation to the donor conceived child; 28 and
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IVF Australia, Egg Donation, http://www.ivf.com.au/ivf/upload/file/CLN009_eggdonation_16DEC09.pdf, accessed 29 November 2010, p. 4.
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See, for example, Submission 1 (name withheld), p. [3]; FamilyVoice Australia, Submission 17,
p. 5; DCSG, Submission 122, pp 94-95.
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See, for example, Foschia L, 'Proposal to fly men in from overseas to donate sperm', PM, ABC
Radio, 9 July 2004, transcript, http://www.abc.net.au/pm/content/2004/s1150717.htm, accessed
29 November 2010, Hiscock, G, 'Sperm donors rush holiday offer', CNN International.Com,
19 December 2003, http://edition.cnn.com/2003/WORLD/asiapcf/auspac/12/18/australia.sperm,
accessed 29 November 2010, and Murphy, C, 'Sperm and the quest for identity', BBC News,
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• payment for donations may attract people to donate out of financial need and
possibly without due consideration of the long-term implications for their
emotional wellbeing, or that of a donor conceived child. 29
4.13
Dr Damien Riggs, a researcher in the field of sperm donation, noted that his
research found that almost all of those sperm donors he surveyed acted out of genuine
altruism or the desire to support a known recipient. 30 He indicated that international
research suggests that payment can negatively affect such motivations, and that
payment can result in donors 'treating sperm donation as a one-off service, following
which they have little willingness to be contacted by children conceived of their
donations'. 31
4.14
However, some submissions and witnesses considered there should be no
reimbursement for any costs at all, because payment negates the donation being a truly
altruistic donation, and because there are no payments for expenses incurred for
people giving blood or organ donations. 32 One submission noted that some clinics
provide up to $100 per donation in travel assistance and that some donors have
mentioned that this is enough to entice them to donate. 33
4.15
Some witnesses at the public hearings, such as Mr Lyle Shelton from the
Australian Christian Lobby, opposed any type of payment at all, including for
'reasonable expenses'. 34 Mr Richard Egan of FamilyVoice Australia agreed:
[t]here should be a complete ban on any payment at all. I cannot see how a
bloke has any expenses for turning up at a clinic and making a semen
donation. Maybe he caught a taxi there, but if you are going to be altruistic
you can spare 30 bucks for the taxi fare. 35

4.16

This was also the view of Mr Warren Hewitt from the DCSG:
I think that, if the donor is doing it for altruistic reasons, there should be no
monetary compensation for them. It is like blood donors—you get tea and
biscuits. You are doing it because you are trying to help someone, not
because you want to get money out of it. 36
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Donation with payment
4.17
A few submissions argued that, as there is a genuine shortage of sperm in
Australia, generous payments should be made for donations in order to satisfy
demand. 37 The Canberra Fertility Centre suggested the possibility of a payment of
$200 for sperm and embryo donations, and $1000 for oocyte donations. 38 One
submission considered that the prohibition on payment for oocyte donors forces this
practice into 'almost a black market'. 39
4.18
Some submissions noted that overseas donors may receive payment in their
country of origin.40 One clinic advised that it provides overseas donors with a sum for
'out-of-pocket' expenses. 41
4.19
Ms Marquardt argued that women should be compensated more for their
donations:
I am not sure what kind of society asks young women to donate parts of
their bodies at risk to themselves for no compensation. Certainly we send
men out to fight fires and to service oil wells where they face very high
risks of potential physical danger and we offer them high insurance policies
and good pay in order to help compensate for those risks but we do not treat
egg donation and surrogacy in the same way. 42

4.20
Dr Damien Riggs noted the inherent difficulties involved in the issue of
payments for donors, and drew analogies with the United Kingdom and the United
States of America:
I think payment is a very vexed question and it is probably beyond my
research to answer the question about payment, but it is certainly one that
the UK has had to tackle to ensure there are enough men willing to donate
to clinics...[W]e cannot just keep assuming that men will donate sperm to
clinics for free out of the goodness of their hearts. I think, if that were the
case, there would be enough sperm in clinics across Australia, which is not
the case. What we see then is that people are resorting to these private
arrangements for one reason or another, and those men who are donating in
private arrangements may well be willing to donate to clinics as well if
there were some clearer legislation around that and perhaps some sort of
financial support for doing so.
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...
... payment is a possible consideration and...it does occur in the UK and the
US, but we need to...regard [that] with caution because I think the research
does suggest that in the UK, in particular, where men are paid to donate
sperm, they tend to treat it as a one-off thing. They walk away and expect
that they will never have to think about it again. Now, if they are not
conducive to children being able to meet them, then payment is not a good
idea. 43

What sort of expenses should be compensable?
4.21
Many submissions supported the reimbursement of out-of-pocket expenses
incurred as a result of donation, such as travel expenses. 44
4.22
Several submissions noted that there is currently considerable uncertainty
about what constitutes reasonable reimbursement of expenses, particularly in relation
to imported donations, and there needs to be more detailed guidance and national
consistency. 45 SMC Australia suggested that there should be a comprehensive list of
travel and medical expenses which may be reimbursed so that there is no
misunderstanding as to what is covered. 46
4.23
There was some variation in the type of expenses that contributors to the
inquiry considered should be reimbursed. Some were of the view that only travel
expenses should be reimbursed, 47 while one submitter considered that both travel and
medical expenses should be reimbursed. 48 Monash IVF suggested that the level of
reimbursement needs to be more generous to recognise the time commitment given by
donors in attending appointments and to acknowledge the disruption to their lives. 49

Provision of appropriate counselling and support services
4.24
Evidence presented to the committee suggested that more could be done to
provide specialised counselling to support donor conceived people and their families.
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What counselling currently exists and is it effective?
4.25
Under donor conception legislation in Victoria and Western Australia, it is
mandatory that participants receive counselling prior to undergoing a donor
conception procedure. 50 In the remaining states and territories, clinics must at least
make counselling available for participants. 51 There are different requirements across
the jurisdictions in relation to the qualifications and experience that counsellors must
possess.
4.26
The RTAC Code of Practice, and the NHMRC Guidelines, stipulate that
individuals considering donor procedures must receive counselling before they
commence any such procedure. 52
4.27
The Fertility Society advised the committee that the following matters should
be covered in counselling provided to donors:
• the circumstances that led to considering being a donor;
...
• the psychological and social aspects of being a donor;
• the legal aspects of being a donor including the possibility that a child
who is born as a result of the donation may contact the donor...;
• the possible impact of the donation on the donor's relationship with
his or her intimate partner;
• the possible impact of the donation on the donor's own children; and
• the possible impact of the donation on the donor's relationship with
the recipient if they are known to each other. 53

4.28
The Fertility Society advised that the following matters should be covered in
counselling provided to donor recipients:
• how a donor was found;
• the lack of a genetic tie to one or both parents of a child born after a
donor procedure;
...
• psychological and social aspects of using a donor to conceive;

50

Sections 13 and 18 of the Assisted Reproductive Treatment Act 2008 (Vic) and subparagraph
22(7)(a) of the Human Reproductive Technology Act 1991 (WA), respectively.

51

Subparagraph 12(2)(b) of the Assisted Reproductive Technology Act 2007 (NSW); Regulation
8(2) of the Assisted Reproductive Treatment Regulations 2010 (SA); paragraph 9.3.1 of the
NHMRC's Ethical Guidelines on the Use of Reproductive Technology in Clinical Practice and
Research (2007).
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• legal aspects of using a donor to conceive;
• possible impact of using a donor to conceive on the intimate partner
relationship;
• possible impact of the donation on the recipient's relationship with the
donor if they are known to each other;
• the importance of disclosing the use of a donor to a child born as a
result of gamete or embryo donation;
• when, how and to whom to disclose the use of donor gametes or
embryos; and
• possible future interaction between the child and the donor. 54

4.29
The DCSG recognised that most (but not necessarily all) doctors encourage
counselling and that most people who are now referred to fertility clinics engage in at
least one counselling session as part of their acceptance into a donor conception
program. However, in the past, counselling was very limited or, in fact, non-existent
when donor conception practices began. 55
4.30
Despite a number of people commenting positively on the usefulness of
counselling they had received (when more recently seeking to undertake donor
conception), 56 some considered that the current level of counselling is generally
inadequate. 57 Some submissions also noted that, while counselling is, for the most
part, readily available prior to a donor conception procedure, follow up counselling for
donors, recipient parents or donor conceived offspring is rarely provided.58
4.31
SMC Australia advised that most of its members feel that counselling is a 'tick
in the box' exercise; many also feel that their counselling sessions did not add any
value to the process and did not provide them with any tools for talking with their
child about their conception or origins. 59
4.32
SMC Australia also asserted that there does not appear to be a consistent
approach or consistent costing across fertility clinics or even across clinics within the

54

Submission 106, p. [12].

55
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same group, with some members not paying, others paying $200 per session for
three compulsory sessions, and one member paying $1500 for one session. 60
Counselling by appropriately trained counsellors
4.33
A key criticism of current counselling services is that they are provided in the
clinical context and by infertility counsellors who are experienced in dealing with
grief issues, and not with the issues involved in donor conception. As
Ms Romana Rossi, the mother of a donor conceived person, noted:
[t]heir strengths lie in dealing with the grief of infertility prior to giving
birth. The clinics are focused only on treatment and success is measured in
terms of having a baby not dealing with what happens afterwards. The
counselling is parent oriented, not child centric. 61

4.34
Ms Marianne Tome of the Victorian Infertility Counsellors Group drew the
committee's attention to the fact that Victoria no longer has a body to 'provide this
comprehensive counselling and support service and as such it is currently being
performed in a haphazard way dependent on the goodwill of private clinics'. 62 She
went on to state that it is 'essential that such a service be provided through a central
body with suitably qualified and experienced counsellors in the donor conception
field'. 63
Counselling for donor conceived people, parents and donors
4.35
The committee notes that the Victorian Assisted Reproductive Treatment
Authority's (VARTA) Time To Tell campaign emphasises the importance of the
provision of support, such as counselling, to parents in talking to their children about
how they were conceived. 64 The Time To Tell campaign also stresses that it is never
too late to tell a child that they are donor conceived and that supportive information is
available to parents regardless of their child's age. 65
4.36
Submissions consistently suggested that there is a need for more follow-up
counselling for donors, parents and donor offspring, following the birth of a donor
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Victorian Assisted Reproductive Treatment Authority, Time To Tell,
http://www.varta.org.au/www/257/1003057/displayarticle/1003349.html, accessed
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conceived person. There is also a need for counselling at the time that a donor
conceived person accesses, or attempts to access, information about their donor. 66
4.37
Many submissions also noted that donor conceived children need counselling
at various stages as they mature, to deal with self-identity and other issues arising
from their conception.67 Further, counselling was seen to be vital in sensitively and
appropriately facilitating contact between donor conceived people and their donors
and genetic half-siblings, as this is still very new and uncharted territory.68
4.38

Ms Tome also stressed the importance of counselling and education:
...to support parties post donor conception, to support parents in parenting a
child that is not genetically theirs, in assisting parents in telling children of
their donor conception and to assist children in dealing with learning that
they are donor conceived. 69

4.39
Dr Damien Riggs drew the committee's attention to the importance of male
donors attending counselling:
[a]s my research found, there are aspects that men are not prepared for
before they donate sperm. We have a popular conception of what sperm
donation might be, but the reality for men is quite different, I think. When it
comes to sperm meaning babies and children and offspring, the meanings
that men attribute to that are quite complex; certainly they were in my
sample. Counselling helps men to consider those things, to consider
whether they are bringing their own needs and desires to their donating. I
certainly think it is vital for ensuring the wellbeing of all parties. 70

4.40
This view was also supported by the Rainbow Families Council which
expressed its concerns about the 'apparent lack of attention paid to the personal impact
on a sperm donor himself of having a large number of children born as a result of their
donation'. 71
Counselling for participants in private arrangements
4.41
The committee received evidence from Dr Riggs suggesting that counselling
is also very important for men who enter into private arrangements:
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...men who are going to donate sperm through clinics have to go through
counselling, as do the recipients. In private arrangements that is not the
case...The men [in my research] really had not given enough thought to it in
many instances and did not have anyone to talk to other than the
recipients—that was certainly what came out of my interview research—
and obviously we can safely assume that at times the recipients' and donor's
interests or desires are going to be in conflict. So having some form of
counselling available...would be desirable, so that all parties at least can
have these conversations with some sort of mediator to ensure they are
aware of what they are committing to. Funding for that counselling to be
accessed by parties who do not go through clinics would also be desirable. 72

4.42 While some 'rainbow families', including lesbian, gay, bisexual or transgender
families, may be able to access ART procedures through clinics, many participate in
private arrangements with known donors. 73 The Rainbow Families Council raised a
number of further issues about the counselling and support services that its members
access, including a lack of understanding by counsellors about the variety of ways
'rainbow families' create their families, and a lack of understanding of the different
legal situations governing the parental recognition accorded to 'rainbow families'
under existing legislation.74
Other support services
4.43
Several submissions noted that there are other resources and services, besides
counselling, which could be used to share information and provide support to donors,
donor recipients and donor conceived people. For example, Ms Romana Rossi
suggested that potential recipients and donors should attend an extensive and
mandatory education program that confronts the issues involved with donor
conception.75 Several other submissions suggested that clinics or counsellors could
refer donor recipients to support groups. 76
4.44
Ms Tome of the Victorian Infertility Counsellors Group advised the
committee that:
[t]he Victorian Assisted Reproductive Treatment Authority's Time to Tell
program is an important component of this education and support in
Victoria. In fact, at their last seminar they had 170 people attend and had to
close the books. They have now got a waiting list for the next one. 77
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4.45

Ms Cheryl Fletcher of SMC Australia also spoke of the need for support:
[o]ne of the challenges women [have is]...how to talk about the fact that you
are donor conceived and the lack of advice...I think Melbourne IVF
provides very good counselling and advice, and they have groups where
women can meet and talk about these issues. Other states have pretty well
nothing...They would like more help on how to discuss that. 78

Potential for conflict of interest for clinics
4.46
A number of submissions and witnesses suggested that it is a conflict of
interest for clinics that provide ART services to provide pre-treatment counselling,
and recommended that counselling should be made independent from clinics to
remove their vested interest. 79 For example, Mr Damian Adams argued:
[t]he problem that currently occurs is that the counsellors are all provided
by the clinics. So they all have a vested interest: if they start turning too
many people away, they will be out of a job. So we need to have
independent counselling so we can make sure that these people are
informed of all the consequences and what may occur to their own family,
the offspring and the donors. 80

4.47
Ms Rita Alesi of the Victorian Infertility Counsellors Group also noted the
potential for conflicts of interest:
[i]t is controversial because the majority of clinics are owned by private
equity companies. The focus has very much changed from how it was 10,
15 or even 20 years ago. These clinics are run as businesses. For the
services we provide in our clinic certain counselling is funded as part of
patients' treatment cycles, up to a certain point. Then anything above and
beyond that, even with our current patients, is fee for service. 81

Should counselling be compulsory or optional?
4.48
The vast majority of evidence to the current inquiry noted that it was critical
that donors and recipient parents receive counselling prior to donation, to ensure that
they give proper consideration to the full consequences of donor conception. 82 As
Mrs Caroline and Mr Patrice Lorbach suggested, families facing infertility may not be
in the best position to consider the long-term consequences of the impact of having a
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family through donor conception, and may need someone objective to raise all the
issues involved. 83
4.49
Ms Tome from the Victorian Infertility Counsellors Group advised the
committee that her organisation is of the view that 'counselling support is a core
component of the establishment of donor registers and donor linking' and that it
should 'be mandatory, include facilitation and be available to all parties'. 84 In
particular:
[w]e recommend that it is preferable to establish a system where those
seeking information from the registers are supported to think through their
motivation for making the application,...what they hope to achieve...and
prepar[e] them for possible outcomes. The person whom the request is
being made about can then be approached by a donor linkage counsellor
who can inform them of their options, including the particular details of the
request for information, support them in their decision-making and facilitate
any contact or sharing of information between the donor and donor
conceived person. A comprehensive counselling service ensures that
information is provided in a supportive and comprehensive way that
maximises successful outcomes for all parties involved. This counselling
support should be provided in an integrated way and tailored to individual
needs. 85

4.50
However, there was a suggestion that the requirement for donors to attend
multiple sessions of counselling was unnecessary and onerous, 86 and could create a
disincentive to donate. One submission also suggested that it is highly unethical to
coerce participation in counselling. 87
4.51
The Victorian Infertility Counsellors Group noted that a recent amendment to
the Victorian legislation has removed the requirement that the partner of a donor must
undertake counselling; and suggested that this requirement be reintroduced because of
the serious implications for a partner and any children or future children born to that
relationship if an individual donates without the knowledge of their partner. 88
4.52
The Rainbow Families Council indicated that it may not be either relevant or
necessary for a gay male sperm donor's partner to be required to undergo counselling,
as is the case in some jurisdictions:
[t]he nature of gay male relationships is not the same as heterosexual
relationships where a female partner of the sperm donor may have concerns
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about her own fertility or having children in the future or where she may
feel compromised by having biological siblings of her and her partner's
future children. 89

4.53
Many submissions suggested that counselling would be beneficial for donors
or people conceived by donor conception prior to making contact, although many did
not indicate whether they thought that such counselling should be mandatory or
optional. 90 However, some submissions, including the submission from the DCSG,
suggested that where contact is being made for the first time between a donor and a
donor conceived person, counselling should be compulsory. 91
4.54
Ms Robyn Bailey of SMC Australia supported a 'staggered counselling
process' where anonymous donors could have some counselling over a period of time
and consider whether to provide information to donor conceived people. 92
4.55
Mr Gary Coles from the Victorian Adoption Network for Information and
Self Help Inc (VANISH) expressed the view that whether or not to undertake
counselling 'should be up to the individual, but certainly made available'. 93
Who should pay for the provision of counselling?
4.56
Some submissions suggested that donor conceived people, donors and parents
of donor conceived people should be able to access counselling when it is needed,
without cost. 94 However, very few submissions addressed the issue of who should
fund counselling if it is to be provided.
4.57
In her submission, Miss Lauren Burns suggested that, if cost was a barrier to
the government providing counselling services to those affected by donor conception,
infertility treatment clinics could contribute towards the cost of providing those
services 'in recognition of their duty of care towards the people they helped create'. 95
4.58
However, Ms Rita Alesi, of the Victorian Infertility Counsellors Group, stated
that she did not think the clinic with which she was employed would be able to
undertake an expanded role without additional cost, even for previous patients. She
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stated that '[t]hey would be looking at that on a fee-for-service basis, if the clinic were
to take that on board'. 96
4.59
One submission suggested that, because the government regulates and allows
people to be conceived by donor conception, it has an obligation to fund counselling
services required as a result. 97 Another submission suggested that counselling should
be funded by Medicare. 98
4.60
Finally, Dr Damian Riggs observed that counselling may help prevent certain
problems occurring in the future:
[t]he clinics obviously cover that at the moment. Obviously they are making
money in some respects, whether it be through Medicare or from recipients
who actually pay to use services. At the end of the day...children's best
interests must come first, much like the other federal and state services that
are provided free of charge to families to ensure the best outcomes for
children. I think that perhaps the state or the country has to engage with the
fact that, if we do not do this, there are instances where children will be
likely to be significantly disadvantaged. That can include not being able to
have access to information about their donor, if it is not recorded and the
donor does not have counselling and then down the track he says, 'No, I
don't want my information given out. No, I will not meet the child.' Nothing
can be done about that, whereas some counselling in place upfront may
prevent some of those outcomes. 99
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CHAPTER 5
Risk of consanguinity and limits on donations
5.1
This chapter considers the risk of consanguinity for donor conceived people
and what limits should be placed on the number of donations that can be made,
specifically:
•

the risks of consanguine relationships and, in particular, the impact on the
ability of donor conceived people to have meaningful relationships with
donors and half-siblings; and

•

whether limits should be established on the number of donations a donor
can make, including:
•

variations between limits in different jurisdictions;

•

the enforcement of limits between jurisdictions;

•

how any limits should be expressed; and

•

what is an appropriate limit.

Risk of consanguine relationships
5.2
Donor conceived people highlighted the risks of inadvertently forming
consanguine relationships due to their lack of access to donor information.
'Consanguinity' in this context refers to a partnership or marriage between two
individuals from the same family. It is widely accepted that consanguine relationships
can increase the risks of serious genetic disease in any resultant children. Given the
significant stigma that attaches to consanguinity (more commonly referred to as
'incest'), the inadvertent formation of such a relationship could also lead to serious
social and personal consequences for a couple and their children.
5.3
Further, consanguinity may have adverse legal consequences. For example,
the Marriage Act 1961 (Cth) specifies that a marriage is void where it is between a
person and their whole- or half-blood brother or sister. 1
5.4
The risk of inadvertent formation of consanguine relationships may be
enhanced where a donor has made, for example, multiple donations of sperm.
Dr Sonia Allan noted that the risk of consanguine relationships may be more acute in
states and territories with small populations, or in closely knit communities which
may draw from a similar pool of donors from the same clinic. 2
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http://www.varta.org.au/legal-consequences-of-being-a-donor/w1/i1003431/, accessed
1 February 2011.
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5.5
However, the statistical probability of entering into consanguine relationships
may not be high. 3 As Dr Martyn Stafford-Bell of the Canberra Fertility Centre
advised:
...there is no adjective which accurately describes just how tiny this chance
really is. If you consider for a moment the number of people at any one
time aged between, say, 20 and 38 in the community who are donor
conceived as a percentage of the total number of people of that age group in
the community, you can see just how tiny it is, and the chance of two of
those people meeting [is] even tinier, and the chance of them both coming
from the same donor even more remote... 4

5.6
For many donor conceived people though, knowing that they are donor
conceived makes them more cautious about entering into relationships. As
Ms Elizabeth Marquardt from the Centre for Marriage and Families, Institute for
American Values, explained:
...[forming a consanguineous relationship]...is a real fear among donor
conceived persons. In our study...donor conceived persons were far more
likely, even than those who were adopted, to say that they have worried that
they could be unknowingly attracted to someone who is their sibling or that
their children could date someone who is the child of one of their siblings. 5

5.7

Mr Richard Egan representing FamilyVoice Australia also noted:
[i]t is not just the issue of consanguineous relationships, which are
statistically unlikely; it is the psychological impact on the child who, for a
fellow, will be wondering about every girl he sees, 'Is she my half-sister?'
You do not know where your siblings are. 6

Impact on ability to have meaningful genetic relationships
5.8
Several submissions noted that it is important to limit the number of families a
donor assists, not only to prevent the risk of consanguinity, but also to limit the
number of half-siblings a donor conceived person could have. The Victorian Infertility
Counsellors Group noted that it is not unusual for donor conceived people to discover
that they have up to twenty genetic half-siblings and this can be daunting in terms of
making sense of their identity and what 'family' means for them. 7
5.9
Mr Damian Adams described the issues he faces as a donor conceived person,
who is not able to find out if he has any half-siblings because he does not know the
identity of his donor:
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[p]ersonally I am deeply traumatised that there could even be one
half-sibling that I have never known and will never get to know, let alone
the fact that there could easily be dozens. While never being able to know
your own family is emotional enough, the fact that there may be numerous
half-siblings is deeply disturbing on a level akin to being manufactured to
appease the masses. We are human beings with biological and social
families yet the ability to produce so many siblings is actually
dehumanizing. Therefore it is suggested that the limit to donations should
be capped to 3 families and or a total of 6 offspring...to also reduce the
psychological burden on offspring of having so many siblings out there that
they will never know. 8

5.10
Miss Narelle Grech, a donor conceived person who knows that she has eight
half-siblings but has not been able to identify them, provided an insight into her
personal experience:
[a]s for my DC [donor conceived] siblings I often wonder about them,
whether we have met or I have walked past them in the street. Do they
know they are DC? Will their parents ever tell them? Will I ever have the
chance to meet any of them? Recently, with the wonder of Facebook, I was
pointed to a friend of a friend whom they said reminded them of me. To
anyone else they might laugh and go along their day. For me it meant
looking at this person's profile and analysing everything about them.
Looking for physical similarities and comparing interests, ages and so on. I
think there might be something in this link, but what am I to do? Do I
approach this person and potentially open up a Pandora's box for them?
Don't they deserve to know the truth about their own identity if they are
DC? And what about me? Shouldn't I be able to know my own siblings? 9

5.11
Ms Elizabeth Marquardt of the Centre for Marriage and Families, Institute for
American Values, observed:
[b]y not having limits, we are asking people to struggle with making sense
of their own identities amid kinship networks in a way that no-one in
human history has ever had to do before. 10

5.12

Mr Richard Egan of FamilyVoice Australia commented:
...[t]here is not just the possibility of mistakenly entering into a romantic or
sexual relationship with one of them, but also, if you decide to reconnect all
the pieces of the jigsaw puzzle of your family—we know how hard that is
for adopted children where there are only two families involved—and we
are allowing five different families to have children from the same father,
try connecting that. It is more than a life's project to try to bring that

8

Submission 38, p. [7].

9

Submission 107, p. 3.

10

Committee Hansard, 2 November 2010, p. 23.
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together. It just seems unjust to me to be imposing that fracturing of family
on children. 11

5.13
Some donor conceived people, who have been able to locate their donor and
their half-siblings, described it as a relief. 12 Often, parents of donor conceived people
who have chosen to inform their child that they are donor conceived, have been
supportive of their search for their donor and half-siblings. 13 Miss Lauren Burns
described meeting her donor and his children:
[h]e has a name and it is Ben. I was most fortunate in that I found myself in
the capable hands of the counsellors at the ITA [Infertility Treatment
Authority – now VARTA], who were wonderful in helping Ben and I forge
our fragile connection. We exchanged letters and photographs and talked on
the phone. In November 2009 I went to visit him for the first time and met
his teenage children, my half siblings, two girls and a boy. I was very
nervous prior to the meeting, but when I arrived I felt at ease. We all share
many characteristics, both in appearance and temperament, and even
mannerisms.
The overwhelming feeling I took from this meeting was relief. Relief that I
had found a small chink in the imposing wall of legal structures designed to
separate me from truth. Most of all, relief that I finally had answers to
questions about the source of my personality and interests and no longer
faced an uncertain future of missing knowledge concerning my biological
heritage and identity. 14

Variation between jurisdictions on limits
5.14
In formal settings today (that is, clinics), there are generally limits to the
number of families that may receive gametes from a single donor. In Western
Australia, a maximum of five families may receive gametes from a single donor
unless there are exceptional circumstances. 15 In New South Wales, donated gametes
cannot be used if this is likely to result in offspring of the donor being born to more
than five women (including the donor, or a current or former spouse of the donor). 16
In Victoria, a donor's gametes cannot be used if it would result in more than ten
women having children who are genetic siblings. 17 However, although Victoria has a
limit of ten women for each donor, some 'rural clinics impose a smaller limit of five

11

Committee Hansard, 29 October 2010, p. 16.
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Submission 40, p. 4.
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See, for example, Submission 1 (name withheld), p. 1; Mr Callum Lorbach, Submission 3;
Submission 29 (name withheld), p. 2; Mrs Glenda and Mr Robert Davis, Submission 35.

14

Submission 40, p. 4. See also Miss Lauren Burns, Committee Hansard, 3 November 2010, p. 4.

15

Paragraph 8.1, Human Reproductive Technology Directions (WA), Western Australian
Government Gazette, 30 November 2004, p. 5434.

16

Subsection 27(1) of the Assisted Reproductive Technology Act 2007 (NSW).

17

Section 29 of the Assisted Reproductive Treatment Act 2008 (Vic).
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families for a donor' to take account of 'the potential for meeting related families and
future contact with [the relevant] donor'. 18
5.15
In Queensland, South Australia, Tasmania, the Northern Territory and the
Australian Capital Territory, the NHMRC Guidelines provide that 'clinics must take
all reasonable steps to reduce the numbers of genetic relatives created through donor
gamete programs' to protect donor conceived people, and donors, from having too
many genetic siblings or too many offspring, respectively.19 In particular, the
NHMRC Guidelines state:
[g]ametes from one donor should be used in a limited number of families.
In deciding the number of families, clinicians should take account of:
• the number of genetic relatives that the persons conceived...will have;
• the risk of a person conceived with donor gametes inadvertently having a

sexual relationship with a close genetic relative (with particular
reference to the population and ethnic group in which the donation will
be used);
• the consent of the donor for the number of families to be created; and
• whether the donor has already donated gametes at another clinic.

20

Enforcement of limits
5.16
A number of submissions noted that the inconsistent approaches between the
states and territories regarding registration of donors mean that there is no way of
accurately knowing or controlling the number of families a particular donor assists. 21
5.17
Several submissions also reported that the current state or clinic based data
management arrangements mean that there is no way for clinics to ensure they comply
with limits on donations. For example, SMC Australia referred to an example where:
[a] member was informed by the donor co-ordinator of their Queensland
clinic that sperm imported from the US would only be imported for use by
that clinic. Through their own networks, the member later found that sperm
from the same donor had also been imported by a clinic in [NSW] and used
by a number of families in that [s]tate. Neither clinic seemed to have
knowledge that the situation had occurred. 22

18

VARTA, 'Legal Consequences of being a donor', http://www.varta.org.au/legal-consequencesof-being-a-donor/w1/i1003431/, accessed 1 February 2011.

19

NHMRC Guideline 6.3.

20

NHMRC Guideline 6.3. In South Australia, there is a legislative requirement for fertility clinics
to abide by the NHMRC Guidelines: paragraph 8(2)(a) of the Assisted Reproductive Treatment
Regulations 2010 (SA).

21

See, for example, Submission 93 (name withheld), p. 5; SMC Australia, Submission 99, p. 10;
Ms Kate Dobby, Submission 103, p. 4; Fertility First, Submission 104, p. 3.

22

SMC Australia, Submission 99, p. 4.
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5.18
Dr Damien Riggs, a researcher in the field of sperm donation, pointed out that
donors may be donating in multiple states:
[a] man should not be able to donate sperm in one state that can be used for
10 families and then go to another state and do that. There could be a huge
number of children born from that, because his sperm can be used for 10
families but, obviously, those families could have three children each. So
there are a very large number of potential children from one man's donated
sperm. 23

5.19
According to some, the variations between jurisdictions regarding limits also
make it possible to circumvent limits by transferring gametes and embryos to other
jurisdictions. 24 SMC Australia indicated that they are aware of circumstances where a
donor has reached their limit through donations to clinics and has then gone on to
make additional private donations. 25
5.20
Mrs Fiona Hearne of SMC Australia advised the committee that, even though
there are limits, there are occasions where clinics do not abide by them:
[t]here are 13 families. I was told when I started the treatment that it would
be limited to 10. I recently spoke to the clinical director of the clinic I used
and he said, 'I will tell you how that happened', and I said, 'I know how it
happened. You guys have stuffed up', which was totally true. They were
keeping a record but they were not keeping an exact lid on it: 'This person
is using this donor, but we actually have another clinic and this person is
also using that donor'. So my daughter is one of 17. The donor has three
children of his own, so she is one of 20. 26

5.21
SMC Australia also noted that there has been a lot of confusion among clinics
about how the limits apply, with one NSW clinic taking the view that the limit applies
only to women in NSW, while another clinic is of the opinion that the limit applies to
women world-wide. 27

How should any limits be expressed?
5.22
It is possible to set a limit on donations in a number of different ways – for
example, by reference to the number of children born, the number of women assisted,
or the number of families assisted.
5.23
A number of submissions considered that a limit should be placed on the
number of families assisted, rather than the number of women, because this would
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Ms Kate Dobby, Submission 103, p. 1.

25

Submission 99, p. 10.

26

Committee Hansard, 2 November 2010, p. 49.

27

Submission 99, p. 10.

Page 75

take into consideration lesbian couples where both women choose to use the same
donor to ensure that their children are genetically related.28 In relation to this point,
Dr Riggs made the following observations:
...as far as I know...if a lesbian couple accesses some donor sperm in a
clinic, they count as one of the donor's 10 families, where one woman
carries the child. However, if the other woman wants to then carry a child,
she is classed as a separate family and must use a separate lot of sperm. I
think that is probably a nonsense in the sense that both women are the
parents of the children, so the children are not likely to have any
relationship as adults that is inappropriate because they know they are
brother and sister or brother and brother et cetera...We are in a sense
wasting some of our available donor resources because we are mandating
that if both women in a lesbian couple decide to get pregnant they must use
different donor sperm, which to me does not make any sense. 29

5.24
Similarly, some submissions suggested that the limit should not be expressed
in terms of children, because this could lead 'to the possibility that some women may
be artificially prevented from completing their family with one donor', 30 and may need
to use a different donor, with the result that their children would then have different
biological fathers.

What would be an appropriate limit?
5.25
Of those who supported a limit being expressed by reference to the number of
families assisted, the preferred number of families was either one, 31 five 32 or ten
families. 33
5.26
Mrs Leonie Hewitt, Ms Michelle Cefai and Mrs Caroline Lorbach, all of the
DCSG, supported a limit of no more than five families using a single donor, noting
that if a donor only wants to donate to one family, that should be respected.34
Dr Sonia Allan observed that setting a limit was a difficult proposition, but she
supported a limit of 'no more than three [families] and preferably less...dependent
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See, for example, Ms Zoe Brillante, Submission 6, p. 1; Rainbow Families Council,
Submission 73, p. 3; Fertility First, Submission 104, p. 2.
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Fertility Society of Australia, Submission 109, p.13. See, also, SMC Australia, Submission 99,
p. 10.
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See, for example, Mr Michael and Mrs Laureen Dempsey, Submission 27, p. 2;
Mrs Myfanwy Cummerford, Submission 63, p. [1]; Miss Narelle Grech, Submission 107, p. 6;
Ms Kylie Dempsey, Submission 114, p. [3].
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See, for example, the Canberra Fertility Centre, Submission 48, p. [6].

33

See, for example, Monash IVF, Submission 120, p. 5.
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upon the number of children within a family'. 35 Mr Richard Egan of FamilyVoice
Australia stated that, if donor conception is to continue, his organisation supported
only one family using a single donor. 36
5.27
Some submissions supported the limit only applying to donations in Australia,
while others supported the limit applying world-wide. The Canberra Fertility Centre
suggested that a limit of five families world-wide would be unnecessarily restrictive
and that the limit should be five families in Australia. 37 However, one submission
suggested that the donation limit should be set at an international level in order to
have any meaningful effect on reducing the risk of consanguinity. 38
5.28
Another factor raised was the impact that any limit could have on the number
of families able to access donor treatment, taking into account the low rate of sperm
donation in Australia relative to demand. For example, Monash IVF considered that
limiting the number of donors to less than ten families would severely limit the
number of people able to access donor treatment. 39
5.29
Some submissions noted that a limit should be set according to
evidence-based research, 'rather than whim or assumption'. 40
5.30
Finally, some submissions argued that the only real way to limit the risk of
consanguinity is to remove anonymity regarding donor conception, such as through
the establishment of a national register or by requiring that a donor's identity be
recorded on the donor conceived child's birth certificate. 41 By way of example,
Ms Louise Jamieson and International Donor Offspring Alliance argued that it is
'absurd' to use donation limitation as the means to address the danger of
consanguinity. 42
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CHAPTER 6
Rights of donor conceived individuals
6.1
This chapter discusses what rights should be accorded to donor conceived
people, and in particular, considers:
•

access to information about donors, including anonymity of donors and
non-disclosure to donor conceived children that they were donor
conceived;

•

current concerns for donors, including issues relating to self-identity,
access to medical records and the importance of disclosure;

•

the analogy with adoption;

•

the annotation of birth certificates for donor conceived people; and

•

whether a 'rights' based approach is appropriate in this context.

Access to information about donors
6.2
Many of the issues of concern to donor conceived people arise as a
consequence of historical practices around donor conception. The two main issues are
the anonymity of donors, and the fact that many parents were often told not to disclose
to their children that they were donor conceived (and often did not do so until their
children were adults). 1
Anonymity of donors
6.3
Even in situations where records may exist about a donor, many donor
conceived people are unable to access these records as a result of past commitments
made to donors to maintain their anonymity. 2 Miss Narelle Grech, a donor conceived
person, explained the personal impact this has had on her:
I cannot begin to describe how dehumanising and powerless I am to know
that the name and details about my biological father and my entire paternal
family sit somewhere in a filing cabinet...with no means to access it.
Information about my own family, my roots, my identity, I am told I have
no right to know. 3

6.4
In those states that have enacted legislation governing donor conception,
(Victoria, Western Australia, South Australia and NSW), requirements for providing

1

See, for example, Submission 42 (name withheld); Submission 78 (name withheld), pp [1-2];
DCSG, Submission 122, p. 60.

2

See, for example, Andrew, Submission 10; Submission 22 (name withheld), p. 1.

3

Submission 107, p. 2.
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identifying information about donors to donor conceived people are not retrospective,
meaning that only people who are donor conceived after the enactment of the relevant
legislation can have access to donor information under the terms of that legislation.
There are also differences in the state legislative schemes, as discussed earlier in this
report and as set out in Appendix 1.
6.5
Further, by legislation not having a retrospective operation, this has, in effect,
provided donors with rights to anonymity if, when they donated, they did so on the
understanding that their donation was anonymous. In NSW, for example, under the
Assisted Reproductive Technology Act 2007 (NSW), the NSW register can only be
accessed by donor conceived people conceived after 1 January 2010. People
conceived before 1 January 2010 are only able to access information if the person to
whom it relates has consented. 4
6.6
In Victoria, under the Assisted Reproductive Treatment Act 2008 (Vic), if a
donation was given before 1998, no information is available for the donor conceived
person unless the donor has lodged their information on the Voluntary Register (Vic).
As the Victorian Law Reform Committee observed during its inquiry, 'some gametes
donated prior to 1988 are still being used in donor conception procedures', and people
conceived now and into the future with these gametes cannot access any information
because donors were guaranteed anonymity at the time of making the donation.5
6.7
In her submission, Dr Sonia Allan pointed to the inequity for donor conceived
individuals arising from the inconsistent approaches to access to information about
donor conception.6 She also submitted:
[i]t is difficult to justify a situation in which some people born as a result of
the use of ART have a right to access to information about their biological
parentage because they were conceived in a particular state at a particular
time, but those conceived in other states or territories or prior to the
introduction of legislation are not entitled and do not have access to such
information. 7

6.8

At the public hearing in Melbourne, Dr Allan stated:
...I believe, not just from a social perspective but also from a legal
perspective, that, once we recognise the right of donor conceived
individuals to have access to information about their genetic heritage, that
recognition cannot be applied only to a small subset of donor conceived
individuals or people who will be conceived via assisted reproductive

4

NSW Department of Health,
http://www.health.nsw.gov.au/resources/hospitals/phc/pdf/volunteer_donor_registerart_a4.pdf,
accessed 26 November 2010.
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Victorian Parliament Law Reform Committee, Inquiry into access by donor-conceived people
to information about donors, Interim Report, September 2010, p. xv.
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technologies in the future. Once we make that recognition, we need to apply
that recognition to all donor conceived individuals... 8

6.9
Other submissions, such as that of the Rainbow Families Council, highlighted
how some siblings within the same family, who were conceived under different
regulatory approaches, have different rights to access information about their donor. 9
6.10
Ms Marianne Tome of the Victorian Infertility Counsellors Group argued that
other people affected by donor conception more broadly should also have access to
information about donors, not just those who are donor conceived:
[w]e recognise the right of all donor conceived individuals in Australia to
have access to information about their biological parents and genetic
siblings. We also recognise the rights of recipients and donors to also have
access to such information. 10

Non-disclosure to children
6.11
The committee learned that in the 1970s and 1980s, particularly, parents were
often encouraged by doctors and clinics not to tell their children that they were donor
conceived. For example, the parents of donor conceived children were told in 1982
that donor conception 'was a closed book that we were to tell no one, including the
child, of the roller coaster experience'. 11 Another mother of a donor conceived child
who was born in 1979, still has not told him that he is donor conceived:
[he] is now 30 years of age. He does not know the truth of his conception...
As time went by I began to have deep reservations about this secret which
we were keeping from him.
I felt that he had the right to know but I also knew that the legislation would
not allow me to get his records to pass on to my son.
I also felt that because my husband and I had divorced, I did not want to tell
him without my ex husband consenting. I did not want this to be a trigger
which may have caused damage to their relationship. I did approach his
father about this, but he did not want his son to know.
So a few more years went by.
Every few years the issue arises for me again and keeps rearing its ugly
head. There is a nagging feeling there that he has the right to know. But
then when I realise that he can't get access to his records, I meet another
stumbling block again, and the issue goes underground again for me.
...
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And still I have not told him. 12

6.12
Some parents tell their children that they are donor conceived when they
become an adult. 13 Miss Lauren Burns discovered as an adult that she and her sister
were donor conceived, and described finding out in the following way:
[o]ne afternoon in...2005, when I was 21 and my sister 24, my mother sat us
down and said she had something to tell us. She sat on the creased leather
couch, eyes downcast, hands shaking softly. In an awkward conversation
she revealed the truth, that we were both donor conceived. Finding out so
late was a huge shock. My identity was splintered and the social and
biological aspects of parenthood carved up. I learned my biological father
was a vial of frozen sperm labelled C11.
For the next three years I didn't discuss being donor conceived, but I
thought about it a lot, almost every day. I mourned the human face behind
that vial, somebody I had never and would never meet. I wondered about
my missing kin, who they were, what they looked like and where their
interests lay. I empathised with people whose relatives have gone missing.
They don’t know if they are alive or dead, happy or miserable, and when, if
ever, they might see each other again. It is important to recognise that the
impact of the status quo is not benign. It can place children in an awful
limbo. I thought about carrying this burden for the rest of my life and I was
afraid. 14

6.13

Dr Sonia Allan noted the difficulties associated with such an approach:
[s]imilar to adopted children wanting to meet their biological parents,
donor-conceived individuals feel a strong need to connect with their donor
in order to obtain a fuller sense of self-identity. Of major concern then is
that individuals told late in life about their adopted or donor-conceived
status may experience psycho-social difficulties. For example, where it is
too late to meet their biological parents, such individuals may experience a
great sense of loss. 15

Current concerns for donor conceived people
6.14
As examined earlier in this report, the past requirement for anonymity of
donors underpins many of the current concerns held by donor conceived individuals in
relation to obtaining information about their genetic heritage. Such information is
important in order to reduce the risk of consanguine relationships with unknown
relatives, to be able to form meaningful relationships with donors and half-siblings, to
have a more complete sense of self‐identity, and for medical purposes.
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Self-identity of the donor conceived
6.15
The difficulties that donor conceived individuals may experience in relation to
accessing information about their donors mean that many do not know the identity of
their biological father, mother, or parents, and they may also be deprived of
non-identifying information such as the cultural extraction of their forebears. The
DCSG submitted that donor conceived people have a need for this information in
order for them to complete their own sense of identity:
[i]t is a basic human right to know of one's origins. Every person should
have a right of access to information and to contact...those who make up
their biological and social heritage, enabling them to complete a picture of
themselves and their identity. 16

6.16
The DCSG placed this issue in a human rights context, arguing that the
Convention on the Rights of the Child supports the right of every child to know their
biological identity. 17 The DCSG particularly pointed to article 7.1 of Convention
which provides that:
[t]he child shall be registered immediately after birth and shall have the
right from birth to a name, the right to acquire a nationality and, as far as
possible, the right to know and be cared for by his or her parents. 18

6.17

In her submission, Dr Sonia Allan suggested:
[a]cademic literature has increasingly emphasised that relations based on
blood are less important in shaping a child's development than previously
thought. However, it is also the case that societies such as Australia place
great weight on 'blood relations [as]… the basis of kinship'. Despite a
child's development being shaped by social as much as biological factors,
knowledge of one's immediate genetic heritage is thus considered
integral to the self-identity of most people. 19

6.18

Mrs Caroline Lorbach from the DCSG agreed:
[t]he denial of such rights of access to one group can have severe adverse
effects on their perception of themselves and their position in the world. We
are concerned that denial of rights purely on the basis of their date of birth
has produced a minority group afforded fewer rights than their younger
counterparts. The federal government has a responsibility to store and
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protect the existing records before they are lost or destroyed forever and to
ensure that donor conceived people have the same rights that everyone else
in the population has, regardless of when they were born and what state
they were conceived in. 20

6.19
Ms Susan Hurst, the mother of a donor conceived child, suggested that donor
conceived people not only need information about the donor, but also need to be able
to form relationships with other biological relatives:
[t]o be human is to be part of a long line of biological history - 2 sides.
...[Donor conceived] children will most likely have a wonderful life [but]
there is family that this person deserves to have the opportunity to know.
Biological [g]randparents (who may not have wanted their grandchildren
donated away), half brothers, half sisters, uncles, aunties and cousins.
People that would/could make our cherished donor conceived children
'whole' - and who also deserve consideration. Donor conceived children
need transparency. They need to know who they are. 21

6.20
However, not all donor conceived people want to meet their donor.
Miss Claire Armitage explained that meeting the donor who enabled her conception
was not the issue for her:
I do not care to know the man who helped to biologically produce me. I do,
however, care to know where I am from, in the world, where my cultural
roots lie, as well as my ancestors. At this time in my life, I want to know
where I am from, so I might finally navigate where I am going. 22

6.21
Another submitter also does not necessarily want to meet his biological father.
He stated that he calls his social father 'dad':
...because that is what he is to me[. H]e has partly raised me and always
treated me as his son.
...[T]here would be some information about my biological father I would
like to know but I don't think I would [want] to meet him and I definitely
wouldn't want anything from him. I already have a father and he will
always be my father. 23
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Medical information
6.22
The committee received evidence suggesting that the absence of family
medical histories and genetic information could have serious implications for the
health of the donor conceived in terms of diagnosis and the treatment of illness. 24
6.23
Dr Sonia Allan submitted that the importance of access to medical
information is 'undeniable' and that donor conceived individuals who are denied
access to such information are placed at risk as a result of not being informed about
their genetic heritage. 25
6.24
One submitter who was only able to obtain very limited non-identifying
information in relation to his biological father expressed his personal concerns:
[o]ne of the biggest problems I have is the worry of hereditary diseases as I
have no medical history on the donor. 26

6.25
Conversely, some donor conceived people, prior to being told of their donor
conceived status, have worried needlessly about the risk of inherited health problems
from their 'social' fathers. 27
Importance of disclosure
6.26
Over the past 30 years, the importance of disclosing to donor conceived
children their biological origins has become more widely accepted. Parents are now
being encouraged to tell their children that they are donor conceived. Most states and
territories, including the ACT, Victoria, South Australia and Western Australia,
produce booklets to assist parents to discuss this issue with their children. 28
6.27
Dr Martyn Stafford-Bell of the Canberra Fertility Centre advised the
committee that this is not a new development:
It is not an emerging practice at all; it has been standard for years. I have
been telling patients that they need to tell their children since we opened the
sperm bank here in 1978.
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...But it is ultimately up to the parents to decide, because they may feel that
it is not in the best interests of the child to know. You could think of several
reasons why you should not tell a 15-year-old that they are donor
conceived—or an eight-year-old. 29

Analogy with adoption
6.28
Adoption is a legal process where the rights and responsibilities for the care
and welfare of a child are transferred from the child's birth parents to their adoptive
parents, and the legal relationship between the biological parents and the child is
severed. 30 All states and territories have legislation in relation to adoption,31 and
Appendix 2 to this report sets out the legislation governing adoption in Australia.
6.29
This legislation provides adopted people with the right to identifying
information about their biological parents, including their original birth certificate.
However, legislation is not consistent between states and territories and, additionally,
not all adoption legislation in Australia is retrospective. For example, in South
Australia and Queensland, birth parents and adopted people may veto the release of
identifying information and any contact, if the adoption was finalised prior to the
commencement of the relevant legislation in those states. 32
6.30
There are contact vetoes that may be put in place in some states, and adopted
people are only able to access identifying information at age 18, except in the ACT,
where the age limit is 17 years and 6 months. 33 In many states and territories, adopted
people may access identifying information earlier with the agreement of their adoptive
parents, and in some cases, their birth parent's agreement. 34
6.31
Several submissions drew a parallel to retrospective changes to the law which
allow the release of identifying information about the biological parents of adopted
children, and proposals to retrospectively provide for identifying information about
their donors to be provided to donor conceived children.

29

Committee Hansard, 29 October 2010, pp 12-13.

30

Australian Institute of Health and Welfare, Adoptions Australia 2008-09, Child Welfare Series
No. 48, February 2010, p. 1.

31

Adoption Act 1994 (WA), Adoption Act 1984 (Vic), Adoption Act 2000 (NSW), Adoption Act
1988 (SA), Adoption Act 1988 (Tas), Adoption of Children Act 1964 (QLD), Adoption of
Children Act 1994 (NT) and Adoption Act 1993 (ACT).
Australian Institute of Health and Welfare, Adoptions Australia 2008-09, Child Welfare Series
No. 48, February 2010, pp 66-67 and 68.

32
33

For example, in Tasmania, Northern Territory and Queensland (where they are called
'objections').

34

Australian Institute of Health and Welfare, Adoptions Australia 2008-09, Child Welfare Series
No. 48, February 2010, p. 32. As at 30 June 2009, there are 8,633 contact and identifying
information vetoes in place across Australia. Of all vetoes in place as at 30 June 2009, 55 per
cent were lodged by adopted people, and 41 per cent were lodged by birth parents. However, in
2008-09 there were 3,607 applications for both identifying and non-identifying information.
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6.32
For example, Ms Louise Jamieson and the International Donor Offspring
Alliance submitted:
[p]arents wishing to adopt nowadays are required to accept their child's own
history and heritage. No longer is a child or baby considered a "clean slate".
There is a thorough vetting and preparation process, whereby would-be
adoptive parents must work through their own motivations, acknowledge
the separate identity of the child/ren they wish to adopt, and recognise the
grief and loss already experienced by the child/ren.
How much more should this be the case in donor conception, where the
situation is arguably even more complex (owing to the innate imbalance
between the mother/father genetic/adoptive relationships).35

6.33
Similarly, Ms Elizabeth Marquardt from the Centre for Marriage and
Families, Institute for American Values observed:
[d]onor conception in my country [the United States of America]—and I
believe also in yours—functions much more like a market. Rather than
being an institution or centred on the best interests of the child, donor
conception operates more as a market oriented around the desires and rights
of parents to acquire children. There is a very different set of ethics and
practices involved. Sometimes people say to me, 'Aren't donor conception
and adoption the same thing?' I say, 'No, they're not, and if you think that
they are, then fine, let's treat donor conception like we treat adoption. Let's
have studies, screenings and inquiries about whether people are a fit parent,
and let's have the state say, "No, I'm sorry, you cannot do this", as they say
to adoptive parents sometimes.' People are horrified by that. 36

Birth certificates
6.34
There were some suggestions that, in order to ensure that a person's true
genetic links are recorded and accessible to that person, birth certificates of donor
conceived people should be annotated. 37
'True' birth certificates
6.35
Dr Sonia Allan noted that options to recognise a person's genetic links on their
birth certificate include:
•

annotating the birth certificate of a donor-conceived person with their donor
conceived status;

•

recording both the individual's genetic and social parentage;

•

issuing a separate certificate to a donor-conceived child alerting them to the
possibility of information held on the register; or

35

Submission 115, p. [1]. See, also, DCSG, Submission 122, pp 22-31.

36

Committee Hansard, 2 November 2010, p. 22.

37

See, for example, Dr Sonia Allan, Submission 30; Miss Narelle Grech, Submission 107, p. 6.
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•

issuing a certificate of birth, identifying legal parentage, and a certificate of
genetic heritage, indicating where an individual's genetic and legal parentage
are different. 38

6.36
The committee was advised that Victoria will be making a notation on birth
certificates in the future so that 'when a person applies for a birth certificate they will
be told that further information is available and asked if they want to access that
information'. 39
6.37
At the Melbourne public hearing, Mr Damian Adams spoke of his concerns
about inaccurate birth certificates:
I despise the document that contains my birth details. While my parents
never hid the truth from me and I have always known of my conception, to
me it represents state sanctioned fraud and deception. I have since
investigated through the courts about having my dad's name removed from
this and left as blank, but as they have never dealt with a case like this they
were unable to provide any advice. As it will also cost considerable money
to do, it will have to wait, but it is still something that I will do. I feel
ashamed that I have passed on an untruthful surname to my children.
Looking back, I should have given them my wife's maiden name, because at
least that has concrete familial heritage. Birth certificates must be the
accurate and truthful records of paternity that they are always meant to be. 40

6.38
Many submissions noted that the way birth certificates currently work makes
it possible for parents to conceal the truth from a donor conceived child. 41 For
example, Mr Adams commented:
[t]he ability for recipient parents to conceal the truth is made easier for them
due to the fact that they are allowed through the institutionalisation of donor
conception practices to create fraudulent birth certificates...Replacing
biological parents with non-biological parents on a birth certificate and
allowing it to occur enshrines deception into the law. 42

6.39
Ms Romana Rossi, a parent of a donor conceived child, also suggested that
truthful birth certificates would encourage parents to tell the truth to their donor
conceived children about their origins. 43 Similarly, Ms Louise Jamieson and the
International Donor Offspring Alliance suggested that truthful birth certificates are

38

Submission 30, p. 21.

39

Mrs Caroline Lorbach, DCSG, Committee Hansard, 2 November 2010, p. 10.

40

Committee Hansard, 3 November 2010, pp 5-6.

41

See, for example, Mr Damian Adams, Submission 38, p. [6]; Ms Romana Rossi, Submission 75,
p. [3]; DCSG, Submission 122; p. 39.

42

Submission 38, p. [6].

43

Submission 75, p. 3.
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provided in some countries for adopted children, 'protecting families' privacy, whilst
ensuring that the truth of their adoption cannot be withheld from adoptees'. 44
6.40

Miss Lauren Burns also drew an analogy with adoption:
I think there is also the issue of owning the information. At the moment we
are quite beholden to other people to inform us; whereas I think the
paradigm should shift to recognise that it belongs to us...I think there are a
number of mechanisms to do with, for example, birth certificates. With
adoption a biological birth certificate is issued, and then a social or legal
parentage birth certificate is then reissued, but you can always go back and
find that information. There are various means of doing so, parenting orders
and so forth, in which you can maintain both the social and the biological
information available to the child. I think you avoid a lot of the trauma of
finding out later in life. 45

6.41
Mrs Myfanwy Cummerford noted that concealing information about a
person's biological heritage affects not just the donor conceived child, but also their
descendants:
[t]he lack of any formal record documenting the familial link between the
gamete donor and any children produced means that should the recipient
parents not disclose then the donor conceived person has no way of
ascertaining the truth. And any descendant researching their family history
shall be (colloquially) led up the garden path. 46

6.42
One submission suggested that birth certificates should not identify anyone
other than the legal and social parents of the child. 47 Another suggested that the social
parent of the donor conceived person should be able to determine when, and if,
information about the donor should be passed on to their donor conceived child, rather
than the government having control of this process through, for example, annotating
birth certificates. 48
6.43
Another submission noted that birth certificates are used for banking,
kindergarten, school and many other identity uses. The submitter suggested that '[i]t is
not necessary to label a donor child or humiliate them when producing their birth
certificate for such purposes'. 49

44

Submission 115, p. [1]. At the time of adoption, a new birth certificate is issued to the child
bearing the name of his or her adoptive parent/s, and the child's new name, if it changes.
However, once adopted children reach a certain age, generally 18 years, they are able to access
their original birth certificate with their birth parent's details on it.

45

Committee Hansard, 3 November 2010, p. 11.

46

Submission 63, p. [2].

47

Tonia, Submission 7, p. 6.

48

Ms Vanessa Ferguson, Submission 55, p. 4.

49

Tonia, Submission 7, p. 6.
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6.44
Similarly, Dr Sonia Allan submitted that any suggestions to annotate birth
certificates for donor conceived people should not be considered lightly:
[these suggestions] are [not] without shortcomings...and some are more
problematic than others. It might be argued in the alternative that it would
be unacceptable (or traumatic) for a person to find out that they were donor
conceived by way of application for a birth certificate if their parents have
not told them about their conception. Similarly having a different birth
certificate or a birth certificate that is marked in some way when compared
to those of non donor conceived people might result in a donor conceived
individual feeling stigmatised or resenting that information about their
conception may be known to others when they, for example, use their birth
certificate to open a bank account, get a driver's licence or any of the many
other things for which birth certificates must be shown. 50

6.45
However, in response to any suggestion that donor conceived people could be
discriminated against if their birth certificates record that they were donor conceived,
one submission noted that birth certificates are not actually required to be presented
for many purposes, especially not in many contexts that are likely to result in
discrimination. 51

Is a 'rights' approach appropriate in this context?
6.46
While many submissions and witnesses framed the issues surrounding donor
conception in terms of the rights of donor conceived individuals or the rights of
donors, some research in related areas of public policy suggests that an approach that
focuses on 'rights' may not be of great assistance in this context.
6.47
The Australian Law Reform Commission (ALRC) and the Australian Health
Ethics Committee's (AHEC) 2003 report into the protection of human genetic
information in Australia, Essentially Yours: The Protection of Human Genetic
Information in Australia, ALRC Report 96, considered analogous issues relevant to
genetic parentage testing and cautioned that:
...this is not an area in which it is especially useful to draw on the language
of 'rights'—whether that be a child's 'right' to know his or her biological
parentage, or a man's 'right' to know who are his biological offspring. This
is an area that requires a careful balancing of interests of mothers, fathers
and children in different biological and social relationships with each other.
To privilege the interest of one party by accepting a claim to an absolute
right fails to give adequate regard to the interests of others involved in the
equation. 52

50

Submission 30, p. 22.

51

Submission 127 (name withheld), p. 7.

52

ALRC, Submission 8, p. 2; ALRC and AHEC, Essentially Yours: The Protection of Human
Genetic Information in Australia, pp 861-862.
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6.48
By contrast, and in the context of the current inquiry, the Public Interest Law
Clearing House (PILCH) argued that the issue of access by donor conceived
individuals to donor information in Victoria raises a number of complex human rights
issues:
[o]n the one hand, the denial of access to donor identifying information
may be inconsistent with...[provisions of the Charter of Human Rights and
Responsibilities Act 2006 (Vic)] including the freedom of expression
(including freedom to seek and receive information of all kinds), the right
to recognition and equality before the law, the protection of families and
children, and cultural rights. On the other hand, the right of donors to
privacy and reputation may be impinged upon if access to donor identifying
information is too freely available.
A balance must be struck between the rights of donors and donor conceived
individuals. PILCH submits that a human rights-based approach to access
to donor information provides a helpful framework for addressing and
balancing these concerns in a nuanced way. 53

6.49
Mr Lyle Shelton of the Australian Christian Lobby focussed on the
importance of the rights of the child:
[w]here the state must provide a regulatory framework—which it must
around issues of new reproductive technologies—it is incumbent upon the
state to ensure that kids' rights come first. 54
...
...[i]t requires us to make hard choices between the rights and often
legitimate desires of adults and the human rights of children. 55

6.50
It should also be noted that the Assisted Reproductive Treatment Act 2008
(Vic), Assisted Reproductive Technology Act 2007 (NSW), the Reproductive
Technology (Clinical Practices) Act 1988 (SA) and the Human Reproductive
Technology Act 1991 (WA) all emphasise the importance of the welfare of donor
conceived children. In NSW, the importance of a child's right to information about
their donor is also recognised. In relation to the WA legislation, Dr Nyaree Jacobson
of the Western Australia Department of Health stated:
[w]e are very much focused on the rights of donor conceived individuals.
Our legislation is very concerned that donor conceived individuals be able
to access identifying information about their genetic origins. 56
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Submission 125, p. 8.
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Committee Hansard, 29 October 2010, p. 42.
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Committee Hansard, 29 October 2010, p. 43.
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Dr Nyaree Jacobson, Western Australia Department of Health, Committee Hansard,
3 November 2010, p. 35.
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6.51
However, despite the importance placed on the welfare of donor conceived
people, much legislation regulating donor conception practices, such as the Assisted
Reproductive Treatment Act 2008 (Vic), is not retrospective and grants different rights
of access to information to donor conceived children, depending on when they were
born. 57

57

See Appendix 1.

CHAPTER 7
Committee view and recommendations
7.1
This inquiry presented the committee with an opportunity to examine a
number of key issues relating to past and present practices of donor conception in
Australia, which have otherwise received little attention.
7.2
Evidence presented to the committee by donor conceived people, their parents
and those with expertise in the area indicated, among other things, that:
•

there is a need to improve consistency in donor conception legislation and
regulation throughout Australia;

•

there are inconsistencies between jurisdictions in relation to the regulation of
donor conception on issues such as counselling requirements and limits on the
number of donations;

•

there are inconsistencies in relation to access to information about donors by
donor conceived people, and many donor conceived people consider it to be
inequitable that the amount of identifying information that donor conceived
people can access varies depending on when or where they were conceived or
born;

•

it is important to donor conceived people to be able to access information
about their donor's identity and medical history, in order to complete their
sense of self-identity and to appropriately manage their health;

•

there is a need for the creation of a national register as a central repository of
information about donors' identities, to undertake a regulatory role and to
facilitate contact between donors, donor conceived people and their siblings;

•

there are difficulties in enforcing regulatory requirements on clinics, because
requirements vary between jurisdictions and because there is no single
overarching body to enforce the requirements, nor any organised system for
sharing information; and

•

a limit should be imposed on the number of donations a donor can make, to
mitigate the risk of consanguinity and to minimise the number of siblings a
donor conceived person might potentially have.

Regulation of donor conception practices
7.3
The committee shares concerns raised during the inquiry about the level of
inconsistency that exists between jurisdictions in relation to the regulation of donor
conception. While some states, such as Victoria, have highly developed legislation,
the committee is particularly concerned that there are some jurisdictions in which
there is no relevant legislation in place. In those jurisdictions, issues such as the
prohibition of donor anonymity and access by donor conceived people to information
about their donor are governed by the unenforceable NHMRC Guidelines.
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7.4
Despite agreement at the Council of Australian Governments and
consideration by the Standing Committee of Attorneys-General in the past nine years,
the states and territories have done very little to create nationally consistent
legislation. From the personal accounts provided to the committee, it is apparent that:
•

anonymous donations are still being used or accepted in clinics, in breach of
the NHMRC Guidelines;

•

without a nationally consistent coding system, donors can donate in a number
of states and territories without any tracking of every jurisdiction in which
they have donated;

•

sperm and oocytes can be imported into Australia without any similar
cross-checking occurring;

•

there are no consistent limits on the numbers of families a donor is able to
assist; and

•

there are no consistent rights of access by donor conceived people to
identifying and non-identifying information about their donor and siblings.

Commonwealth's role in regulation of donor conception
7.5
At the outset, the committee notes its disappointment with the
Attorney-General's Department's reluctance to provide advice to the committee in
relation to the capacity of the Commonwealth to legislate in the area of donor
conception. The Attorney-General's Department's failure to assist and to make its
expertise available to the committee – despite specific requests to do so – has limited
the committee's ability to comprehensively explore this issue.
7.6
Having said that, the committee notes that there does not appear to be a single
stand-alone power under the Australian Constitution which would enable the
Commonwealth to pass legislation in relation to donor conception. On the basis of
evidence provided to it during the course of the inquiry, the committee is unable to
make a conclusive assessment on whether the Commonwealth has the power to
legislate for a national register. However, it would appear that the Commonwealth is
probably unable to create a national register and legislate in this area without a
specific referral of power from the states and territories. Further, it is the states and
territories that have the power to regulate medical practices, the retention of medical
records, registers of births, deaths and marriages, and birth certificates.
7.7
In this context, the committee notes that section 60H of the Family Law Act
1975 (Cth) (Family Law Act) appears to have been the result of a specific referral of
power by the states, to the extent that it is not supported by the marriage power under
the Australian Constitution. Section 60H creates a presumption that the woman who
bears a child is the child's mother and that her partner is also the child's parent for the
purposes of the Family Law Act. This creates a social parentage relationship, as
opposed to a biological relationship, and section 60H does not appear to be broad
enough to support, for example, the creation of a register, or general parentage testing
procedures.
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7.8
The Prohibition of Human Cloning for Reproduction Act 2002 (Cth) and the
Research Involving Human Embryos Act 2002 (Cth) can also be distinguished, as they
rely on the corporations power, the trade and commerce power and the external affairs
power. 1 In addition, the states passed mirror legislation to cover the field. The Senate
Community Affairs Legislation Committee report into the bills for those Acts referred
to advice from the Australian Government Solicitor (provided to the NHMRC in
relation to the bills) which stated:
[u]nder the Constitution, the Commonwealth Parliament has reasonably
extensive powers in this area. However these powers would not support
comprehensive legislation to regulate human cloning [or] assisted
reproductive technology... 2

7.9
It is also unclear, on the basis of evidence presented to the committee,
whether it would be possible for the Commonwealth to enact legislation under the
external affairs power to give effect to international obligations under the Convention
on the Rights of the Child.

Separate but uniform legislation
7.10
Many submissions and witnesses to the inquiry highlighted that donor
conceived people can feel a sense of inequity and injustice that the level of accessible
information about their donor can vary so considerably depending on when or where
the donor conceived person was conceived or born. The committee strongly believes
that this situation is unacceptable, and that each state and territory should have
legislation regulating donor conception practices in that jurisdiction.
7.11
The committee considers that the creation of nationally consistent legislation
is primarily a responsibility of the states and territories. In the view of the committee,
the best approach to this issue would be for the state and territory governments to
agree to separate but uniform legislative schemes to address the concerns of donor
conceived people.
7.12
Nevertheless, the committee emphasises the critical role of the Australian
Government in ensuring that the states and territories without a legislative framework
enact laws to regulate donor conception practices. The Australian Government should
pursue greater consistency between the legislative frameworks, with more uniform
treatment of limits on donations and rights of access by donor conceived people to
identifying and non-identifying information about their donor and siblings.
7.13
In particular, the committee considers that separate but uniform legislation
should be established to, at a minimum:

1

Senate Community Affairs Legislation Committee report, Provisions of the Research Involving
Embryos and Prohibition of Human Cloning Bill 2002, October 2002, pp 96-97 at para 4.150.

2

Senate Community Affairs Legislation Committee report, Provisions of the Research Involving
Embryos and Prohibition of Human Cloning Bill 2002, October 2002, pp 96-97 at para 4.150.
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•

prohibit donor anonymity;

•

set a national limit on the number of families a donor is able to assist; and

•

set out the rights of access by donor conceived people to information about
their donors and siblings.

7.14
Evidence before the committee highlighted that the Victorian donor
conception legislation is the most comprehensive in Australia and is viewed
favourably by donor conceived people, academics and practitioners. The committee
considers that the Victorian legislation could be used as a model for the development
of nationally consistent legislation.
7.15
While the committee acknowledges the concerns raised by some witnesses to
the inquiry that further regulation could discourage sperm donors from donating, the
committee considers that these concerns are outweighed by the importance of
ensuring legislative protection of the rights of donor conceived people to access
information about their donor.
Regulation of private arrangements
7.16
The committee received evidence suggesting that not all donor conception
practices are undertaken in a clinical context and that some parties enter into private
arrangements. The committee notes that private arrangements give rise to particular
issues regarding the legal protection of the donors, recipients and donor conceived
people, and that these issues require further examination to ensure the rights of all
parties are appropriately protected. The Australian Government and state and territory
governments should give further consideration as to how private donor arrangements
can best be regulated.

Establishment of registers and retrospectivity
7.17
Evidence before the committee indicated a high level of dissatisfaction about
the differences in legislation and regulation between the states in the management of
donor conception data. Evidence also suggested that a number of clinics are failing to
comply with the NHMRC Guidelines in relation to the storing of personal information
of donors and donor conceived people.
A national register
7.18
The committee, therefore, considers that there would be significant benefit in
having records relating to donor conception, particularly personal information about
donors and donor conceived people, stored in a single national register. Noting the
commitment by the Standing Committee of Attorneys-General in April 2009 to
develop a discussion paper on a national model for registration of donors (in
consultation with Health and Community Services Ministers), the committee
considers that the Australian Government should, with the states and territories,
pursue a national register of donors and donor conceived people through that process
or other appropriate national forums.
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7.19
The committee is mindful that the development of a national register
requires careful consideration of arrangements to protect the security and
confidentiality of records, as well as a clear articulation of the function of the body
administering the register, to guard against 'function creep'. The committee suggests
that a national register would need to be established under legislation and
administered either by a statutory body or by a government department. A national
register would require an appropriation, would need to employ staff, and would
require legislative powers to, for example, release information and provide for DNA
testing.
7.20
If the states and territories are unable to develop a national donor conception
register, the committee considers that the states and territories should all establish
their own centralised registers, rather than information being stored by ART clinics.
7.21
The committee considers further that, in establishing either a single national
register or a central register in each state and territory, the Australian Government and
the state and territory governments should adopt a consistent approach to accessing
information held on the register. A consistent approach to accessing information
should focus on the rights of donor conceived people and their families to access both
non-identifying and identifying information about their donor and any donor
conceived siblings they may have. Donors should also be able to access
non-identifying information about children created with their donations.
Age at which people can access information
7.22
The committee heard evidence that donor conceived individuals should be at
least 18 years of age to be able to access identifying information about their donor.
This is consistent with the approach taken in legislation in Victoria, NSW and South
Australia. However, some evidence suggested that an age of 16 is more appropriate.
The committee notes that donor conceived individuals in Western Australia can access
identifying information about their donor from the age of 16.
7.23
On balance, the committee is of the view that donor conceived individuals
should be able to access non-identifying information about their donor from 16 years
of age, or at an earlier age with the support and agreement of their parents. Consistent
with most donor conception legislation, the committee considers that donor conceived
individuals should be able to access identifying information about their donor, once
the donor conceived person reaches 18 years of age.
Retrospectivity
7.24
The committee is mindful of the fact that it is a difficult exercise to weigh the
rights of donors to anonymity with the rights of donor conceived people to access
information about their donors. The committee appreciates the view of donor
conceived individuals that they were not privy to any agreement between their
parent/s and the donor. The committee also respects that most donors made donations
on the basis that they would remain anonymous. While some donors have been willing
to identify themselves and form relationships with children born as a result of their
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gamete donation, it appears that the majority have not. The committee could, for
example, recommend that legislation be retrospective to a specific time period.
However, the provisions of the Victorian legislation, for example, provide donor
conceived individuals with different rights of access to information in circumstances
where they had no control over the circumstances of their conception, and the
committee does not consider that such an arbitrary 'line in the sand' is a satisfactory
outcome.
7.25
The committee observes that none of the states with registers have made their
registers retrospective, and the committee would be concerned about any overriding of
prior commitments to maintain donor anonymity. 3 Further, unlike the abolition of
anonymity in adoptions, in which the states or territories were generally involved
through public hospitals or state-run institutions, the committee understands that
donating gametes often involved a contract between the donor and a private clinic or
medical practitioner. 4 While little evidence was presented to the committee on this
issue specifically, the committee is concerned about any contractual or other legal
obligations that exist between donors and clinics which, if breached, may potentially
leave the states and territories or ART clinics open to claims for compensation.
7.26
In the absence of authoritative evidence about the legal and ethical
implications of retrospectively removing donor anonymity, the committee chooses not
to make any specific recommendation about retrospectivity. However, the committee
supports, in principle, the rights of donors to retain the anonymity that they were
guaranteed when they agreed to donate. In principle, the committee is also supportive
of donor conceived individuals having a right to information about their biological
heritage. The committee urges the states and territories to further consider the issue of
retrospectivity in the creation of any national register (including seeking and obtaining
legal advice, as considered appropriate).
Voluntary register
7.27
If, after further consideration by the states and territories of the issue of
retrospectivity, registers do not have a retrospective operation, the committee supports
the establishment of a national voluntary register, or voluntary registers in each state
and territory. This would enable donors who have previously donated anonymously to
voluntarily have their information recorded and disclosed to any individuals conceived
as a result of their donation.
7.28
The committee is also concerned to ensure that, where possible, donor
conceived people and donors should be able to access information, even in
3

In this context, the committee notes that the Victorian Parliament's Law Reform Committee's
Interim Report in relation to its Inquiry into access by donor-conceived people to information
about donors stated that further consideration would be given to whether access to records in
Victoria should be made retrospective, at p. xiii.

4

Donor Conception Support Group website, 'National inquiry into donor conception practice',
http://www.dcsg.org.au/legislation/inquiry.html, accessed 30 June 2010.
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circumstances where their records may have been destroyed. Where records have been
destroyed, the committee strongly believes that voluntary registers should incorporate
a DNA databank to allow parties to donor conception to place their DNA on record in
order to trace donors and half siblings.
Publicity for the register
7.29
The committee heard evidence that publicity campaigns for the establishment
of registers in Victoria were successful in raising public awareness of the register. The
committee also considers that the establishment of any new registers, particularly
DNA registers, should be publicised widely, to ensure as many people as possible are
made aware of their existence.

Oversight of clinics
7.30
The committee is very concerned about the current regulation of ART clinics
under the NHMRC Guidelines in states and territories that do not have legislation, and
through the clinic accreditation processes undertaken by the Reproductive Technology
Accreditation Committee of the Fertility Society of Australia. It appears, from
evidence presented to the committee during the course of the inquiry, that some clinics
are being accredited, even when they are not following the NHMRC Guidelines,
particularly in relation to retaining information about donors and requests for donors
to come forward.
Regulation of clinics
7.31
Despite having heard evidence about how the accreditation process operates,
the committee is concerned that the accreditation process appears to lack transparency.
The committee is of the view that this system of industry regulation has failed donor
conceived people. The committee therefore considers that there is significant capacity
to improve the oversight of clinics performing ART procedures in relation to their
responsiveness to donor conceived people and their families.
7.32
Accordingly, the committee is of the view that the Australian Government, in
conjunction with the Fertility Society and the NHMRC, should review the current
regulatory processes for ensuring compliance with the NHMRC Guidelines. The
committee considers that this review should be undertaken by the Australian
Government in the next two years.
7.33
Further, the committee recommends that if, after the review has been
undertaken, it is considered that the current regulatory processes are not sufficient, the
Australian Government should explore options for developing a comprehensive
regulatory framework. As it is unclear on the basis of evidence presented to the
committee whether it would be possible for the Australian Government to enact
legislation to regulate donor conception practices, the committee is of the view that
the Australian Government should work with the states and territories to develop such
a regulatory framework.
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7.34
The committee heard evidence that one way to address the apparent lack of
transparency about clinic accreditation, and complaints about the way in which clinics
are complying with the NHMRC Guidelines, would be to create a position of
ombudsman for assisted reproductive treatments. The committee holds the view that
donor conceived people should have the ability to engage in a process that resolves
complaints about clinics who, for example, fail to contact donors to encourage them to
come forward, or use sperm or oocytes from donors who are unwilling to be
identified. The Australian Government should play a proactive role, in conjunction
with the Fertility Society, in creating a review mechanism which can be accessed by
donor conceived people, their parents and donors to investigate and address
complaints about the performance of clinics in relation to their obligations under the
NHMRC Guidelines.
Importation of gametes and embryos from overseas
7.35
The committee heard evidence that the NHMRC Guidelines do not cover the
importation of sperm and, in particular, the rights of individuals conceived using
imported donor gametes and embryos to access information about their donor. The
committee strongly urges the National Health and Medical Research Council to
review the NHMRC Guidelines in relation to the importation of gametes and embryos
from overseas.
7.36
There was only one compelling reason provided to the committee in evidence
as to why importation of gametes and embryos should continue. This relates to
circumstances where the parties have a particular ethnic background and are otherwise
unable to obtain gametes or embryos from a person with the same ethnic background
in Australia. However, other than in these specific circumstances (or other similar
circumstances), the committee's preference is to ban the importation of gametes and
embryos from overseas donors.
7.37
The committee is of the strong view that banning the importation of gametes
and embryos from overseas, except in the circumstances set out above, will assist to
enhance access by donor conceived individuals to information about their donor, and
where possible, to enable donor conceived people to establish relationships with any
genetic siblings and the donor.
Protection of records
7.38
The committee notes that records relating to donor conception treatment
contain information that is vitally important for donors and donor conceived people,
as well as their descendants. Such records must be kept indefinitely and by a body
which can maintain appropriate protections for the security and confidentiality of the
records. The committee strongly suggests that a moratorium be placed on destruction
of these records to ensure their availability if information is to be retrospectively
released either now or in the future.
7.39
The committee agrees with the view expressed by many submitters and
witnesses that it is not reasonable to expect clinics to have an ongoing responsibility
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for maintaining contact details for donors, donor recipients and donor conceived
people, or for arranging contact between donor conceived people and their donors or
siblings. Equally, it is not reasonable to expect donor conceived people to bear the
responsibility for personally seeking out clinics or practitioners to try to locate
information about their genetic identity. Instead, these details should be maintained in
a national register or centralised state and territory registers, as noted above.
7.40
The Australian Government, the states and the territories should work
together, including through the Council of Australian Governments, to develop a
nationally consistent way to manage records relating to donor conception and to
ensure that these records are appropriately preserved.

Payments for donors
7.41
The committee considers that the prohibition on payments for donations of
sperm, oocytes or embryos should be maintained. While noting that the level of
demand for sperm donation in Australia exceeds the supply, the committee is
concerned that allowing payment for donations could encourage people to donate out
of financial need and without proper consideration of the full consequences of their
donation.
7.42
The committee also notes the views expressed at several of the public
hearings by donor conceived people that knowing their donor was paid could have a
significant adverse impact on a donor conceived person, and could impede the
development of future relationships between a donor conceived person and their
donor.
'Reasonable expenses'
7.43
The committee supports the continuation of reimbursement of 'reasonable
expenses' incurred by donors. However, the committee notes that there is a level of
confusion about what constitutes 'reasonable expenses' and this gives rise to
considerable variations in practice between clinics. Mindful of the differing processes
undertaken by both men and women in donation, the committee is not in a position to
make a determination of what expenses should be reimbursed. However, the
committee considers that there should be more detailed guidance on what constitutes
'reasonable expenses' to ensure the policy is applied consistently to donors across
Australia, and in any importation of gametes and embryos into Australia.
7.44
The committee emphasises the role that the Australian Government, in
conjunction with the state and territory governments and the Fertility Society, should
pursue in the creation of more detailed guidelines on what constitutes 'reasonable
expenses' for donors.

Counselling and support services
7.45
The committee is of the view that counselling is critically important at a
number of stages prior to, and following, donor conception procedures. This is to
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ensure that donors and donor recipients enter into treatment with a full understanding
of the consequences, and that donors, donor recipients and donor conceived people
have support in dealing with issues which might arise as a result of donor conception.
It is also important that parties who undertake donor conception by way of private
arrangements have access to counselling.
7.46
The committee considers that, in most circumstances, parties should have a
choice about whether or not they wish to undertake counselling, but that counselling
should be mandatory prior to participants undertaking donor conception, and also
where donor conceived people aged under 18 years are making contact for the first
time with their donor or donor siblings.
7.47
The committee also holds the view that clinics have an ethical obligation to
ensure that parties participating in ART procedures have given their informed consent
prior to undertaking treatment. Accordingly, the committee considers that clinics
should be responsible for funding the provision of counselling for donors and donor
recipients prior to those parties undertaking ART.
7.48
However, it is not appropriate that clinics should be expected to have the sole
responsibility of providing ongoing support to donors, donor recipient parents and
donor conceived people to address issues arising from donor conception, such as
issues of self-identity and commencing contact. In particular, clinics should not be
required to fully fund all counselling for donors, donor recipient parents and donor
conceived people. This is particularly the case given that the committee received
evidence stressing the importance of counsellors being independent from the clinics
themselves. Currently, most counsellors who provide this type of counselling are
employed by clinics. 5
7.49
While it would be beneficial for affected parties to have access to counselling
free-of-charge, the committee considers that, in conjunction with counselling provided
by the clinics, it is also a matter for state and territory governments to determine
whether it is possible to fund the provision of independent counselling, within
available resources. This counselling should be available to donors, donor recipient
parents and donor conceived people, once a donor conceived child has been born, to
assist people affected by donor conception to deal with issues that may arise in the
future.
7.50
In summary, the committee considers that the level of counselling provided to
donors, donor conceived people and their families should be improved, and that
counselling accreditation processes should ensure that counsellors who provide
counselling to donors, donor recipients or donor conceived people have knowledge or

5

See, for example, VARTA, Annual Report 2010, Appendix 1, p. 48, accessed at
http://www.varta.org.au/annual-reports/w1/i1003573/ on 27 January 2011, and
Ms Marianne Tome, Victorian Infertility Counsellors Group, Committee Hansard,
3 November 2010, pp 72-73.
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experience of the issues involved with donor conception. Wherever possible,
counsellors should be independent from the clinics themselves.

Risk of consanguinity and limits on donations
7.51
The committee acknowledges arguments that limiting the number of
donations may result in the level of supply of sperm, in particular, being less than
demand. However, it is of fundamental importance to the best interests of donor
conceived people that limits are placed on donations. This is to reduce the risk of
consanguinity, and to provide the best opportunity for donor conceived people to have
future relationships with their donors and donor siblings. In particular, the chance of
forming meaningful relationships between donors and their offspring may be reduced
if there are too many donor children born from the one donor.
7.52
The committee is concerned that there is little reliable evidence on the
numbers of donor conceived people in Australia. The committee holds the view that
there is a need to improve the amount of information about the number of donor
conceived people in order to better establish the risks of consanguinity.
Limits on donations
7.53
The committee agrees that there needs to be a uniform limit on donations
throughout Australia for the limit to have any meaning. This is because differing
limits between jurisdictions make it possible for individuals to deliberately circumvent
the limit that applies in one jurisdiction by going to another jurisdiction (which is
further obstructed by the lack of a national standard of registration for donors between
the states and territories). However, limits should not be expressed in such a way as to
limit a donor's ability to have their own biological families.
7.54
Evidence presented to the committee suggested that there should be a limit of
either one, five or ten families. The committee is of the view that, in an ideal world,
there should be a limit of one family for each donor. The committee heard evidence
that having a significant number of genetic siblings may: impact on the ability of
donor conceived individuals to form meaningful relationships with their siblings;
affect the donor conceived individual's sense of self-identity; and, further, increase the
risk of consanguinity among donor conceived individuals.
7.55
Although there is very limited empirical evidence or research currently
available, the committee considers that, as a starting point, each donor should only be
able to assist one family in Australia, in addition to their own. However, if a donor
wishes to be able to assist up to, what should in the committee's view be, a maximum
of four families (in addition to their own), the clinic proposing to use a donor more
than once must be required to consider evidence of the following factors:
•

the number of genetic relatives that the person conceived would have as a
result of the treatment;

•

the consent of the donor with respect to the number of families to be created;

Page 102
•

whether the donor has already donated gametes at another clinic; and

•

the risk of a person conceived with donor gametes inadvertently having a
sexual relationship with a close genetic relative (with particular reference to
the population and ethnic group in which the donation will be used).

7.56
The limit of between one and four families should be reviewed once more
empirical evidence on the risk of consanguine relationships is available, to ensure that
the limit takes into account the balance between the risk of consanguinity and the
impact that consistent limits have on reducing the supply of gametes. However, in
reviewing this limit, consideration must also be given to the importance of donor
conceived people having meaningful relationships with their half-siblings, and issues
of self-identity for donor conceived individuals.
Enforcing limits
7.57
The committee heard evidence that it is difficult for clinics to ensure that
donors are not donating in a number of states and, therefore, breaching limits set by
states. The committee believes that there needs to be national oversight or
inter-jurisdictional sharing of data to ensure that the limits are followed and enforced.
This could be achieved by the states and territories supporting the establishment of a
national register or by the states and territories developing central registers to facilitate
the sharing of information.
7.58
Until this is implemented, the committee recommends that clinics and medical
services should amend their donor consent forms to allow clinics and medical services
to share information across jurisdictions to ensure that donors are complying with
limits.

Rights of donor conceived individuals
7.59
The committee considers that all children entering this world should have
knowledge of their genetic parents and a right to their genetic history, regardless of
the circumstances of their conception. In particular, the committee emphasises the
importance of donor conceived people having access to their genetic, medical and
social history, to help in the development of their sense of self-identity and so that
they can effectively manage their health.
7.60
The committee recognises that, in order for donor conceived people to have as
much information as possible about their genetic, medical and social history, records
should be retained. The committee reiterates its view that a moratorium should be
placed on the destruction of all records held by government agencies, doctors, clinics
and ART providers, and again stresses the importance of keeping these records
indefinitely, securely and confidentially.
7.61
Accordingly, the committee takes the view that jurisdictions which do not
already have legislation in place should legislate to protect the rights of donor
conceived people to their genetic, medical and social history.
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Birth certificates
7.62
The committee heard evidence that many donor conceived people support the
annotation of birth certificates of donor conceived people to ensure that they have a
way to access information about their genetic heritage. The committee is sympathetic
to arguments that identifying a person's biological parents in their birth certificate
would help ensure donor conceived individuals do not have their identity withheld
from them and could minimise the risk of consanguine relationships. However,
annotated birth certificates should not be used as a way of forcing parents to tell their
children about their parentage.
7.63
Instead, it is the committee's view that donor conceived children should have
a notation made on their birth certificates so that, when a donor conceived person over
the age of 18 applies for a birth certificate, they will be told that further information is
available and asked if they want to access that information. This proposal emphasises
the importance of each state and territory establishing their own registers so that this
information can be provided to donor conceived people.

Acknowledgement
7.64
The committee appreciates the efforts of submitters and witnesses and, in
particular, would like to thank those donor conceived individuals who gave evidence
to the committee at the public hearing in Melbourne. Those submitters, in sharing
their own personal stories and experiences, provided both compelling and moving
evidence to the committee.
Recommendation 1
7.65
The committee recommends that jurisdictions which do not already have
legislation in place, namely Queensland, Tasmania, the Northern Territory, and
the Australian Capital Territory, should, as a matter of priority, establish
legislation to regulate donor conception in those jurisdictions.
Recommendation 2
7.66
The committee recommends that the Australian Government pursue all
available policy and political options, including through the Council of
Australian Governments and the Standing Committee of Attorneys-General, to
ensure that nationally consistent legislation relating to donor conception is
developed as a matter of priority.
Recommendation 3
7.67
The committee recommends that any nationally consistent legislation
should include, at a minimum:
•

a prohibition on donor anonymity;

•

a limit on the number of families a donor is able to assist;
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•

rights of access by donor conceived individuals to identifying and
non-identifying information about their donor and siblings; and

•

protection for the welfare and interests of donor conceived children.

Recommendation 4
7.68
In the context of the development of nationally consistent legislation
relating to donor conception, the committee recommends that the Australian
Government and state and territory governments give consideration to how
private donor conception arrangements can best be regulated to ensure the rights
of donors, recipients, and donor conceived individuals are appropriately
protected.
Recommendation 5
7.69
The committee recommends that the Australian Government, through
the Standing Committee of Attorneys-General, do everything possible to ensure
the establishment, as a matter of priority, of a national register of donors, and
that such a national register should also include information about donor
conceived individuals.
Recommendation 6
7.70
The committee recommends that a national register established by the
Australian Government and state and territory governments should have a
particular focus on:
•

security arrangements;

•

privacy protections; and

•

a clear articulation of the role of the body administering the register.

Recommendation 7
7.71
While the committee strongly recommends the establishment of a
national donor conception register, if this is not achieved, the committee
recommends that each state and territory should put in place their own
centralised register.
Recommendation 8
7.72
The committee recommends that, in the establishment of state and
territory central registers, consistency in approach to the granting of access to
information held on those registers should be a matter of priority.
Recommendation 9
7.73
The committee recommends that a central register, either in the form of
a single national register or a separate register in each state and territory, should
operate according to the following principles regarding access to information:
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•

donor conceived individuals should be able to access identifying
information about their donor, once the donor conceived person reaches
18 years of age, or such younger age as agreed by all states and
territories;

•

donors should be able to access identifying information about individuals
conceived as a result of their donation only with the consent of the donor
conceived person;

•

donor conceived individuals should be able to access identifying
information about their siblings only with the consent of those siblings;
and

•

donors, donor conceived individuals, and recipient parents, as well as
close relatives of donors or donor conceived individuals, should be able to
access non-identifying information about the donor or donor conceived
person, as applicable (provided that where a donor conceived individual
seeks information, the person is at least 16 years of age, or such younger
age as agreed by all states and territories).

Recommendation 10
7.74
The committee recommends that, if after further consideration by the
states and territories of the issue of retrospectivity, registers will not be
retrospective, a national voluntary register or separate register in each state and
territory should be established to allow donors who previously donated
anonymously to agree to have their information recorded and disclosed to any
individuals conceived as a result of their donation.
Recommendation 11
7.75
The committee recommends that donors in private arrangements be
encouraged to have their information recorded and disclosed to any individuals
conceived as a result of their donation on a national voluntary register or
separate register if such registers are established in each state and territory.
Recommendation 12
7.76
The committee recommends that any voluntary registers incorporate a
DNA databank, to enable donors and donor conceived individuals to have their
details placed on the register for possible matching, in circumstances where
records relating to their identities have been destroyed.
Recommendation 13
7.77
The committee recommends that the states and territories jointly fund a
campaign to widely publicise the establishment of either a national voluntary
register or separate voluntary registers in each state and territory.
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Recommendation 14
7.78
The committee recommends that the Australian Government review,
within a period of two years after this report, the current regulatory framework
for overseeing compliance by clinics and medical practitioners with the National
Health and Medical Research Council Guidelines on the use of assisted
reproductive technology in clinical practice and research, with a focus on:
•

whether the regulatory framework is adequate to ensure compliance with
the guidelines;

•

whether sanctions applied to clinics for failure to comply with their
obligations under the guidelines are sufficient; and

•

whether a more comprehensive regulatory framework is required.

Recommendation 15
7.79
If, following the review as set out in Recommendation 14, it is considered
that the current regulatory framework for clinics and medical practitioners
undertaking assisted reproductive technology procedures is not sufficient, the
committee recommends that the Australian Government, through the Council of
Australian Governments and the Standing Committee of Attorneys-General,
work with the state and territory governments to develop a more comprehensive
regulatory framework.
Recommendation 16
7.80
Regardless of the outcome of the review described in
Recommendations 14 and 15, the committee recommends that the Australian
Government, in consultation with the Fertility Society of Australia, create a
review mechanism (for example, an Ombudsman-type mechanism or health
complaint commission), that can be accessed by donor conceived individuals and
parties undergoing assisted reproductive technology procedures, to investigate
and address complaints against clinics, including when they fail to comply with
their obligations under the National Health and Medical Research Council
Guidelines or relevant legislation and regulation.
Recommendation 17
7.81
The committee recommends that, except in circumstances where the
parties have a particular ethnic background and it is difficult to obtain gametes
or embryos from a person with the same ethnic background (or in any other
similar circumstances), the importation of gametes and embryos from overseas
donors should be banned in Australia.
Recommendation 18
7.82
If a ban on the importation of gametes and embryos from overseas is not
possible, the committee recommends that any gametes and embryos imported
into Australia from overseas donors undergo the same requirements and
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procedures for use in donor conception as gametes and embryos donated in
Australia, including screening and counselling requirements.
Recommendation 19
7.83
The committee recommends that the Australian Government undertake a
review of the National Health and Medical Research Council Guidelines to
specifically address the rights of access to information of donor conceived
individuals conceived with the use of gametes and embryos imported from
overseas.
Recommendation 20
7.84
The committee recommends that the Australian Government and state
and territory governments work together, including through the Council of
Australian Governments and other appropriate national forums, to agree to a
nationally consistent and permanent long-term solution to the management of
records relating to donor conception, to ensure that records which identify
donors, donor recipients, and donor conceived offspring, are appropriately
preserved.
Recommendation 21
7.85
Until such time as Recommendation 20 is implemented, the committee
recommends that a temporary moratorium be placed on the destruction of all
records held by government agencies, doctors, clinics, and assisted reproductive
technology providers that identify donor conception treatment procedures
undertaken by donors and donor recipients.
Recommendation 22
7.86
The committee recommends that the prohibition on payments for
donations of sperm, oocytes or embryos in Australia should be maintained.
Recommendation 23
7.87
The committee recommends that donors should continue to be able to be
reimbursed for 'reasonable expenses' incurred in relation to their donation.
Recommendation 24
7.88
The committee recommends that the Australian Government, in
consultation with state and territory governments and the Fertility Society of
Australia, develop more detailed guidelines on what constitutes 'reasonable
expenses' for which donors can be reimbursed.
Recommendation 25
7.89

In relation to counselling, the committee recommends that:

•

counselling should be mandatory for donors and donor recipients prior
to undergoing a donor conception procedure;
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•

donors and donor recipients should be able to elect to receive counselling
on the donor conception process and its consequences from a counsellor
independent of the fertility clinic in which they are undertaking
treatment;

•

parents of donor conceived individuals should have access to counselling
following the birth of their child, to equip them to be able to tell their
child about their conception and to support their child in dealing with
any self-identity issues that may arise; and

•

donor conceived individuals should have access to counselling as they
mature and, in particular, when making contact for the first time with
their donor or half-siblings. Such counselling should be voluntary, except
where the donor conceived person is aged under 18 and is making contact
for the first time with their donor or half-siblings, in which case
counselling should be mandatory.

Recommendation 26
7.90
The committee recommends that state and territory governments, in
consultation with the Fertility Society of Australia, should give consideration to
funding the provision of counselling for donors, donor recipients and donor
conceived individuals following the birth of donor conceived individuals.
Recommendation 27
7.91
The committee recommends that state and territory governments, in
consultation with the Fertility Society of Australia, should develop guidelines or
requirements to ensure that counsellors providing counselling to donors, donor
recipients or donor conceived individuals have an appropriate understanding of
the issues involved with donor conception.
Recommendation 28
7.92
The committee recommends that state and territory governments should
commission research to ascertain the numbers of individuals born through donor
conception in their respective jurisdictions and that, once more accurate data is
obtained, further research should be conducted in relation to the risk of
consanguine relationships among those people.
Recommendation 29
7.93
Noting the disparity in evidence received throughout the inquiry as to the
appropriate limit for the number of families that donors should be able to assist,
the committee recommends that each donor should only be able to assist up to a
maximum of four families (in addition to their own) in Australia. Although the
preference is that each donor only assists one family (in addition to their own), if
more than one family is to be assisted, the committee recommends that the
relevant clinic must consider the following factors:
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•

the number of genetic relatives that the persons conceived would have as
a result of the treatment;

•

the consent of the donor with respect to the number of families to be
created;

•

whether the donor has already donated gametes at another clinic; and

•

the risk of a person conceived with donor gametes inadvertently having a
sexual relationship with a close genetic relative (with particular reference
to the population and ethnic group in which the donation will be used).

Recommendation 30
7.94
The committee recommends that the issue of limits on donations should
be reviewed by the states and territories, in consultation with the Fertility Society
of Australia, once further evidence becomes available about the importance of
forming a strong sense of self-identity for donor conceived people and the risks of
consanguine relationships.
Recommendation 31
7.95
The committee recommends that clinics and medical services should
amend the consent forms which are signed by donors, to ensure that consent is
given to the sharing of information with other clinics and medical services in the
same jurisdiction and in other jurisdictions in Australia.
Recommendation 32
7.96
The committee recommends that, to the extent that the states and
territories have not already done so, birth certificates of donor conceived
children should be notated so that when they apply for a birth certificate over the
age of 18 years, they can be provided with additional information about their
donor conception circumstances if they choose.

Senator Guy Barnett
Chair

Legislation/Regulation/
Guidelines

Human Reproductive
Technology Act 1991
(WA)

State

Western
Australia

People conceived prior to 2004 may access non-identifying
information that is held on the register (noting that
information has only been held on the central register since
1993). Many people will have to approach the clinic
involved in their conception and access to information will
depend on clinic's record keeping and policies.

People conceived after 2004 may access identifying
information about their donor when they turn 16 years of
age.

Compulsory Register: Identifying Information

Access to Identifying and Non-Identifying Information

Related donor conceived offspring may
also have access to identifying
information about each other if they have
all consented. This may be done without
identifying the donor.

Voluntary Register: A 1999 report
reviewing the Act considered that donor
offspring should be able to obtain
information about their origins, including
identifying information. Consequently, a
voluntary register exists to facilitate the
exchange of identifying information.
Such information is entered on the
Voluntary Register if a person completes
a properly signed and witnessed written
registration form. Access is based on the
mutual consent between donors and
donor conceived individuals.

Voluntary Register

(based upon table provided by Dr Sonia Allan, Submission 30, pp 7-9)

Donor conception – state and territory legislative regimes and access to information
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Assisted Reproductive
Technology Regulation
2009 (NSW)

A voluntary register is also to be
maintained by the NSW Department of
Health. Information will only be
disclosed in accordance with the consent
of the person who has entered
Those conceived prior to 1 January 2010 need to contact information upon the register.
the clinic in which they were conceived for non-identifying
information (if such records still exist).

From 1 January 2010, identifying information is held on a
register maintained by the NSW Department of Health.
Individuals conceived after commencement may access
this information when they turn 18 years of age.

1995 Central Register: Infertility Treatment Act 1995 However, Victorian Registry of Births,
Donor consented from 1 January 1998 onwards. Deaths and Marriages now only refers to
Information that identifies the donor is available when 'the Voluntary Register'.
donor conceived person turns 18 years of age – subject to
counselling requirements. The donor conceived person
must consent to information being released to the donor if
it is requested.

Mandatory Registers: maintained by the Victorian Voluntary Registers: Voluntary registers
Assisted Reproductive
Treatment Act 2008 (Vic) Registry of Births, Deaths and Marriages.
have been set up to enable information
exchange by people not governed by the
Date of consent of the donor determines which register legislation. There were two registers kept
information is held on, and therefore access to information: when held by the former Infertility
Treatment Authority:
1984 Central Register: Infertility (Medical Procedures) Act
1984. Information that identifies any person may only be *Post-1988 Voluntary Register
released with the consent of the person about whom it
relates.
*Pre-1988 Voluntary Register

New South Assisted Reproductive
Wales
Technology Act 2007
(NSW)

Victoria

National Health and
Medical Research
Council Ethical
Guidelines on the Use of
Assisted Reproductive
Technology in Clinical
Practice and Research
(2007) and RTAC
certification

Queensland,
Tasmania,
Northern
Territory
and
Australian
Capital
Territory

6.1.3 Working with relevant professional organisations,
clinics should use forums for public information to
encourage people who were donors before the introduction
of these guidelines, and those previously conceived using
donated gametes, to contact the clinic and register their

6.1.2 Clinics should help prospective recipients to
understand the significant biological connection that their
children have with the gamete donor. Recipients should be
advised that their children are entitled to knowledge of
their genetic parents and siblings; they should therefore be
encouraged to tell their children about their origins.

'6.1.1 Clinics should help potential gamete donors to None
understand and accept the significance of the biological
connection that they have with the persons conceived using
their gametes. Donors should be advised that the persons
conceived are entitled to knowledge of their genetic parents
and siblings.

Reproductive Technology South Australian legislation and regulations require record None – the Act provides that the Minister
keeping. While there is no right to access identifying may keep a register (these provisions
(Clinical Practices) Act
1988 (SA)
information, such access is possible if all parties consent. commenced on 1 September 2010).
However, there is no central register that holds this
information, and donor conceived individuals must contact
the clinic/hospital/surgery where they were conceived.
Donor conceived individuals may access non-identifying
information when they reach the age of 16, but again this is
reliant on information actually being held by clinics.

South
Australia

Donor conceived individuals must contact the clinic to see
if they hold any information (non-identifying) and whether
they will release that information.

There is however no evidence that the guidelines are
implemented and no oversight of clinics with respect to
ensuring identifying information is made available.

consent to being contacted by their genetic children or
genetic siblings and half-siblings, respectively.'

Western
Australia

State

Adoption plan: plans must be negotiated to facilitate the
sharing of information about the child between the birth
and adoptive parents. The Family Court of Western
Australia may dispense with the requirement to facilitate
information sharing. Plans can also provide for no contact
between the parties.

Adoptions from 1 January 1995: access is less restrictive.

Adoptions before 1 January 1995: adopted persons aged
18 years or over may access birth records and adoption
records. Adopted persons under 18 years of age may
access birth and adoption court records if parties to the
adoption consent.

Adoption
Access to information: birth parents, adoptive parents
Amendment
and adopted persons can obtain identifying and
Act 2003 (WA) non-identifying information about the adoption from
departmental records at the departmental CEO's
discretion

Adoption
Regulations
1995 (WA)

Adoption Act
1994 (WA)

Legislation/
Access to Information
Regulations/G
uidelines

623 information applications were lodged in 2008-09.

On 30 June 2009, there were 725 vetoes in place in
WA, of which 281 were placed by adopted persons,
233 by adoptive mothers and 189 by birth mothers.

2003 amendments prohibit placement of new
information or contact vetoes on adoptions since that
date. All existing information vetoes were removed in
June 2005.

Message box system allows anonymous contact.

Veto system/Register

(based on 'Adoptions Australia 2008-09', Child Welfare Series No. 48, Australian Institute of Health and Welfare, February 2010)
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Victoria

Adoption
Regulations
2008 (Vic)

Adoption Act
1984 (Vic)

Birth parent's written permission is required before
identifying information may be released. Where an
adopted person is 18 years or over, they must be notified
of the intention to release identifying information about
the birth family.

Adoptive parents may apply for information about the
birth family's background.

Adult children of adopted persons have the same rights to
information as the adopted person, with either the adopted
person's consent or, if the adopted person is dead, a death
certificate.

Adoption order: orders may include conditions relating There is no veto system.
to information exchange and/or access between the
A register operates on which people can record their
parties.
wishes about giving/receiving information or making
Access to information: adopted persons aged 18 years or contact.
over may apply for their original birth certificate and
adoption records. Adopted persons under 18 years of age Adopted persons may make direct contact, however a
require their adoptive parents' agreement and consent specialised agency makes contact with adopted
persons and birth parents and relatives. The agency
from birth parent/s.
will ask the parties what their wishes are and mediate
Birth parents and relatives may access non-identifying between the parties.
information about the adopted person from records.
Identifying information may be provided with the adopted
person's consent (over 18 years of age) or that of the
adoptive parents if the adopted person is less than
18 years of age.

South
Australia

Adoption
Regulations
2004 (SA)

Adoption
Act 1988
(SA)

Adoption
Regulation
2003
(NSW)

New South Adoption
Wales
Act 2000
(NSW)

Adoption arrangements: arrangements may be made to Both adopted persons and birth parents may veto the
provide access to information or contact between the release of identifying information if the adoption
parties; however, these are not legally binding.
occurred prior to the Act coming into force. A specific
contact veto does not exist.
Access to information: adopted persons aged 18 years or
over may access information in their original birth Adoptive parents may lodge a veto to restrict
certificate, as well as details about their natural parents (if identifying information about themselves being
known). Adopted persons are also entitled to know the released to the birth parents with a provision that this
names of any biological siblings who were adopted.
does not prevent the adopted person and birth parent/s

Adoption plan: plans may provide for the regular Contact vetoes do not apply to adoptions made after
exchange of information and for contact.
26 October 1990. If an adoption occurred before
26 October 1990, birth parents and adult adopted
Access to information: an adopted person aged 18 years persons are able to lodge contact vetoes.
or over may access their original birth certificate and other
information. Birth parents may access details of their There were 4,215 contact vetoes in place as at
child's adopted identity when that child reaches 18 years of 30 June 2009, of which 2,359 were lodged by the
age. Birth parents may also access information about their adopted person and 1,803 by the birth mother.
child (while aged under 18 years of age), such as health
and welfare information. With the adoptive parents' On lodgement of a contact veto, it becomes an offence
for the information recipient to try to contact the
permission, identifying information may be released.
person who imposed the veto.
Adoptive parents receive non-identifying information
about their child's birth family when the child is less than Information can be released if the applicant gives a
18 years of age. With the birth parent's permission, written undertaking not to use the information to seek
contact with the person about whom they seek
identifying information may be released.
information.
Adult adopted persons, birth and adoptive parents are able
to lodge a request for advanced notice of an application for 900 identifying information applications were lodged
identifying information about them. This will delay release in 2008-09.
of the information for two months to allow time to prepare.

Tasmania

Adoption
Regulations
2006 (Tas)

Adoption
Amendment
Act 2007
(Tas)

Adoption
Act 1988
(Tas)

The right to information is unqualified. However,
contact vetoes may be registered.

Access to information: adopted persons aged 18 years or
over may apply for access to their pre-adoption birth Adopted persons, birth parents and relatives,
record and information from their adoption record. descendants of an adopted person or adoptive parents
Adopted persons under 18 years may only apply for may register a contact veto.
information with the consent of their adoptive parents.
Where a veto has been registered, identifying
Adopted persons, birth parents, and relatives and information is released only after an undertaking not to
descendants of an adopted person may apply for attempt any form of contact has been signed. An
non-identifying information at any time or for identifying attempt to make contact where a veto is in force is an
offence. A contact veto may be lifted at any time by
information after the adopted person turns 18 years.
the person who lodged it.
Adoptive parents may apply for non-identifying
information at any time but may only receive the birth 121 contact vetoes were in effect as at 30 June 2009.
parent's name with the permission of that person.
101 applications were lodged for information in
All applicants resident in Tasmania must attend an 2008-09.
interview with an approved counsellor before receiving
information.

Adoption arrangements: openness is promoted.

Adoptive parents may also apply for particular information There were 368 information applications lodged in
under certain circumstances. Descendants of an adopted
2008-09.
person and certain birth relatives of the adopted person
may also apply for information in certain circumstances.

Once the adopted person reaches 18 years of age, birth from making contact.
parents may access the adoptive name of their birth child
There were 457 identifying information vetoes in place
and the names of the adoptive parents.
as at 30 June 2009.

Northern
Territory

Queensland

The Act makes no provision for birth parents who
signed an adoption consent after June 1991 and
persons adopted after June 1991 to lodge an objection
to contact or to the disclosure of identifying
information and contact.

An objection to contact or to the disclosure of
identifying information and contact remains in force
unless it is revoked by the person who lodged it.

Vetoes are referred to as 'objections'. Birth parents
who signed an adoption consent before June 1991 and
persons adopted before June 1991 may lodge an
objection to contact only or to the disclosure of
identifying information and contact.

Adoption of Adoption arrangements: openness is promoted.
Children Act
Access to information: legislation before 1994 did not
1994 (NT)
provide for information release to parties to an adoption.
However, identifying information is available unless a veto

There is no veto provision with respect to adoptions

3-year renewable vetoes may be lodged by the adopted
person or birth parents if the adoption was finalised
before 1994.

803 applications for information were lodged in
2008-09.

Eligible relatives of an adopted person or a birth parent There were 2,745 identifying information vetoes in
who signed an adoption consent may obtain identifying place as of 30 June 2009, of which 1,563 were placed
by the adopted person and 1,175 by the birth mother.
information in certain circumstances.

Birth parents who signed an adoption consent after June
1991 and persons adopted after June 1991 may receive There were 254 contact vetoes in place as at
identifying information about each other, once the adopted 30 June 2009, of which 179 were lodged by the
adopted person and 75 by the birth mother.
person reaches 18 years of age.

Access to information: birth parents who signed an
adoption consent before June 1991 and persons adopted
before June 1991 may access identifying information if an
objection to disclosure has not been lodged.

Adoption of Adoption – exchange of information: identifying
Children Act information is confidential until an adopted person reaches
1964 (QLD) 18 years of age. Where both parties agree, adoptive and
birth parents and birth relatives may exchange
Adoption of correspondence through Adoption Services before the
Children
adoptive person turns 18 years of age. Families
Regulation
participating in correspondence exchange may only
1999
communicate non-identifying information and may not
have direct contact with each other.

Australian
Capital
Territory

Adoption
Act 1993
(ACT)

finalised under the Act.

105 contact vetoes were in place as at 30 June 2009.
40 information applications were lodged in 2008-09.

Where information is requested and a veto is in place,
no information is provided unless the person
requesting information has attended counselling and
signed a declaration that he or she will not attempt
contact in any form.

Adoption arrangements: conditional orders may regulate There is an unqualified right to information.
contact. Some contact or information exchange is
Only contact vetoes may be registered. The veto must
encouraged.
refer to a specified person/class of persons.
Access to information: an adopted person aged 18 years
or over, birth and adoptive parents and birth relatives may Adopted persons over 17 years and 6 months of age,
apply for identifying information about the adoption. adoptive parents, adult birth relatives, adoptive
Identifying information consists of a copy of, or extract relatives and adult children or other descendants of the
from, an entry from the births register relating to the adopted person may lodge contact vetoes. On
adopted child, or information from which a birth parent, lodgement of a veto, it becomes an offence for the
birth relative or adopted child may be identified (excluding information recipient to try to contact the person who
imposed the contact veto.
the address of a place of residence).

Indigenous child care agencies provide counselling for the 11 contact vetoes were in effect as at 30 June 2009.
purpose of supplying identifying information in relation to
98 applications were lodged for information in
Indigenous children.
2008-09.

has been lodged.
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Ms Zoe Brillante
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8

Australian Law Reform Commission
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Mr Michael Linden

10

Andrew

11
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Mr Adam Quinlivan

13

Miss Clare Armitage

14
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16
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DES Action Australia NSW

19

Dr Damien Riggs

20

Office of the Information Commissioner (Qld)

21

Name Withheld

22

Name Withheld

23

IVF Australia

24

Ms Lynette Mason

25

Name Withheld

26

Name Withheld

27

Mr Michael and Mrs Laureen Dempsey

28

Name Withheld

Page 122

29

Name Withheld

30
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31
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41

Name Withheld
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Repromed

50
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56
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Confidential

58
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59

Name Withheld
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Name Withheld

61
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62
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64

Name Withheld

65

Confidential

66

Ms Christine Whipp

67
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68
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69

Confidential

70

Mr Luke and Mrs Donna Galvin

71

Confidential

72

Name Withheld

73
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74

Confidential

75
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77

Name Withheld
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Name Withheld
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Mrs Elizabeth Kennelly

81
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Confidential

83

Name Withheld

84

Name Withheld

85

Name Withheld

86

Name Withheld
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92

Confidential
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95

Name Withheld

96

Name Withheld

97

Name Withheld

98

Name Withheld

99

SMC Australia
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Confidential

101

Ms Elizabeth Hurrell
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Ms Kate Dobby
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105
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107

Miss Narelle Grech

108
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109
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111
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112

Name Withheld

113

Ms Ina White

114

Ms Kylie Dempsey

115
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116

Ms Rebecca Jennings

117
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118

Ms Michelle Squillaci

119

Stuart

120

Monash IVF

121

Ms Marina Holland and Mr Roland Cropley

122

Donor Conception Support Group of Australia

123

Name Withheld
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Name Withheld
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Public Interest Law Clearing House
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Western Australia Department of Health

127

Name Withheld
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128
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Michelle
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Mr Tom Ellis
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Confidential

132

Name Withheld

133

Name Withheld

134

Confidential

135

Ms Nicola Webb

136
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137

Name Withheld

138

Hon Dr Bob Such MP

139

Name Withheld
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Confidential

141

Name Withheld

142

Ms Genevieve Hewitt

143

Name Withheld

144

Mr Bill Cordray

145

Dr Kim Hudson

146

Name Withheld

147

Mrs Carolyn Leer

148

Dr Patricia A Crook, Dynek Pty Ltd
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Ms Susan Henry
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Office of the Privacy Commissioner
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Name Withheld

153
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Name Withheld
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157

Name Withheld
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Name Withheld
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Confidential
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Name Withheld
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8
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15
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provided

by

Ms

provided

Robyn

Bailey

by
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Answers to Questions on Notice provided by Western Australia
Department of Health on 25 November 2010.

on
on

Notice
provided
19
November

by
and

APPENDIX 4
WITNESSES WHO APPEARED
BEFORE THE COMMITTEE
Canberra, 29 October 2010
DEVEREUX, Dr Annemarie, Assistant Secretary, Office of International Law,
Attorney-General's Department
DYKE, Dr Timothy, Acting General Manager, National Health and Medical Research
Council
EGAN, Mr Richard, FamilyVoice Australia, National Policy Officer
MORRIS, Dr Clive, Deputy Head, National Health and Medical Research Council
PIRANI, Ms Toni, Assistant Secretary, Family Law Branch, Attorney-General's
Department
SHELTON, Mr Lyle, National Chief of Staff, Australian Christian Lobby
STAFFORD-BELL, Dr Martyn, Medical Director, Canberra Fertility Centre
WILLIAMS, Mr Ben, Research Officer, Australian Christian Lobby
Sydney, 2 November 2010
BAILEY, Ms Robyn, Founder, Solo Mums by Choice Australia
BOURROUGHS, Ms Kimberly, Attorney, Schiff Hardin law firm
CEFAI, Ms Michelle, Treasurer, Donor Conception Support Group of Australia
FLETCHER, Ms Cheryl, Member, Solo Mums by Choice Australia
HEARNE, Ms Fiona, Director, Solo Mums by Choice Australia
HEWITT, Mrs Leonie, Secretary, Donor Conception Support Group of Australia
HEWITT, Mr Warren, Committee Member, Donor Conception Support Group of
Australia
LORBACH, Mrs Caroline, National Consumer Advocate, Donor Conception Support
Group of Australia
LORBACH, Mr Patrice, Committee Member, Donor Conception Support Group of
Australia

Page 130

MARQUARDT, Ms Elizabeth, Director, Centre for Marriage and Families, Institute
for American Values
RIGGS, Dr Damien, Lecturer, Department of Social Work and Social Policy, Flinders
University
Melbourne, 3 November 2010
ADAMS, Mr Damian, Private capacity
ALESI, Ms Rita, Manager, Counselling Psychologists, Monash IVF, Victorian
Infertility Counsellors Group
ALLAN, Dr Sonia, Private capacity
BOWMAN, Dr Mark, Vice President, Fertility Society of Australia
BURNS, Ms Lauren, Private capacity
COLES, Mr Gary, Manager, Victorian Adoption Network for Information and Self
Help
CUMMERFORD, Mrs Myfanwy, Private capacity
ILLINGWORTH, Associate Professor Peter, President, Fertility Society of Australia
JACOBSEN, Dr Nyaree, Acting Manager, Reproductive Technology Unit,
Department of Health, Western Australia
MIDFORD, Mrs Suzanne, Chair, Reproductive Technology Council Counselling
Committee, Department of Health, Western Australia
O'CALLAGHAN, Ms Jenny, Acting Manager, Office of the Chief Medical Officer,
Department of Health, Western Australia
SPRINGFIELD, Ms Kimberley, Private capacity
TOME, Ms Marianne, Manager, Counselling Department, Melbourne IVF, Victorian
Infertility Counsellors Group
WILLIAMS, Mr Michael, Private capacity

