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Recommendations
Recommendation 1
2.73

The committee recommends that the bill be passed.

Chapter 1
Introduction
1.1
On 15 November 2018, the Senate referred the provisions of the Migration
Amendment (Strengthening the Character Test) Bill 2018 (the bill) to the Legal and
Constitutional Affairs Legislation Committee (the committee) for inquiry and report
by 18 January 2019. 1

Conduct of this inquiry
1.2
Details of the inquiry were advertised on the committee's website, and the
committee directly invited a range of organisations to make a written submission. The
committee called for submissions to be received by 28 November 2018, but accepted
some submissions after that date. In total, the committee accepted 15 submissions.
1.3
All submissions are listed at appendix 1 of this report and available at the
committee's website.
1.4

The committee thanks all submitters for their involvement in this inquiry.

Structure of this report
1.5

This report consists of two chapters:

•

This chapter provides a brief overview of the bill as well as the administrative
details of the inquiry.

•

Chapter 2 discusses the need for the bill, key issues raised in evidence to the
inquiry, and provides the committee's view and recommendation.

Purpose of the bill
1.6
The stated purpose of the bill is to strengthen the current legislative
framework regarding visa refusals and cancellations on character grounds. 2 The bill
amends the Migration Act 1958 (the Act) to provide grounds for non-citizens who
commit a serious offence and pose a risk to the safety of the Australian community, to
be considered for their visa to be refused or cancelled. 3
1.7
The Minister for Immigration, Citizenship and Multicultural Affairs, the
Hon. Mr David Coleman MP (the Minister), introduced the bill into the House of
Representatives on 25 October 2018. In introducing the bill, the Minister stated:
Australia is an accessible and attractive destination to visit, to do business
and to live. We are a welcoming, multicultural, open and cohesive society.
At the same time, we need to ensure that we remain safe and secure. The

1

Journals of the Senate (Proof), No. 129, 15 November 2018, p. 4147.

2

The Hon. Mr David Coleman MP, Minister for Immigration, Citizenship and Multicultural
Affairs, House of Representatives Hansard, 25 October 2018, p. 1.

3

Migration Amendment (Strengthening the Character Test) Bill 2018 explanatory memorandum
(Explanatory Memorandum), p. 2.

2

government will not tolerate criminal behaviour of noncitizens. Entry and
stay in Australia by noncitizens is a privilege, not a right, and the Australian
community expects that the Australian government can and should refuse
entry to noncitizens, or cancel their visas, if they do not abide by the rule of
law. Those who choose to break the law and fail to uphold the standards of
behaviour expected by the Australian community should expect to lose that
privilege. 4

1.8
The Minister explained that the current character test, applied to visa
applicants and holders, does not capture 'all those found guilty of serious criminality,
including those who may not serve any custodial sentence and who may pose a
continued risk to the safety of the community'. 5 The bill would therefore address this
gap by providing for discretionary cancellation or refusal, regardless of whether a
custodial sentence is imposed or not.
1.9
In addition, the Minister suggested the measures in the bill would provide
clarity and certainty for decision-makers when considering whether to refuse or cancel
a visa:
Strengthening the character test in this way provides a clear and objective
ground for which to consider the cancelling the visa of or refusing to grant a
visa to a noncitizen who has been convicted of offences that involve
violence against a person, including murder, manslaughter, kidnapping,
assault, aggravated burglary and the threat of violence, non-consensual
conduct of a sexual nature, using or possessing a weapon or breaching an
order made by a court or tribunal for the personal protection of another
person. 6

Background
1.10
Section 501 of the Act concerns the refusal or cancellation of visas on
character grounds, and has undergone significant change since 2014.
1.11
This section will outline the changes made to the character and visa
cancellation provisions in 2014, the current provisions, and the context within which
the proposed changes to the current provisions have been introduced.
Migration Amendment (Character and General Visa Cancellation) Bill 2014
1.12
The Migration Amendment (Character and General Visa Cancellation) Bill
2014 (the 2014 character bill) was introduced by the then Minister for Immigration
and Border Protection, the Hon Scott Morrison MP, into the House of Representatives
on the 24 September 2014. The purpose of the 2014 character bill, Mr Morrison
explained, was:

4

The Hon. Mr David Coleman MP, Minister for Immigration, Citizenship and Multicultural
Affairs, House of Representatives Hansard, 25 October 2018, p. 1.

5

The Hon. Mr David Coleman MP, Minister for Immigration, Citizenship and Multicultural
Affairs, House of Representatives Hansard, 25 October 2018, p. 1.

6

The Hon. Mr David Coleman MP, Minister for Immigration, Citizenship and Multicultural
Affairs, House of Representatives Hansard, 25 October 2018, p. 1.

3

…to strengthen the character and general visa cancellation provisions in the
Migration Act to ensure that non-citizens who commit crimes in Australia,
pose a risk to the Australian community or represent an integrity concern
are appropriately considered for visa refusal or cancellation. The bill also
introduces a mandatory cancellation power for non-citizens who objectively
do not pass the character test and are in prison. 7

1.13
The 2014 character bill was introduced following a review in 2013 by the then
Department of Immigration and Border Protection into the character and general visa
cancellation framework. That review recommended that changes be made to the Act
in order 'to strengthen the integrity of the migration programme, including
amendments to better capture particular kinds of criminal activity and non-citizens
who engage in migration fraud'. 8
1.14
Prior to the introduction of this bill, the character and visa cancellation
provisions of the Act had remained unchanged for some time:
The character provisions in Part 9 of the Migration Act have been in place
in their current form since 1999, and the general visa cancellation
provisions in Subdivision D of Division 3 of Part 2 of the Migration Act
have remained largely unchanged since 1994. Since that time, the
environment in relation to the entry and stay in Australia of non-citizens has
changed dramatically, with higher numbers of temporary visa holders
entering Australia for a variety of purposes. 9

1.15

The 2014 character bill proposed three key amendments to the Act:

•

Amending section 501 of the Act to:

•

7
8
9

•

broaden the existing grounds for not passing the character test; and

•

allow the minister to require the head of an agency of a state or territory
to disclose to the minister personal information that is relevant to
whether the person passes the character test, and the possible refusal or
cancellation of their visa under section 501.

Amending the general visa cancellation provisions in the Act to:
•

enhance measures for dealing with noncitizens who present an integrity,
identity or fraud risk;

•

introduce lower thresholds for cancelling temporary visas, reflective of
the lower tolerance for behavioural concerns in the temporary visa
context; and

The Hon. Scott Morrison MP, Minister for Immigration and Border Protection, House of
Representatives Hansard, 24 September 2014, p. 10325.
Migration Amendment (Character and General Visa Cancellation) Bill 2014 explanatory
memorandum, p. 1.
Migration Amendment (Character and General Visa Cancellation) Bill 2014 explanatory
memorandum, p. 1.
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•

introduce stronger personal ministerial decision making powers in
relation to the general visa cancellation provisions, consistent with those
in the character provisions.

•

Introducing mandatory visa cancellation under section 501 of the Act in
certain circumstances. 10

1.16

The 2014 character bill received Royal Assent on 10 December 2014.

Current character and general visa cancellation provisions
1.17
The current provisions of the Act enable the Minister to refuse to grant a visa
if the visa applicant does not satisfy the Minister that they pass the character test. 11
Further, the Minister may cancel an existing visa if the Minister reasonably suspects
that the visa holder does not pass the character test, and the visa holder does not
satisfy the Minister that they pass the character test. 12
1.18
A person may not pass the character test if any of the criteria contained in
section 501(6) are satisfied, including:
•

the person holds a substantial criminal record, as defined by section 501(7); 13

•

the person has been convicted of an offence committed while in immigration
detention, escaping from immigration detention or after escaping immigration
but before being placed in immigration detention again; 14

•

the person has committed an offence against section 197A of the Act; 15

•

a reasonable suspicion by the Minister that the person has been, is a member
of or has an association with a group or organisation involved in criminal
conduct; 16

•

a reasonable suspicion by the Minister that the person has been or is involved
in certain conduct, including a people smuggling offence under sections 233A
to 234A of the Act, people trafficking offences or crimes of international
concern such as the crime of genocide, crimes against humanity, war crimes
or crimes involving torture or slavery; 17

10

The Hon. Scott Morrison MP, Minister for Immigration and Border Protection, House of
Representatives Hansard, 24 September 2014, pp. 10326–10327.

11

Migration Act 1958 (Cth), s. 501(1).

12

Migration Act 1958 (Cth), s. 501(2).

13

Migration Act 1958 (Cth), para. 501(6)(a).

14

Migration Act 1958 (Cth), para. 501(6)(aa).

15

Migration Act 1958 (Cth), para. 501(6)(ab).

16

Migration Act 1958 (Cth), para. 501(6)(b).

17

Migration Act 1958 (Cth), para. 501(6)(ba).
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•

a consideration that the person is not of good character, with regard to the
person's past and present criminal and general conduct; 18

•

a risk that the person's entry or continued presence in Australia would pose a
risk to the community, including engaging in criminal conduct, harassing or
molesting another person in Australia, or vilifying a segment of the Australian
community; 19 and

•

a person being convicted by a court (either in Australia or a foreign country)
in relation to sexually based offences involving a child. 20

1.19
Further, the Minister must cancel a visa where the visa holder has been
sentenced to a custodial sentence of 12 months' duration or more, or has been found
guilty of a sexual crime involving a child. 21
1.20
When the Minister or delegate considers refusing or cancelling a visa under
section 501, the decision-maker should have regard to the 2014 Direction No. 65 –
Visa refusal and cancellation under s501 and revocation of a mandatory cancellation
of a visa under s501CA (Ministerial Direction No. 65, the Direction), which provides
factors to be taken into account when making the decision and how they apply. 22 The
Direction divides such factors into 'primary' and 'other' considerations, and assists a
decision-maker to make decisions according to these factors, giving more weight to
'primary' factors. 23
1.21
A visa applicant or holder who does not satisfy the character test and
consequently has their visa refused or cancelled may appeal a refusal or cancellation
within 28 days of the decision. Further applications to the Administrative Appeals
Tribunal (AAT) or judicial review may be sought where a visa is not restored. 24
1.22
In 2016, the Commonwealth Ombudsman completed an own motion
investigation into section 501 of the Act. As part of its report, the Commonwealth
Ombudsman illustrated that the number of visas cancelled under section 501 had
increased dramatically since the 2014 amendments to section 501 of the Act.

18

Migration Act 1958 (Cth), para. 501(6)(c).

19

Migration Act 1958 (Cth), para. 501(6)(d).

20

Migration Act 1958 (Cth), para. 501(6)(e).

21

Direction No. 65 – Visa refusal and cancellation under s501 and revocation of a mandatory
cancellation of a visa under s501CA ('Direction No. 65').

22

Direction No. 65.

23

Direction No. 65.

24

Department of Home Affairs, Character requirements for visas,
https://immi.homeaffairs.gov.au/help-support/meeting-our-requirements/character (accessed
21 November 2018).
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Figure 1.1: Number of visas cancelled under s 501

Source: Commonwealth Ombudsman, The Department of Immigration and Border Protection: The
administration of section 501 of the Migration Act 1958, December 2016, p. 6.

1.23

Chapter 2 discusses the Commonwealth Ombudsman report in greater detail.

'No one teaches you to become an Australian'
1.24
The amendments proposed by the bill were developed in response to the
report of the Joint Standing Committee on Migration's (JSCM), No one teaches you to
become an Australian. 25 In his second reading speech, the Minister referred to this
report, which 'noted that strengthening the character provisions will make Australians
feel safer and be safer'. 26
1.25

In its report, the JCSM stated that:
The majority of submitters to this inquiry largely held the view that the
current character and cancellation provisions in the Act were an adequate
way of addressing non-citizens who have been involved in criminal
activities. 27

1.26
However, the JCSM also noted that there exist 'community concerns about the
escalation of violent crimes such as homicide, serious assault, rape, indecent assault,
aggravated burglary, motor vehicle theft and rioting; particularly in Victoria', and
expressed the view that 'such serious criminal offences committed by visa holders
must have appropriate consequences'. 28

25

Department of Home Affairs, Submission 15, p. 4.

26

The Hon. Mr David Coleman MP, Minister for Immigration, Citizenship and Multicultural
Affairs, Parliamentary Debates, 25 October 2018, p. 1.

27

Joint Standing Committee on Migration, No one teaches you to become an Australian,
December 2017, p. 154.

28

Joint Standing Committee on Migration, No one teaches you to become an Australian,
December 2017, p. 174.
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1.27
In considering the character and cancellation provisions of the Act, the JCSM
acknowledged the 'concerns of submitters about extending the character provisions in
the Migration Act 1958 to under 18 year olds', and that there are 'a lack of services to
assist in the participation of young people from migrant and refugee backgrounds in
mainstream Australian society'. 29 The JCSM also considered that a person aged over
16 whose visa is cancelled cannot be deported until that person reaches 18 years of
age. 30
1.28
The JCSM ultimately made the following recommendations in respect of the
character and cancellation provisions of the Act:
Recommendation 15
7.228 The Committee recommends that the Australian Government amend
the Migration Act 1958 requiring the mandatory cancellation of visas for
offenders aged between 16 and 18 years who have been convicted of a
serious violent offence, such as car jacking’s [sic] or serious assaults. If
legislation is amended, this should be accompanied by a caveat that no
retrospective liability is thereby created.
Recommendation 16
7.229 The Committee is also recommending that anyone over 18 years of
age who has been convicted of a serious violent offence which is
prescribed, such as serious assaults, aggravated burglary, sexual offences
and possession of child pornography, have their visa cancelled under
section 501 of the Migration Act 1958. 31

1.29
The Department of Home Affairs has noted that, in response to these
recommendations, the proposed amendments to the Act 'ensure all non-citizens
convicted of serious offences may be considered for visa refusal or cancellation under
section 501 of the Migration Act 1958'. 32
1.30
The JSCM is currently conducting an inquiry into review processes associated
with visa cancellations made on criminal grounds, and at the time of tabling this report
has not yet reported its findings. 33

Key provisions of the bill
1.31

This section outlines the key provisions of the bill in general terms.

29

Joint Standing Committee on Migration, No one teaches you to become an Australian,
December 2017, p. 174.

30

Joint Standing Committee on Migration, No one teaches you to become an Australian,
December 2017, p. 175.

31

Joint Standing Committee on Migration, No one teaches you to become an Australian,
December 2017, p. 175.

32

Department of Home Affairs, Submission 15, p. 4.

33

See: https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Migration/
Visacancellationprocess.
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Definitions of 'character concern' and 'designated offence'
1.32
The bill proposes to amend the meaning of 'character concern' contained in
section 5C of the Act. Proposed paragraph 5C(1)(a) would clarify that a non-citizen
who has been convicted of one of the offences set out in the Act would be of character
concern. 34 It refers to offences contained in proposed subsection 5C(3) for the
purposes of the definition of character concern. 35
1.33
Proposed paragraphs 5C(3)(a)-(c) introduce a new definition of 'designated
offence'. They state that for the purposes of subsection 5C(1), a designated offence
constitutes an offence against a law in force in Australia or a foreign country, which
includes:
•

one or more of the physical elements involves a number of specific acts,
including (but not limited to): violence against a person, non-consensual
conduct of a sexual nature, breaching an order made by a court or tribunal for
the personal protection of another person, using or possessing a weapon,
aiding or abetting the commission of an offence, and others; 36

•

an offence punishable by: imprisonment for life, imprisonment for a fixed
term of two years or more, or imprisonment for a maximum term of two
years; 37 or

•

an offence against the law in force in a foreign country punishable in a foreign
country, if it were assumed that the act or omission constituting the offence
had taken place in the Australian Capital Territory (ACT), and the act was
against the law in the ACT and punishable as mentioned in
paragraph 5C(3)(a). 38

Refusal or cancellation of visa on character grounds
1.34
The bill proposes to amend the application of the character test contained in
section 501 of the Act to incorporate the definition of character concern by the
proposed changes to section 5C. Currently, the Act provides that the character test
contained in subsection 501(6) sets out the circumstances in which a non-citizen does
not pass the character test. 39 Proposed paragraph 501(6)(aaa) would provide that a
non-citizen does not pass the character test if the non-citizen is convicted of a
designated offence as defined by proposed subsection 501(7AA). 40 The explanatory

34

Migration Amendment (Strengthening the Character Test) Bill 2018 (Strengthening the
Character Test Bill), Schedule 1, Item 2, proposed paragraph 5C(1)(a).

35

Explanatory Memorandum, p. 3.

36

Strengthening the Character Test Bill, Schedule 1, Item 4, proposed subparagraphs 5C(3)(a)(i)–
(v).

37

Strengthening the Character Test Bill, Schedule 1, Item 4, proposed paragraph 5C(3)(b).

38

Strengthening the Character Test Bill, Schedule 1, Item 4, proposed paragraph 5C(3)(c).

39

Migration Act, subsection 501(6).

40

Explanatory Memorandum, p. 2.
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memorandum to the bill states that the intention of this item is 'to ensure that a
non-citizen who has been convicted of a designated offence is included in a class of
persons who do not pass the character test'. 41
1.35
Proposed subsection 501(7AA) introduces the elements of a designated
offence for the purposes of the character test in subsection 501(6) of the Act. Proposed
subparagraphs 501(7AA)(a)(i)–(viii) replicate the factors set out in proposed
paragraph 5C(3)(a).
Application of amendments
1.36
Proposed item 7(2) of the bill states that amendments made in proposed
paragraph 501(6)(aaa) will apply to a decision to grant or refuse to grant a visa if the
application for the visa was made prior to the commencement of the bill and had not
been finally determined, or the application for the visa is made on or before the
commencement of the amendments. 42 It also applies to a decision made on or after the
commencement to cancel a visa. 43

Consideration by other Parliamentary committees
1.37
This bill has been considered by both the Scrutiny of Bills Committee (the
Scrutiny Committee) and the Parliamentary Joint Committee on Human Rights
(PJCHR). This section contains a summary of these committees' reports on the bill.
Scrutiny of Bills Committee
1.38
The Scrutiny Committee drew attention to the bill's broad discretionary
powers and whether there existed a trespass on personal rights and liberties. 44 It stated
that the bill's explanation of the practical consequences of the amendments, namely
that more people would be liable for consideration of refusal or cancellation of a visa
due to the stricter character requirements, would 'result in more people being held in
immigration detention, removed from Australia and potentially separated from their
family'. 45
1.39

The Scrutiny Committee raised a number of other concerns, such as:

•

the proposed amendment to refuse or cancel a person's visa where they have
committed a designated offence but served a very short sentence or no
sentence at all; 46

•

the exclusion of natural justice requirements for decisions taken in regards to
section 501 visa rejections or cancellations; 47 and

41

Explanatory Memorandum, p. 4 (original emphasis retained).

42

Strengthening the Character Test Bill, Schedule 1, Item 7(2)(a).

43

Strengthening the Character Test Bill, Schedule 1, Item 7(2)(b).

44

Standing Committee for the Scrutiny of Bills, Scrutiny Digest 13 of 2018, 14 November 2018,
p. 9 ('Scrutiny Digest').

45

Scrutiny Digest, p. 9.

46

Scrutiny Digest, p. 10.
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•

questions regarding merits review and the capacity for the minister to overturn
a decision made by the AAT. 48

1.40
The Scrutiny Committee concluded by stating that section 501 of the Act
already provides the minister with considerable and broad discretionary power to
refuse or cancel a visa, and does not contain procedural fairness obligations or
adequate merits review. It therefore queried whether the bill unduly trespasses on
rights and liberties, and suggested amending the test under the relevant section.
Parliamentary Joint Committee on Human Rights
1.41
The PJCHR expressed a number of concerns with the bill. The PJCHR noted
that it has previously considered the power of the minister to cancel or refuse a visa on
character grounds in relation to the character bill which sought to amend section 501
of the Act. 49
1.42
The PJCHR stated that the proposed amendments may breach Australia's
'non-refoulement' obligations under the International Covenant on Civil and Political
Rights and the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment. The report observed that the statement of compatibility
with human rights in the bill's explanatory memorandum acknowledges that the
removal of a person from Australia following the refusal or cancellation of a visa
engages the non-refoulement obligation. The statement of compatibility also
expressed Australia's commitment to its international obligations concerning
non-refoulement, an obligation that is considered as part of the decision of whether to
cancel or refuse a visa.
1.43
However, the PJCHR noted that section 197C of the Act states that, for the
purposes of exercising removal powers, Australia's non-refoulement obligations are
irrelevant in regards to an unlawful citizen, and:
Therefore, notwithstanding the commitment in the statement of
compatibility not to remove a person in breach of non-refoulement
obligations, there is no statutory protection available to ensure that an
unlawful non-citizen to whom Australia owes protection obligations will
not be removed from Australia. 50

1.44
The PJCHR further observed that there is no right to merits review of a
decision that is made personally by the minister to refuse or cancel a person's visa on
character grounds. It further stated that while judicial review of the minister's decision
may be available, the PJCHR has previously found that 'judicial review in the

47

Scrutiny Digest, p. 10.

48

Scrutiny Digest, pp. 10–11.

49

Parliamentary Joint Committee on Human Rights, Human Rights Scrutiny Report 12 of 2018,
27 November 2017, p. 2 ('Human Rights Scrutiny Report').

50

Human Rights Scrutiny Report, p. 5.
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Australian context is not likely to be sufficient to fulfil the international standard
required of "effective review" of non-refoulement decisions'. 51
1.45
The PJCHR expressed concern on a number of other issues in relation to the
bill, including:
•

whether the bill is compatible with the right to liberty, with respect to
potential arbitrary detention under international human rights law where a
person may be subject to indefinite or prolonged detention due to being
unable to return to their home country; 52

•

whether the bill is compatible with the prohibition on expulsion without due
process, including the availability of judicial review; 53

•

whether the bill is compatible with the right to respect for the family and the
obligation to consider the best interests of the child; 54

•

whether the bill is compatible with the right to freedom of movement; 55 and

•

powers to collect personal information based on 'character concern'. 56

1.46
The PJCHR sought advice from the minister on a number of matters in
relation to these concerns. As at the time of tabling this report, the minister had not yet
responded to the PJCHR's requests.

51

Human Rights Scrutiny Report, p. 6.

52

Human Rights Scrutiny Report, pp. 7–12.

53

Human Rights Scrutiny Report, pp. 12–15.

54

Human Rights Scrutiny Report, pp. 16–18.

55

Human Rights Scrutiny Report, pp. 18–20.

56

Human Rights Scrutiny Report, pp. 20–22.

Chapter 2
The key issues
2.1
This chapter considers the need for the Migration Amendment (Strengthening
the Character Test) Bill 2018 (the bill), and discusses a number of issues raised with
the committee by submitters in respect to the proposed changes to the Migration Act
1958 (the Act).
2.2
The chapter concludes with the committee view and the committee's
recommendation with respect to the bill.

The need for the bill
2.3
As set out in the Minister's second reading speech, the amendments to the
existing character test at section 501 of the Act that would be made by the bill would
strengthen 'the current legislative framework in relation to visa refusals and
cancellations on character grounds'. 1
2.4
In referring to the stated purpose of the bill, some submitters suggested that
the Minister already has expansive powers to refuse or cancel a visa on character
grounds, and questioned whether the bill is justified or necessary. 2 For example, the
Law Council of Australia (Law Council) stated that while it 'recognises that it is both
necessary and appropriate to regulate people seeking to enter and remain in Australia
by reference to questions of character', the need to expand the existing visa
cancellation provisions 'has not been made sufficiently clear'. 3
2.5
Similarly, the Asylum Seeker Resource Centre (ASRC) questioned the need
for the bill, which it argued 'will offer no greater protection or safety to the Australian
community beyond what is already provided for in existing law'. 4
2.6
The New South Wales Council for Civil Liberties (NSWCCL) highlighted the
existing powers of the Minister to refuse and cancel visas:
…under the existing act, persons can already be deemed to have failed the
character test if they pose any risk to the community, on the basis of their
criminal of general conduct, or due to an association they have. 5

1

The Hon. Mr David Coleman MP, Minister for Immigration, Citizenship and Multicultural
Affairs, Parliamentary Debates, 25 October 2018, p. 1.

2

See, for example, Australian Human Rights Commission, Submission 3, p. 15; Australian
Lawyers for Human Rights (ALHR), Submission 7, p. 2; Australian Federation of Islamic
Councils, Submission 11, p. 1; Legal Aid New South Wales (Legal Aid), Submission 14,
pp. 4–5; Refugee Legal, Submission 16, pp. 4–5.

3

Law Council of Australia (Law Council), Submission 9, p. 9.

4

Asylum Seeker Resource Centre (ASRC), Submission 8, p. 1.

5

New South Wales Council for Civil Liberties (NSWCCL), Submission 2, p. 4.
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2.7
The Visa Cancellations Working Group (Working Group) also submitted that
adequate powers to cancel a visa already exist:
The Bill categorically does not enable the cancellation of the visas of any
person for whom cancellation is not already available. It merely removes a
decision maker’s power to assess whether or not certain individuals meet or
fail the character test, making failure mandatory in prescribed
circumstances. This will make disproportionate and ill-informed
decision-making that is out of step with community standards immensely
more likely. 6

2.8
However, the Department of Home Affairs (the Department) explained that
the proposed amendments made by the bill:
…will ensure non-citizens who are convicted of certain serious offences—
and pose an ongoing risk to the Australian community while in Australia or
will pose a threat if they are allowed to enter Australia—do not pass the
character test and are appropriately considered for visa refusal or
cancellation. 7

2.9
The bill would achieve this end by amending the character test at section 501
of the Act, providing delegates 'with a clear, objective ground with which to consider
refusing or cancelling a non-citizen's [sic] visa' due to a conviction for one or more
offences, such as:
•

violence against a person;

•

non-consensual conduct of a sexual nature;

•

breaching an order made by a court or tribunal for the person[al]
protection of another person — such as an apprehended violence
order;

•

using or possessing a weapon; or

•

involvement in any of the above. 8

2.10
The Department explained that, in determining whether to refuse or cancel a
visa on character grounds, a delegate 'must consider a wide range of factors contained
within binding Ministerial Direction 65', which includes:
•

protection of the Australian community from criminal or other serious
conduct;

•

best interests of minors in Australia;

•

expectations of the Australian community;

•

Australia’s international obligations;

•

impact on victims; and

6

Visa Cancellations Working Group (Working Group), Submission 13, p. 5.

7

Department of Home Affairs, Submission 15, p. 3.

8

Department of Home Affairs, Submission 15, p. 3.
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•

the nature and extent of a person’s ties to Australia. 9

2.11
The Department provided three case studies which illustrate why these
changes are necessary to protect the Australian community, including the following:
Mr C is an adult permanent visa holder in Australia who has links to youth
gangs. Mr C was found guilty without conviction for theft related offences,
for which he received a youth supervision order. He subsequently was also
convicted of a violent offence and sentenced to a period of four months
imprisonment. Mr C has not been sentenced to a term of imprisonment of
12 months or more and, under the current character provisions, does not
objectively fail the character test on the basis of his criminal history.
Mr C’s visa cannot be considered for cancellation under section 116(1)(e)
of the Act on the basis that he may present a risk to the community, as this
power does not apply to permanent visa holders who are in Australia.
Mr C will remain in Australia as the holder of a permanent visa, unless
sufficient adverse information becomes available to find that Mr C does not
pass the character test under subjective grounds.
However, under the proposed designated offences ground in the Migration
Amendment (Strengthening the Character Test) Bill 2018, Mr C would
objectively fail the character test as he has been convicted of a violent
offence, which is punishable by imprisonment for a maximum term of five
years. 10

Groups affected by visa cancellations
2.12
The majority of submitters to the committee discussed the proposed changes
in the bill with reference to the 2014 amendments to section 501 of the Act—
discussed in chapter 1—and the effect of these amendments, and the anticipated effect
of the proposed amendments, on particular groups. Some submitters also suggested
that, contrary to the government's stated position, 11 the bill does not accord with
community expectations. 12
2.13
This section discusses the evidence received in respect of those groups most
frequently identified by submitters as being potentially affected by the proposed
amendments in the bill.

9

Department of Home Affairs, Submission 15, p. 8.

10

Department of Home Affairs, Submission 15, p. 13.

11

Migration Amendment (Strengthening the Character Test) Bill 2018 explanatory memorandum
(Explanatory Memorandum), p. 11.

12

See, for example, Federation of Ethnic Communities’ Councils of Australia (FECCA),
Submission 1, p. 2; ALHR, Submission 7, p. 2; Refugee Council of Australia (Refugee
Council), Submission 10, p. 1.
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Children
2.14
A number of submitters expressed concern that the current visa cancellation
provisions apply, 13 and that the proposed amendments will also apply, 14 to minors.
2.15
For example, the Refugee Council of Australia (Refugee Council) stated that
the bill:
...lowers the bar for visa cancellations to such an extent that a child could
be subject to indefinite detention or deportation for sharing an intimate
image of their girlfriend or boyfriend, or for shoplifting. 15

2.16
Legal Aid New South Wales (Legal Aid) offered a case study that, it
suggested, demonstrated how the proposed changes would trigger the character test
for a person both as a juvenile and as an adult:
Before he turned 18, Abbas got into an argument with his sister about what
they were watching on TV. The incident escalated and resulted in Abbas
shouting and pushing his sister. Abbas’ mother called the police, who
charged Abbas with assault and took out a provisional ADVO. Ultimately,
Abbas received a bond in the Children’s Court and was made the subject of
a final ADVO for a period of 12 months.
Several months later, and after Abbas turned 18, he again has an argument
with his sister and swore at her. His mother called the police, who charged
Abbas with breaching the ADVO.
He was ultimately dealt with in the Local Court by way of a section 10A
conviction with no further penalty. 16

2.17
In its submission, the Law Council expressed concern about 'the impact of the
proposed measures on children', noting that while the explanatory memorandum to the
bill provides that the provisions would apply to children 'only in exceptional
circumstances…it does not prescribe what these exceptional circumstances will be'. 17
2.18
As such, the Law Council considered that 'there is a high possibility that this
will negatively impact families and young people' and submitted the bill should be
amended to capture the intention set out in the explanatory memorandum—that a
child's visa will only be cancelled in exceptional circumstances. 18

13

14

New Zealand Government, Submission 4, p. 3. The New Zealand Government noted in its
submission that 'a New Zealand minor's Australian visa has been cancelled this year under the
Act', but that the decision was overturned by the Administrative Appeals Tribunal 'on the basis
that due consideration had not been given to their best interests as a child'—see p. 3.
See, for example, Refugee Council, Submission 10, p. 3; Working Group, Submission 13, p. 13.

15

Refugee Council, Submission 10, p. 1.

16

Legal Aid, Submission 14, p. 10.

17

Law Council, Submission 9, p. 12.

18

Law Council, Submission 9, p. 12.
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2.19
Another way in which submitters suggested the proposed changes may
adversely affect children is through a child's relationship with a primary visa
applicant.
2.20
For example, the Australian Catholic Migrant and Refugee Office (ACMRO)
of the Australian Catholic Bishops Conference expressed concern about the effect of a
primary applicant's visa being cancelled on character grounds on spouses and
children. The ACMRO submitted that spouses and children 'are not the ones who have
committed the crime, but consequential victims of the action of the primary applicant's
criminal behaviour'. 19 The ACMRO suggested that the proposed changes to the Act
could serve to uproot and disorient children's lives 'because of actions taken which
were not in their control'. 20
2.21

It was on that basis that the ACMRO urged:
…that due consideration is given to families, spouses and children, caught
up in these situations beyond their control when drafting and proposing the
necessary Legislative Instruments that will guide the decision making
processes. 21

2.22
Similarly, the ASRC outlined how a relationship with a primary visa applicant
could adversely affect women and children who are victims of family violence:
The physical elements of a 'designated offence' in the Bill include breach of
'an order made by a court or tribunal for the personal protection of another
person'. This provision will most commonly, and is intended to, apply to
intervention orders relating to family violence. This provision highlights
our existing concern regarding the cancellation of visas of family violence
offenders, in circumstances where the affected family member is dependent
on that same visa.
Most often, the victim of family violence is the wife and/or child of the
perpetrator. When families are present in Australia as visa holders, there is
generally one primary visa holder (often the husband) and one or more
'dependent' visa holders (often a spouse and/or child). When a husband's
visa is cancelled on account of family violence offences, any 'dependents'
will also have their visas cancelled. This means that a wife and child who
have suffered family violence will have their visas cancelled and they will
be removed from Australia together with the perpetrator. 22

2.23
The statement of compatibility with human rights with respect to the bill
addressed the issue of the rights of minors, and noted that the best interests of the
child will be taken into account regarding a decision to refuse or cancel a visa in
accordance with Australia's international law obligations:

19

Australian Catholic Migrant and Refugee Office (ACMRO), Submission 5, p. 2.

20

ACMRO, Submission 5, p. 2.

21

ACMRO, Submission 5, p. 2.

22

ASRC, Submission 8, pp. 5–6.
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While rights relating to family and children generally weigh heavy against
cancellation or refusal, there will be circumstances where they may be
outweighed by the risk to the Australian community due to the seriousness
of the person’s criminal record or past behaviour or associations. 23

2.24
Indeed, as noted above, delegates who are considering whether to refuse or
cancel a visa on character grounds are required to consider the best interests of minors
in Australia.
New Zealand residents
2.25
A number of submitters discussed the anticipated effect of the proposed
changes to the character test on New Zealanders with reference to the effect of the
2014 changes on this group of visa holders.
2.26
New Zealanders living in Australia have a unique visa status and, owing to
their broad set of rights provided by this status, 'have had a far lower citizenship
take-up rate compared to other migrant groups'. 24 As a result, New Zealanders tend to
be more liable to deportation than visa holders of other nationalities.
2.27
Oz Kiwi, the peak body for the issues affecting the rights of New Zealanders
residing in Australia, provided an overview of the current visa arrangements for New
Zealanders:
New Zealanders arriving in Australia have been granted a Special Category
Visa (SCV) since the introduction of the universal visa system in 1994. The
SCV is a nationality-specific visa that allows New Zealand citizens to
reside indefinitely in Australia. It has been included in both the repealed
Australian Citizenship Act 1948 and the Citizenship Act 2007 (Cth) as a
visa that can fulfil permanent residence requirements, subject to ministerial
declaration. However, since 2001 ministerial declarations have only
extended 'permanent resident' status under citizenship law to certain SCV
holders who were living in Australia by 26 February 2001. 25

2.28
Oz Kiwi discussed what it considered to be the disproportionate effect that the
visa cancellation provisions introduced in 2014 have had on New Zealanders:
Since s501 was amended in December 2014 1,200 New Zealanders have
been deported. Visa cancellations have increased tenfold under the revised
s501. Of the 2,850 people deported between July 2014 and June 2017,
51 per cent were New Zealanders. 26

2.29
Statistics produced by the Commonwealth Ombudsman for its 2016
investigation report into section 501 of the Act, illustrate the high rate of visa
cancellation for New Zealanders, set out at Figure 2.1.

23

Explanatory Memorandum, pp. 12–13, citing the Convention on the Rights of the Child and the
International Covenant on Civil and Political Rights.

24

Oz Kiwi, Submission 6, p. 2.
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Oz Kiwi, Submission 6, p. 1.
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Oz Kiwi, Submission 6, p. 3 (citations omitted).
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Figure 2.1: Nationality of people with visas cancelled under s 501, 1 January 2014–
19 February 2016

Source: Commonwealth Ombudsman, The Department of Immigration and Border Protection: The
administration of section 501 of the Migration Act 1958, December 2016, p. 7.

2.30
The Border Crossing Observatory observed that, since the changes to the
character test introduced in 2014, New Zealanders have also 'become the largest
nationality group for visa cancellations and deportations under s501 which has
included a number of long term residents'. 27
2.31
Oz Kiwi attributed this overrepresentation to several factors, including that
'any individual who has resided [in Australia] for a decade is no longer protected' from
visa cancellation and subsequent detention. 28
2.32

Figure 2.2 illustrates the rise of New Zealanders in immigration detention.

27

Border Crossing Observatory, Monash University, Submission 12, p. 6.
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Oz Kiwi, Submission 6, p. 2.
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Figure 2.2: Number of New Zealanders in immigration detention

Source: Border Crossing Observatory, Monash University, Submission 12, p. 7 citing Department of
Home Affairs, Immigration Detention Statistics https://www.homeaffairs.gov.au/research-andstatistics/statistics/visastatistics/live/immigration-detention.

2.33
In its submission, the New Zealand Government set out the reasons New
Zealanders 'have been disproportionately affected by Australia’s deportation policies
since 2014':
•

The lowering of the criminal record threshold inevitably led to greater
numbers of non-citizens liable for mandatory visa cancellation. This
affected New Zealanders more than other nationalities due to their
lower dual citizenship rates.

•

The removal of protection from deportation for long-term residents (of
10 years or longer) had a particularly disproportionate effect on New
Zealanders, because New Zealanders are the only nationality with the
ability to reside for longer than 10 years in Australia without
permanent residency or citizenship.29

2.34
The New Zealand Government suggested that the visa cancellation provisions
introduced in 2014 'have been corrosive to the New Zealand – Australia relationship
due to the disproportionate effect of Australia's policy on New Zealand and the lack of
reciprocity of treatment'. It noted, for example, that:
The underlying principle of New Zealand's deportation policy is that New
Zealand accepts some responsibility for the behaviour of people who have
lived in New Zealand on residence class visas for long periods of time –

29

New Zealand Government, Submission 4, p. 2.
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they’ve made New Zealand their home and New Zealand has benefited
from their contribution. 30

2.35
The New Zealand Government submitted that, just as New Zealand has some
responsibility for long-term residents of New Zealand, 'Australia has responsibilities
for those people who are products of Australia'. 31 The New Zealand Government
concluded that the proposed changes 'would make a bad situation worse for New
Zealanders and therefore for New Zealand'. 32
2.36
The responsibility of the Australian government for New Zealanders who
have long resided in Australia was also discussed by Oz Kiwi, which expressed
concern about the expected effect of the proposed changes on long-term residents:
Oz Kiwi has long been concerned about the impact that visa cancellation
may have on a person who has been residing in Australia for a long period
of time. The proposed Migration Amendment Bill will cast the net wider.
Prior to 1998, the deportation of non-citizens who had committed criminal
offences was covered by sections 200 and 201 of the Migration Act 1958
(Cth). Under these sections, the Minister could only deport a non-citizen
who had been convicted of a crime (punishable by imprisonment for two
years or more) if the non-citizen had been resident in Australia for less than
ten years. Subsequent amendments to the Act in relation to section 501,
have been used to cancel the visas of permanent residents who have lived in
Australia for more than ten years. 33

Humanitarian visa holders
2.37
A number of submitters raised concerns that the bill is inconsistent with
Australia's non-refoulement obligations under international law that prohibit Australia
from returning someone to a country where they will face persecution or serious
human rights violations. 34
2.38
In its submission, the ASRC set out the effect of the visa cancellation
provisions on refugees and asylum seekers with reference to non-refoulement. The
ASRC suggested that requirements in departmental guidelines to consider such
international obligations are insufficient, and that:
The state of domestic law is that, if a person's visa is refused or cancelled,
they may be returned to their country of origin even if they face persecution
or other serious harm. 35
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New Zealand Government, Submission 4, p. 2.
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New Zealand Government, Submission 4, p. 2.
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New Zealand Government, Submission 4, p. 4.

33

Oz Kiwi, Submission 6, p. 2.
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See, for example, ALHR, Submission 7, pp. 4–5; Border Crossing Observatory, Monash
University, Submission 12, p. 4.
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ASRC, Submission 8, p. 2.
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2.39
The Refugee Council informed the committee that the consequence of a visa
cancellation for refugees 'is indefinite detention, as they cannot be returned to their
country of origin without breaching our non-refoulement obligations'. 36 The Refugee
Council informed the committee that, more recently, it has heard that:
…visas are being cancelled without people being detained. Instead, these
people are left without a valid visa in the community, without the right to
work and without other means to support themselves. Such enforced
destitution is also a breach of our international obligations. 37

2.40
In its submission, Refugee Legal provided a case study example of a
Rohingya 38 refugee to illustrate its submission that the bill would 'have a significant
adverse impact on the lives of vulnerable people, including children, refugees, people
seeking asylum and victims of domestic violence'. 39 In the example of the Rohingya
refugee, it stated the adverse impact could be indefinite detention of a stateless person.
2.41
In respect of the time spent in detention as a result of visa cancellations, the
Commonwealth Ombudsman reported in 2016 that:
The average length of time in detention for those who requested revocation
was 150 days in the period 1 January 2014 to 31 December 2015. On
29 February 2016, the average time to process a s 501(3A) revocation
request had increased to 153 days. We note at the close of business on
1 March 2015 there were, however, 158 cases where persons have spent six
months or more awaiting an outcome and 21 cases where persons have
spent 12 months or more awaiting an outcome. 40

2.42
Although these concerns have been raised with the committee by submitters,
the statement of compatibility with human rights in the explanatory memorandum to
the bill emphasises Australia's commitment to its non-refoulement obligations.41
These obligations 'are considered as part of the decision whether to refuse or cancel a
visa on character grounds', such that:
Anyone who is found to engage Australia’s non-refoulement obligations
during the refusal or cancellation decision or in subsequent visa or
Ministerial Intervention processes prior to removal will not be removed in
breach of those obligations. 42

36

Refugee Council, Submission 10, p. 2.
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Refugee Council, Submission 10, p. 3.
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The Rohingya are a Muslim ethnic group who are not recognised as citizens in Myanmar,
despite living there for generations. They are considered by the Burmese government to be
illegal immigrants from Bangladesh.
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Refugee Legal, Submission 16, p. 8.
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Commonwealth Ombudsman, The Department of Immigration and Border Protection: The
administration of section 501 of the Migration Act 1958, December 2016, p. 6.
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Other issues
2.43
Submitters to the inquiry also raised broader issues of concern regarding the
proposed amendments to the existing character test in the Act.
2.44
Other issues that were raised but are not examined in this section included the
use of the phrase 'knowingly concerned' in respect of criminal conduct; 43 the
constitutionality of the provisions; 44 foreign convictions; 45 and the issue of
rehabilitation of prisoners. 46
Aiding and abetting a designated offence
2.45
One of the designated offences that will be introduced if the bill is passed is
the offence of 'aiding, abetting, counselling or procuring' the commission of one or
more of the offences set out at subparagraphs 501(7AA)(a)(i)–(iv). 47
2.46
The Federation of Ethnic Communities’ Councils of Australia (FECCA)
expressed its concern with this provision—proposed subparagraph 501(7AA)(a)(v)—
which it suggested 'will disproportionally affect women, involved in a relationship
with an offender, who are often victims of intimate partner and domestic violence'. 48
2.47
The Law Council also expressed concern with the inclusion of 'aiding' or
'abetting' in the definition of a designated offence, stating that the provision 'could
have a considerable impact on vulnerable individuals and in particular women
involved in a relationship with the offender' and could, in turn, 'serve to de-incentivise
individuals from cooperating with authorities'. 49
2.48
The NSWCCL considered that this provision would 'strongly discourage
people from letting the police know of offences in which they or those they care about
have played a small part'. 50
2.49
However, as the explanatory memorandum states, the physical elements of the
designated offence set out at proposed subparagraphs 501(7AA)(a)(v)–(viii) are
intended to:
…capture those non-citizens with links to those activities that pose a risk to
the Australian community, such as (but not limited to) organised crime,
outlaw motor cycle gangs or those who, without committing the physical
elements as set out in subparagraphs 501(7AA)(a)(i)-(iv), have a level of
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Law Council, Submission 9, p. 12.
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Law Council, Submission 9, p. 13; Working Group, Submission 13, p. 14.
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Strengthening the Character Test Bill, Schedule 1, Item 4, proposed subparagraph
501(7AA)(a)(v).
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involvement in the commission of a designated offence that gives rise to an
offence in and of itself. This makes it clear that the intention is that
non-citizens who are criminals or who are associated with criminal activity
should not remain in, or be allowed to enter, Australia. 51

Maximum sentencing penalties
2.50
Proposed paragraph 501(7AA)(b) of the bill introduces the elements of a
designated offence with respect to offences punishable by imprisonment for a
maximum term of not less than two years.
2.51
The Law Council expressed its concern with this provision—it considered the
maximum sentencing penalty provision has 'the potential to undermine the sentencing
function of the judicial system and the discretion it possesses with regards to
sentencing offenders'. 52 The Law Council also stated:
30. Proposed paragraph 501(7AA)(b)… seeks to shift the threshold for visa
cancellation or refusal away from an individual’s imposed sentence (which
reflects the seriousness of the actual conduct) to the offence itself and its
maximum possible penalty, regardless of the actual sentence handed down
to the individual.
31. It is noted that maximum penalties are reserved for the worst, most
serious examples of an offence. The Law Council is concerned that this
shift fails to appreciate the role of criminal sentencing and the careful
consideration that is given by the courts to a range of social factors when an
individual is convicted of an offence, including mitigating circumstances
such as age, health, disability, moral culpability, or the objective
seriousness of the relevant offence.
32. The Law Council submits that having a cancellation provision based on
the maximum possible sentence rather than the actual sentenced imposed
fails to consider both the legislative structure of the criminal law legislation
or the circumstances of the offence and individual concerned, and does not
adequately reflect the seriousness of the individual’s conduct or risk. The
law has long recognised that different circumstances give rise to different
standards of culpability. As such, possible maximum sentences are not a
proper basis for determining seriousness. 53

2.52
Legal Aid made similar observations in its submission, and suggested that the
role of the sentencing court is undermined by the bill, explaining:
The actual penalty imposed in a particular matter is a more reliable
indication of the objective criminality, than the maximum penalty.
Weighing the objective seriousness of an offence with the subjective
features of the offender is the very purpose of the sentencing exercise. 54
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2.53
The Australian Lawyers for Human Rights (ALHR) provided examples
those offences which may be punishable by a term of imprisonment of two years
more, but for which it may not be appropriate to impose the two year sentence
imprisonment 'and which the Australian community would consider to be a minor
trifling offence':

of
or
of
or

For example, in Western Australia the summary penalty for damaging
property by graffiti ranges from a community based order to a two year
term of imprisonment The criminal law system appropriately already has
the power to consider the risk a person who damages property by graffiti
may pose the community and determine that it does not warrant a two year
term of imprisonment. Further, it is implausible that the Australian
community would consider that the offence of graffiti is serious enough to
warrant the refusal or cancellation of a visa, even though it can potentially
attract a two year term of imprisonment. However, this is the type of
offence the Bill captures through its expansion of powers without any
proper consideration of the actual sentence imposed by the criminal law
system. 55

2.54
In regard to the proposed introduction of the two-year maximum penalties, the
Working Group noted that maximum sentences provide 'for aggravating
circumstances in the course of offending, where harsher punishment is warranted':
In the vast majority of cases limited or no such circumstance exists. Courts,
accordingly, rarely impose the maximum penalty. An actual judicial
sentence is a more appropriate indication of the seriousness of offending. 56

2.55
The Working Group submitted that 'the Bill will capture a significant number
of individuals whose conduct may not fall under the commonly accepted definition of
a serious offence'. 57
2.56
The Working Group also expressed concern with the low criminal threshold
in the bill, stating that the bill:
…will capture a significant number of individuals whose offences could not
fall under the commonly accepted definition of 'serious offences'. This is
primarily due to the inclusion of certain offences with a potential sentence
of not less than two years, regardless of the judicial sentence given. For
example, some offences which would fall under this category include:
•

verbal threats,

…
•

Any attempted offence of the nature stipulated, being an offence not carried
out. 58
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2.57
However, the explanatory memorandum to the bill provides that the intention
of this proposed amendment 'is to make it clear that a designated offence must be a
serious offence, and not merely a minor or trifling offence'. 59 Further, the proposed
amendment:
…also sets an objective standard for the determination of what constitutes a
designated offence, which relies upon established existing criminal law and
law enforcement processes in states and territories to determine the
seriousness of a given offence.
This will ensure that discretionary visa cancellation and refusal decisions
are based on objective standards of criminality and seriousness. 60

Access to justice
2.58
A number of submitters suggested that the proposed amendments to
section 501 of the Act would provide limited access to merits review.
2.59
For example, FECCA outlined how, in its view, the proposed changes 'may
lead to grave injustice and the eroding of individual human rights and freedoms' in the
context of merits review of a decision to refuse or cancel a visa on character
grounds. 61 FECCA explained that:
The current review process for refusals and cancellations is characterised by
great expense to the individual, no access to legal representation and a strict
timeframe for review which relies on the subject of the order understanding
the complexities of the AAT. The removal of an individual from
Australia—including some who have spent their whole lives in this
country—can have a devastating impact on the individual, their family and
community. 62

2.60
The Law Council expressed similar concerns, and informed the committee
that it had found that there had been a 'significant increase in demand for legal
assistance following the expansion of visa cancellation powers'. 63
2.61

In its submission, the ALHR spoke to equality before the courts and tribunals:
…the practical impact of the Bill undermines this right because it
undermines judicial direction and the determinations the criminal law
system makes during sentencing as to whether a person poses a risk to the
community and therefore whether the Court should impose a sentence of
imprisonment or not. The Bill not only reinforces a discriminatory regime
where two people who have committed the same crime are treated very
differently depending on whether they are a citizen or not, but also
introduces a regime where a non-citizen may commit the same offence, but
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in a less serious context and receive a less serious sentence, yet still be
subject to a more serious outcome, including arbitrary detention and
removal from Australia. 64

2.62

The Refugee Council stated that:
…non-citizens could be held in indefinite detention or deported without any
form of substantive independent review, as there is no right to review by the
Administrative Appeals Tribunal if the decision is made personally by a
Minister. Even if the Tribunal can review the decision, this can be
overturned by the Minister. 65

2.63
However, the statement of compatibility with human rights provides that the
bill does not amend 'the relevant procedures and review mechanisms available', and
that the bill accords with Australia's international obligations:
To the extent that a larger number of people may have their visa cancelled
as a result of this amendment, possibly leading to their expulsion, the
processes are in accordance with the procedural requirements of Article 13
[of the International Covenant on Civil and Political Rights] and review of
the decisions is available – merits review by the Administrative Appeals
Tribunal and/or judicial review for decisions made by a delegate, and
judicial review of decisions made by the Minister personally. 66

Retrospectivity
2.64
A number of submitters expressed concern that the proposed measures of the
bill may be retrospective in nature. For example, the Law Council considered that, as
a result of the proposed amendments, a non-citizen could be removed 'for their
historic involvement in a designated offence, which in the absence of the proposed
amendments may not have amounted to a failure to pass the character test'. 67 The Law
Council submitted that:
…there has been insufficient justification for the possible retrospective
nature of the proposed measures, particularly when consideration is given
to the considerable impact on the lives of those that may be affected by the
reforms. 68

2.65
The ASRC also discussed this issue, stating that item 7 of the bill 'undermines
the rule of law and creates legal uncertainty for legal applicants', and also that it is:
…unjust to apply the new character requirements to offences committed
prior to the commencement of the concept of a 'designated offence.' This
would result in visa holders who may have lived in Australia for decades
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and received a fine or minimal sentence for a 'designated offence' many
years ago, become suddenly liable to visa cancellation, regardless of the
fact that they could not have predicted their actions may result in visa
cancellation at the time. We submit that this is an unacceptable outcome. 69

2.66
Legal Aid also expressed concern with the retrospective nature of the bill, a
measure which it opposed on the following grounds:
Firstly, the Bill impacts significantly and in a punitive fashion on the rights
of affected people. Secondly, the necessity for retrospectivity is not
justified, given that the Department and the Minister already have broad
powers to issue NOICCs under sections 501(1) and (2) of the Act for any
offences that are defined as designated offences. Finally, Legal Aid NSW is
concerned that retrospective consideration of the expanded test - in
circumstances where no previous action has been taken to refuse or cancel a
visa following an earlier conviction - cannot be undertaken fairly and
transparently. 70

2.67
The Department did identify in its submission that the new designated offence
ground proposed by the bill 'will apply retroactively—meaning the decision-maker
can consider convictions for a designated offence which occurred before, on, or after
the commencement of this Bill'. 71 However, the Department also stated that this is
consistent with previous amendments to the character test, such as:
•

1998 amendments to sections 501(6)(a)—relating to a person [who]
has a substantial criminal record, 501(6)(c)—relating to past and
present criminal or general conduct and 501(6)(d)—relating to a
person’s conduct if they were to enter or remain in Australia.

•

2011 amendments to sections 501(6)(aa)—relating to convictions
while in, or escaped from immigration detention, and 501(6)(ab)—
relating to convictions for escaping immigration detention.

•

2014 amendments to section 501(3A)—the introduction of the
mandatory cancellation framework. 72

Committee view
2.68
The committee acknowledges the concerns raised by some submitters with
respect to the proposed amendments to the Act by the bill. However, the committee
considers that the amendments are necessary to strengthen the current visa refusal and
cancellation provisions at section 501 of the Act.
2.69
The committee acknowledges and agrees with the view put by the Minister in
his second reading speech—that is, that the bill:
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ASRC, Submission 8, p. 9.
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Legal Aid, Submission 14, p. 13.
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Department of Home Affairs, Submission 15, p. 6.
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Department of Home Affairs, Submission 15, p. 6.
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…ensures that noncitizens who have been convicted of serious offences and
who pose a risk to the safety of the Australian community are appropriately
considered for visa refusal or cancellation. 73

2.70
The committee also agrees with the Minister that the bill sends a message that
the Australian community will not tolerate non-citizens who have been convicted of
serious offences. 74
2.71
The committee further considers that there is need to strengthen current
provisions to protect Australians against harm from non-citizens. The committee
considers that the Australian government must therefore legislate to ensure that the
Australian community is safe and secure—the community expects the government to
do so.
2.72
The committee is satisfied that the bill strikes the appropriate balance between
the protection of the Australian community and the rights of non-citizens who have
committed criminal acts, and therefore recommends the passage of the bill.
Recommendation 1
2.73

The committee recommends that the bill be passed.

Senator the Hon Ian Macdonald
Chair
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The Hon. Mr David Coleman MP, Minister for Immigration, Citizenship and Multicultural
Affairs, Parliamentary Debates, 25 October 2018, p. 1.
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Australian Greens dissenting report
1.1
The Australian Greens acknowledge the extensive work of the Committee in
this inquiry, and thank everyone who made a public submission, or gave evidence at a
public hearing.
1.2
The Australian Greens hold many significant and substantive concerns with
the bill before this inquiry, the Migration Amendment (Strengthening the Character
Test) Bill 2018.

Public policy should be based on evidence
1.3

Firstly, the Australian Greens question the need for this legislation.

1.4
In its report on the bill, the Joint Standing Committee on Migration (JCSM),
as cited earlier in this report, noted:
… there exist 'community concerns about the escalation of violent crimes
such as homicide, serious assault, rape, indecent assault, aggravated
burglary, motor vehicle theft and rioting; particularly in Victoria', and
expressed the view that 'such serious criminal offences committed by visa
holders must have appropriate consequences'.

1.5
There are already appropriate consequences for criminal offences committed
by visa holders, as there are for all residents of and visitors to Australia. But this bill,
as have previous amendments to the Migration Act 1958, creates additional and
disproportionate consequences for migrant visa holders.
1.6
Also of concern is that such overreaching legislation would be drafted to
address perceived concerns, and not evidenced problems – particularly when these
concerns are often inflamed by those who would use them for legislative and political
agendas. Despite community concerns, homicide and related offences are on the
decrease, as is unlawful entry with intent and armed robbery, and the number of
offenders including youth offenders – engaging in criminal activity. 1
1.7
In Victoria, which the JCSM gave special mention, and despite all the
conservative rhetoric of youth gangs, there has been a significant decrease in youth
offences, with Victoria having the second lowest youth offender rate (behind only the
Australian Capital Territory). 2

Arbitrary and non-reviewable decisions
1.8
The Australian Greens are also concerned about this bill’s move away from an
individual sentence-based model, to an arbitrary potential penalty model. When

1

Australian Bureau of Statistics 2018, 4510.0 - Recorded Crime - Victims, Australia, 2017, Australian Bureau of
Statistics, Canberra, viewed 14 December 2018,
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4510.0~2017~Main%20Features~Vicitms%20of%
20Crime,%20Australia~3

2

Australian Bureau of Statistics 2018, 4519.0 - Recorded Crime - Offenders, 2016-17, Australian Bureau of Statistics,
Canberra, viewed 14 December 2018,
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4519.0~2016-17~Main%20Features~Victoria~9
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considering this aspect of the bill, the Parliamentary Joint Committee on Human
Rights (PJCHR) noted:
… the existing framework generally focuses on a sentence-based approach
whereby, for example, the determination of whether a person has a
'substantial criminal record' is by reference to a person's sentence of
imprisonment. The proposed amendments provide additional bases upon
which the minister may cancel or refuse a visa by reference to the length of
time for which the 'designated offence' may be punishable, rather than the
length of time for which the person is sentenced.

1.9
As is the case with mandatory sentencing, which is also widely condemned by
the legal and academic professions, this arbitrary model is blunt and unjust. As argued
by Australian Lawyers for Human Rights:
[This] Bill fails to take into account the role of the criminal law system and
judicial discretion in Australia in considering the material facts of an
offence and imposing a sentence, including a sentence of imprisonment,
which is appropriate in all the circumstances of the case and which
therefore reflects the seriousness of the crime and the risk the person poses
to the Australian community.

1.10

The Human Rights Commission further argued:
Given the potential impact on individual rights, any decision to refuse or
cancel a visa should be made properly and take into account all of the
relevant circumstances … In extreme cases, this can amount to arbitrary
decision making under international human rights law.

1.11
Also troubling is that this bill targets a cohort that already has limited access
to justice. As the Federation of Ethnic Communities' Councils of Australia (FECCA)
noted:
Currently the Migration Act adversely impact on highly vulnerable sections
of Australia’s community who have no access to free legal assistance with
the proposed amendments will only further restrict their access to justice.

Effects on individuals, families, and communities
1.12
FECCA, along with the Human Rights Commission, also raised concerns
regarding the bill’s ability to deport long-term residents of Australia, and to separate
families, noting:
… an individual may be removed to a country the language of which they
do not speak; where they have spent little time (or never lived); and where
they have no familial, social or economic connections.

1.13

Regarding families, FECCA argued the bill presents a real risk of facilitating:
… separation of mothers and fathers from children, including dependent
children, and other family members. [Furthermore,] the proposed inclusion
of ‘aiding and abetting’ will disproportionally affect women, involved in a
relationship with an offender, who are often victims of intimate partner and
domestic violence.
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1.14
This bill, particularly when cancelling the visa of a father, will therefore
potentially creates a twofold blow for dependents, particularly, but not limited to,
when there cancelation was on the basis of family violence. As the Asylum Seeker
Resource Centre (ASRC) submitted:
Most often, the victim of family violence is the wife and/or child of the
perpetrator. When families are present in Australia as visa holders, there is
generally one primary visa holder (often the husband) and one or more
‘dependent’ visa holders (often a spouse and/or child). When a husband’s
visa is cancelled on account of family violence offences, any ‘dependents’
will also have their visas cancelled. This means that a wife and child who
have suffered family violence will have their visas cancelled and they will
be removed from Australia together with the perpetrator.

1.15

Such a situation, the ASRC further argues will lead to:
… an impossible conflict of interest, as the prospect of losing their visa and
that of their children may deter victims of family violence from seeking the
essential protection from violence that they need.

Rights and welfare of children
1.16
The Australian Greens are also very concerned about how this bill will impact
on the rights and welfare of children. The Refugee Council of Australia, in arguing
this bill would breach our commitment to international obligations to the protection of
children, such as the Convention on the Rights of the Child, noted:
There is nothing in this Bill that prescribes any differential treatment for
children. While the Explanatory Memorandum suggests that their visas will
be cancelled only in ‘exceptional circumstances’, the Bill does not spell out
what they are or any legislative process to ensure that consideration.
Indeed, it is clear from the Explanatory Memorandum that the Bill
contemplates that some children will be subject to indefinite detention or
removal because of this Bill. This is consistent with political commentary
which suggests the Bill is intended to be used in relation to children.

1.17
The ASRC also notes that the arbitrary concept of ‘designated offences’ will
disproportionately impact children and young people, as:
Children are more likely to receive lower sentences for criminal convictions
and will generally only receive custodial sentences as a last resort.
However, under the Bill, such sentencing considerations will not be taken
into account and children will be exposed to visa refusal or cancellation and
potentially unaccompanied deportation.

Recognition of time and ties to Australia
1.18

Oz Kiwi, in its submission, noted:
Prior to 1998, the deportation of non-citizens who had committed criminal
offences was covered by sections 200 and 201 of the Migration Act 1958
(Cth). Under these sections, the Minister could only deport a non-citizen
who had been convicted of a crime (punishable by imprisonment for two
years or more) if the non-citizen had been resident in Australia for less than
ten years.
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1.19
The Australian Greens believe Oz Kiwi’s recommendation that any noncitizen who has either lived in Australia for more than ten (10) years, or who arrived
in Australia before the age of ten (10), should not be able to have their visa cancelled,
warrants further consideration by the Parliament.
1.20
Such an amendment would also bring Australia into line with its TransTasman Travel Arrangement partner, New Zealand, which has a tiered deportation
system that takes into account how long a person has lived there, and the seriousness
of their crimes. In New Zealand, a non-citizen cannot be deported after 10 years of
living in the country.

Retrospectivity, and the rule of law
1.21
The Australian Greens have long argued that retrospective laws are
inconsistent with the rule of law – particularly when applied to punitive legislation.
The amendments in this bill will apply to anyone who holds a visa and committed or
was convicted of a designated offence at any time. The Law Council of Australia
submitted its concerns that the bill:
… could be used to remove a non-citizen for their historic involvement in a
designated offence, which in the absence of the proposed amendments may
not have amounted to a failure to pass the character test [and] that there has
been insufficient justification for the possible retrospective nature of the
proposed measures, particularly when consideration is given to the
considerable impact on the lives of those that may be affected by the
reforms.

Conclusion
1.22
In summary, this bill – which targets migrants and bypasses judicial process –
will lower an already low bar for refusing or cancelling the visas of non-citizens, for
reasons, as identified in the explanatory memorandum, such as sharing intimate
images, verbally threatening someone, associating with members of a gang, or holding
a rock in a threatening way.
1.23
With the Government, joint-committees of this Parliament, and witnesses for
this inquiry all failing to present a case for why these additional powers and legislation
are necessary, and given the Minister already has legislated powers to cancel the visas
of serious offenders under the Migration Act 1958, the Australian Greens will
recommend this bill not be passed by the Senate.
Recommendation 1
1.24

The Australian Greens recommend that the Senate does not pass this bill.

Senator Nick McKim
Senator for Tasmania
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9
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11

Australian Federation of Islamic Councils

12

Border Crossing Observatory, Monash University

13

Visa Cancellations Working Group
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Legal Aid New South Wales
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