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Recommendations
Recommendation 1
2.76 That the Government strengthen the minister's tabling statements to
Parliament on ministerial interventions, by requiring the minister's statements to
declare whether or not each ministerial intervention was made in accordance
with the Ministerial Guidelines.
Recommendation 2
2.77 The committee recommends that the Senate consider censuring the
Minister for Home Affairs (the Hon Peter Dutton MP) for the actions examined
in this report, when he was the Minister for Immigration and Border Protection,
for failing to observe fairness in making official decisions as required by the
Statement of Ministerial Standards.
Recommendation 3
2.78 That the Minister representing the Minister for Home Affairs provide,
within three sitting days, an explanation to the Senate responding to the matters
raised in this report.

Chapter 1
Introduction and background
1.1
On 23 August 2018, the Senate referred allegations concerning the
inappropriate exercise of ministerial powers, with respect to the visa status of au pairs,
and related matters to the Legal and Constitutional Affairs References Committee
(the committee) for inquiry and report by 11 September 2018. 1 On
11 September 2018, the Senate agreed to extend the reporting date to
19 September 2018. 2

Background
1.2
The inquiry relates, in the first instance, to two interventions by the then
Minister for Immigration and Border Protection, the Hon Peter Dutton MP, under
section 195A of the Migration Act 1958 (the Act). The interventions occurred in two
separate cases where an individual had been detained under section 189 of the Act,
after Australian Border Force officers formed the view that those individuals intended
to work as au pairs while in Australia.
1.3
Following the publication of media reports on 26 March 2018, the
intervention by Minister Dutton, in what was later referred to as 'the Brisbane case',
became a matter of public comment. 3 On the same day during Question Time in the
House of Representatives, Minister Dutton revealed that there was a separate matter
where a person had entered Australia on a tourist visa and he had intervened. 4
There were two young tourists who had come in on a tourist visa and
declared in an interview with the Border Force officers at the airport—I was
advised—they were here on a tourist visa but intended to perform
babysitting duties while here. The decision that was taken, I was advised,
was that the tourist visas would be cancelled, that those two young tourists
would be detained and that they would be deported. I looked into the
circumstances of those two cases and I thought that inappropriate. I thought
if they gave an undertaking they wouldn't work while they were here, I
would grant the tourist visas and they would stay, which they did. They
didn't overstay; they returned back home. 5

1.4
Further questions relating to these respective matters were pursued during the
Budget Estimates and spillover hearings of the Legal and Constitutional Affairs

1

Proof Journals of the Senate, No. 113, 23 August 2018, p. 3609.

2

Proof Journals of the Senate, No. 115, 11 September 2018, p. 3684.

3

Ms Lisa Martin, 'Peter Dutton defends his decision to grant visa to detained au pair', Australian
Associated Press, 26 March 2018, https://www.theguardian.com/australianews/2018/mar/26/peter-dutton-defends-decision-to-intervene-and-grant-visa-to-detained-aupair, (accessed 7 September 2018).

4

The Hon Peter Dutton MP, House of Representatives Hansard, 26 March 2018, p.2680.

5

The Hon Peter Dutton MP, House of Representatives Hansard, 26 March 2018, p.2680.

2

Legislation Committee (Legislation Committee) on 21 May 2018, 22 May 2018 and
3 August 2018, respectively. 6 During the Legislation Committee's Budget Estimates
hearings, a series of questions relating to this matter was taken on notice by the
Department of Home Affairs (the department), which have been answered and are
available on the Australian Parliament's website. 7 The department took more related
questions on notice during the Legislation Committee's spillover hearing, which are
also available on the committee's website. 8
First instance ('the Brisbane case')
1.5
Questions regarding the potential inappropriate exercise of Minister's Dutton's
ministerial powers first arose in relation to a case hereafter referred to as the 'Brisbane
case'. The Brisbane case involved the arrival of a non-citizen at Brisbane airport on
17 June 2015. 9 The non-citizen held an eVisitor visa, which was valid for three
months. 10
1.6
Documents tabled during the Legislation Committee's Budget Estimates
spillover confirm that a brief was prepared by the department at the request of
Minister Dutton's office. 11 On 17 June 2015, the same day as the non-citizen in
question was detained, Minister Dutton exercised his powers under section 195A of
the Act and granted the person a Visitor visa (subclass 600) for three months. 12
Second instance ('the Adelaide case')
1.7
The second reported case, hereafter referred to as the 'Adelaide case', involved
the arrival of a non-citizen at Adelaide airport on 31 October 2015. 13 The non-citizen
also held an eVistor visa, which was valid for three months. 14 She was questioned by
Australian Border Force officers, who formed the view that she was intending to work
in breach of her tourist visa. The visa was subsequently cancelled and the women was
placed in immigration detention.

6

Committee Hansard, 21 May 2018, pp. 74–75; Committee Hansard, 22 May 2018,
pp. 102–107; Committee Hansard, 3 August 2018, pp. 18–21 and 23–28.

7

https://www.aph.gov.au/Parliamentary_Business/Senate_Estimates/legcon

8

https://www.aph.gov.au/Parliamentary_Business/Senate_Estimates/legcon

9

Mr Michael Pezzullo, Secretary, Department of Home Affairs, Proof Committee Hansard,
5 September 2018, p. 2.

10

Mr Michael Pezzullo, Secretary, Department of Home Affairs, Proof Committee Hansard,
5 September 2018, p. 2.

11

Legal and Constitutional Affairs Legislation Committee, Budget Estimates 2018-19, Senator
Murray Watt, Two submissions for decision released under FOI, (tabled 3 August 2018).

12

Legal and Constitutional Affairs Legislation Committee, Budget Estimates 2018-19, Senator
Murray Watt, Two submissions for decision released under FOI, (tabled 3 August 2018).

13

Mr Michael Pezzullo, Secretary, Department of Home Affairs, Proof Committee Hansard,
5 September 2018, p. 2.

14

Mr Michael Pezzullo, Secretary, Department of Home Affairs, Proof Committee Hansard,
5 September 2018, p. 2.
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1.8
Similarly, a departmental brief was provided to Minister Dutton at the request
of his office.15 On 1 November 2015, Minister Dutton intervened under section 195A
of the Act and granted the person a Visitor visa (subclass 600) for three months. 16
1.9
Further information about the two interventions by Minister Dutton will be
outlined in chapter two of this report.

Conduct of the inquiry
1.10
Details of the inquiry were advertised on the committee's website, including a
call for submissions to be received by 31 August 2018. The committee also wrote
directly to a number of individuals and organisations inviting them to make
submissions.
1.11
The committee received ten submissions, including two accepted in
confidence, which are available on the committee's website. A list of all submissions
received is at appendix 1 of this report.
1.12
The committee held a public hearing in Canberra on 5 September 2018. At the
hearing the committee heard evidence from:
•

the Department of Home Affairs;

•

Mr Gillon McLachlan and Ms Jude Donnelly who reportedly had requested
Minister Dutton to intervene in the Adelaide case; and

•

migration agents and lawyers who provided evidence pertaining to their
experience in seeking Ministerial interventions pursuant to section 195A of
the Act.

1.13
A full list of all witnesses who gave evidence to the committee at this hearing
is at appendix 2 of this report.
1.14
It should be noted that on 29 August 2018, the committee extended an
invitation to the Hon Peter Dutton MP, Minister for Home Affairs, to appear at the
hearing. The committee received no response.
1.15
The committee also invited several members of Mr Dutton's staff to appear at
the hearing, including his Chief of Staff, Mr Craig Maclachlan. On 4 September 2018,
Mr Craig Maclachlan advised the committee secretariat that he would be declining the
committee's invitation to appear.
1.16
The committee appreciates the evidence provided by the department at the
hearing on 5 September 2018, including the time set aside by the Secretary of the
department, Mr Michael Pezzullo, and the Australian Border Force Commissioner,
Mr Michael Outram, to appear before the committee. However, the committee also
notes that it had invited the department to make available certain officers who would

15

Legal and Constitutional Affairs Legislation Committee, Budget Estimates 2018-19, Senator
Murray Watt, Two submissions for decision released under FOI, (tabled 3 August 2018).

16

Legal and Constitutional Affairs Legislation Committee, Budget Estimates 2018-19, Senator
Murray Watt, Two submissions for decision released under FOI, (tabled 3 August 2018).
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have direct knowledge of the matters under consideration, and the department
declined to make those officers available. While the committee accepts that it is
generally the prerogative of the secretary of a department to determine who should
represent the department, it nonetheless considers that the presence of the requested
officers might have helped shed further light on the matters in question.
1.17
Additionally, the committee notes that despite the inquiry's terms of reference
being clearly articulated in the title of the inquiry, the department appeared
ill-prepared to properly answer specific questions asked by the committee. This
included not being prepared to discuss the ministerial intervention submissions made
by Minister Dutton, pursuant to section 195A of the Act, where a tourist visa was
granted. The committee also notes the answers to questions on notice also contained a
number of errors or omissions, including the department needing to correct the
number of ministerial interventions that were granted by Minister Dutton and relating
to a tourist visa multiple times.
1.18
The committee also notes that during the hearing on 5 September 2018, the
department was unable to answer questions relating directly to the use of ministerial
intervention powers, taking 24 questions on notice.

Summary of the Minister's power
1.19
Ministerial intervention powers have existed in the migration legal framework
since the early 20th century. Both the Immigration Restriction Act 1901 (Cth) and the
subsequent Immigration Act 1940 (Cth) both enabled the Minister or an authorised
officer to grant a person a 'certificate of exemption', which enabled the person to
remain in the Commonwealth. 17 The majority of ministerial discretionary powers in
the current Act were enacted as a result of legislative reforms in 1989. 18 Mr Pezzullo
explained the relevant changes:
In 1989, the Hawke government comprehensively overhauled the statutory
basis for regulating entry into Australia, and the foundations of the modern
act were laid down through these reforms. These reforms included the
creation under law of a non-compellable discretion for the minister to
intervene personally. These powers built flexibility into an otherwise highly
prescriptive visa process. 19

17

Liberty Victoria, Playing God: the Immigration Minister's Unrestrained Power, 2017, p. 6.
Also see: Immigration Restriction Act 1901, s. 3; Immigration Act 1940, s. 4.

18

Senate Select Committee on Ministerial Discretion into Migration Matters, Inquiry into
Ministerial Discretion in Migration Matters, March 2004, pp. 15–16.

19

Mr Michael Pezzullo, Secretary, Department of Home Affairs, Proof Committee Hansard,
5 September 2018, p. 2.

5

Ministerial powers under the Act
1.20
The current Act contains a number of provisions to empower ministers to
intervene in migration cases at their discretion, otherwise known as ministerial
intervention powers. 20
1.21
This inquiry focusses particularly on section 195A of the Act, which applies
specifically to persons in detention under section 189 of the Act. 21 Section 195A
provides that the Minister may grant a visa of a particular class to a person if the
Minister thinks that it is in the public interest to do so. 22
1.22
Ministerial interventions made in accordance with this section are not bound
by Subdivision AA, Subdivison AC, Subdivision AF, of Division 3 of Part 2 of the
Act, which relate to applications for visas and the granting of visas; nor are they
bound by the Migration Regulations 1994 (the Regulations), but are bound by all
other provisions of the Act. 23
1.23
The Minister's intervention power in section 195A is non-delegable and
non-compellable. Further, the Minister is not under a duty to consider whether to
exercise his or her power under subsection 195A(2). 24
1.24
However, the Minister is required to provide a statement to the Parliament,
noting the Minister's decision to grant a visa and the Minister's reasons for granting
the visa, and referring in particular to the Minister's reasons for thinking that the grant
is in the public interest. 25
1.25
Additionally, the 'Guidelines on Minister's detention intervention power –
section 195A of the Migration Act 1958' (the Guidelines) set out procedures for the
assessment and application of ministerial intervention. These guidelines provide
guidance regarding the circumstances in which the Minister may choose to consider
exercising his or her power under section 195A of the Act, and explain when officers
of the Department of Home Affairs (previously the Department of Immigration and
Border Protection) should refer a case to the Minister for consideration of exercising
ministerial power under section 195A. 26

20

Some examples of ministerial intervention powers contained in the Migration Act 1958, include
sections 46A–46B, 48B, 72, 91F, 91L, 133A, 133C, 137N, 197AB, 198AB, 198AE, 339, 411,
473BD, 336L, 351, 417, and 501J.

21

Migration Act 1958, s 195A(1).

22

Migration Act 1958, s 195A(2).

23

Migration Act 1958, s 195A(3).

24

Migration Act 1958, s. 195A(4).

25

Migration Act 1958, s. 195A(6).

26

Department of Home Affairs, Procedures Advice Manual 3: Act - Compliance and Case
Resolution - Case resolution - Minister’s powers – Minister's detention intervention power,
accessed via LEGENDcom (accessed on 11 September 2018).
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1.26
Ministerial intervention powers are not subject to judicial or tribunal review.
Oversight is provided either by parliamentary scrutiny of the statements referred to
above, or by the Commonwealth Ombudsman which can investigate departmental
action on ministerial interventions. 27
1.27
The Minister for Immigration and Border Protection holds the highest number
of intervention powers across all portfolios. A Liberty Victoria report notes that, at the
time of its publication, the Minister for Immigration and Border Protection
administered 20 Acts which contained 47 ministerial intervention powers exercisable
in relation to 'public interest' or 'national interest' considerations. 28 This was contrasted
with other portfolios, such as the Attorney-General's portfolio which administered 152
Acts which contained 38 ministerial intervention powers, and the Defence portfolio
which administered 21 Acts which contained two ministerial intervention powers. 29
Ministerial Guidelines
1.28
The Guidelines contain advice and a number of procedures for the exercise of
ministerial power under section 195A. The Guidelines include the criteria for cases
that may be referred to the Minister for consideration, the information required to be
presented in referred cases, and who may make requests of the Minister to exercise the
intervention power. 30
1.29
The Guidelines were originally put in place to assist departments in assessing
which cases should be referred to the Minister for consideration of ministerial
intervention, in addition to the types of matters to be considered and the detail that
should be provided to the Minister when assessing cases. 31 The types of matters that
may be referred to the Minister include:
•

the person has individual needs that cannot be properly cared for in a
secured immigration detention facility, as confirmed by an
appropriately qualified professional treating the person or a person
otherwise appointed by the Department.

•

there are strong compassionate circumstances such that a failure to
recognise them would result in irreparable harm and continuing
hardship to an Australian citizen or an Australian family unit (where
at least one member of the family is an Australian citizen or
permanent resident), or there is an impact on the best interests of a
child in Australia.

27

Senate Select Committee on Ministerial Discretion into Migration Matters, Inquiry into
Ministerial Discretion in Migration Matters, March 2004, p. 22.

28

Liberty Victoria, Playing God: the Immigration Minister's Unrestrained Power, 2017, p. 4.

29

Liberty Victoria, Playing God: the Immigration Minister's Unrestrained Power, 2017, p. 4.

30

Department of Home Affairs, Procedures Advice Manual 3: Act - Compliance and Case
Resolution - Case resolution - Minister’s powers – Minister's detention intervention power,
accessed via LEGENDcom (accessed on 11 September 2018).

31

Mr Michael Pezzullo, Secretary, Department of Home Affairs, Proof Committee Hansard,
5 September 2018, p. 2.
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•

the person has no outstanding primary or merits review processes in
relation to their claims to remain in Australia but removal is not
reasonably practicable…

•

there are other compelling or compassionate circumstances which
justify the consideration of the use of my public interest powers and
there is no other intervention power available to grant a visa to the
person. 32

1.30
However, it is noted in the Guidelines that the Minister is not bound by any of
the Guidelines nor is he or she required to consider any of the factors for consideration
when assessing applications for ministerial intervention outlined in the Guidelines.
Public interest test
1.31
While Ministers are required to base their decision to intervene in a case
under section 195A on the 'public interest', this concept remains unclear and is not
defined in the Act or in the Regulations.
1.32
Case law over time has determined that the concept of the 'public interest'
requires a discretionary value judgement dependent on the context of the situation and
the scope and purpose of the relevant Act. Court decisions have also consistently
noted that the public interest test is a matter for the relevant Minister. 33
Purpose of the Minister's power
1.33
The purpose of ministerial intervention powers has generally been considered
to be for use in situations in which the strict application of provisions in the Act may
produce an unjust outcome. 34
1.34
The Senate Select Committee on Ministerial Discretion into Migration
Matters (Senate Select Committee) recommended in its report that ministerial
intervention powers be used sparingly as the 'last resort to deal with cases that are
truly exceptional or unforeseeable'. 35
1.35
The section 195A power has been recognised by observers to be critical in
situations where a person seeking asylum is able to find safety in Australia. A report
by Liberty Victoria into the subject states that, while relying heavily on the Minister's
discretion, the power is 'essentially a beneficial power that allows the Minister to give
protection, rather than to withhold it'. 36 Ms Helen Duncan similarly expressed the

32

Department of Home Affairs, Procedures Advice Manual 3: Act - Compliance and Case
Resolution - Case resolution - Minister’s powers – Minister's detention intervention power,
accessed via LEGENDcom (accessed on 11 September 2018).

33

For a discussion of case law regarding the public interest test, see: Liberty Victoria, Playing
God: the Immigration Minister's Unrestrained Power, 2017, pp. 11–12.

34

Liberty Victoria, Playing God: the Immigration Minister's Unrestrained Power, 2017, p. 6.

35

Recommendation 20, in Senate Select Committee on Ministerial Discretion into Migration
Matters, Inquiry into Ministerial Discretion in Migration Matters, March 2004, p. xxv.

36

Liberty Victoria, Playing God: the Immigration Minister's Unrestrained Power, 2017, p. 13.
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view that the power for the Minister to intervene was important for people whose
situations are unusual or exceptional, and that the power should remain. 37
Concerns regarding the Minister's power
1.36
Ministerial intervention powers have long been considered to be a
controversial aspect of the migration framework. The powers have been criticised as
being extremely broad, generally non-compellable and non-reviewable. 38 Concerns
have also been raised that the powers are not subject to natural justice, and that
'[p]eople's rights and interests are being harmed and inadequate, unfair
decision-making process that lead to harm are being kept secret'. 39
1.37
This issue was recognised when the legislation was first considered by the
Parliament. When debating the legislation in the Senate in 1989, Senator Robert Ray
expressed concern about the potential operation of the Minister's discretionary powers
into the future:
What I do not like about [ministerial intervention powers] is access. Who
has access to a Minister? Can a Minister personally decide every
immigration case? The answer is always no. Those who tend to get access
to a Minister are members of parliament and other prominent people around
the country. I worry for those who do not have access and whether they are
being treated equally by not having access to a Minister. 40

1.38
As Minister for Immigration, Senator Ray sought to remove all ministerial
discretion from the Act, stating:
The wide discretionary powers conferred by the Migration Act have long
been a source of public criticism. Decision-making guidelines are perceived
to be obscure, arbitrarily changed and applied, and subject to day-to-day
political intervention in individual cases. 41

1.39
In 2004, the Senate Select Committee noted in its report that consideration of
the proposed 1989 bills in the Senate reflected the highly contentious nature of the
powers. 42 In its report, the Senate Select Committee concluded that the powers were
of concern, forming the view that:

37

Ms Helen Duncan, private capacity, Committee Hansard, 3 September 2018, pp. 48–49.

38

Liberty Victoria, Playing God: the Immigration Minister's Unrestrained Power, 2017, p. 1.

39

Liberty Victoria, Playing God: the Immigration Minister's Unrestrained Power, 2017, p. 1.

40

Cited in Senate Select Committee on Ministerial Discretion into Migration Matters, Inquiry into
Ministerial Discretion in Migration Matters, March 2004, p. 17.

41

Cited in Liberty Victoria, Playing God: the Immigration Minister's Unrestrained Power, 2017,
p. 2.

42

Senate Select Committee on Ministerial Discretion into Migration Matters, Inquiry into
Ministerial Discretion in Migration Matters, March 2004, pp. 16–17.
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…vesting a non-delegable, non-reviewable and non-compellable discretion
with the immigration minister without an adequate accountability
mechanism creates both the possibility and perception of corruption. 43

Statement of Ministerial Standards
1.40
Since 1996, ministers and assistant ministers have been required to comply
with the Statement of Ministerial Standards (Ministerial Standards), issued by the
Prime Minister of the day. The underlying principles are set out in paragraphs 1.1 and
1.2 within the Ministerial Standards:
1.1. The ethical standards required of Ministers in Australia’s system of
government reflect the fact that, as holders of public office, Ministers are
entrusted with considerable privilege and wide discretionary power.
1.2. In recognition that public office is a public trust, therefore, the people
of Australia are entitled to expect that, as a matter of principle, Ministers
will act with due regard for integrity, fairness, accountability,
responsibility, and the public interest, as required by these Standards. 44

1.41

The Ministerial Standards go on to state:
(i) Ministers must ensure that they act with integrity – that is, through the
lawful and disinterested exercise of the statutory and other powers available
to their office, appropriate use of the resources available to their office for
public purposes, in a manner which is appropriate to the responsibilities of
the Minister.
(ii) Ministers must observe fairness in making official decisions – that is, to
act honestly and reasonably, with consultation as appropriate to the matter
at issue, taking proper account of the merits of the matter, and giving due
consideration to the rights and interests of the persons involved, and the
interests of Australia. 45

Structure of this report
1.42
This report consists of two chapters, including this introductory and
background chapter.
1.43
Chapter 2 details the actions and decisions that were taken with respect to the
Brisbane and Adelaide cases, outlines the issues raised by participants in the inquiry,
and sets out the committee's views and recommendation.

Note on terminology
1.44
The terms 'tourist visa', 'visitor visa', and 'subclass 600 visa' relate to the same
type of visa and are used interchangeably in this report.
43

Recommendation 21, in Senate Select Committee on Ministerial Discretion into Migration
Matters, Inquiry into Ministerial Discretion in Migration Matters, March 2004, p. xxv.

44

The Hon. Scott Morrison MP, Prime Minister, Statement of Ministerial Standards,
30 August 2018.

45

The Hon. Scott Morrison MP, Prime Minister, Statement of Ministerial Standards,
30 August 2018, para 1.3.

Chapter 2
Key issues
2.1
The intention of this inquiry is not to find fault with the actions or intended
actions of the two individuals in the Brisbane case and Adelaide case. However, to
properly understand the actions and decisions of the Hon Peter Dutton MP,
Minister for Home Affairs, it is important that the committee set out the sequence of
events. This chapter will also outline the key issues and conclude by providing the
committee's view and recommendations.

Number of Ministerial interventions
2.2
The department noted that during the period in which Minister Dutton was the
Minister for Immigration and Border Protection—from 23 December 2014 to
31 August 2018—he intervened under section 195A of the Act and granted 4129
visas. 1 At the hearing, the department noted that of the 4129 visas granted, only 25
tourist visas were granted by the minister using his intervention powers under section
195A. 2
2.3
In answers to questions on notice the department clarified that
Minister Dutton had in fact intervened under section 195A in 18 instances, to grant 24
tourist visas. 3 The department acknowledged that one of the 25 tourist visas was in
fact granted by the Assistant Minister for Multicultural Affairs, which accounted for
the difference. 4
2.4
Following the receipt of the department's answers to the questions on notice,
the Chair sought clarity on the figures provided by the department due to an apparent
significant discrepancy between the department's responses and the information held
by the Parliamentary Table Office. In response, the department clarified that between
23 December 2014 and 31 August 2018, Minister Dutton 'intervened under section
195A to grant a Visitor visa (subclass 600) in 21 cases involving 31 people, not 18
cases involving 24 people as previously advised.' 5 In subsequent correspondence from
the department, it confirmed that it was able to locate a further tourist visa that was
granted by Minister Dutton using his intervention powers under section 195A of the

1

Mr Michael Pezzullo, Secretary, Department of Home Affairs, Proof Committee Hansard,
5 September 2018, p. 2.

2

Mr Michael Pezzullo, Secretary, Department of Home Affairs, Proof Committee Hansard,
5 September 2018, p. 5.

3

Mr Michael Pezzullo, Secretary, Department of Home Affairs, answers to questions on notice,
5 September 2018, (received 11 September 2018), p. 12.

4

Mr Michael Pezzullo, Secretary, Department of Home Affairs, answers to questions on notice,
5 September 2018, (received 11 September 2018), p. 3

5

Mr Michael Pezzullo, Secretary, Department of Home Affairs, Correspondence from
Mr Pezzullo, (received 13 September 2018), p. 1.
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Act. 6 According to this most recent correspondence from the department, between 23
December 2014 and 31 August 2018, Minister Dutton intervened under section 195A
to grant a Visitor visa (subclass 600) on 22 occasions involving 32 people.
2.5
The committee notes its concern with the information provided by the
department which has been corrected on multiple occasions. The department has not
provided a break-down of the 22 intervention cases, but did provide further
information on the 18 intervention cases involving 24 visitor visas being granted.
a.

Three involved persons who had their visa cancelled upon arrival at
the airport:
i. These included the two non-citizens discussed at the hearing
(Brisbane and Adelaide cases) who had their visas cancelled.
ii. The other had a visa cancelled and sought protection at the airport
on arrival.

b.

20 persons were overstayers in the community and were granted
Visitor (subclass 600) visas to enable them to lodge substantive visa
applications onshore to resolve their immigration status.

c.

One in the community was granted a Visitor (subclass 600) visa to
give them lawful status, while their substantive visa application was
being assessed.

Based on the information available, there were two of the 24 Visitor visa
(subclass 600) grants where there were indications that the visa holders may
have been engaged in work related activity as an au pair (being the Brisbane
and Adelaide cases). 7

2.6
Therefore, according to departmental records, the only two cases where the
minister intervened in relation to matters involving individuals who were suspected of
planning to work as au pairs in Australia, and where a subclass 600 visa was issued,
were the Brisbane and Adelaide cases.
2.7
The department noted that in respect of the 18 interventions involving 24
visitor visas:
a. 12 submissions, covering 17 persons, were requested by Minister
Dutton's office; and
b. Six submissions, covering 7 persons, were initiated by the Department. 8

2.8
The committee notes that, based on the above information, twice as many
ministerial intervention cases were initiated at the behest of the Minister or his office,
than by the department. Of the 18 intervention cases, the department advised that the

6

Mr Michael Pezzullo, Secretary, Department of Home Affairs, Correspondence from
Mr Pezzullo, (received 14 September 2018), p. 1.

7

Mr Michael Pezzullo, Secretary, Department of Home Affairs, answers to questions on notice,
5 September 2018, (received 11 September 2018), pp. 5–6.

8
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shortest turnaround time—from the time the department provided a submission to the
minister's office, to the time of the visa grant—was 2 hours and 40 minutes. 9 The
longest turnaround time was five months. 10 Additionally, the information provided by
the department shows that Minister Dutton first used his ministerial intervention
powers under section 195A of the Act to grant a visitor visa (subclass 600) in relation
to the Brisbane case, on 17 June 2015. 11
2.9
The committee reiterates that the break-down of the above figures relates to
information provided by the department concerning 18 intervention cases involving 24
visitor visas being granted and the department has not provided a break-down of the
22 intervention cases relating to 32 visitor visas being granted.

Process for requesting ministerial intervention
2.10
At the hearing the department explained that a 'visa may be considered for
cancellation at the border where information before a decision-maker indicates that
grounds may exist for considering cancellation.' 12 The department noted that a person
who has had their visa cancelled at the border, and who is in immigration detention,
can request that the Minister intervene. 13 The department went on to explain its
administrative process for managing and referring cases for potential ministerial
intervention:
Cases may be referred to the minister following an assessment by the
department that the case meets the aforementioned guidelines. Anyone can
contact the minister's office directly, and the minister may request that the
case be referred to them for consideration, irrespective of whether an
assessment has been made against the aforementioned guidelines.
The department will then support the minister's consideration for requests
for intervention by providing intervention submissions. These provide the
minister with information on an applicant's biodata, immigration history
and any relevant health, identity, character and associated removal issues.
Intervention submissions to the minister also set out relevant circumstances
and information to support his or her consideration. The minister may
review a range of factors and evidence in deciding whether to intervene.

9
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This decision to then intervene and grant a visa is entirely at the minister's
discretion. 14

2.11
The committee notes that the Guidelines state that requests for ministerial
intervention:
..may only be made and referred by the Department. Any requests must be
first assessed by the Department against these guidelines and should only
be referred to [the Minister] if the case is assessed as having met these
guidelines. That means that, as this power is non-compellable, [the
Minister] will not consider exercising it when requested directly by
individuals or their representatives. 15 [Emphasis added]

2.12
However, the committee acknowledges that the Minister is not bound by the
Guidelines.
The Brisbane case
2.13
In the Brisbane case, the submission prepared by the department noted that
'[y]our office has requested that [redacted] case be referred to you for consideration
under section 195A of the Act.' Minister Dutton signed the decision to intervene in the
Brisbane case on 17 June 2015. The Minister's Statement to Parliament confirmed that
Minister Dutton decided to exercise his powers under section 195A of the Act, stating
that 'as a discretionary and humanitarian act to an individual with ongoing needs, it is
in the interests of Australia as a humane and generous society to grant this person a
Visitor visa (subclass 600) for a period of three months.' 16
The Adelaide case
2.14
The submission prepared by the department in the Adelaide case also noted
that the submission was referred for Minister Dutton, as requested by his office. 17 The
departmental submission also stated:
…there are clear indications that [redacted] is intending to work in
Australia and thus, the grant of a Visitor visa is of high risk. [Emphasis
added.]
… The [Australian Border Force] also notes that [redacted] has been
counselled previously with respect to work restrictions, when suspicions
with respect to her intentions were aroused on her previous arrival. On

14
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Legal and Constitutional Affairs Legislation Committee, Budget Estimates 2018-19, Senator
Murray Watt, Two submissions for decision released under FOI, (tabled 3 August 2018).
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31OCT2015 she also advised [Australian Border Force] officers of her
intention to work during her intended stay in Australia on this occasion. 18

2.15
The tabled document shows that the decision instrument was signed by
Minister Dutton on 1 November 2015 and states that the Minister has determined that
it is 'in the public interest' to grant this person a visitor visa for three months. 19 The
statement to Parliament confirms that Minister Dutton decided to exercise his powers
under section 195A of the Act and provides the reason—'as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the interests of Australia
as a humane and generous society to grant this person a Visitor visa (subclass 600) for
a period of three months.' 20
Evidence from hearing
2.16
While it is open to people to request that the Minister use his ministerial
intervention powers, the departmental submissions clearly state that they were
produced at the request of Minister Dutton's office. At the hearing, the department
conceded that 'implicit in that tasking is the idea that the minister is minded to
intervene.' 21
2.17
The department confirmed that in both cases, and to the best of their
knowledge, the women concerned did not breach their visa conditions following
ministerial intervention, and left Australia within the three month time period. 22
However, the department also noted that where a visa has been granted for a short
period of time, such as these cases, the department would not normally undertake
compliance activity. 23 The department confirmed that compliance activity was not
undertaken in either case, and that the department did not receive any reports of the
two people breaching their visa conditions. 24 It should also be noted that the ABF's
original decision to cancel the visas of the two women on arrival was based on the
investigation and assessment that the two were not genuine in their claims for visitor
visas.
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2.18
The Committee has seen this evidence but has not publicly disclosed it as to
not reveal the methods of investigation undertaken by the ABF.

Relationship between Minister Dutton and individuals seeking intervention
2.19
At the centre of both cases is the question of Minister Dutton's relationship to
the individuals concerned and their potential employers. Minister Dutton has himself
moved to reassure the Parliament that he has no personal relationship with the
individuals who were granted visitor visas. However, the committee notes that in both
the Brisbane and Adelaide cases, there was a connection between Minister Dutton's
office and the alleged intended employers of the au pairs. This points to a purposeful
misleading of parliament by Minister Dutton, which is a serious matter.
Brisbane case
2.20
On 27 March 2018, Mr Adam Bandt MP asked Minister Dutton whether he
could 'categorically rule out any personal connection or any other relationship
between you and the intended employer of either of the au pairs?' 25 In response,
Minister Dutton did categorically rule out any personal relation or other relationship,
stating:
The answer is yes. I haven't received any personal benefit. I don't know
these people. They haven't worked for me. They haven't worked for my
wife. I repeated all of that yesterday, and I repeat it again today. 26

2.21
On 30 August 2018, it was reported that Australian Border Force officials
formed the view that the woman in the Brisbane case planned to work as a babysitter
for the family of a Queensland police officer. 27 Reports indicated that the Queensland
police officer worked in the Queensland Police Service at the same time as
Minister Dutton— including being photographed together during their time of
service. 28
2.22
Despite categorically ruling out any personal connection or any other
relationship between himself and the intended employer of either of the au pairs, on
11 September 2018, Minister Dutton confirmed that he worked with 'that individual' in
1998–99, but that he had not spoken to him in 20 years.
I tabled that email yesterday because it indicated that, as I've said all along,
there is not one statement that I've made that the Labor Party can point to
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that is factually incorrect. That's the reality. I worked with that individual in
1998-99. I haven't spoken to him in 20 years. There were 5,500 police in
the Queensland Police Force when I left in July of '99. He doesn't have my
personal mobile number. He doesn't have my personal email address. He
sent an email to my generic, publicly available email account. My staffer
came to me and said, 'I have this email.' My response was: 'Who? Who is
that?' That was my response to it. 29

2.23
The document tabled in the House of Representatives on 10 September 2018
confirmed that an email was sent to Minister Dutton on Wednesday, 17 June 2015 at
4.02 pm by the police officer in question. The email stated:
Peter
Long-time between calls.
I need advice on a matter that has occurred today. An Italian student…is
being held after her visa has been cancelled. She was due to stay with my
family. There has been a mixup in the visa details. She is currently being
held in the detention centre.
Give me a call please if possible for advice re this matter.

2.24
The Minister's version of events is in contrast with the Prime Minister's
understanding of the events. On 2 September 2018, the Prime Minister stated during a
news interview the request came through 'the switchboard' and would have been in a
name other than that of the Queensland police officer Minister Dutton had previously
worked with. The Prime Minister stated:
How many people here worked with people twenty years ago? And also on
top of that if someone makes an application not even in the name of the
person you worked with twenty years ago and actually does it through
basically the switchboard, I mean, that’s what doesn't pass the pub test. 30

2.25
Given this contradiction, it is not clear to the Committee whether the Prime
Minister was not across the facts, deliberately misrepresented the facts, or was
provided with a false account from Minister Dutton of the facts. Regardless, the
impression is left that the Government has deliberately tried to obfuscate the
circumstances around the intervention decision to avoid proper scrutiny and potential
criticism.
2.26
As stated above, Minister Dutton decided to intervene in this case on the same
day—17 June 2015—which was a Parliamentary sitting day. While the exact time
Minister Dutton decided to intervene in this case is not clear, the intervention decision
would have had to be made within eight hours for the decision to be made on the same
day.
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2.27
The committee notes that it received information from the former
Commissioner of the Australian Border Force, Mr Roman Quaedvlieg, concerning a
phone call from Minister Dutton's former chief of staff, Mr Craig Maclachlan,
requesting the Minister's intervention for 'the boss's mate in Brisbane'. 31 The veracity
of Mr Quaedvlieg's claims was refuted by Minister Dutton who noted that
Mr Craig Maclachlan did not work for him until 7 October 2015, some months after
the Brisbane case. 32
2.28
The committee notes that on 7 September 2018 it wrote to the department and
Mr Quaedvlieg seeking their comments. In response, Mr Quaedvlieg advised the
committee that he may have been 'honestly mistaken in anchoring that conversation to
a date in June 2015.' 33 But Mr Quaedvlieg maintained that he had a conversation with
Mr Craig Maclachlan about the detention of an au pair in Brisbane, occurring between
October 2015 and December 2016. 34 In a letter dated 13 September 2018, the
department confirmed that they were not able to find 'any evidence of another case
between October 2015 and the end of 2016 involving a young female from a Western
or Southern European country who had been detained at Brisbane airport due to
evidence of an intention to work as an 'au pair'.' 35
2.29
In lieu of further evidence, the Committee is unable to assure itself as to
whether or not an additional intervention occurred in line with the clarifying evidence
from Mr Quaedvlieg. This request for ministerial intervention may not have resulted
in an intervention being finalised or could have resulted in a visa of a different
subclass being granted.
2.30
The inconsistencies presented in the Department's evidence, multiple
clarifications to errors or inconsistencies in that evidence and the Department's own
admission that it was required to search through deficient legacy systems, including
paper-based records, leaves the Committee in significant doubt as to whether all
relevant ministerial interventions have been captured by this inquiry. The Committee
remains unconvinced that the Department has been able to rule out that another
intervention may exist that might align with the former Commissioner's stated
recollection.
2.31
The committee invited Minister Dutton to appear at the committee's hearing
but notes that Minister Dutton or his office did not provide a response to the
committee's invitation and subsequent follow ups. The committee expresses its
disappointment that Minister Dutton declined to engage with the committee to provide
clarity on this matter.
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Adelaide case
2.32
On 28 August 2018, it was reported that Minister Dutton intervened after his
Chief of Staff, Mr Craig Maclachlan, was contacted by the AFL's Chief Executive
Officer, Mr Gillon McLachlan. 36
2.33
At the hearing, the committee heard from Mr Gillon McLachlan and
Ms Jude Donnelly, Head of Government and Stakeholder Relations for the AFL, who
had contacted Mr Craig Maclachlan at Mr Gillon McLachlan's request.
Mr Gillon McLachlan described his relationship with Minister Dutton as 'a normal
relationship that I would have with a minister on either side of politics', and that he
had 'probably met Mr Dutton half a dozen times.' 37 Ms Donnelly noted that she used
to be a 'former political staffer' and met Mr Craig Maclachlan on possibly two
occasions, but that they had never worked in the same office. 38
2.34
Mr Gillon McLachlan gave evidence that on Sunday, 1 November 2015 he
received a phone call from his cousin asking whether Mr Gillon McLachlan knew
someone who could help him on a visa issue:
My recollection is that on a Sunday in November I got a call from my
second cousin Callum MacLachlan, who was agitated and concerned. He
said to me that he had been trying to get hold of the relevant office, but
because it was Sunday he wasn't able to get hold of anyone. He wanted to
make a representation, because he felt there'd been a mistake on a visa issue
of someone who had previously worked for him, who had become a friend
of the family. He wanted to make a representation because he felt there'd
been an error. He'd been ringing or trying to get hold of the office and had
not been able to do so, and asked did I have any way of helping? My
response was I thought that I had a work colleague and a friend who could
help him get in contact, and I thought the best way to do that was for him to
send me an email, which I then could get forwarded. 39

2.35
Mr Gillon McLachlan stated that following the phone call, he contacted
Ms Donnelly, explained the conversation with his cousin, and asked Ms Donnelly to
contact Minister's Dutton's office. 40 Ms Donnelly stated that she contacted
Minister Dutton's then chief of staff, Mr Craig Maclachlan, and forwarded the email to
Mr Craig Maclachlan. 41
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2.36
Mr Gillon McLachlan stated his connection with Minister Dutton's office is
one of the reasons as to why he facilitated the request:
He [Callum MacLachlan] was trying to get hold of Minister Dutton's office
to make a representation, and my suggestion was to put his representation
in an email and I would help facilitate getting that to his office—and that's
what happened… I imagine that he [Callum MacLachlan] had an instinct
that I would potentially have some contact that could help him get in touch
with the office. 42

2.37
Confidential documents provided to the committee confirm that Ms Donnelly
forwarded Mr Gillon McLachlan's email to Mr Craig Maclachlan on Sunday,
1 November 2015. 43 The email trail also shows that the department reiterated that the
individual had previously been counselled about her work rights on a tourist visa and
that the department had evidence that she intended to work during her stay on this
occasion. 44
2.38
The same email trail shows that the Minister's Chief of Staff
Craig Maclachlan was emailed by Ms Donnelly at 11.41am on Sunday, 1 November
2015 and the ministerial intervention was signed by the Minister no later than 8.20 pm
Brisbane time the same day; 9.20 pm Canberra time. The Minister was departing
Australia from Brisbane airport at 8.45 pm Brisbane time (9.45 pm Canberra time).
2.39
Answers to Questions on Notice show that the Hon Michael Keenan MP was
acting for Minister Dutton from 8 pm on 1 November 2015. 45 Despite this, Minister
Dutton signed the Ministerial intervention no later than 8.20pm Brisbane time the
same day (9.20 pm Canberra time). There is no process or logical reason why Minister
Keenan could not have authorised the intervention, if he was so minded, in his acting
capacity. The rush to have Minister Dutton intervene prior to his departure further
reinforces perceptions that the decision was based more on personal contacts, rather
than on good immigration outcomes, or actual benefit to the Australian community.
2.40
Mr Gillon McLachlan provided evidence that apart from Adelaide case, there
was one other occasion where he asked Ms Donnelly to inquire about the status of
someone who had applied for a visa:
I was contacted by someone who was awaiting a business visa, a friend of a
friend, who was wanting to come into the country and waiting for the visa
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to be processed. They had language issues. I asked Ms Donnelly to ask
whether the visa had been approved or not. So I asked her to find out the
status of the application. 46

2.41
Mr Gillon McLachlan noted that he believed this occurred in March 2014
when the Hon Scott Morrison MP was the Minister for Immigration and
the Hon Tony Abbott MP was the Prime Minister. 47 Ms Donnelly confirmed that she
called an adviser in Prime Minister Abbott's office to inquire about the status of this
person's visa and that she 'heard back some time later that it had already been
processed.' 48
2.42
The committee notes that this account, as relayed by Mr Gillon McLachlan,
would appear to demonstrate a common practice where people with a connection to
the minister's office are in a position to seek a ministerial intervention in relation to
their family, friends and acquaintances. Most ordinary Australians, of course, do not
enjoy such easy access to the Minister or his office. This raises obvious issues in
relation to the fairness and equity surrounding the exercise of the Minister's
intervention power.

Were the ministerial interventions based on 'public interest'?
2.43
As discussed earlier in this report, section 195A grants the Minister the power
to intervene in cases where there is a 'public interest'.
2.44
Minister Dutton has sought to defend his interventions on the basis that they
were 'discretionary and humanitarian acts', and that the decisions to grant visas in both
the Brisbane case and the Adelaide case were made in the 'interests of Australia as a
humane and generous society'. 49
2.45
However, the committee received evidence from a number of migration
agents and lawyers suggesting that cases of obvious merit are given little
consideration. These witnesses suggested that, in their experience, ministerial
interventions were extremely difficult to obtain. This was contrasted with the two
cases under consideration by the committee, which appear to have received
preferential treatment when compared to the experiences described by migration
lawyers and agents who participated in the inquiry.
2.46
One example provided by Ms Eve Watts of Inclusive Migration Australia,
described a case of a Romanian visa holder living and working in Port Hedland,
Western Australia:
46
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She's a remarkable woman and has found herself in this position as she was
a dependant on a 457 visa to an abusive partner. She's since made a further
partner visa application with her current partner of over three years. But, as
she didn't hold a substantive visa at the time of the application, she's been
deemed ineligible. Therefore, the minister has been asked to intervene to
enable her legitimate partner visa application to be valid. This woman has
worked for the department of families. State and federal governments have
spent significant money in employing and training her, and we have
presented statutory declarations from Indigenous leaders in the community
and local, state and federal members of parliament outlining the
contribution, love and commitment she has given to the region and its
people. Yet the minister has also deemed that she's not worthy of his
consideration. 50

2.47
Ms Sarah Dale, Principal Solicitor, Refugee Advice and Casework Service,
also provided the committee with examples of her experiences in attempting to seek
ministerial intervention on behalf of her clients, particularly noting that the decision
not to intervene appeared to be contrary to the Guidelines:
Recently, we've seen a Tamil father who, under the guidelines, warranted
ministerial intervention and who, under the guidelines, ought not to be
removed from Australia. But, indeed, he was separated from his wife and
child. RACS, too, has made applications for consideration for people who
have been found to have a prima facie case warranting Australia's
examination of protection obligations and who were unable to apply for
protection before an arbitrary deadline was set for them to do so. We wrote,
we evidenced and we made our requests, which met the guidelines for
referral to the minister, and we were told again that they wouldn't even
reach his desk. 51

2.48
A number of witnesses noted that the Guidelines were often not followed in
relation to cases that appear to warrant ministerial intervention, which created
uncertainty and frustration. 52 For example, Ms Dale stated:
We do have very clear guidelines on when the minister should intervene
and for what kinds of cases intervention should occur. I referred to in my
opening statement, and I'll refer to it again, the removal of the Tamil father
within the past two months. The guidelines were very clear that intervention
was warranted. The guidelines were very clear that he should not be
removed given he has a child here in Australia with protection obligations.
So, indeed, it is alarming for us that guidelines aren't being followed,
particularly in that case and, further, that we don't get reasons. We don't get
justification as to when and why things are referred to the minister or not.
As I stated before, we've assisted a number of people who missed the
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arbitrary deadline to make an application for protection visas. They missed
that deadline, and we've written to the minister asking for his ministerial
intervention unit to consider referring it to the minister to allow them to
make that application. Again, as I stated, we are told, 'It doesn't meet the
guidelines,' but we're not told how or why. So the ability for us to assess the
ministerial intervention process is difficult without that transparency. 53

2.49
Witnesses highlighted the length of time required to formulate and submit
applications for ministerial intervention on behalf of clients, often requiring large
amounts of supporting documentation. One witness noted that she had never prepared
a ministerial intervention application 'that hasn't had anything less than at least 20
[statutory declarations] attached to it from relevant community members and that
hasn't moved through the guidelines in great detail to demonstrate how people have
met them'. 54 Witnesses put it to the committee that many applications which had been
prepared in accordance with the Guidelines had not been successful, and they had
been advised as such with only a short statement that the Guidelines had not been
satisfied. 55
2.50
Questions were raised by witnesses about whether the Guidelines were being
appropriately used in assessing applications for ministerial intervention.
Ms Helen Duncan expressed the view that the intervention powers should be used in a
way that ensures that they are 'robust and applied with integrity'. 56 She submitted that
the Guidelines were in place to assist in assessing applications for ministerial
intervention but that this did not appear to be occurring. 57 Ms Duncan further noted in
her submission that she was unable to identify how the Guidelines would have been
satisfied in relation to the au pair cases.
2.51
Witnesses questioned whether the Guidelines or the public interest test had
been applied in the case of the two au pair decisions being considered by the
committee. 58 When the committee queried whether the public interest test appeared to
be made out in the ministerial intervention cases of the au pairs, many of the migration
agents and lawyers expressed scepticism that there was any public interest in granting
visas:
From what I have seen [in the media], I would find it very difficult to find
any public interest in granting [the au pairs] a visa, whereas I know with the
cases that I've presented, similar to what my colleagues have also presented,
it's people who have made significant contributions to the Australian
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community and have the support of large sectors of the public rather than
just an individual person wanting that person to stay. 59

2.52
The duration of time between the Minister's consideration of the two au pair
cases and the Minister's exercise of his intervention power was also commented upon
by witnesses as a departure from usual practice. Migration agents and lawyers told the
committee that the decision to intervene within a matter of hours was highly unusual,
and had never heard in their experience of a previous instance where a similar
situation had occurred. 60 Ms Dale stated:
That certainly hasn't been our experience, even for really administrative
processes such as a bridging visa, when someone's unlawful in the
community and just needs the administrative function of having that visa
renewed. Often people are left in the community for weeks unlawfully
because the minister is not accessible. 61

2.53
The duration of time in detention was similarly marked out as a point of
contrast with the usual experience of applicants seeking ministerial intervention.
Ms Dale informed the committee that many applicants in detention await a response
from the department for 'months on end'. 62
2.54
It was also noted by witnesses that it was unusual to grant visas under
section 195A to persons on tourist visas in particular, and that it was 'difficult to say
that, for someone on a tourist visa, it's in the interests of the Australian community
that that person enters Australia'. 63
Access to the Minister an unfair advantage?
2.55
The committee received evidence that some migration agents and lawyers
were of the view that certain people may be able to obtain successful outcomes due to
a close connection with the Minister. Ms Helen Duncan, a Registered Migration
Agent, stated in her submission that:
…in my experience I believe that it is often a case of who the applicant
knows that decides the outcome, rather than the merits of the application.
This appears to be the case with the au pairs who were granted visitor visas
despite an assessment by the immigration official at the airport, that they
intended to work in breach of the conditions on their visa. 64
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2.56
Ms Duncan further noted that the ability for those with close connections to
the Minister to receive more favourable outcomes 'is unfair and means that what I
consider to be genuine cases are not considered'. 65 The facts surrounding both the
Brisbane case and the Adelaide case appear to confirm this view.
2.57
The migration agents and lawyers also submitted to the committee that they
had difficulty in accessing information or contact details in relation to ministerial
interventions. Many of the witnesses stated that they did not have telephone numbers
to access the relevant part of the department for information regarding interventions,
and had been advised that all correspondence must be directed via email and often
took many days to receive a response. 66 Witnesses stated they never were able to
obtain ministerial intervention through phone calls:
Senator WATT: Have any of you been able to obtain ministerial
intervention by making a couple of phone calls rather than putting in
written documents?
Ms Watts: Never.
Ms Duncan: Never, that would never happen.
Ms Dale: No. It has never been RACS's experience that phone calls would
amount to ministerial intervention.
Ms Watts: In fact, to even have a line to call in to the ministerial
intervention section is—I no longer have a number that I can even get there.
All communication has to be via email and takes days to come and go. 67

2.58
This was the case even in situations where a person was at risk of imminent
removal with ongoing claims seeking asylum and were at risk of being returned to a
country where they had genuine fears for their safety. 68

Committee view
2.59
The scope of ministerial intervention powers is extremely broad—they are
non-delegable, non-compellable, and are not subject to judicial or merits review.
While the power under section 195A of the Act can only be exercised 'if the Minister
thinks that it is in the public interest', neither the Act nor the Regulations define
'public interest'. Guidelines have been developed to provide a degree of transparency
and accountability. However, the minister is not in any way bound by these
Guidelines. Nevertheless, underpinning ministerial decisions and actions is the
requirement to adhere to the Ministerial Standards.
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2.60
The purpose of this inquiry was not to determine whether Minister Dutton
acted illegally in granting the tourist visas with respect to the Brisbane and Adelaide
cases. Rather, the committee has been tasked with determining whether
Minister Dutton's actions were appropriate in these cases.
2.61
In employing such broad powers, it is vitally important that the Minister do so
in cases of well-assessed and determined need, and that decisions in no way reflect or
are seen to reflect favour based on personal interest or connection. To do so is to erode
confidence within the community that the Minister will act and apply the rules to all in
an equal, impartial and fair manner. This is not a matter to be taken lightly and risks
reflecting poorly on our system of government more broadly. On the evidence heard
by the committee, Minister Dutton failed this critical test.
The facts established
2.62
The evidence before the committee shows that on 17 June 2015, a woman
entered Brisbane airport on a tourist visa, and was questioned by Australian Border
Force officers, who formed the view that she was intending to work in breach of her
tourist visa. The visa was subsequently cancelled and the woman was placed in
immigration detention. Her alleged prospective employer, who had worked with
Minister Dutton in the Queensland Police Service in 1998–99, emailed
Minister Dutton about the matter. This resulted in the minister, on the same day,
exercising his ministerial intervention powers to grant the woman a three-month
tourist visa.
2.63
A similar incident occurred on 31 October 2015, where a woman entered
Adelaide airport on a tourist visa and was questioned by Australian Border Force
officers about her possible intention to work. Documents obtained by the committee
stated that the woman was previously counselled regarding her work rights on a
tourist visa, which warned her against 'undertaking any form of work, including child
minding.' 69 The departmental submission to Minister Dutton clearly indicated that the
woman had 'advised [Australian Border Force] officers of her intention to work during
her intended stay in Australia on this occasion.' 70 Minister Dutton's statement in the
House of Representatives confirms that he was advised of their intention to work:
There were two young tourists who had come in on a tourist visa and
declared in an interview with the Border Force officers at the airport—I was
advised—they were here on a tourist visa but intended to perform
babysitting duties while here. 71

2.64
The committee is aware that the woman was to stay with the cousin of
AFL Chief Executive Officer, Mr Gillon McLachlan, who admitted to having met
with Minister Dutton about half a dozen times. On Sunday, 1 November 2015,
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Mr Gillon McLachlan asked Ms Donnelly, Head of Government and Stakeholder
Relations for the AFL, to contact Minister Dutton's chief of staff, Mr gill Maclachlan
about this matter. Mr Craig Maclachlan made inquiries with the department about the
woman's situation, and asked the department to prepare a ministerial submission under
section 195A of the Act for Minister Dutton's signature. The formal ministerial
submission was sent to the minister who decided on 1 November 2015 to exercise his
powers under section 195A of the Act to grant the woman a three-month tourist visa.
Ministerial interventions
2.65
The Brisbane and Adelaide cases stand in contrast to the evidence heard by
the committee in relation to other requests for a ministerial intervention, which, on the
face of it, appear more worthy of intervention. While 'public interest' is not defined,
the committee notes that it is difficult to see how the granting of a tourist visa to
people who officers had determined were intending to breach their visa, would be in
the public interest. The committee considers it difficult to reconcile the situation and
decisions relating to the Brisbane and Adelaide cases, with the situation and decisions
of the Romanian visa holder or the Tamil father, as described by witnesses.
2.66
Submitters raised concern that 'it is often a case of who the applicant knows
that decides the outcome, rather than the merits of the application'. 72 Indeed, the
figures provided by the department show that twice as many ministerial interventions
under section 195A, involving a tourist visa, were granted when the request for a
ministerial submission came at the behest of the minister's office, as opposed to being
initiated through the department.
2.67
The committee acknowledges that the minister is not obliged to consider the
Guidelines. However, the committee notes that this has effectively resulted in two
different rules being applied to applicants, which is dependent on access to the
minister's office. Applicants without direct access to the minister's office must meet
the Guidelines, and only after it has been accessed by departmental staff as meeting
these Guidelines, is it referred to the minister for his consideration. Applicants with
direct access to the minister's office may potentially by-pass the initial departmental
vetting against these Guidelines and have a ministerial submission considered by the
minister, regardless of whether their circumstances meets the criteria set out in the
Guidelines. The committee is of the view that, in relation to the Brisbane and Adelaide
cases, had the request for ministerial intervention been received by the department in
the first instance, neither case would meet the Guidelines and therefore would not
have been referred to the Minister for his consideration.
2.68
However, the minister is required to adhere to the Ministerial Standards which
requires ministers to act with 'due regard for integrity, fairness, accountability,
responsibility, and the public interest' particularly in light of the 'privilege and wide
discretionary power' provided to ministers. 73 The Ministerial Standards also refers to
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the requirement for ministers to 'observe fairness in making official decisions…taking
proper account of the merits of the matter.' 74
2.69
Given the unfettered discretionary power provided to the minister, it is
essential that the minister adheres to the Ministerial Standards. The committee fails to
understand how the minister's decision to exercise his ministerial intervention powers
in relation to two individuals visiting Australia on a tourist visa, whom, according to
his department, admitted to intending to work in breach of their visas, could amount to
a fair decision when 'taking proper account of the merits of the matter.' While the
decision by Minister Dutton was within the scope of the law due to the unfettered
discretion provided to him, the committee is of the view that the decisions in both the
Brisbane and Adelaide cases falls short of meeting the Ministerial Standards.

Committee findings
2.70
It is the view of the committee that Minister Dutton had a clear personal
connection and existing relationship with the intended employer of the au pair in the
Brisbane case. Given his definitive answer in the House of Representatives, it is the
view of the committee the minister misled Parliament in relation to this matter.
2.71
It is the view of the committee that Minister Dutton acted expeditiously in
using his ministerial intervention powers to grant a tourist visa to the au pair in the
Adelaide case. Whilst the use of these powers is within his rights as the relevant
minister, the committee recognises this request for intervention may not have come to
the attention of Minister Dutton prior to the individual's removal from Australia if it
was not for the fact it was raised through personal connections. Minister Dutton
appears to have failed to give consideration to the damage to public confidence in the
integrity of the immigration system that his actions could cause and, at best, reflects
very poor judgement on the part of the minister.
2.72
In the Adelaide case, Minister Dutton signed the intervention documents
despite acting ministerial arrangements being in place. No evidence presented assured
the committee that there were any reasons why Minister Dutton signed the ministerial
intervention in the Adelaide case rather than acting Minister Keenan, heightening
perceptions that Minister Dutton acted due to a personal interest.
2.73
It is the view of the committee that substantial inconsistencies in evidence
provided by the department during the course of the inquiry leaves significant doubt
as to whether all relevant ministerial interventions have been captured by the inquiry.
2.74
Given the broad powers of the Immigration Minister, any perception of
conflict of interest or corruption in relation to the use of ministerial intervention
powers is detrimental to the integrity of Australia's immigration system. While these
powers are intended to ensure legitimate cases of humanitarian need or public interest
can be addressed, Minister Dutton's interventions in these au pair cases do not reflect
community expectations of how such powers should be used.
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2.75
At best, Minister Dutton's actions have resulted in a perception, if not an
actual, conflict of interest. To ensure transparent and accountable decisions, the
Government should give serious consideration to strengthening the minister's
Statement to Parliament, requiring the minister's Statement to declare that the
ministerial intervention was made in accordance with the Ministerial Guidelines,
thereby maintaining community confidence in the integrity of Australia's immigration
system.
Recommendation 1
2.76
That the Government strengthen the minister's tabling statements to
Parliament on ministerial interventions, by requiring the minister's statements to
declare whether or not each ministerial intervention was made in accordance
with the Ministerial Guidelines.
Recommendation 2
2.77
The committee recommends that the Senate consider censuring the
Minister for Home Affairs (the Hon Peter Dutton MP) for the actions examined
in this report, when he was the Minister for Immigration and Border Protection,
for failing to observe fairness in making official decisions as required by the
Statement of Ministerial Standards.
Recommendation 3
2.78
That the Minister representing the Minister for Home Affairs provide,
within three sitting days, an explanation to the Senate responding to the matters
raised in this report.

Senator Louise Pratt
Chair

Coalition Senators Dissenting Report
Introduction
1.1
This inquiry has been a farcical and shambolic witch-hunt that, despite the
hyperbolic majority report, has come up with nothing except findings that mirror the
Labor Party's initial talking points which actually fall outside the Terms of Reference
of this inquiry.
1.2
Despite Labor Senators constant changing of the goal posts in order to try and
locate a smoking gun, the extensive hearings show that not only is there no smoking
gun, there is in fact no gun.
1.3

The undisputed evidence provided to the Committee was very clear:
• That of the 24 subclass 600 interventions signed by Minister Dutton, only two
(the already publicised Brisbane and Adelaide cases) related to au pairs; 1
• In both of these cases, the Minister accepted the Department's recommendation
to grant a short-term visitor visa to the two individuals involved; 2
• That neither the Minister nor his office had any contact with the Department on
either the Brisbane or Adelaide cases, other than through the usual channel of
the Departmental Liaison Officer; 3
• That no additional costs were incurred by the Department on the two cases; 4
and
• The Minister acted within Ministerial Intervention powers as prescribed under
the Migration Act 1958 and the Department's Guidelines for Ministerial
Intervention.

1.4
The evidence has disclosed no instances of inappropriate conduct by the
Minister for Home Affairs as has been so recklessly alleged by Labor and Green
Senators. The findings listed in the Committee Report are unsustainable.

Process
1.5
It is long-standing practice in the Westminster System, including by
convention in Australia, that the two Houses of Parliament do not seek to sit in review
of each other. On that basis, it was highly strange for Labor Senators to seek to call
Minister Dutton as a Member of the House of Representatives noting that Members of
all persuasions have similarly followed this convention.
1.6
As a further example of the shambolic nature of this inquiry, it is noted that
the Chairs Draft of the Committee Report was provided to the Committee an hour and
1
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a half after the Senate adjourned on the 18 September 2018, the day before the Report
was scheduled to be tabled.
1.7
Further, it is of deep concern that material provided to the Committee
constantly found its way to the media ahead of it being provided to Committee
Members. This included correspondence from Mr Roman Quaedvlieg which was
seemingly published in Fairfax media well ahead of even the Secretariat receiving a
copy. Much material was also sent directly to the Chair of the Committee, instead of
the Committee Secretariat. This behaviour tainted the whole inquiry.
1.8
It is also noted the Committee did not seek to call and cross-examine
Mr Roman Quaedvlieg after he made his allegations.

Evidence
1.9
This inquiry was specifically established by Labor and Green Senators in an
effort to examine the provision of visas to 'au pairs' by the Minister for Home Affairs.
This follows several months of Labor Senators along with supporters, including
Mr Quaedvlieg, seeking to raise suspicion and hype around the allegations now shown
to be false. This has included the leaking of internal emails from the Department of
Home Affairs, something that has now been referred to the Australian Federal Police
for a potential criminal breach of the law.
1.10
Despite the very comprehensive trawling from Labor Senators both in the
public hearing and with substantial correspondence back and forth with the
Department, there was no evidence to suggest that the Minister acted inappropriately.
1.11
Indeed, contrary to media reports, it is clear that only two visas relating to 'au
pairs' were considered by the Minister and in both cases the Department of Home
Affairs recommended to the Minister in their brief that the Minister should intervene
to provide a short-term tourist visa:
Senator ABETZ: Yes. Just so I fully understand and we can clarify this
absolutely: the minister signed a document which was produced by the
department which had: 'Recommendation that you agree to intervene'—
Mr Pezzullo : To grant the—
Senator ABETZ: Yes—to intervene to grant a tourist visa.
Mr Pezzullo : Yes.
Senator ABETZ: So, as you've indicated to us, your departmental officials
are professional. They would never put before the minister a
recommendation that was either inappropriate or illegal—
Mr Pezzullo : That's right.
Senator ABETZ: and the recommendation here was that the minister agree
to intervene for the granting of a tourist visa?
Mr Pezzullo : I think I've given that evidence already.

1.12
The unsustained assertions relied upon in the Majority Report relating to the
exercise of Ministerial Discretion from third parties is interesting but a poor
comparison. As was explored in the hearing, the concerns raised by these Migration
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Agents mostly related to requests for Ministerial Intervention for the purposes of
permanent residency or citizenship requests, not a short term visa as was the
circumstance in both the Brisbane and Adelaide cases.
1.13
There is a significant material difference between a Minister intervening to
allow for permanent residency in Australia and allowing someone to visit for three
months, noting that in both cases there was not any previous history of over-staying.

Submissions of Roman Quaedvlieg
1.14
It was patently clear that the evidence of the disgraced former Australian
Border Force Commissioner, Mr Quaedvlieg, was severely lacking in credibility
particularly given it was so easily disproven.
1.15
For example, in his 5 September correspondence to the Committee, he
claimed:
In mid-June 2015 I received a call from the Chief of Staff for the Minister
for Immigration and Border Protection, Craig MacLachlan (sic). He told me
that he was ringing me on behalf of Minister Dutton, whom he referred to
as 'the boss'. He told me that the Minister's friend, whom he referred to as
'the boss's mate in Brisbane', had encountered a problem with his
prospective au pair who had been detained at Brisbane Airport by
immigration officials due to an anomaly with her visa.

1.16

Contrary to this, the Minister in a public statement, noted that:
Mr Maclachlan was not employed by me at that time and didn't join my
staff until 7 October 2015.
Equally, it is impossible for Mr Maclachlan to have had any knowledge of
the matter, at that time, because he was not even employed by the
Department of Immigration and Border Protection.

1.17

This has not been disputed.

1.18
There are other false assertions in Mr Quaedvlieg’s 5 September letter,
including:
•

the assertion he was the ABF Commissioner. Mr Queadvleig which is
demonstrably false given that he was not appointed as ABF Commissioner
until July 2015; and

•

the assertion he returned Mr Maclachlan’s phone call to advise him of the
outcome of inquiries he had made through a formal command structure. There
are no emails or other evidence to support Mr Quaedvlieg’s version of events.

1.19
Following this objective destruction of Mr Quaedvlieg’s claims, Mr
Quaedvlieg further wrote to the Committee seeking to recover from his earlier
patently false submission and desperately sought to create a new straw-man:
I concede that I may have been honestly mistaken in anchoring that
conversation to a date in June 2015 however in light of the remarkably
coincidental information I will provide to you below I contend that not only
is it an understandable error, but moreover renders the only logical
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conclusion that a second Brisbane ministerial intervention case may merit
the Committee’s further inquiry.

1.20
Following these further assertions, the Department of Home Affairs was then
asked to provide all intervention briefs signed by the Minister and specifically whether
the Minister or his office considered or intervened in any further cases. The
Department was very clear in its response in both providing comprehensive evidence
that the only two cases considered or intervened in by the Minister relating to au pairs
were the Brisbane and Adelaide cases and that there were no additional cases
involving a person being stopped at Brisbane Airport:
Having undertaken extensive searches of case files and manually reviewing
Departmental systems, the Department has not found any evidence of
another case between October 2015 and the end of 2016 involving a young
female from a Western or Southern European country who had been
detained at Brisbane airport due to evidence of an intention to work as an
'au pair'. 5

1.21
Coalition Senators have faith in this undisputed evidence provided by the
Secretary of the Department noting his long and distinguished career as a public
servant and the fact that the Secretary and the Department are well accustomed to the
requirements to be truthful with Senate Committees. As the Department’s evidence
disproves the already systematically discredited evidence from Mr Quaedvleig's, not a
single shred of objective evidence was proffered to support his assertion of a third
case.
1.22
Coalition Senators have also noted that Mr Quaedvlieg has seemingly
long-held bitterness both towards the Minister for Home Affairs and the Government
more broadly following the Australian Commission for Law Enforcement Integrity
investigation which resulted in his termination as the Australian Border Force
Commissioner. It is noted that Mr Quaedvlieg remains under criminal investigation by
ACLEI and another person related to that matter is subject to charges.
1.23
It appears that Mr Quaedvlieg may have fabricated evidence in an effort to
avenge his termination from his former role. Worse still, Coalition Senators are
concerned at the source of the so-called ‘anonymously leaked’ emails provided to
Labor Senators and the media.

Brisbane Case
1.24
Contrary to the findings and comments in the Majority Report, Coalition
Senators note that the individual emailed the Minister’s public email account –
available to all members of the public on the internet – which operates, in effect, like a
switchboard and in his email made it clear that it had been some time since they were
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last in contact by starting the email with 'Long-time between calls'. 6 Coalition
Senators accept the statement by the Minister for Home Affairs that:
I tabled that email yesterday because it indicated that, as I've said all along,
there is not one statement that I've made that the Labor Party can point to
that is factually incorrect. That's the reality. I worked with that individual in
1998-99. I haven't spoken to him in 20 years. There were 5,500 police in
the Queensland Police Force when I left in July of '99. He doesn't have my
personal mobile number. He doesn't have my personal email address. He
sent an email to my generic, publicly available email account. My staffer
came to me and said, 'I have this email.' My response was: 'Who? Who is
that?' That was my response to it. 7

1.25
The suggestion from Labor Senators that if a Minister has ever interacted with
an individual, no matter how long ago, there may be some bias or even corruption is
farcical. If this view is to be followed to its fullest extent, Labor Senators should be
requiring an individual examination of the 42,499 Ministerial Interventions
undertaken by the former Labor Government 8 to ensure Labor Ministers adhered to
this newly created standard.

Recommendations – Coalition Senators recommend that:
1. The Minister for Home Affairs be commended for his prudent and diligent
work as a Minister;
2. Mr Quaedvlieg’s correspondence be referred to the Privileges Committee and
be considered as to whether Privilege should apply to these documents; and
3. The Minister for Home Affairs ignore the Majority Report's findings.

Senator the Hon Ian Macdonald
Deputy Chair

Senator the Hon Eric Abetz
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Australian Greens additional comments
2.1
The Australian Greens acknowledge the extensive work of the Committee in
this inquiry, and thank everyone who made a public submission, or made themselves
available for a public hearing.
2.2
The Australian Greens note that the Hon Peter Dutton MP, Minister for Home
Affairs, refused to make himself available to give evidence. As such, the Committee
was left with numerous and material unfinished questions to be answered.
2.3
The Australian Greens believe the Committee should have requested an
extension to the reporting date from the Senate to:
1. Resolve discrepancies in evidence between that given by the Department of
Home Affairs and Former Australian Border Force Commissioner Mr Roman
Quaedvlieg;
2. Conduct an audit of documents and communications relevant to the inquiry
generated and held by the Department of Home Affairs – including Australian
Border Force and Strategic Border Command – and the Minister for Home
Affair's office;
3. Invite Mr Quaedvlieg to attend a committee meeting to give evidence.

Senator Nick McKim
Senator for Tasmania
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