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1.
General Comments 
The Consumer Law Centre Victoria (the CLCV) welcomes the opportunity to make this submission to the Environment, Communications, Information Technology and the Arts References Committee (the Committee) in relation to its Senate reference relating to the Australian Telecommunications Network (the Reference).

The CLCV strongly supports the need to address the question of whether the telecommunications network is delivering adequate levels of services to Australian consumers. We also support a focus on groups that may not have benefited from telecommunications reform or are less likely to be protected by the operation of the competitive market alone.  Thus a focus on the experience of rural and regional consumers is important.  However, the experience of other vulnerable and disadvantaged groups also requires consideration – for example low or fixed income consumers, older consumers and consumers from a non-English speaking background.  

In this context, the CLCV submits that there are a number of issues not clearly articulated in the terms of reference, which are nevertheless essential to a comprehensive review of the telecommunications network in Australia.  These issues are associated primarily with the need for improved consumer protection in relation to telecommunications and are central to “the capacity of the Australian telecommunications network, including the public switched telephone network, to deliver adequate services to all Australians (emphasis added).” 

In our submission, any consideration of the “adequacy” of services must encompass not only bare access to services, but the terms upon which the service is accessed (including price) and the availability of redress where services do not meet applicable standards.  

2.
Affordability 

It is vital that the costs associated with telecommunications services are not allowed to increase to the point where there is a dramatic effect on affordability of basic telecommunications services.  If this occurs any concept of access can be theoretical at best.  Arguably, access to a telephone is essential to active participation in our society.  For rural and regional consumers it is perhaps even more essential in order to overcome issues associated with geographic isolation.  As the trend towards Internet banking, shopping and information gathering continues, the importance of protecting the affordability of telecommunications services for all consumers becomes even greater.  

In the context of price, the telecommunications market is generally considered to be an example of the success of competitive reform, and in many respects this is true.  It is equally true, however, that this competitive “success” has not been equally shared and that, in some cases, consumers are in fact worse off.  Thus for example we have seen steady increases in fixed charges, such as the service charge for a fixed line services.  This dramatically reduces affordability for low income consumers and limits their capacity to control cost through careful monitoring of usage. Regulation can and should be used to re-balance some of the negative impacts of reform, but to date this has not occurred.  In this context we note and endorse the comments made in the Communications Law Centre submission to the Committee.  

It is submitted that the Committee should recommend a framework within which long-term measures can be implemented to ensure that universal access to an agreed minimum standard of service can be achieved and maintained.

3.
Unfair market practices

The CLCV has been concerned for some time about the high proportion of consumer calls to our litigation service relating to telecommunications problems.  Indeed, we estimate that in excess of 20 per cent of calls received from the public relate to telecommunications.  

We note that the CLCV is not alone in its experience of a disproportionate number of matters relating to telecommunications presenting.  The ACCC has indicated on a number of occasions
 that telecommunications complaints represent the single highest area of complaint across all industries.  
Calls to the CLCV reveal a variety of serious consumer protection problems including consumers who have been induced to sign contracts they patently have no capacity (in the legal sense) to understand, contract terms which bear little resemblance to marketing representations, and terms and conditions which are unclear, are not explained or are misleading.  In some cases it seems that undesirable practices, such as the use of onerous or unclear contracts, have become standard industry practice.  These problems are in turn compounded by poor complaints handling by companies.  

Thus it can be seen that problems may exist at each point at which a consumer seeks to interact with a telecommunications company.  We submit that this compounding effect creates a consumer protection problem of greater magnitude than its component parts. Case studies that illustrate the impact of such practices on consumers are attached as Appendix A to this submission.  

In our submission, these problems have not been effectively addressed by the existing regulatory structure, and this is a matter to which the Committee should have regard in determining its reference.

3.1
Telecommunications contracts

TIO statistics reported in March 2002 show that complaints about contracts now account for more than one quarter of all complaints to the TIO about mobile phones and they continue to rise.
   

On 9 August 2002, the CLCV, in conjunction with the Australian Consumers’ Association, the Consumers’ Telecommunications Network and the Communications Law Centre, launched a booklet entitled ‘Telecommunications Contracts:  Checklist of Fair and Unfair Contract Terms’.  A copy of the booklet is attached as Appendix B to this submission.  The booklet lists the following 6 principles in relation to the creation of fair telecommunications contracts, whether they are for mobile phones, landlines, or Internet services.

1. Comprehensive and accurate information should be provided to consumers

2. Clarity and Intelligibility

3. Fairness – including symmetry of rights and obligations as between the consumer and the company

4. Entry and exit terms are fair and reasonable

5. Terms relating to variation and transfer give equal or equivalent rights to consumers and providers

6. The contract can be fairly enforced

These principles were developed in response to the systemic problem of the imposition of unfair terms upon consumers in the industry’s (generally standard form, non-negotiable) contractual arrangements.  

The booklet also provides specific examples of contract terms that are considered fair and unfair.  In a recent review of a small selection of contracts used by major telecommunications companies, the CLCV identified in excess of thirty provisions that were considered to be unlawful, unconscionable or unfair.  A sample list of such terms, drawn from just two contracts currently in use in the marketplace is attached as Appendix C to this submission.  

In view of the serious and significant nature of this problem, the CLCV supports the development and introduction of binding and enforceable Code setting out fair contracting practices to be used by the telecommunications industry.  The booklet could be used to inform this process.  

3.2
Misleading and deceptive conduct

A total of 45.3 per cent of complaints to the Telecommunications Industry Ombudsman (TIO) between 1 July 2001 to 24 December 2001 were from consumers claiming that they had been given incorrect or misleading information at the point of sale.  Complaints included advice about what calls or services were available under particular plans, call and plan rates, availability of Internet and SMS services, applicable discounts, whether certain features were free, and when a service would be available.
  A number of complaints to the TIO during this period also included situations where consumers claimed to have been ‘pushed’ or ‘coerced’ into signing a mobile phone contract.  In some cases consumers claimed that they had been given incorrect information about cooling off periods, and in others, that they had believed that they were signing to upgrade their existing plan, when in fact they were entering into a new contract.
  These problems, initially primarily concentrated in relation to mobile phones appear to be expanding to include internet and even fixed line contracts.  

Another serious problem occurs where consumers are told by the telecommunications company that they can sign a contract as a guarantor, referee or witness for a friend or relative.  Unfortunately, many contracts do not make provision for a guarantor, with the result that a “guarantor” is signed up as a principal under the contract. Of course, the company then generally insists that the consumer will therefore be responsible for the phone bills.  In some instances this has resulted in severe financial hardship for the consumer.

In our submission, these deceptive and misleading practices impact disproportionately on vulnerable consumers – such as the young (specifically in relation to mobile phones), the elderly, those on fixed or low incomes, those from a non-English speaking background, and those with intellectual, psychiatric or physical impairments.  

Again, the current regulatory framework has failed to diminish these consumer protection problems. Rather, the numbers of consumers experiencing problems continues to rise.  We support co-regulation of industry behaviour in this context through the development of a binding and enforceable Code.  

3.3
Unlawful penalties 

A particular concern in contracts is the almost universal attempt to apply termination fees where a consumer seeks to exit a fixed term contract early.  Typically, the fee charged for early termination of a contract is a flat fee, such that the same fee is paid whether the contract is terminated within a week of its end date, or a week of the commencement date.  It is the view of the CLCV that such fees are unlawful penalties on the basis that they do not reflect the loss suffered by the company as a consequence of the particular termination, but rather are punitive in that they effectively penalise the breach of contract. 

Whilst the TIO is taking action in relation to this issue, we are anxious that penalties be removed from contracts, rather than being the subject of redress where a consumer is sufficiently informed and persistent to make a complaint to their telecommunications provider and ultimately the TIO.  

3.4
Complaints handling 

The internal complaints handling processes of many telecommunications companies are notoriously poor, and consumers commonly experience delays and a lack of commitment to redress of their complaints.  

In some cases consumers have been actively discouraged from pursuing a complaint.  These issues are increasing the subject of complaint to the TIO.  

It is important to note that problems of unfair contracts or misleading and deceptive conduct are often compounded by an unnecessarily adversarial or defensive response to complaints by telecommunications companies.  
An unconscionability case recently handled by the CLCV involving a consumer with a psychiatric disability that rendered her incapable (in the legal sense) of understanding complex contracts, illustrates this problem.  The telecommunications company whose sales agent procured the contract indicated to the CLCV (via the TIO) that, as a pre-condition to it agreeing to set aside the mobile phone contract, the company required either a psychiatric or psychologist’s report that "must not be retrospective and must predate the date of commencement of the contract" or alternatively, an order from the Supreme Court of Victoria, to verify our client's incapacity.

This was despite the provision of medical reports attesting to our client's incapacity and the fact that the incapacity would (or should) be readily perceived by any person coming into contact with our client.  Instead of recognising the existence of problems in relation to selling practices, the company simply refused to take any responsibility for the conduct of its representatives or to believe the consumer had a genuine complaint.  It was not until the TIO made it clear it considered the company’s conduct was unreasonable that a resolution was reached.  
It is imperative that the practices of telecommunications companies in relation to complaint handling are improved.  In our submission, this is an issue directly referable to the question of whether the Australian telecommunications network is delivering adequate services to all Australians.  Services should not only encompass availability and reliability of telecommunications products, but should also encompass the conduct of the telecommunications companies with respect to consumers.

4.
Regulation of telecommunications companies

Despite overwhelming evidence of unconscionable and misleading conduct on the part of some telecommunications companies, it is submitted that not only is the industry failing to effectively respond to this systemic issue, regulators too are responding too slowly or not at all.  We agree with the Communications Law Centre that “undue emphasis has been placed on the expression of regulatory policy in the Telecommunications Act in particular section 4.
  Examples of undue emphasis on “industry self-regulation”, with insufficient attention to what is “practicable” abound.   

Although the Australian Communications Industry Forum (ACIF) has produced a wide range of codes, guidelines and standards, there has been poor levels of sign up to these Codes, even where a particular company has been directly involved in Code development.  

Whilst, once registered, these Codes may be considered by the TIO and a company’s performance judged against them, poor levels of industry sign up does not engender confidence that Codes are being incorporated into the business practices of companies.  Further, if used in this manner, Codes are only of assistance where a consumer is sufficiently informed and persistent to take their complaint all the way to the TIO.  

A further example of regulatory failure is that despite the significant contractual problems outlined above, ACIF elected to address the matter using the vehicle of a non-binding guideline rather than an enforceable Code.  As a result of concerns about consumer protection outcomes, all major consumer groups involved in ACIF disengaged from ACIF processes late in 2001.  Whilst some groups have since regained some ACIF processes, no group has reengaged with or has confidence in the Consumer Contracts Working Group.  

Since that withdrawal, ACIF has continued to convene its Consumer Contracts Working Group.  The work on this critical consumer protection issue proceeds with input from industry representatives, one small business representative and no consumer representatives.  Consumer advocates are gravely concerned that ACIF considers it appropriate to continue work on this issue in these circumstances.  

It is unfortunate that in light of these issues, the Australian Communications Authority (ACA) has, in our submission, failed to take sufficient action in respect of these important consumer protection issues.  This inaction is in part referable to the inadequacy of the powers provided to the ACA under the Telecommunications Act but also referable to the inappropriate focus on self-regulation described above.  It is submitted that the Committee inquire into the role of the ACA, and develop recommendations that would facilitate a more pro-active role for the ACA in the regulation of the telecommunications industry.

5.
Moving Forward 

Thus, drawing together the issues raised above, the CLCV submits that the following matters should be addressed by the Committee:

· The introduction of a single mandatory, enforceable Code that addresses consumer protection issues at each point of contact between consumers and telecommunications companies should be required.  The Code should address selling and marketing practices, contract terms, complaint handling, billing and credit.  Such an approach will enhance coverage and consistency; 

· Mandatory training for telecommunications company’s sales agents in relation to the Code; 

· The objects of the Telecommunications Act should be amended to emphasise a commitment to co-regulation rather than self-regulation; and

· The powers of the Australian Communications Authority should be streamlined and expanded to enable more timely and targeted response to market problems.  

6.
Conclusion

In conclusion, the CLCV submits that the issue of consumer protection is essential to the Committee’s inquiries, such issues being directly referable to clauses (a), (d) and (e) of the Committee’s terms of reference.  It is submitted that a broad view of ‘services’ should be taken by the Committee, so as to ensure that adequate consumer protection measures are incorporated into notions of service.  Further, it is submitted that the Committee should develop measures directed towards improving the regulation of the telecommunications industry, specifically with respect to consumer protection and complaints handling.  

7.
About the Consumer Law Centre Victoria 
The CLCV is one of Australia’s leading consumer advocacy and public interest organisations, and seeks to advance the interests of low income and vulnerable consumers.  The CLCV undertakes research, policy development, lobbying, law reform activities, education, public interest test case litigation and conducts a large consumer casework practice.  The Centre is currently working on a range of consumer issues, including telecommunications, utilities, public transport, access to justice and general compliance with consumer protection laws.  
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