Additional Comments from Labor Senators

1.1 Labor Senators support the broad intent of this legislation, which is to
improve the integrity of the income tax law.

1.2 Labor Senators in these additional comments will set out some views on both
the Government's backflip on 'Build to Rent' policy as well as commenting on other
concerns raised in the committee process.

The Government's 'Build to Rent' backflip

1.3 Labor Senators do want to point out that this legislation enacts a backflip in
Government policy, which originally ruled out Managed Investment Trust investing in
Managed Investment Trusts residential property with the exception of affordable
housing from 14 September 2017:

The draft legislation released today also includes an integrity measure
which clarifies that, from today, MITs cannot acquire investments in
residential property, except where it is affordable housing. This will prevent
MITs from investing in houses, units and apartments to hold for long term
rent (other than affordable housing).*

1.4 The original announcement was a complete surprise to the investment and
property sectors:

Senator KETTER: Mr Morrison, you mentioned that domestic institutional
investors are hesitant to jump into the build-to-rent sector because it's
relatively new to Australia. When you think about the policy journey that
we've been on with this issue, it's hardly surprising. If you go back to 14
September last year, it was announced that build-to-rent was being ruled out
for anything other than affordable housing. You had no warning of that
announcement at that point, did you?

Mr [Ken] Morrison: Correct. There was no consultation on that. Because
build-to-rent hadn't been a part of the Australian marketplace prior to now,
the pre-existing MIT regime didn't single out residential build-to-rent
housing at all. ...

That announcement was unfortunate. We certainly criticised that at the
time. It certainly sent a shockwave through an emerging sector and an
emerging interest within the property industry and offshore capital.?

1.5 The Property Council went even further and acknowledged that the former
Treasurer, now Prime Minister, had both deterred and deferred investment in this
sector:

Mr Morrison: Subsequent to the announcement that was made that build-
to-rent housing couldn't be included within an MIT, until the clarification

1 The Hon Scott Morrison MP & The Hon Michael Sukkar MP, Increasing the supply of
affordable housing, 14 September 2017.

2 Mr Ken Morrison, Committee Hansard, pp. 9-10.
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with the draft legislation, the message that went out to the world was that
the Australian government doesn't support build-to-rent housing.

Senator KETTER: Do you have a sense of the investment opportunities
that were abandoned or delayed as a result of this policy debacle?

Mr Morrison: There was definitely capital switched off and there were
definitely project plans which were delayed.

Mr Morrison: Last year, two of our members were actively offshore
seeking global capital for a build-to-rent pipeline. They had secured
$1 billion each of capital in their pipelines. Obviously, the turns in the
policy announcements here put a pause on that. They are now moving
through, albeit with certainly lower international capital support than they
had been able to muster about 12 months or more ago.

Senator KETTER: When you think about that, can you explain to me why
the then Treasurer and now Prime Minister would want to increase
sovereign risk and perhaps deter investment in this particular sector?

Mr Morrison: You would have to put that to him, | would say.*

1.6 The next announcement by the Government was on Thursday 26 July at 5pm
when, under Treasury exposure draft legislation consultation titled 'Improving the
integrity of stapled structures (second stage)’, the Government announced its intention
to finally allow 'Build to Rent' investment through MITs:

1.22 In the 2017-18 Budget package, the Government announced that MITs
would be prevented from investing in residential premises unless they are
commercial residential premises or affordable housing.

1.23 Following consultation, and to adopt an approach more consistent with
the stapled structures measures that were subsequently developed, the
announced approach has been refined.

1.24 As a result, MITs will be able to invest in residential housing that is
held primarily for rent. However, distributions derived from investments in
residential housing that are not used to provide affordable housing will be
non-concessional MIT income that is subject to a final MIT withholding tax
set at the top corporate tax rate.*

1.7 In these explanatory materials and through the inquiry process, it was clear
that no consultation had occurred prior to the original announcement on

Mr Ken Morrison, Committee Hansard, pp. 11-12.

4 Department of the Treasury, Exposure Draft Explanatory Materials, accessed via
https://static.treasury.gov.au/uploads/sites/1/2018/07/c2018-t311121b-01-ExposureDraft-

EM.pdf .
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14 September 2017, and it was only after the Government consulted with the
investment and property sectors that it was clear that an error had been made.

1.8 While the Government's revised announcement is welcome, Labor Senators
remain concerned about the impacts of the Government’s past decision making and
how it has deterred investment and new supply in Australia's housing market, despite
the Government's so-called commitment to housing affordability.

Concerns raised through the committee process

1.9 Labor Senators will now raise central concerns brought to the committee's
attention through the inquiry process.

Student accommodation

1.10 The primary concern raised through this committee process is that the
legislation as currently drafted will not allow offsite student accommodation to be
treated as commercial residential properties and as such will face a typical 30 per cent
withholding tax as compared to the concessional rate of 15 per cent that was, in
Treasury's view, originally targeted at commercial and retail property:

The introduction of the MIT regime was aimed at increasing international
attractiveness of Awustralia's fund management industry, especially
commercial and retail property funds, by lowering the tax on distributions
to foreign investors, particularly on rental income. In practice, the tax is
levied as a withholding tax when distributions are transferred out of
Australian MITs to overseas investors. In recent years, the withholding tax
rate has generally been 15 per cent.”

1.11  Treasury looked to GST rules for guidance initially, but had determined that it
was not in keeping with the original intent of concessional MIT withholding tax
arrangements:

Government had announced that residential property would no longer be
taxed at 15 per cent and it would need to be taxed at 30 per cent, so the
question for the legislation then is: what is residential property? We've got
to define that thing. Luckily for us, at the time there was a definition that
was already being used in the GST context, so we picked that up and we
adopted that. That was the basis of our consultation that occurred in July
and August. What came out of that consultation was that a number of
stakeholders raised with us that there was uncertainty about whether some
off-campus student accommodation would be treated as commercial or as
residential. As it transpires, the GST law says that accommodation in
connection with, essentially, university accommodation—it's not exactly
those words, but essentially that's what it says—is residential. But, for off-
campus stuff, there appears to be a case that says, 'If it's not directly in
connection with one university'—so ‘on campus' is that university and it's in
connection with that, and 'off campus' might be a number of universities
that it's in connection with. There's almost a loophole in there that says that
the off-campus stuff gets treated differently to the on-campus stuff. That

5 Mr Paul McCullough, Committee Hansard, p. 30.
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was raised with us, and it was said, 'lIt would be good if you could provide
certainty that off-campus is intended to be commercial." We went, "That
doesn't seem to make sense. What we're looking at here is: is this long-term
accommodation that people live in or is this like hotels, a short-term
turnaround accommodation?'

It was clear to us that the GST definition that we'd picked up, as it's been
interpreted in the law, wasn't serving the purposes that we set out to achieve
through the law. After our formal consultation had closed, we consulted
directly with a number of stakeholders who'd raised these issues and similar
issues with us. We had about a month of targeted discussions with
stakeholders at that point, and then the government settled on the changes
that you now see in the bill.°

1.12  Student accommodation providers rejected the argument that their
accommodation is more residential than commercial in nature, primarily arguing that
the configuration of the room arrangements makes it difficult to re-convert these
buildings so that units and apartments could be offered to in the residential market:

Firstly, when it comes to purpose-built student accommodation, we have
restrictive covenants placed on the title of our buildings that prevent them
being used for anything other than student accommodation. Secondly, the
construction form of our buildings is so unsuited to residential. We don't
have car parking in our buildings. The floor-to-floor heights of our
buildings are unsuited to residential. They are much shallower floor heights.
The room sizes are quite compact. They're 13%2 square metres. So they don't
lend themselves to conversion. And they don't have balconies. They would
never pass the test set on us by planning authorities for conversion. It would
require absolute demolition of our buildings to then redevelop the sites as
residential.’

1.13  The second concern raised was the transitional arrangements only apply
where a project had a construction contract signed on or before the date the legislation
was introduced into Parliament. Stakeholders raised concerns that while some projects
had not reached a later stage of signing a construction contract, significant
commitments such as the purchase of land and project development work had been
committed under the assumption of a 15 per cent withholding rate:

Moreover, the proposed increase in the tax rate does not provide any relief
for investors who have committed to developments, having entered into
contracts to acquire sites prior to 20 September. Of our committed 4,500
beds over five developments, just over 50 per cent of our beds will not be
grandfathered. It, in effect, creates a retrospective tax event for these
committed projects. This will have a dramatic adverse impact on the
viability of our projects that are in this planning phase.

To prevent these unintended consequences flowing from the proposed bill,
we encourage the parliament to amend the proposed bill so that managed

6 Mr Brendan McKenna, Committee Hansard, p. 33.
7 Mr Jonathan Gliksten, Committee Hansard, p. 14.
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investment trusts that hold student accommodation assets remain subject to
a 15 per cent withholding tax, or, as a reluctant fallback position, at least
ensure that transition rules apply to existing developments that had been
committed prior to 20 September; that is, contracts that acquired the land
and not just entered into a construction contract.®

1.14  Labor Senators note the concerns raised about the definition of commercial
residential property in the bill and its impact on student accommodation providers.
Labor Senators believe that the Government should consider changes that better
accommodate significant project development work and investments already
committed at the time that the legislation was introduced.

Agriculture

1.15  Stakeholders also raised concerns about the policy decision to return
agricultural MIT investment to a 30 per cent rate rather than the concessional 15 per
cent rate that is currently accessible.

1.16  Rural Funds Management accepted the arguments that tax integrity rules need
to be tightened but raised concerns about the policy decision to now allow agricultural
MIT investments to access the concessional rate (emphasis added):

Senator KETTER: What's your understanding of the policy rationale for
transitioning to the 30 per cent tax rate for agricultural MITs?

Mr Bryant: When the bill was read in parliament, the memorandum stated
that the rationale was to create a level playing field. There are two aspects
to the legislation. First of all, there has been the emergence of tax
avoidance, if that's the right term, through structuring and the creation of
this cross-stapling arrangement. What they've done is converted farm
operating income, the business of farming, into something that seems like a
passive investment to, therefore, attract the lower rate of tax. The purpose
of the legislation is to stop that. We commend it and think it's a very good
idea.

The stated purpose is to create a level playing field. Presumably the concept
is that, if a foreign investor is paying 30 per cent tax, that is a level playing
field with an Australian investor. If they're competing with an Australian
super fund, they are paying 15 per cent tax. If they're competing with an
Australian farmer who uses their self-managed fund to acquire property—
which is quite common—they're paying 15 per cent tax. So a 15 per cent
tax would be sufficient for a level playing field.

It's worth taking a step back to look at the core of the 2018 legislation. That
was to create a 15 per cent tax for passive investors. The logic behind it—
and | recall thinking at the time, 'That makes sense'—is that a foreign
investor who is simply deriving passive income from genuine property
rents, not structured property rents, or interest from a bond or something
would pay tax at 15 per cent. That, to my mind, is a fair tax for a foreign

8 Mr Trevor Hardie, Committee Hansard, pp. 26-27.
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investor who is making no call on the services that government provides
and our taxes fund, such as education, health care, age pensions, disability
pensions or drought assistance. A genuine passive foreign investor who
makes no call on government services is paying a fair share of tax by
paying 15 per cent. That fair share of tax is being maintained for 42 other
REITs, and we are the 43rd that will have to pay more than our fair share.
Foreign investors will have to pay more than their fair share of tax.

| expect that there is an element in the legislation where government is
trying to determine who should invest in Australian agriculture and the
circumstances under which they do.®

1.17  PricewaterhouseCoopers also raised concerns about agricultural investment
transition arrangements::

The first issue we wish to raise relates to the transitional measures for the
agriculture sector. The currently proposed transition measures would see
the MIT withholding tax rate on capital gains relating to Australian
agriculture land move from 15 per cent on 30 June 2026 to 30 per cent on 1
July 2026. We believe that this has the potential to create unintended
structural distortions of the market, harming Australian farmers and the
broader economy. This dramatic and sudden change in tax treatment will
mean that investors will be more likely to sell assets in the period up to 30
June 2026, thereby distorting the market. We believe the transitional relief
in respect of MIT agricultural income should be amended to remove the
potential fiscal cliff created by the legislation as it's currently drafted. We
recommend modifying the transitional arrangements so that foreign
investors are taxed on any gain, whether realised or unrealised, in the period
up to 30 June 2026 at the current rate of 15 per cent, and then all gains
accrued after that date should be taxed at 30 per cent. We believe this
limited amendment will minimise the risk to Australian owners of
agricultural land adversely affected by structural distortions arising from
foreign investors selling in the period up to 30 June 2026; minimise the risk
to the Australian economy of deterring long-term foreign capital, which is
important to maintaining industries’ competitive advantage; and maintain
the efficient operation of the market for Australian agricultural land.™

1.18  Furthermore, PricewaterhouseCoopers explained how local farmers might be
adversely impacted by this legislation:

We think this means that investors will be looking to sell in the period
before 2026, which can hurt Australian farmers who might have loan-to-
value covenants in their banking requirements or might be looking to sell as
part of succession. This can be a structural distortion, and that's what we're
trying to avert with our submission.™

9 Mr Jonathan Gliksten, Committee Hansard, p. 14.
10  Ms Kirsten Arblaster, Committee Hansard, p. 1.
11 Mr Stuart Landsberg, Committee Hansard, p. 2.
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1.19 In response to these matters, Treasury have expressed a view that the
expansion of concessional arrangements to agriculture was not in keeping with the
original policy intent and that the current transition arrangements are sufficient:

All I'm saying is that the standard tax rate that we apply to investments in
Australia and to businesses run in Australia is 30 per cent, and we have a
targeted concession—the MIT concession—that was introduced largely
with the view to promoting commercial-property funds. We've sees that
spread to a range of different sectors—agricultural and residential—and the
question, really, is: is there a compelling case for an explicit concession for
those sectors? Is there a clear public policy reason to subsidise these
sectors?™?

The way the transitional rules work is that there is a seven-year period for
agriculture starting on 1 July next year, during which any income earned
from an agricultural MIT would continue to be able to receive the
concessional rate, the 15 per cent rate, provided that that investment was
sunk before the date of announcement, so it was already a committed
investment. At the point that that seven-year period expires, the tax rate
goes to the new tax rate, the 30 per cent tax rate, for those. PwC raised that
there might be accrued capital gains that someone might have towards the
end of that period and that, following the expiry of the seven-year period,
that would be taxed at 30 per cent. That's correct. That's what happens
under the proposed law.

I think that, with agriculture, what you have is a relatively recent market in
agriculture. Agricultural REITs and agricultural staples have only really
emerged in the last few years, so it's not like, at this point in time, there are
significant capital gains embedded in those, compared to, say, sovereign
immunity, where sovereign immunity as a practice has been around for 30
years or more.

I guess a seven-year period is a lot of time for a business to work out what
it wants to do with its investment. Does it want to keep it? Does it want to
sell it? When does it do it? When can it do it in a market that creates a
smooth transition? On balance, the government thought that there wasn't a
compelling case for a special cost based reset in this instance.™®

Sovereign immunity

1.20  PricewaterhouseCoopers also raised concerns about the operation of sovereign
immunity provisions:

The policy intent on sovereign immunity is very sensible, because it is a
part of tax systems worldwide to provide immunity for sovereign
governments when they are undertaking activities in another country. It is

12 Mr Brendan McKenna, Committee Hansard, p. 32.
13 Mr Brendan McKenna, Committee Hansard, pp. 31-32.
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1.21

not an immunity that is provided by every government around the world,
but it is a fairly consistent position. Australia has provided that immunity
for a long time, but the manner in which that immunity has been provided
has been through administrative actions taken by the commissioner, and
there was a lack of clarity as to the legislative base for what the
commissioner was doing. There were two previous attempts to introduce
legislation in this area, both of which didn't proceed. In fact, they were
commenced by your side of politics, Senator, but in previous governments.
The development of this legislation is very sensible and is something that
our act needs.

The issue the legislation has is that sovereign immunity should really cover
three types of activity: investment activity, consular activity and contracting
activity. This legislation covers investment activity but it has gaps in the
way it covers investment activity. They are readily obvious gaps and should
be fixed in the draft of the legislation. This legislation has no provisions at
all to deal with contractual activity that one sovereign government might
undertake in another country. That oversight also needs to be fixed. So, we
have provisions that deal with consular activity, which is an embassy
having a bank account, and that has been readily resolved. The investment
provisions deal with the flow of income in regard to investments. But they
deal only with capital gains in regard to the disposal of investments. Within
the tax law there is a series regimes that tax the disposal of investments
other than as capital gains. None of those regimes have been specifically
excluded, and they should be. A simple example of that is that if a foreign
investor invests in a bond and earns interest income, the interest income
will be exempt, but if they make a gain on the sale of the bond, the gain on
the sale of the bond will be taxed. That is illogical. We should exclude both
the flow and the residual amount. Then, in contractual affairs we need to
have an exclusion for contractual affairs, otherwise as a country we will
simply embarrass ourselves in dealing with foreign jurisdictions.**

Treasury offered the following response to these concerns:

They refer to revenue gains and question whether revenue gains can obtain
the benefit of sovereign immunity. We believe they do. The EM makes
specific reference to revenue gains in a number of paragraphs, confirming
that you can get sovereign immunity in respect of revenue gains. So, we
don't think a technical amendment is required on that point.*®

Effectiveness of the bill

1.22

The Tax Justice Network also raised concerns that this legislation does not

remove the tax incentives for cross stapled structures entirely:

We also think that the bills don't completely remove the incentives for
cross-stapled structures. Our understanding is that allowing these structures
to exist will potentially still provide some incentives for people to look at
these arrangements in certain circumstances and potentially gain benefits

14
15
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from them—and | think that would be an issue that we would encourage the
committee to explore strongly with the ATO when they appear in the next
session. We do raise some issues about that and note that even those who
promote the current cross-stapled structures do point out there are other
benefits. But our understanding is that, beyond the benefits they name, there
are other ones around the tax treatment of payments to beneficiaries versus
dividends being paid out to shareholders.

To that end, we are also perhaps a bit provocative in our submission in
suggesting that it would be worth having a broader review of these cross-
stapled structures to see what genuine economic benefits they deliver to
Australia—and I'm certain there will be some benefits there—weighed up
against the potential forgone revenue to government, and what the evidence
Is that they do stimulate investment. | do note other witnesses have tended
to just take for granted that, whenever a tax break is applied, it somehow
stimulates investment, despite research evidence from reputable economic
bodies globally suggesting that isn't always the case, so therefore it's a
proposition worth testing and weighing up from that point of view.'®

1.23  Treasury offered the following response to these concerns:

They refer to revenue gains and question whether revenue gains can obtain
the benefit of sovereign immunity. We believe they do. The EM makes
specific reference to revenue gains in a number of paragraphs, confirming
that you can get sovereign immunity in respect of revenue gains. So, we
don't think a technical amendment is required on that point.*’

1.24  In response to questioning, Australian Tax Office officials explained their
thinking about possible response to new schemes that might emerge after the passage
of this legislation:

Senator KETTER: Have you tried to war-game how a sharp operator might
try to respond to these laws? | take it that's part of your role.

Ms Knight: We have given consideration to various ways in which perhaps
entities may structure or try and devise new structures. We largely thought
that the general anti-avoidance rules should apply and that, if companies
used artificial and contrived structures to avoid the proposed bill, we would
look at applying the general anti-avoidance rules.

Senator KETTER: Are there any other powers or processes that you might
apply?

Ms Knight: Part of the tax act that is, | suppose, fairly important for stapled
structures is division 6C. The policy intent behind division 6C is that
publicly listed trading trusts are taxed as corporate entities. It contains rules
about the types of investments that can be held within a trust without
division 6C applying. Essentially they need to be passive investments held
primarily for the purpose of deriving rent. And as part of our compliance

16  Dr Mark Zirnsak, Committee Hansard, p. 22.
17 Ms Kathryn Davy, Committee Hansard, p. 39.
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activities we do look at whether or not the asset trust side of a staple
satisfies or doesn't satisfy the provisions of division 6C.*

Conclusion
1.25  Labor Senators support the intent of this bill and support its passage.

1.26  Notwithstanding this, Labor Senators note concerns raised in relation to the
bill, particularly concerns about transitional arrangement for the student
accommodation sector. Labor Senators believe that the Government should consider
changes that accommodate better transitional arrangements for projects where
significant investment and project development work had already been well advanced
but had not reached the stage of signing construction contracts at the time the
legislation was introduced into the Parliament. Labor Senators believe there should be
stability in tax policy for projects that take considerable time and resources to prepare
and where the project lifetime spans multiple decades.

1.27  Labor Senators are also concerned about the lack of cogent policy argument to
support successive decisions in relation to concessional taxation arrangements for
agricultural MIT investment. In the absence of clear arguments for reform, at least
some stakeholders have concluded that the rationale lies more in politics than good
policy. Labor Senators consider that sustained investment in the agricultural sector
over time will require transparent, consultative and consistent policy making for key
variables such as tax.

Senator Chris Ketter Senator Jenny McAllister
Deputy Chair Senator for New South Wales

18  Ms Fiona Knight, Committee Hansard, p. 38.
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