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Chapter 1 
Introduction and overview 

Referral and conduct of the inquiry 
1.1 On 25 June 2015, the Senate referred an inquiry into personal choice and 
community impacts to the Senate Economics References Committee (committee) for 
inquiry and report by 13 June 2016.1 
1.2 The committee's terms of reference require it to report on: 

The economic and social impact of legislation, policies or Commonwealth 
guidelines, with particular reference to: 

a. the sale and use of tobacco, tobacco products, nicotine products, and 
e-cigarettes, including any impact on the health, enjoyment and 
finances of users and non-users; 

b. the sale and service of alcohol, including any impact on crime and the 
health, enjoyment and finances of drinkers and non-drinkers; 

c. the sale and use of marijuana and associated products, including any 
impact on the health, enjoyment and finances of users and non-users; 

d. bicycle helmet laws, including any impact on the health, enjoyment 
and finances of cyclists and non-cyclists; 

e. the classification of publications, films and computer games; and 
f. any other measures introduced to restrict personal choice 'for the 

individual's own good'. 
1.3 In accordance with usual process, the committee advertised the inquiry on its 
website and wrote to relevant persons and organisations inviting submissions to the 
inquiry.  
1.4 To date, the committee has received 485 public submissions and two 
confidential submissions. The public submissions are available on the committee 
webpage. 
1.5 The committee has held seven public hearings. At its first public hearing, on 
11 September 2015 in Canberra, the committee heard evidence on decision making 
generally. The other public hearings focused on specific matters in relation to the 
inquiry terms of reference as follows: 
• on 3 November 2015, in Parramatta, the committee heard evidence on 

proposed restrictions on the activities of fans of the Western Sydney 
Wanderers Football Club; 

                                              
1  Journals of the Senate No. 102, 25 June 2015, p. 2832. 
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• on 16 November 2015, in Melbourne, the committee heard evidence on 
mandatory bicycle helmet laws in accordance with inquiry term of 
reference (d); 

• on 20 November 2015, in Sydney, the committee heard evidence relating to 
inquiry term of reference (b) concerning the sale and service of alcohol with 
focus on Sydney's lockout laws;  

• on 9 March 2016, in Sydney, the committee heard evidence regarding inquiry 
term of reference (a) concerning tobacco, nicotine and e-cigarettes; 

• on 11 March 2016, in Sydney, the committee heard evidence regarding the 
sale and service of marijuana in accordance with inquiry term of reference (c); 
and 

• on 22 April 2016, in Canberra, the committee heard evidence regarding the 
classification of publications, films and computer games. 

1.6 This report focuses on the evidence in relation to the term of reference (a) 
concerning the sale and use of tobacco, tobacco products, nicotine products, and 
e-cigarettes, including any impact on the health, enjoyment and finances of users and 
non-users. 
1.7 The committee thanks all those who have participated in the inquiry so far. 

Purpose of the interim report 
1.8 The purpose of this interim report is to consider the evidence provided to the 
committee on the sale and use of tobacco, tobacco products, nicotine products, and 
e-cigarettes, including any impact on the health, enjoyment and finances of users and 
non-users. 
1.9 While term of reference (a) was designed to broadly address issues relating to 
tobacco, the majority of submissions received by the committee concerned the sale 
and use of electronic cigarettes. Additionally, the evidence provided to the committee 
at its hearing focused predominantly on electronic cigarettes. This report therefore 
specifically examines this issue. 

What are electronic nicotine delivery systems (ENDS)? 
1.10 Electronic nicotine delivery systems (ENDS), otherwise known as 
e-cigarettes, electronic cigarettes or personal vaporisers, are a form of electronic 
device used to deliver vaporised nicotine or other substances, which simulate the act 
of smoking cigarettes.2 Their primary aim is to deliver nicotine to users without the 
use of tobacco: 

E-cigarettes are devices that deliver nicotine within an inhalable aerosol by 
heating a solution that typically contains nicotine, propylene glycol and/or 
glycerol, plus flavours. This aerosol is commonly referred to as vapour and 

                                              
2  G Griffith, 'E-cigarettes: regulatory and policy options', E-brief, 4, 2015, NSW Parliamentary 

Research Service, May 2015, p. 1. 
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so the use of an e-cigarette is described as vaping. Unlike cigarettes, there is 
no combustion (burning) involved, such as tar and carbon monoxide.3  

1.11 The devices are frequently designed to look like traditional tobacco cigarettes 
or everyday items such as pens or USB sticks.4 The technical design of ENDS often 
varies considerably in regards to battery voltage, unit circuitry and resulting 
emissions. Some devices allow for user modification, which use accessorial parts in 
order to change the delivery of the vapour (for example, the potency of the vapour or 
flavour of the vapour).5 
1.12 There is currently debate in the medical community regarding the safety of 
ENDS and their suitability as a therapeutic aid to assist those seeking to quit smoking 
tobacco cigarettes. The area of debate that is most contentious is the lack of evidence 
regarding the long-term health impacts of ENDS, and whether this should be 
overlooked in order to allow tobacco cigarette smokers to use ENDS. This debate will 
be further discussed in Chapter 2.  

Personal choice and ENDS 
1.13 The key argument raised by submitters in favour of allowing individuals to 
use ENDS was that the illegal status of ENDS has resulted in cigarette smokers being 
unable to use the devices in order to help them quit smoking tobacco cigarettes. This, 
it was argued, results in further harm, illness and death being caused to smokers 
wishing to quit. 
1.14 Those arguing for the right to use ENDS argued that current research on the 
devices suggests that they are significantly less harmful than tobacco cigarettes, 
resulting in less harm to users and providing an alternative method of quitting 
smoking cigarettes.6 Numerous users also told the committee that their personal 
experiences in using ENDS had helped them quit tobacco cigarette smoking and 
greatly improved their health (see Chapter 2). 
1.15 A number of individuals who gave evidence to the committee noted that, due 
to the laws regarding ENDS, people who use the devices are labelled criminals.7 As 

                                              
3  Andy McEwan and Hayden McRobbie, Electronic Cigarettes: A briefing for stop smoking 

services, document tabled at a public hearing held in Sydney on 9 March 2016, p. 5. 

4  World Health Organisation, Electronic nicotine delivery systems, 1 September 2014, 
http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1 (accessed 15 March 
2016) p. 2. 

5  World Health Organisation, Electronic nicotine delivery systems, 1 September 2014, 
http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1 (accessed 15 March 
2016) p. 2; Mrs Judith Wolters, Committee Hansard, 9 March 2016, p. 8. 

6  New Nicotine Alliance Australia, Submission 200, [p. 2]; Dr Attila Danko, New Nicotine 
Alliance Australia, Committee Hansard, 9 March 2016, pp 1-2; Mr Clive Bates, Director, 
Counterfactual, Committee Hansard, 9 March 2016, p. 18. 

7  See, for example: Dr Attila Danko, New Nicotine Alliance Australia, Committee Hansard, 
9 March 2016, p. 1; Ms Angela Gordon, Committee Hansard, 9 March 2016, p. 3, 
Ms Jennifer Stone, Committee Hansard, 9 March 2016, p. 5. 

http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1
http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1
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nicotine is listed as a Schedule 7 Poison under the Standard for the Uniform 
Scheduling of Medicines and Poisons (SUSMP), its use is highly controlled under 
federal, state and territory law, preventing the usage of ENDS for therapeutic or 
personal use. Submitters to the committee indicated that this has resulted in many 
people illegally procuring liquid nicotine in order to quit smoking, causing them to 
feel that they are being criminalised for giving up smoking 'the wrong way'.8 
1.16 Dr Attila Danko of the New Nicotine Alliance Australia stated: 

We stand here today as a group of people representing many thousands of 
Australians who have only managed to give up smoking by breaking the 
law. I myself smoked daily from the age of 11 and was unable to give up 
smoking any other way except by using nicotine electronic cigarettes. I am 
a criminal, because Australia treats the nicotine I use in my e-cigarettes 
under schedule 7 poisons laws as a dangerous poison with hefty penalties 
for possession.9 

1.17 Dr Danko cited data from the Australian Cancer Council stating that, as of 
late 2014, close to 15 per cent of smokers and recent ex-smokers in Australia (almost 
half a million people) regularly used e-cigarettes despite the restrictions prohibiting 
their use.10   

Regulation of ENDS 
1.18 In Australia, ENDS are regulated under a complex combination of 
Commonwealth and state laws. While no laws are yet directed specifically at the 
regulation of ENDS, laws regulating poisons, therapeutic goods and tobacco control 
affect the legal status of the devices.11 
1.19 At all levels of regulation, the status of ENDS' legality is dependent on: 

(a) whether the ENDS contain liquid nicotine; 
(b) whether the ENDS is sold commercially or are owned solely for 

personal use; and 
(c) whether the ENDS claims to be of therapeutic value. 

1.20 The laws at both the Commonwealth and state/territory level are set out 
below. 
  

                                              
8  Dr Attila Danko, New Nicotine Alliance Australia, Committee Hansard, 9 March 2016, p. 5. 

9  Dr Attila Danko, New Nicotine Alliance Australia, Committee Hansard, 9 March 2016, p. 1. 

10  Dr Attila Danko, New Nicotine Alliance Australia, Committee Hansard, 9 March 2016, p. 2. 

11  Quit Victoria, Legal status of electronic cigarettes in Australia, September 2015, 
http://www.quit.org.au/downloads/resource/policy-advocacy/policy/legal-status-electronic-
cigarettes-australia.pdf (accessed 18 February 2016). 

http://www.quit.org.au/downloads/resource/policy-advocacy/policy/legal-status-electronic-cigarettes-australia.pdf
http://www.quit.org.au/downloads/resource/policy-advocacy/policy/legal-status-electronic-cigarettes-australia.pdf
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Commonwealth regulation 
1.21 ENDS are regulated under two main Commonwealth Acts in Australia: 
• The SUSMP, which consists of 'decisions regarding the classification of 

medicines and poisons into Schedules for inclusion in the relevant legislation 
of the States and Territories';12 and 

• The Therapeutic Goods Act 1989 (TG Act), which currently does not list 
ENDS as a therapeutic good. 

1.22 Additionally, Australia is bound to the World Health Organisation Framework 
Convention on Tobacco Control (FCTC), which first came into force on 27 February 
2005. According to the Department of Health (department), parties to the treaty: 

recognise that it is their responsibility to protect present and future 
generations from the devastating health, social, environmental and 
economic consequences of tobacco consumption, in order to reduce the 
prevalence of tobacco use and exposure to tobacco smoke.13 

1.23 Nicotine can be used for human consumption as a prescription-only medicine 
under schedule 4 (S4) classification of the SUSMP. It is also listed as a poison under 
schedule 7 (S7) classification of the SUSMP, with the exception of preparations for 
human therapeutic use or in tobacco prepared and packed for smoking. If not 
classified as a therapeutic good, ENDS fall into the S7 classification.14 It is also illegal 
to manufacture, sell or supply nicotine to another person without proper licencing and 
authorisation, which prohibits the sale of liquid nicotine in retail stores.15 
1.24 While there are no explicit restrictions on the importation of liquid nicotine, it 
can be an offence to possess or use imported nicotine liquid, depending on the 
relevant state and territory laws where jurisdiction applies.16 However, a patient 
wishing to obtain liquid nicotine for the purposes of quitting tobacco smoking can 
import a three-month supply of liquid nicotine with the prescription of an Australian 
registered medical practitioner.17 An importer cannot import more than 15 months' 
supply of liquid nicotine in a 12 month period.18 However, the committee heard 
                                              
12  Therapeutic Goods Administration, The Poisons Standard (the SUSMP), 11 March 2016, 

http://www.tga.gov.au/publication/poisons-standard-susmp (accessed 15 March 2016). 

13  Department of Health, Supplementary Submission 444.1, p. 4. 

14  Heather Douglas, Wayne Hall and Coral Gartner, 'E-cigarettes and the law in Australia', 
Australian Family Physician, vol. 44, no. 6, p. 416. 

15  Heather Douglas, Wayne Hall and Coral Gartner, 'E-cigarettes and the law in Australia', 
Australian Family Physician, vol. 44, no. 6, p. 416. 

16  Heather Douglas, Wayne Hall and Coral Gartner, 'E-cigarettes and the law in Australia', 
Australian Family Physician, vol. 44, no. 6, p. 416. 

17  Heather Douglas, Wayne Hall and Coral Gartner, 'E-cigarettes and the law in Australia', 
Australian Family Physician, vol. 44, no. 6, p. 416. 

18  Quit Victoria, Legal status of electronic cigarettes in Australia, September 2015, 
http://www.quit.org.au/downloads/resource/policy-advocacy/policy/legal-status-electronic-
cigarettes-australia.pdf (accessed 18 February 2016) p. 3. 

http://www.tga.gov.au/publication/poisons-standard-susmp
http://www.quit.org.au/downloads/resource/policy-advocacy/policy/legal-status-electronic-cigarettes-australia.pdf
http://www.quit.org.au/downloads/resource/policy-advocacy/policy/legal-status-electronic-cigarettes-australia.pdf
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evidence that this method is infrequently used as many medical practitioners are wary 
as it is an 'irregular' practice.19 
1.25 The TG Act currently does not list any form of ENDS as a therapeutic good. 
Any product claiming a therapeutic benefit would be referred to the Therapeutic 
Goods Administration for scrutiny.20  
State regulation 
1.26 The laws relating to ENDS can differ radically depending on the state or 
territory a user resides in. The inconsistency in legislation was noted in evidence to 
the committee. See Table 1 for an overview of the relevant legislation applicable in 
each state and territory. 
1.27 The sale of products resembling a tobacco product is prohibited in 
South Australia, Western Australia, New South Wales (NSW) and Queensland.21 In 
2014, Queensland further restricted ENDS use by including 'personal vaporisers' in its 
definition of a 'smoking product', which applies laws regarding tobacco cigarettes to 
ENDS as well. For example, while it is not illegal to possess an ENDS that does not 
contain nicotine, it is illegal under the new Queensland legislation to inhale from 
an ENDS.22 
1.28 Further restrictions have recently been brought into NSW legislation. The 
Public Health (Tobacco) Amendment (E-cigarettes) Bill 2015 was introduced into the 
NSW Parliament on 6 May 2015 in order to amend the Public Health (Tobacco) Act 
2008. It focussed on regulating the sale, advertising, and restrictions to children of 
ENDS.23 It also set the penalties for the sale of e-cigarettes and accessories to a minor 
at $11,000 for an individual and $55,000 for a corporation, increasing in severity with 
subsequent offences. The provisions are now law as of 1 December 2015. 
1.29 In the Australian Capital Territory (ACT) and Tasmania, it is prohibited to 
sell a 'toy or food' which resembles (or is intended to resemble) a tobacco product. It 
has been noted that 'if it could be proven that e-cigarettes were intentionally marketed 
to children, it might be possible to argue they were being marketed as a toy and 
therefore breach the law'.24 These jurisdictions do not currently have specific 

                                              
19  Dr Attila Danko, New Nicotine Alliance Australia, Committee Hansard, 9 March 2016, p. 4. 

20  Heather Douglas, Wayne Hall and Coral Gartner, 'E-cigarettes and the law in Australia', 
Australian Family Physician, vol. 44, no. 6, p. 416. 

21  Heather Douglas, Wayne Hall and Coral Gartner, 'E-cigarettes and the law in Australia', 
Australian Family Physician, vol. 44, no. 6, p. 416. 

22  Heather Douglas, Wayne Hall and Coral Gartner, 'E-cigarettes and the law in Australia', 
Australian Family Physician, vol. 44, no. 6, p. 416. 

23  New South Wales Government, Are electronic cigarettes legal in NSW? Fact Sheet, 
9 September 2015, http://www.health.nsw.gov.au/tobacco/Factsheets/e-cigs-are-they-legal.pdf 
(accessed 23 March 2016), p. 2.  

24  Heather Douglas, Wayne Hall and Coral Gartner, 'E-cigarettes and the law in Australia', 
Australian Family Physician, vol. 44, no. 6, p. 416. 

http://www.health.nsw.gov.au/tobacco/Factsheets/e-cigs-are-they-legal.pdf


 7 

 

regulations regarding ENDS. However, the ACT Government has announced its 
intention to tighten its regulation of the devices, including placing age limits on their 
purchase, significantly curtailing advertising, and restricting public use to be 
consistent with current restrictions for tobacco cigarettes.25 
1.30 In the Northern Territory, it is prohibited to sell 'a product designed for 
consumption by children if it resembles, or is packaged to resemble, a tobacco 
product; or it has, or is likely to have, the effect of encouraging children to smoke'.26 
ENDS are not restricted if they do not make a therapeutic claim and if they do not 
target children or encourage them to smoke.27  
1.31 Several of the states and territories have also held community consultations or 
inquiries assessing the merits and options regarding ENDS regulation. States holding 
reviews or inquiries include Tasmania and the ACT. The South Australian Parliament 
also established the Select Committee on E-cigarettes in June 2015 to consider the 
legislative response to ENDS. 
1.32 Laws relating to ENDS in Western Australia were recently the subject of legal 
challenge. This case, Hawkins v Van Heerden dealt with charges laid under 
section 106(a) of the Tobacco Products Control Act 2006 (WA), which restricts the 
sale of 'any food, toy or other product that is not a tobacco product but is designed to 
resemble a tobacco product or a package; or in packaging that is designed to resemble 
a tobacco product or a package.'28 The defendant was an online ENDS retailer who 
was found in possession of sixty devices. He claimed that the devices were not 
'designed to resemble a tobacco product'.29 
1.33 While at first instance Mr Van Heerden was found not guilty, on appeal the 
Supreme Court of Western Australia overturned the verdict. Justice Pritchard found 
that the first-instance magistrate had erred in declining to accept evidence of the 
appearance of an ENDS device during its use, and in not considering the full range of 
similarities between a traditional cigarette or cigar, and an ENDS device, and that the 
device was intended to resemble a tobacco product.30 Mr Van Heerden attempted to 

                                              
25  Henry Belot, 'Electronic cigarette use to be heavily restricted under proposed laws', 

The Canberra Times, 20 October 2015, http://www.canberratimes.com.au/act-news/electronic-
cigarette-use-to-be-heavily-restricted-under-proposed-laws-20151020-gkdlhy.html 
(accessed 23 March 2016). 

26  Heather Douglas, Wayne Hall and Coral Gartner, 'E-cigarettes and the law in Australia', 
Australian Family Physician, vol. 44, no. 6, p. 416. 

27  Heather Douglas, Wayne Hall and Coral Gartner, 'E-cigarettes and the law in Australia', 
Australian Family Physician, vol. 44, no. 6, p. 416. 

28  Heather Douglas, Wayne Hall and Coral Gartner, 'E-cigarettes and the law in Australia', 
Australian Family Physician, vol. 44, no. 6, p. 416. 

29  Heather Douglas, Wayne Hall and Coral Gartner, 'E-cigarettes and the law in Australia', 
Australian Family Physician, vol. 44, no. 6, p. 416. 

30  Hawkins v Van Heerden [2014] WASC 127 (10 April 2014). 

http://www.canberratimes.com.au/act-news/electronic-cigarette-use-to-be-heavily-restricted-under-proposed-laws-20151020-gkdlhy.html
http://www.canberratimes.com.au/act-news/electronic-cigarette-use-to-be-heavily-restricted-under-proposed-laws-20151020-gkdlhy.html
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challenge this verdict in the Court of Appeal, but his case was dismissed on 9 March 
2016.31 
1.34 In NSW, there has also been confusion regarding ENDS and their status in 
law. In April 2013, a man was charged with smoking a cigarette on a train station 
platform, a prohibited smoking area. While he later stated that he was smoking an 
ENDS device, the police officer involved stated that she witnessed him stamping out 
the cigarette, which would not occur with an ENDS.32 This incident highlights the 
confusion that can arise regarding the legislation and the challenges that law 
enforcement face in attempting to maintain ENDS regulation. 

Table 1: State and territory legislation applicable to the regulation of ENDS 

State Legislation 

NSW Public Health (Tobacco) Act 2008 
Poisons List NSW 
Poisons and Therapeutic Goods Act 1966 
Poisons and Therapeutic Goods Regulation 2008 

QLD Tobacco and Other Smoking Products Act 1998 
Health Legislation Amendment Bill 2014 Part 8 Amendment of Tobacco 
and Other Smoking Products Act 1998 
Health Act 1937 
Health (Drugs and Poisons) Regulation 1996 

VIC Tobacco Act 1987 
Drugs, Poisons and Controlled Substances Act 1981 
Drugs, Poisons and Controlled Substances Regulations 2006 

TAS Public Health Act 1997 
Poisons Act 1971 
Poisons Regulation 2008 

SA Tobacco Products Regulation Act 1997 

                                              
31  Alisha O'Flaherty, 'E-cigarette vendor loses fight against conviction for breaching WA tobacco 

laws', ABC News, 10 March 2016, http://www.abc.net.au/news/2016-03-10/electronic-
cigarettes-vendor-vincent-van-heerden-loses-appeal/7236440 (accessed 17 March 2016). 

32  Richard Noone, 'Anthony Campo fined $300 for smoking on Gosford Train Station', 
Daily Telegraph, 23 December 2013, http://www.dailytelegraph.com.au/newslocal/central-
coast/anthony-campo-fined-300-for-smoking-on-gosford-train-station/story-fngr8h0p-
1226787202325 (accessed 30 March 2016). 

http://www.abc.net.au/news/2016-03-10/electronic-cigarettes-vendor-vincent-van-heerden-loses-appeal/7236440
http://www.abc.net.au/news/2016-03-10/electronic-cigarettes-vendor-vincent-van-heerden-loses-appeal/7236440
http://www.dailytelegraph.com.au/newslocal/central-coast/anthony-campo-fined-300-for-smoking-on-gosford-train-station/story-fngr8h0p-1226787202325
http://www.dailytelegraph.com.au/newslocal/central-coast/anthony-campo-fined-300-for-smoking-on-gosford-train-station/story-fngr8h0p-1226787202325
http://www.dailytelegraph.com.au/newslocal/central-coast/anthony-campo-fined-300-for-smoking-on-gosford-train-station/story-fngr8h0p-1226787202325
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Controlled Substances Act 1984 
Controlled Substances (Poisons) Regulations 2011 

WA Tobacco Products Control Act 2006 
Poisons Act 1964 

ACT Tobacco Act 1927 
Medicines, Poisons and Therapeutic Goods Act 2008 

NT Tobacco Control Act 2002 
Medicines Poisons and Therapeutic Goods Act 2012 

 
International trends 
1.35 Australia's prohibitive regulation of ENDS was argued by some submitters 
and witnesses to be out of step compared to responses in international jurisdictions. A 
2014 World Health Organisation (WHO) report into ENDS suggested that the devices 
are available in at least 62 countries, amounting to half of the world's population.33  
1.36 The international market for ENDS is reported to have generated 
approximately US$3 billion in sales in 2013.34 While the majority of the market is 
made up of small independent operators, the WHO reported that many transnational 
tobacco companies are entering the market and 'aggressively competing with the 
independent companies to gain market share'.35 
1.37 Some submitters and witnesses to the inquiry pointed to the United 
Kingdom (UK) jurisdiction as an example of the effective regulation of ENDS.36 In 
both UK and European Union law, ENDS are legally available and regulated under 
general product safety regulations which do not require product testing before being 
placed on the market; however, ENDS manufactures can obtain a medicinal licence if 
their products are for therapeutic use.37 
1.38 Additionally, there has been a concerted effort in the UK to ensure that ENDS 
are available to those wishing to use the devices as a safer alternative to tobacco 

                                              
33  World Health Organisation, Electronic nicotine delivery systems, 1 September 2014, p. 3, 

http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1 (accessed 15 March 
2016). 

34  World Health Organisation, Electronic nicotine delivery systems, 1 September 2014, p. 2. 

35  World Health Organisation, Electronic nicotine delivery systems, 1 September 2014, p. 3. 

36  See: Professor Gerry Stimson and Mr Clive Bates, Committee Hansard, 9 March 2016, 
pp 15-17. 

37  Public Health England, E-cigarettes: an evidence update, 19 August 2015, 
https://www.gov.uk/government/publications/e-cigarettes-an-evidence-update (accessed 15 
March 2016), p. 20. 

http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1
https://www.gov.uk/government/publications/e-cigarettes-an-evidence-update
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cigarettes. As an example, Professor Gerry Stimson informed the committee that 
guidelines for professionals working in tobacco cessation clinics have been distributed 
in order to provide the most current evidence and create clear recommendations for 
those wishing to use the devices.38 
1.39 Other jurisdictions have also chosen to regulate ENDS as alternative 
consumer products to tobacco cigarettes, as opposed to therapeutic goods. The Food 
and Drug Administration in the United States has proposed a rule to extend the 
agency's authority to include ENDS, which would subject manufacturers to 
requirements for registration, reporting, advertising and restrictions on the claims 
regarding reduced risk.39 

                                              
38  Professor Gerry Stimson, Submission 141, p. 5. 

39  Professor Riccardo Polosa, Submission 92, p. 2. 



  

 

Chapter 2 
Personal choice and electronic nicotine delivery systems 

2.1 The evidence provided to the committee regarding the policy approaches for 
regulating electronic nicotine delivery systems (ENDS) revealed a significant rift 
between two philosophies: those who argued for 'tobacco control', and those who 
emphasised 'harm reduction'. As these perspectives inform the larger debate regarding 
ENDS, these principles will be explored before turning to more specific claims in the 
debate. 

'Precautionary principle' 
2.2 Those supporting the continued restriction of ENDS argued the devices should 
remain illegal until such time as more evidence is available to fully inform users of the 
associated health risks. This was labelled by some as the 'precautionary principle' or 
'tobacco control' principle, in which the policy response is focussed on tightening 
tobacco regulation as much as possible to reduce availability, and consequently reduce 
harm to users.1 
2.3 The precautionary principle was evident in submissions provided to the 
inquiry by medical and public health organisations.2 It was argued that after many 
decades of policy and regulation against tobacco, relaxing restrictions on the use of 
ENDS would be a move that supports nicotine consumption, which could destabilise 
efforts to curb tobacco cigarette use. Furthermore, allowing the use of ENDS could be 
problematic to implement in the Australian policy environment, which is 
predominantly designed to restrict the use of tobacco. For example, as ENDS are 
designed to look like tobacco cigarettes, it could create uncertainty in how smoke-free 
policies are applied.3 
2.4 The Department of Health (department) is following an approach in line with 
the precautionary principle. According to its submission, the department is 'taking a 
precautionary approach' and 'is continuing to examine the regulatory framework 
governing ENDS in Australia'.4 It pointed instead to a number of nicotine replacement 
therapies subsidised by the government to assist smokers in quitting, and did not 
include ENDS in this list.5 This suggests that the priority for the department is in 

                                              
1  Dr Alex Wodak, Australian Drug Law Reform Foundation, Committee Hansard, 9 March 2016, 

pp 10-11. 

2  Royal Australasian College of Physicians, Submission 261, p. 7; Public Health Association of 
Australia, Submission 172, p. 10; Australian Health Promotion Association, Submission 91, 
p. 2. 

3  See: World Health Organisation, Electronic nicotine delivery systems, 1 September 2014, 
http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1 (accessed 15 March 
2016) p. 8. 

4  Department of Health, Supplementary Submission 444.1, p. 5. 

5  Department of Health, Supplementary Submission 444.1, p. 6. 

http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1
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tobacco control, and to further reduce rates of smoking using currently accepted and 
orthodox methods. 
2.5 The Australian Medical Association (AMA) also follows this principle, as 
evidenced in its submission. It stated that tobacco control measures are widely 
accepted in the Australian community, and have successfully reduced tobacco 
smoking in the past two decades.6 The AMA stated that it supported governmental 
regulation of tobacco smoking, and 'that these measures should extend to newer 
products such as e-cigarettes'.7 

'Harm reduction principle' 
2.6 Submitters and witnesses advocating to end the prohibition of ENDS argued 
that the precautionary principle was misguided. These stakeholders put forward the 
view that the 'harm reduction' principle should take precedence when applied to the 
ENDS debate, arguing that the public policy focus should be preventing further harm 
to people when it can be avoided.8 Policies such as methadone clinics for heroin users 
and needle exchanges for drug users were cited as examples of harm reduction 
policy.9 
2.7 Dr Alex Wodak, President of the Australian Drug Law Reform Foundation, 
argued that the harm reduction principle in relation to tobacco focussed on reducing 
the harmful effects on people: 

[T]he central objective is decreasing harm—that is, death, disease, crime, 
corruption, violence and so on. In this case also there is the huge economic 
cost of smoking. If people can find some way of still ingesting nicotine 
which is much less harmful than tobacco, so be it.10 

2.8 Professor Gerry Stimson, Emeritus Professor at Imperial College London, 
concurred with Dr Wodak's perspective, arguing that the effects of smoking tobacco 
cigarettes have been disastrous for public health. Professor Stimson cited psychiatrist 
Michael Russell's statement that people 'smoke for the nicotine and die from the tar', 
illustrating his point that it is the combustive effect in cigarettes which causes the most 
harm rather than nicotine itself.11 In relation to tobacco, Professor Stimson stated that 

                                              
6  Australian Medical Association, Submission 112, p. 3. 

7  Australian Medical Association, Submission 112, p. 3. 

8  See: Dr Alex Wodak, Committee Hansard, 9 March 2016, p. 10; Professor Gerry Stimson, 
Committee Hansard, 9 March 2016, p. 15. 

9  Dr Alex Wodak, Australian Drug Law Reform Foundation, Committee Hansard, 9 March 2016, 
p. 10. 

10  Dr Alex Wodak, Australian Drug Law Reform Foundation, Committee Hansard, 9 March 2016, 
p. 10. 

11  Professor Gerry Stimson, Submission 141, p. 2; see also Dr Alex Wodak, Australian Drug Law 
Reform Foundation, Committee Hansard, 9 March 2016, p. 10. 
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harm reduction works primarily because it 'does not require a smoker to give up both 
smoking and nicotine'.12 Further: 

Tobacco harm reduction—the availability of low risk alternatives to 
smoking for those who cannot or do not wish to quit using nicotine—
recognises that smoking is primarily driven by seeking nicotine and that 
there are many people who are unable or unwilling to stop using nicotine.13 

2.9 The recognition that some smokers would never be able to give up their 
addiction to nicotine was also noted by Dr Paul Martin, who argued that denying 
people the opportunity to use ENDS negatively impacted their health: 

The fact is that there are people who will never quit smoking—even if it 
were made illegal—and denying them the option to continue their nicotine 
habit, while minimising the harm to themselves and more importantly, to 
others, is far more dangerous.  

Our focus should be on harm minimisation—both for the individual and 
society—when creating such legislation.14 

2.10 Minimising the harm caused by smoking, as opposed to eliminating it, was at 
the crux of this perspective. This methodology allows a flexible approach in 
legislating ENDS, and recognises how difficult it is to quit tobacco cigarette smoking. 
It also allows for personal choice in how to quit smoking and whether to continue to 
consume nicotine. 
2.11 Furthermore, submitters advocating this approach argued that the damage 
caused by tobacco greatly outweighed the risks posed by ENDS. Professor Riccardo 
Polosa submitted: 

With any emerging behavior associated with exposure to inhalational 
agents, there is legitimate cause for concern and a need for study of 
potential harm. However, this potential risk must be taken in the context 
of known harm of cigarette smoking in individuals who are already 
smoking.15 

2.12 This point was further illustrated by Dr Attila Danko, President of the New 
Nicotine Alliance Australia, who noted that by the end of this century, approximately 
one billion people worldwide may die of smoking-related diseases and illnesses.16 
Dr Danko further noted the studies demonstrating the significantly lessened harm to 
users of ENDS when compared to tobacco cigarettes.17 The risk of maintaining the 
status quo was therefore argued to far outweigh the risks associated with ENDS, 
particularly in light of the substantially greater risk posed by tobacco cigarettes. 

                                              
12  Professor Gerry Stimson, Submission 141, p. 2 (emphasis in original). 

13  Professor Gerry Stimson, Submission 141, p. 2 

14  Dr Paul Martin, Submission 123, p. 2 (emphasis in original). 

15  Professor Riccardo Polosa, Submission 92, p. 2. 

16  Dr Attila Danko, New Nicotine Alliance Australia, Committee Hansard, 9 March 2016, p. 9. 

17  Dr Attila Danko, New Nicotine Alliance Australia, Committee Hansard, 9 March 2016, p. 9. 
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Arguments in favour of relaxing restrictions on the use of ENDS 
2.13 The key arguments put forward by submitters advocating for a relaxation of 
restrictions on the use of ENDS was that the current regulatory framework: causes 
harm to individuals and society as a whole by denying individuals a product which 
can assist them to quit tobacco smoking; prohibits the use of a product which is less 
harmful than legal tobacco products; and unnecessarily penalises (and even 
criminalises) individuals for behaviour that should not be illegal.  

Using ENDS to quit tobacco cigarette smoking 
2.14 Various submitters and witnesses argued that ENDS should be legalised as 
they are a successful tool to assist individuals quit smoking cigarettes. A number of 
these individuals explained their struggles with quitting tobacco cigarette smoking and 
the impact of ENDS.18 Dr Ewa Huebner described her experience in her submission: 

I smoked my first cigarette at the age of 15. Very soon it became a habit, 
which lasted for 48 years. I never really wanted to quit, my motivation to 
try "something else" was the change in social attitude to smokers and the 
rising cost of cigarettes. I first used a personal vaporiser in December 2011. 
From the first puff I never again had the urge to smoke. Quitting cigarettes 
required no strong will, and no fight with withdrawal symptoms. It was one 
of the greatest surprises of my life. I have never smoked a single cigarette 
since, nor do I have any desire or inclination to do so.19 

2.15 Several witnesses at the public hearing told the committee that they had not 
successfully quit smoking using other nicotine replacement products or quitting aids, 
and that ENDS was their successful last resort.20 
2.16 In contrast to this evidence, the Public Health Association of Australia 
(PHAA) noted in its submission that a recent World Health Organisation (WHO) 
report into ENDS was less clear on the question of whether the use of ENDS can 
assist people to quit smoking.21 The WHO report referred to by the PHAA stated that 
trials comparing the effectiveness of ENDS and nicotine patches had shown 'similar, 
although low, efficacy for quitting smoking', and further: 

At this level of efficacy, the use of ENDS is likely to help some smokers to 
switch completely from cigarettes to ENDS. However, for a sizeable 
number of smokers ENDS use will result in the reduction of cigarette use 
rather than in quitting. This will lead to dual use of ENDS and cigarettes. 
Given the likely greater importance of duration of smoking (number of 
years smoking) over intensity (number of cigarettes smoked per day) in 

                                              
18  See, for example: Ms Christine May, Submission 99; Dr Attila Danko, New Nicotine Alliance 

Australia, Committee Hansard, 9 March 2016, pp 1-2, Dr Ewa Huebner, Submission 77, p. 1. 

19  Dr Ewa Huebner, Submission 77, p. 1. 

20  Mrs Judith Wolters, Committee Hansard, 9 March 2016, pp 2-3; Ms Angela Gordon, 
Committee Hansard, 9 March 2016, p. 7; Ms Donna Darvill, New Nicotine Alliance Australia, 
Committee Hansard, 9 March 2016, p. 8. 

21  Public Health Association of Australia, Submission 172, p. 10. 
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generating negative health consequences, dual use will have much smaller 
beneficial effects on overall survival compared with quitting smoking 
completely.22 

ENDS less harmful than tobacco cigarettes 
2.17 Some submitters and witnesses contended that the current research evidence 
suggests ENDS are significantly less harmful to users than tobacco cigarettes.23 
Mr Clive Bates informed the committee that in the United Kingdom, Public Health 
England (PHE) has stated this view clearly in a review of the current research.24 This 
2015 review conducted by PHE found that: 

Acknowledging that the evidence base on overall and relative risks of 
[e-cigarettes] in comparison with smoking was still developing, experts 
recently identified them as having around [4 per cent] of the relative harm 
of cigarettes overall (including social harm) and [5 per cent] of the harm to 
users.25 

2.18 The PHE review argued that reports ENDS were dangerous had been 'based 
on misinterpreted research findings' by the media and other outlets.26 In reviewing the 
available evidence, it concluded that while vaping may not be 100 per cent safe, 'most 
of the chemicals causing smoking-related disease are absent and the chemicals which 
are present pose limited danger'.27 
2.19 Professor Gerry Stimson supported this argument, particularly emphasising 
the harms of tobacco cigarettes in comparison to ENDS. Professor Stimson stated: 

Smoking tobacco is the most harmful way of delivering nicotine. In excess 
of 4,000 chemicals are released, a number of which are carcinogenic, along 
with carbon monoxide… Providing safer ways of delivering nicotine via 
e-cigarettes and other alternative nicotine delivery systems enables people 
to continue using nicotine but to avoid the health risks of smoking.28 

2.20 Submitters further noted that the technical design of ENDS creates less 
damage to the community at large by reducing or eliminating secondary smoke 
inhalation, which is produced by tobacco cigarettes. Dr Jim Lemon noted in his 

                                              
22  World Health Organisation, Electronic nicotine delivery systems, 1 September 2014, p. 6, 

http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1 
(accessed 15 March 2016). 

23  See, for example: New Nicotine Alliance Australia, Submission 200, [p. 2]; Mr Clive Bates, 
Director, Counterfactual, Committee Hansard, 9 March 2016, p. 18. 

24  Mr Clive Bates, Director, Counterfactual, Committee Hansard, 9 March 2016, p. 18. 

25  Public Health England, E-cigarettes: an evidence update, 19 August 2015, p. 7, 
https://www.gov.uk/government/publications/e-cigarettes-an-evidence-update 
(accessed 15 March 2016). 

26  Public Health England, E-cigarettes: an evidence update, 19 August 2015, p. 12. 

27  Public Health England, E-cigarettes: an evidence update, 19 August 2015, 
https://www.gov.uk/government/publications/e-cigarettes-an-evidence-update p. 7. 

28  Professor Gerry Stimson, Committee Hansard, 9 March 2016, p. 15. 

http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1
https://www.gov.uk/government/publications/e-cigarettes-an-evidence-update
https://www.gov.uk/government/publications/e-cigarettes-an-evidence-update
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submission that the vapour emitted from ENDS is 'physiologically inactive' and is not 
produced when the user is not inhaling, which substantially reduces risk of harm to 
those in the nearby environment.29 Some submitters argued that the lack of toxic 
chemicals in the vapour were at odds with the current regulations restricting the places 
ENDS can be used in many jurisdictions, and that these restrictions are a breach of 
personal liberty.30 
2.21 The WHO's 2014 report into ENDS claimed that the aerosol vapour exhaled 
by users can expose bystanders to nicotine and other harmful chemicals, although it 
conceded that the risk is lesser than second-hand smoke from tobacco cigarettes.31 
2.22 The Australasian Association of Convenience Stores argued in its submission 
that by allowing ENDS to be sold in a retail setting, it would provide greater choice 
for consumers seeking to substitute cigarettes with a safer option.32 
Illegal procurement of ENDS 
2.23 The committee was provided with a number of personal stories from 
witnesses explaining that, under the current law, they were viewed as criminals due to 
their procurement (through a variety of means) of ENDS and associated equipment.33 
Some of these individuals had provided ENDS for people who did not know where to 
source them.34 
2.24 Some witnesses told the committee that they were labelled as criminals 
because they had given up tobacco cigarette smoking the 'wrong way'.35 When asked 
by the committee what the 'right way' was to quit, witnesses advised that smokers 
were generally directed to use substances such as nicotine replacement therapy, 
prescribed medication, and over-the-counter products such as gum, lozenges and 
patches.36 All of these substances, it was noted, contain nicotine just as ENDS does, 

                                              
29  Dr Jim Lemon, Submission 84, [p. 4]. 

30  Mr George Gad, Submission 104. 

31  World Health Organisation, Electronic nicotine delivery systems, 1 September 2014, pp 4-5, 
http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1 (accessed 15 March 
2016) . 

32  Australasian Association of Convenience Stores, Submission 103, p. 8. 

33  See, for example: Dr Attila Danko, New Nicotine Alliance Australia, Committee Hansard, 
9 March 2016, p. 1; Ms Angela Gordon, Committee Hansard, 9 March 2016, p. 3, Ms Jennifer 
Stone, Committee Hansard, 9 March 2016, p. 5. 

34  Ms Angela Gordon, Committee Hansard, 9 March 2016, p. 3. 

35  Dr Attila Danko, New Nicotine Alliance Australia,  Committee Hansard, 9 March 2016, p. 1; 
Ms Angela Gordon, Committee Hansard, 9 March 2016, p. 3. 

36  Ms Jennifer Stone, Mrs Judith Wolters and Ms Angela Gordon, Committee Hansard, 9 March 
2016, p. 5. 

http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1
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but the majority of these substances are not subjected to the same restrictions due to 
their approval by the Therapeutic Goods Administration.37  
2.25 It was noted that at least two individuals have been prosecuted in Australia for 
offences relating to ENDS products, and that many users practice civil disobedience to 
use the devices, risking penalties from fines to a criminal record, in additional to 
social and personal consequences such as loss of employment and family breakdown 
due to official sanctions.38 

Arguments in favour of the current prohibition on ENDS 
2.26 Those who argued against changing the current prohibition on ENDS 
contended that the health risks posed by ENDS were too great in order to allow for 
widespread use in the Australian community. Furthermore, it was argued that relaxing 
restrictions on ENDS would substantially change the policy narrative that has been 
adopted for the past several decades in relation to tobacco cigarette smoking, and that 
allowing ENDS use would consequently allow tobacco to become socially acceptable 
once more. 

Health risks of ENDS to the individual and the community 
2.27 Concerns were raised by some submitters that increasing access to ENDS 
would lead to health risks for users.39 The WHO's 2014 report stated that the majority 
of ENDS have not been independently tested, 'but the limited testing has revealed 
wide variations in the nature of the toxicity of contents and emissions'.40 It noted that 
the health risks posed by ENDS include: 
• the variability of the ENDS' delivery of nicotine, depending on technical 

design, the method of usage, and the concentration of nicotine used in the 
solution;41 

• the presence of nicotine, which was described as a 'tumour promotor' as 
opposed to a direct cause of cancer; 

                                              
37  Ms Jennifer Stone, Committee Hansard, 9 March 2016, pp 5-6; Dr Attila Danko, New Nicotine 

Alliance Australia, Committee Hansard, 9 March 2016, pp 5-6.  

38  Ms Jennifer Stone, Committee Hansard, 9 March 2016, p. 6; Dr Attila Danko, New Nicotine 
Alliance Australia, Committee Hansard, 9 March 2016, p. 6.  

39  Public Health Association of Australia, Submission 172, p. 10; Australian Health Promotion 
Association, Submission 91, p. 2. 

40  World Health Organisation, Electronic nicotine delivery systems, 1 September 2014, p. 3 
http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1 (accessed 15 March 
2016). 

41  This concern was also noted in PHE's 2015 report, which found after analysis of multiple 
brands of ENDS liquid nicotine that there was significant inaccuracies of nicotine content in the 
solutions as opposed to what was labelled on the product: Public Health England, 
E-cigarettes: an evidence update, 19 August 2015, pp 67-68. 

http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10Rev1-en.pdf?ua=1
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• exposure of nicotine to children, adolescents, pregnant women and women of 
reproductive age, which can potentially lead to 'long-term consequences for 
brain development'; and 

• nicotine overdose or poisoning, usually by consuming or touching the 
liquid.42 

2.28 Deaths due to nicotine poisoning have been a critical concern of the medical 
community when considering ENDS. The Royal Australasian College of Physicians 
noted that a dose of liquid nicotine between 6.5 and 13 milligrams per kilogram of 
body weight is potentially lethal to half of subjects exposed to the quantity.43 In 
December 2014, an American toddler died after ingesting liquid nicotine commonly 
used in an ENDS, although it was unconfirmed whether the liquid was intended to be 
used for that purpose.44 Other reports have suggested further cases of children 
suffering nicotine poisoning or illness after consuming nicotine liquid.45  
2.29 The claim regarding nicotine's overall toxicity is disputed by the PHE report 
and some submitters to this inquiry, who suggested that it was extremely difficult to 
overdose as a result of consumption of nicotine. The PHE report argued that the 
toxicity of nicotine has been overstated. It stated that nicotine poisoning was limited to 
a certain level of toxicity due to the fact that even relatively small doses often result in 
nausea and vomiting, thus preventing users from continuing consumption.46 
Additionally, while suicides using liquid nicotine have been reported, the PHE report 
stated that it took an extremely high dosage (over 10,000mg of nicotine, compared to 
up to 360mg of nicotine per bottle of ENDS liquid nicotine) to result in death.47  
2.30 However, the PHE recognised the risk of accidental poisoning for children, 
and recommended the use of 'childproof' packaging to ensure children could not 
accidentally consume the liquid.48 As less than one teaspoon of liquid nicotine may 

                                              
42  World Health Organisation, Electronic nicotine delivery systems, 1 September 2014, 

pp 3-4.The WHO noted that data relating to these incidents is difficult to obtain, as many 
countries do not record such cases. However, it notes that there have been reports from the 
United States and the United Kingdom where nicotine overdose or poisoning has occurred. 

43  Answers to questions on notice from a public hearing held in Sydney on 9 March 2016, 
received from the Royal Australasian College of Physicians on 29 March 2016, p. 1. 

44  Anthony Rivas, 'E-Cig Liquid Nicotine Linked to 1-Year-Old's Death; Poison Control Centers 
Say FDA Should Move Forward With Regulations', Medical Today, 14 December 2014, 
http://www.medicaldaily.com/e-cig-liquid-nicotine-linked-1-year-olds-death-poison-control-
centers-say-fda-should-314392 (accessed 17 March 2016). 

45  Public Health England, E-cigarettes: an evidence update, 19 August 2015, p. 63 
https://www.gov.uk/government/publications/e-cigarettes-an-evidence-update 
(accessed 15 March 2016). 

46  Public Health England, E-cigarettes: an evidence update, 19 August 2015, p. 63. 

47  Public Health England, E-cigarettes: an evidence update, 19 August 2015, pp 63-64. 

48  Public Health England, E-cigarettes: an evidence update, 19 August 2015, p. 63. 

http://www.medicaldaily.com/e-cig-liquid-nicotine-linked-1-year-olds-death-poison-control-centers-say-fda-should-314392
http://www.medicaldaily.com/e-cig-liquid-nicotine-linked-1-year-olds-death-poison-control-centers-say-fda-should-314392
https://www.gov.uk/government/publications/e-cigarettes-an-evidence-update
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potentially be a lethal dose to a small child, some US jurisdictions have reportedly 
commenced implementing safety precautions on bottles of nicotine.49 

Lack of evidence on long-term health risks 
2.31 Submitters to the inquiry noted that as ENDS technology is relatively new, 
very little evidence exists on the long-term health impacts of ENDS use. A common 
thread running through submissions made by public health organisations was that 
ENDS should remain heavily regulated until more evidence becomes available. 
For example, the Australian Health Promotion Association (AHPA) stated: 

While the evidence is rapidly building, there are still many unknowns about 
E-cigarettes… [D]espite the vested "nanny-state" criticism, long-term 
evidence is crucial in formulating health promotion responses that protect 
everyone's right to enjoy a healthy and happy existence. As such, the 
overall long-term impact of E-cigarettes must be known before they are 
considered for legalisation (let alone regulation).50 

2.32 Those supporting the use of ENDS argued strongly against this position. 
Several submitters argued that the lack of evidence on the long-term effects of ENDS 
should be weighed against the anticipated long-term effects of tobacco cigarette 
smoking. According to this contention, evidence already exists regarding the harm 
that will be caused due to tobacco cigarette smoking, which could be reduced or 
potentially eliminated by ENDS. Professor Stimson stated: 

I think the precautionary principle here simply does not work. When you 
apply the precautionary principle you are supposed to look at the 
consequences of both action and inaction. If you ban something that is 
much safer than the product that is the market norm and you do that saying, 
'Well, we don't know how dangerous it is; we'd better ban it,' the danger is 
that you just leave people to smoke. It is a kind of reckless precaution: you 
think you are being responsible and cautious but by denying people an 
option to move to a product that is much lower risk—because you are not 
absolutely sure it is lower risk, or you are not paying attention to what we 
do know but concentrating on what we do not know—you might actually be 
putting people in greater danger.51 

2.33 The risk of inaction was therefore strongly argued to outweigh the potential 
long-term health risks of using ENDS, meaning that smokers should be granted the 
choice to use ENDS. 

                                              
49  Answers to questions on notice from a public hearing held in Sydney on 09 March 2016, 

received from the Royal Australasian College of Physicians on 29 March 2016, p. 1; 
Anthony Rivas, 'E-Cig Liquid Nicotine Linked to 1-Year-Old's Death; Poison Control Centers 
Say FDA Should Move Forward With Regulations', Medical Today, 14 December 2014, 
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50  Australian Health Promotion Association, Submission 91, p. 2. See also: Royal Australasian 
College of Physicians, Submission 261, p. 7. 

51  Professor Gerry Stimson Committee Hansard, 9 March 2016, p. 19. 
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A 'gateway' product 
2.34 Public health organisations argued that the deregulation of ENDS would allow 
the devices to operate as 'gateway' products, which would introduce users to tobacco 
cigarettes.52 The AHPA argued in its submission that the introduction of ENDS may 
'normalise' the act of smoking (regardless of whether a person smoked a tobacco 
cigarette or used an ENDS device), 'thus indirectly encouraging more tobacco 
smoking overall.'53 However, the WHO's 2014 report noted that it was difficult to 
obtain data to validate this theory, and further stated that most ENDS users were either 
current or former tobacco cigarette smokers.54  
2.35 The Royal Australasian College of Physicians expressed concern that ending 
the current ban on ENDS would result in young people taking up the use of these 
devices, which may in turn lead to experimentation with other forms of nicotine 
products such as tobacco cigarettes.55 The WHO report also noted this point, 
recognising that there was a concern in the medical profession that it was possible that 
children may start using nicotine by using ENDS, which could then lead to a switch to 
tobacco cigarette smoking.56 
2.36 It was further argued that the introduction of ENDS could 'renormalize' 
tobacco smoking, which would negate many decades' work to reduce it. The WHO 
report outlined this argument, which states that deregulation of ENDS could 'enhance 
the attractiveness of smoking itself and perpetuate the smoking epidemic'.57 
2.37 Many submitters in favour of deregulation rejected the argument that the 
introduction of ENDS would result in a 'gateway' effect.58 It was argued that there is 
evidence to suggest that the overwhelming majority of those who use ENDS are 
smokers or former-smokers.59 Additionally, these studies also showed that the 
proportion of users who were not smokers previously was negligible, and had found 
no evidence as of yet of a 'gateway effect' taking place in deregulated jurisdictions.60 
Mr Michael Monteney made the point that this argument did not consider that it would 
offer a different gateway, namely that which would assist tobacco cigarette smokers to 
quit.61 
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53  Australian Health Promotion Association, Submission 91, p. 2. 

54  World Health Organisation, Electronic nicotine delivery systems, 1 September 2014, p. 6. 
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Committee view 
2.38 The question of how best to approach the regulation of electronic nicotine 
delivery systems (ENDS) is a complex one. There are undoubtedly positive benefits to 
be gained from the broader availability of these devices, particularly in relation to 
their use as a smoking cessation aid. However, the lack of data on the long-term health 
effects of ENDS use, as well as concerns about other possible consequences arising 
from the normalisation of these products highlighted by the WHO and others, mean 
that a degree of caution is still warranted. 
2.39 The committee heard compelling first-hand evidence from individuals who 
had managed to quit smoking through the use of ENDS devices. It seems clear that for 
this cohort, the health risks associated with using ENDS devices are significantly 
lower than continuing to smoke tobacco cigarettes. As such, the committee has no 
in-principle concerns with ENDS products being made available in Australia for use 
as a smoking cessation aid, in the same way that other medical quitting aids are 
available. Ensuring that liquid nicotine and the ENDS devices themselves are 
available on a prescription-only basis could provide a measure of control over how 
these products are being used in the community. 
2.40 This in-principle support is subject to the caveat that, unlike proven 
anti-smoking aids like nicotine patches, which have been rigorously assessed by 
Australia's Therapeutic Goods Administration (TGA) before being approved for use 
here, no similar assessment of e-cigarettes has been undertaken. The committee notes 
that any company that wishes to legally market e-cigarettes as an anti-smoking aid in 
Australia needs to follow the standard process and apply to the TGA with evidence of 
the safety and efficacy of their product to allow the TGA to consider the product. 
To date, no company has been prepared to take this step. 
2.41 Given that some comparable international jurisdictions have taken a 
considerably more liberal approach to this issue, the Australian Government should 
continue to monitor the emerging international evidence around the safety, long-term 
health effects and efficacy of ENDS in order to appropriately adjust Australia's 
regulatory response in the future.  
 
 
 
 
Senator Chris Ketter 
Committee Chair 
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Additional Comments 
Senator David Leyonhjelm – Liberal Democratic Party 

1.1 I broadly endorse the committee's findings in the interim report, which 
focussed on ENDS. I am particularly keen to see nicotine in a form suitable for use in 
e-cigarettes exempted from Schedule 7 of the Poisons Standard (the SUSMP). 
The committee suggests this for the purpose of making ENDS available on a 
prescription basis pursuant to TGA rules. 
1.2 However, in my view it is unconscionable that a product known to be 
incredibly unhealthy—tobacco prepared and packed for smoking—is currently 
exempted, while a product known to be far less dangerous is not. Before involving the 
TGA, I believe Schedule 7 needs to be amended as a matter of urgency, so that vapers 
have access to the nicotine e-liquids that enable them to quit without fear of 
prosecution or having to go to a doctor. 
1.3 Beyond that, I have a few additional observations to make. First and most 
important, I find the application of the 'precautionary principle' to public health 
issues—and particularly this one—to be quite improper. It seems a concept developed 
to deal with environmental regulation has burst its banks and is now being applied 
recklessly and beyond its remit. 
1.4 Applying it here means that a product (ENDS) known to be much safer than the 
market norm (tobacco cigarettes) is effectively banned, leaving people to smoke.  
1.5 For this reason, I endorse the remarks made by Dr Alex Wodak with respect to 
harm reduction: 

If people can find some way of still ingesting nicotine which is much less 
harmful than tobacco, so be it.1 

1.6 The proper focus of public policy should be preventing further harm to people 
where it can be avoided, rather than engaging in the sort of magical thinking that says 
all harm can be eliminated. Prohibition and abstinence-only sex education sit at the 
end of that path. Together with applying the 'precautionary principle' to ENDS, they 
represent prime examples of making the perfect the enemy of the good.  
1.7 My second observation follows on from the last paragraph of the committee's 
interim report, with respect to 'comparable international jurisdictions'.  
1.8 During the course of this inquiry, I have become increasingly troubled by the 
response of Australian public health organisations to developments overseas, 
particularly in the UK and EU.  
1.9 However, this behaviour was particularly purblind and blatant with respect to 
ENDS, such that I think comment is necessary. There seemed to be a concerted effort 
underway among Australian public health bodies to ignore the combined findings and 

                                              
1  Committee Hansard, 9 March 2016, p. 10. 
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practices of Public Health England, the NHS, and work done in European countries 
and the USA.  
1.10 Australia used to suffer from what was known as 'the cultural cringe', whereby 
anything from overseas was assumed to be better than the 'local product'. However, it 
seems the country has overcorrected, such that we now have a reverse 'cultural cringe'. 
This produces an arrogant assumption that Australia has nothing to learn from 
'comparable international jurisdictions'. 
1.11 Since this is clearly not the case, some modesty and willingness to learn is 
required. 
 
 
 
Senator David Leyonhjelm  
Liberal Democratic Party 
 



  

 

Appendix 1 
 

Tabled documents 
1. Document tabled by the New Nicotine Alliance at a public hearing held in 

Sydney on 9 March 2016. 

2. Document tabled by Mr Terry Barnes at a public hearing held in Sydney on 
9 March 2016. 

3. Document tabled by Nicoventures at a public hearing held in Sydney on 
9 March 2016. 

 

Answers to questions on notice 
1. Answers to questions on notice from a public hearing held in Sydney on 

9 March 2016, received from the Royal Australasian College of Physicians on 
29 March 2016.  
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Appendix 2 
Public hearings and witnesses 

 
SYDNEY, 09 MARCH 2016 

BARNES, Mr Terry, Principal, Cormorant Policy Advice 

BATES, Mr Clive, Director, Counterfactual 

CARPENTER, Dr Anthony, Faculty Policy Advisory Committee, Australasian 
Faculty of Public Health Medicine, Royal Australasian College of Physicians 

DANKO, Dr Attila, President, New Nicotine Alliance Australia 

DARVILL, Ms Donna, Secretary, New Nicotine Alliance Australia 

GORDON, Ms Angela 

JENKINS, Dr Stephen, Director, Regulatory and Medical Affairs Asia Pacific, 
Nicoventures 

STIMSON, Professor Gerry 

STONE, Ms Jennifer Lynne 

WODAK, Dr Alex, AM, President, Australian Drug Law Reform Foundation 

WOLTERS, Mrs Judith 
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