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Chapter 1 
Background to the inquiry 

1.1 On 4 February 2016, the Senate referred the provisions of the Tax Laws 
Amendment (New Tax System for Managed Investment Trusts) Bill 2015, the Income 
Tax Rates Amendment (Managed Investment Trusts) Bill 2015, the Medicare Levy 
Amendment (Attribution Managed Investment Trusts) Bill 2015 and the Income Tax 
(Attribution Managed Investment Trusts—Offsets) Bill 2015 to the Economics 
Legislation Committee for inquiry and report by 10 March 2016. 
1.2 This package of bills would introduce a new system for taxing managed 
investment trusts.  

Conduct of the inquiry 
1.3 The committee advertised the inquiry on its website and wrote to relevant 
stakeholders and other interested parties inviting submissions. The committee received 
7 submissions, which are listed at Appendix 1. The committee also wrote to the 
Department of the Treasury which provided the committee with responses to 
Questions on Notice.  
1.4 The committee thanks all those who participated in, and assisted the 
committee with, the inquiry. 

Background 
1.5 Managed investment trusts are an important part of Australia's financial 
services landscape. According to the Assistant Minister to the Treasurer:  

As of June 2015, Australia had $2.6 trillion in funds under management, 
larger than Australia's gross domestic product and the capitalisation of 
Australia's stock exchange. It is one of the largest pools of managed funds 
in the world, and contributes jobs to the broader financial and insurance 
services industry, which employs over 400,000 people in Australia… 

Managed investment trusts are used by many Australians. Most of us are 
investors in managed investment trusts, either directly or indirectly through 
our superannuation funds.1 

1.6 The introduction of a new tax system for certain managed investment trusts 
follows the recommendations made by the Board of Taxation (the Board) in its report 
on the Review of the Taxation Arrangements Applying to Managed Investment Trusts 
in August 2009.2 

                                              
1  House of Representatives Hansard, Second Reading Speech, 3 December 2015, p. 14642. 

2  Explanatory Memorandum, p. 5. 
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1.7 The underlying taxation legislation that currently applies to managed 
investment trusts relates to trusts more generally.3 The Board was tasked with 
providing options for introducing a specific tax regime for managed investment trusts 
(MITs) which would enable Australia to become the financial services hub of Asia.4  
1.8 The Board concluded that the current taxation arrangements applying to trusts 
create a level of complexity and uncertainty for managed investment trusts that is 
unacceptable for an industry of its significance to the economy. This is primarily the 
result of the current trust taxation provision in Division 6 of Part III of the Income Tax 
Assessment Act 1936 (ITAA 1936) being largely developed at a time before trusts 
were used in Australia as widely-held, commercially operated, collective investment 
vehicles.5 
1.9 In the second reading speech, the Assistant Minster to the Treasurer noted 
that: 

…trust tax rules have not kept pace with the growing use of trusts as 
collective investment vehicles… 

The new rules will ensure that the managed investment funds industry is 
able to continue to operate through trust structures having regard to the 
commercial needs of industry, the needs of investors, and the need to ensure 
appropriate integrity, and minimise compliance and administrative costs.6  

1.10 EY succinctly explained some of the objectives of the reforms: 
The underlying objective of the reforms was to reduce complexity and 
increase certainty concerning the taxation of Australian widely-held 
collective investment vehicles and their investors, and to implement 
reforms which should also minimise compliance costs for both. The 
objective of the reforms reflects the various industries that utilise widely 
held trust structures for the efficient conduct of their respective non-closely 
held businesses, including in the asset management and broader funds 
investment industries with asset sectors including equities, bonds and 
interest-bearing securities, property, infrastructure and private equity.7  

1.11 The new tax system will significantly improve the operation of the taxation 
law for managed investment trusts by increasing certainty, allowing greater flexibility 
and reducing compliance costs. According to the Explanatory Memorandum, these 
reforms will enhance the competitiveness of Australia's funds management industry.8 

                                              
3  Board of Taxation, Review of the Taxation Arrangements Applying to Managed Investment 

Trusts, 2009, p. 1. 

4  Board of Taxation, Review of the Taxation Arrangements Applying to Managed Investment 
Trusts, 2009, pp. 4–5. 

5  Explanatory Memorandum, p. 5. 

6  House of Representatives Hansard, Second Reading Speech, 3 December 2015, pp. 14642, 
14644. 

7  Submission 2, p. [2]. 

8  Explanatory Memorandum, p. 6. 
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Key provisions of the bills 
1.12 The new tax system for managed investment trusts would apply to a managed 
trust only if: 
• the members of a managed trust have clearly defined interests in relation to 

the income and capital of the trust; and 
• the trustee of the managed investment trust makes a choice to apply the new 

tax system.9 
1.13 Managed investment trusts that choose to apply the new tax system would be 
known as attribution managed investment trusts (AMITs). Under the new tax system, 
AMITs would have the following benefits: 
• the trust will be treated as a fixed trust for income tax purposes; 
• for income tax purposes, the trust will be able to attribute amounts of taxable 

income, exempt income, non-assessable non-exempt income, tax offsets and 
credits to members on a fair and reasonable basis in accordance with their 
interests as set out in the constituent documents of the trust; and 

• if a trust discovers a variance between the amounts actually attributed to 
members for an income year, and the amounts that should have been 
attributed, the trust will be able to reconcile the variance in the income year 
that it is discovered by using the 'overs and unders' regime.10 

1.14 The amendments would also: 
• make the trustees of AMITs liable to pay tax in some circumstances; and 
• ensure that the Pay As You Go (PAYG) withholding provisions and the 

withholding tax liability provisions apply appropriately to AMITs and their 
members, including members that are custodians.11 

1.15 The new tax system would provide benefits to members of an AMIT because: 
• a 'character flow-through' model will apply to ensure that amounts derived or 

received by the trust that are attributed to members retain the character they 
had in the hands of the trustee for income tax purposes; 

• double taxation that might otherwise arise will be reduced because members 
will be able to make annual upward and downward adjustments to the cost 
bases of their interests in the trust; and  

• the taxation treatment of tax deferred and tax free distributions made by the 
trust is clarified.12 

                                              
9  Explanatory Memorandum, p. 6. 

10  Explanatory Memorandum, pp. 6–7. 

11  Explanatory Memorandum, p. 7. 

12  Explanatory Memorandum, p. 7. 
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1.16 The amendments would also: 
• transfer the definition of a managed investment trust from the Tax 

Administration Act 1953 (TAA 1953) to the Income Tax Administration Act 
1997 (ITAA 1997); 

• exclude superannuation funds and exempt entities that are entitled to a refund 
of excess imputation credits from the application of the 20 per cent tracing 
rule for public trading trusts in Division 6C of Part III of the ITAA 1936; 

• repeal the corporate unit trust rules in Division 6B of Part III of the ITAA 
1936; and 

• introduce an arm's length income rule for managed investment trusts.13 
1.17 The associated bills would support the introduction of the new tax system for 
managed investment trusts. That is: 
• the Income Tax Rates Amendment (Managed Investment Trusts) Bill 2015 

would make consequential amendments to the Income Tax Rates Act 1986; 
• the Medicare Levy Amendment (Attribution Managed Investment Trusts) Bill 

2015 would make consequential amendments to the Medicare Levy Act 1986; 
and 

• the Income Tax (Attribution Managed Investment Trusts—Offsets) Bill 2015 
would impose tax on the trustee of an AMIT in relation to amounts of a 
character relating to tax offsets in certain circumstances.14 

Key provisions of the bills 
1.18 The Tax Laws Amendment (New Tax System for Managed Investment 
Trusts) Bill 2015 establishes the new AMIT tax system and contains the key 
provisions of the reforms. 

Eligibility to apply the managed investment trust reforms 
1.19 A trust would qualify to be an AMIT, and be eligible to apply the new tax 
system, if, broadly, the trust is a managed investment trust and the members of the 
trust have clearly defined interests. Division 276 of the ITAA 1997 would apply to an 
AMIT and replace the general trust provisions in Division 6 of Part III of the ITAA 
1936. If trustees choose to apply the new tax system, the choice is irrevocable and will 
therefore apply for subsequent income years.15 
1.20 Debt-like trust instruments issued by the trust would be treated as debt 
interests for the purposes of working out whether a managed investment trust qualifies 
as an AMIT and in applying the attribution model.16 

                                              
13  Explanatory Memorandum, pp. 7–8. 

14  Explanatory Memorandum, p. 8. 

15  Explanatory Memorandum, p. 13. 

16  Explanatory Memorandum, p. 13. 
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1.21 A managed investment trust that is an AMIT would be treated as a fixed trust 
for the purposes of the income tax law.17 

The attribution model for managed investment funds 
1.22 The trustee of an AMIT must calculate the total of the amounts associated 
with the various activities of the trust that attract different tax consequences—that is, 
the trust component for each particular character. The trustee must then determine the 
amount of the trust components of particular characters and create a document 
recording those amounts.18 
1.23 The trustee will work out on a fair and reasonable basis how much of the 
determined trust component of a particular character should be attributed to each 
member, and issue an AMIT member annual (AMMA) statement to each member 
advising them of that amount. The amount that is recognised by a member for income 
tax purposes in relation to their investment in an AMIT is the determined member 
component.19 
Reconciling variances in calculating trust components of particular characters 
1.24 If a variance occurs in calculating the trust component of amounts with a 
particular character, the trustee of an AMIT can revise the determined trust 
components for the base year to which the variance relates and reissue AMMA 
statements, or apply the over and unders system to attribute the variance to members 
in the discovery year by adjusting the trust component of the relevant character in that 
year.20 
Trustee liable to pay tax 
1.25 The trustee of an AMIT would be liable to pay tax where: 
• the amount of the determined member component of a particular character 

that relates to assessable income falls short of the member component of that 
character; 

• the amount of the determined member component of a particular character 
that relates to a tax offset exceeds the member component of that character; 

• the sum of the determined member components of a particular character that 
relate to assessable income attributed to members is less than the determined 
trust component of that character; 

• unders of a particular character that relate to assessable income are not 
properly carried forward; or 

                                              
17  Explanatory Memorandum, p. 13. 

18  Explanatory Memorandum, p. 29. 

19  Explanatory Memorandum, p. 29. 

20  Explanatory Memorandum, p. 47. 
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• overs of a particular character that relate to a tax offset are not properly 
carried forward.21 

1.26 The trustee of an AMIT would be liable to pay tax on a determined member 
component that has been attributed to a foreign resident is some circumstances.22 

Operation of the withholding tax provisions 
1.27 An AMIT must withhold an amount from a deemed AMIT dividend, interest 
or royalties (AMIT DIR) payment that it makes to a member that is a foreign resident. 
A deemed AMIT DIR payment is the total of the determined member components of 
dividends, interest and royalties that are attributed to members as shown on the 
AMMA statements to the extent that it exceeds the total amount of any pre-AMMA 
actual payments made to those members. If an AMIT makes a deemed AMIT DIR 
payment, the AMIT must pay the Commissioner of Taxation (the Commissioner) an 
amount that the trustee would have to withhold if the deemed payment was an actual 
payment.23 
1.28 An AMIT must withhold an amount from the deemed fund payment that it 
makes to an entity whose address, or place for payment, is outside Australia. A 
deemed AMIT fund payment is the total amount of its Australian sourced determined 
member components of assessable income (other than dividends, interest and 
royalties) that is attributed to the members as shown on AMMA statements to the 
extent that it exceeds the amount of any pre-AMMA actual payments made to those 
members. If an AMIT makes a deemed fund payment, the AMIT must pay the 
Commissioner an amount that is equal to the amount that the trustee would have to 
withhold if the deemed payment was an actual payment. If the fund payment is made 
to another entity that has a place of payment or address in Australia, the AMIT must 
make information available to the recipient outlining certain details in relation to the 
fund payment.24 
1.29 If a custodian receives a deemed DIR payment from an AMIT, the custodian 
must withhold an amount from any related later payment to an entity whose address, 
or place for payment, is outside Australia. If the custodian makes a deemed payment 
that is attributable to a fund payment to an entity whose address, or place for payment, 
is outside Australia, the custodian must pay the Commissioner an amount that is equal 
to the amount that the custodian would have to withhold if the deemed payment was 
an actual payment. If the custodian makes a deemed DIR payment or deemed fund 
payment to another entity that has a place of payment or address in Australia, the 
custodian is required to make information available to the recipient outlining certain 
details in relation to that later payment.25  

                                              
21  Explanatory Memorandum, p. 69. 

22  Explanatory Memorandum, p. 69. 

23  Explanatory Memorandum, p. 86. 

24  Explanatory Memorandum, pp. 86–87. 

25  Explanatory Memorandum, p. 87. 
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1.30 If an entity that is not a custodian or a managed investment trust receives an 
amount of dividends, interest or royalties that is not a deemed payment from an 
AMIT, the entity must withhold an amount from any related later payment to an entity 
that is a foreign resident. If an entity makes a payment that is attributable to a fund 
payment that is a deemed payment to an entity that is a foreign resident, the entity 
must pay the Commissioner an amount that is equal to the amount that the entity 
would have to withhold if the deemed payment was an actual payment. If a fund 
payment is received by the entity, the entity must make information available in 
relation to the payment when another entity that is an Australian resident becomes 
entitled to the payment.26  
Taxation consequences for members 
1.31 The determined member component of a particular character flows through an 
AMIT to its members and retains its character. The determined member component of 
a particular character is generally the amount recorded on the AMMA statement sent 
to the member by the AMIT. In limited circumstances, a member can nominate a 
different determined member component of a particular character.27 
1.32  The cost base and reduced cost base of membership interests held by the 
member in an AMIT are adjusted downwards if the member's entitlements from the 
AMIT exceed the amounts of the determined trust components included in the 
member's assessable income. This can result in a capital gain arising for a member of 
a trust under certain circumstances, or a greater capital gain, or reduced capital loss, 
on the disposal of the membership interests. The cost base and reduced cost base of 
membership interests are adjusted upwards if a member's entitlements from the AMIT 
are less than the amounts of the determined trust components included in the 
member's assessable income. This can result in a reduced capital gain, or greater 
capital loss, on the disposal of the membership interests.28 
1.33 The tax deferred and tax free distributions made by an AMIT to a member 
will be applied to reduce the cost bases of the membership interests that are CGT 
assets, and reduce the tax costs of membership interests that are revenue assets.29 

Definition of a managed investment trust 
1.34 A managed investment trust would be defined in the ITAA 1997, with 
modifications to: 
• extend the start-up period during which a trust does not need to meet the 

widely-held and not closely-held requirements to qualify as a managed 
investment trust; 

                                              
26  Explanatory Memorandum, pp. 87–88. 

27  Explanatory Memorandum, p. 121. 

28  Explanatory Memorandum, pp. 121–122. 

29  Explanatory Memorandum, p. 122. 
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• modify the widely held requirements so that an eligible investor in a managed 
investment trust includes: a foreign life insurance company regulated under 
foreign law; a limited partnership, if at least 95 per cent of its membership 
interests are widely held throughout the income year, directly or indirectly by 
eligible investors and the remaining membership interests are beneficially 
owned by a general partner that habitually exercises the management power 
of the limited partnership; and, an entity that is, directly or indirectly, a wholly 
owned subsidiary of an entity that is an eligible investor, or two or more 
entities that are eligible investors; 

• clarify the operation of the rule that allows a trust to be treated as a managed 
investment trust in some circumstances where the only members of the trust 
are entities that qualify as eligible investors in a managed investment trust; 
and 

• clarify the operation of the rule that applies to extend the definition of a 
managed investment trust where no fund payment is made in relation to an 
income year.30  

Transitional arrangements 
1.35 Transitional rules would apply when an existing managed investment trust 
comes into the new tax system to recognise unders and overs that arise from an earlier 
income year.31 
1.36 Transitional rules would also ensure the amendments which clarify the 
taxation treatment of tax deferred and tax free distributions would apply on or after 
1 July 2011.32 
1.37 The amendments which extend the list of entities qualifying as eligible 
investors for the purposes of the widely held requirements that must be satisfied for a 
trust to qualify as a managed investment trust would apply from 1 July 2014.33 
1.38 The amendments that repeal the corporate unit trust rules and modify the 
operation of the 20 per cent tracing rule for public trading trusts apply on or after 
1 July 2016.34 

Commencement 
1.39 The new tax system for managed investment trusts applies to assessments for 
an income year starting on or after 1 July 2016. The trustee of a managed investment 

                                              
30  Explanatory Memorandum, p. 145. 

31  Explanatory Memorandum, p. 8. 

32  Explanatory Memorandum, p. 9. 

33  Explanatory Memorandum, p. 9. 

34  Explanatory Memorandum, p. 9. 
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trust will be able to make an irrevocable choice to apply the new tax system for the 
2015-16 income year in some circumstances.35  

Scrutiny of bills and compatibility with human rights  
1.40 The Standing Committee for the Scrutiny of Bills had no comments relating to 
the package of bills for the new tax system for AMITs.36 
1.41 The package of bills is compatible with human rights as it does not raise any 
human rights issues.37 

Financial impact 
1.42 The measure to introduce a new tax system for managed investment trusts is 
expected to increase government revenue by $5 million in 2016–17, $50 million in 
2017–18 and $70 million in 2018–19.38 
  

                                              
35  Explanatory Memorandum, p. 3. 

36  Index of Bills Considered by the Committee, 2 March 2016.  

37  Explanatory Memorandum, p. 175. 

38  Explanatory Memorandum, p. 3. 
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Chapter 2 
Views on the package of bills 

2.1 This chapter evaluates the level of stakeholder support for a new tax system 
for managed investment trusts before examining concerns raised by stakeholders in 
regard to a number of specific provisions.  

General views on the package of bills 
2.2 The AMIT legislation has been in development since 2010 and has benefited 
from extensive consultation with all of the major stakeholders, including the Financial 
Services Council (FSC), Property Council of Australia (PCA) and the Australian 
Custodial Services Association (ACSA).1 
2.3 All of the submissions received from stakeholders indicated support for the 
introduction of a new tax system for managed investment trusts. The FSC fully 
supported the passage of the regime as currently formulated, noting: 

There has been open and honest consultation with industry stakeholders and 
the regime is now workable and effective. We believe the legislation that 
has been presented to Parliament is a good compromise between the 
industry desire for simplicity versus the complexity of integrity measures to 
ensure compliance.2 

2.4 Recognising the need for Australia to have world class asset management 
rules for MITs, EY supported: 

…tax reform for MITs and this package of optional AMIT measures (for 
eligible MITs) should be of overall significant benefit to the managed funds 
industry.3 

2.5 The PCA outlined the benefits for the property investment industry: 
The reforms will provide certainty to industry and help attract patient long 
term capital that Australia needs to build prosperity.4 

2.6 Even ACSA, which raised concerns with specific provisions of the bill, were: 
…generally supportive of the MIT reforms and the certainty created around 
long standing anomalies and gaps in the current trust tax legislative 
framework.5 

                                              
1  See, for example, AMP, Submission 1; and the Tax Institute and the Business Law Section of 

the Law Council of Australia, Submission 3. 

2  Submission 5, p. 1. 

3  Submission 2, p. [2]. 

4  Submission 6, p. 1. 

5  Submission 4, p. 3. 
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2.7 Many stakeholders also welcomed the development of Law Companion 
Guidelines being released by the ATO prior to the legislation being enacted to 
complement the introduction of the new tax system.6 To reduce risks associated with 
implementing the new tax system, the Australian Institute of Superannuation Trustees 
(AIST) advocated for continued development of the Law Companion Guidelines and 
other ATO rulings.7 

Post-implementation review 
2.8 Given the importance and complexity of the AMIT reforms, support for a 
post-implementation review has been suggested throughout the legislative 
development process.  
2.9 The need for a post-implementation review was first raised in the 2009 report 
by the Board of Taxation: 

…the Board is concerned to ensure that industry practices do not develop 
that would undermine the integrity of the new MIT regime. To help address 
that concern, the Board is recommending that a Post-Implementation 
Review of the new MIT regime should be conducted after the legislation 
has been in operation for at least two years.8  

2.10 Stakeholders also supported a post-implementation review. For example, EY 
recommended that a formal Treasury review be undertaken before the first year of 
operation as: 

Even with the excellent efforts of Treasury, the ATO and the industry 
sectors, it is inevitable that the Bill will require fine tuning.9 

2.11 Some stakeholders considered that legislative amendments at this late stage 
were undesirable as this would affect implementation and indicated that a 
post-implementation review would enable any issues that arose during implementation 
to be addressed.10 In particular, the FSC was concerned that: 

…any changes proposed by Parliament will not have the benefit of 
consultation between key users of the regime, Treasury or the ATO, and 
may result in adverse and unintended consequences. 

We note the legislation is detailed and for that reason, we understand that 
there is universal support amongst stakeholders that a post-implementation 
review be undertaken within 18–24 months of passage. This will allow a 
formal mechanism for review of any unintended consequences that may 
arise as industry moves into the implementation phase.11 

                                              
6  See, for example, Australian Institute of Superannuation Trustees, Submission 7; and EY, 

Submission 2. 

7  Submission 7, pp. 2-3. 

8  Review of the Tax Arrangements Applying to Managed Investment Trusts, August 2009, p. 2. 

9  Submission 2, p. [2] 

10  See, for example, PCA, Submission 6; and FSC, Submission 5. 

11  Submission 5, p. 2. 
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2.12 The committee understands that Treasury has put forward a proposal to 
monitor the MIT reforms post-implementation.12 The committee is confident that, 
where required, Treasury will be able to respond to any unforeseen circumstances and 
put forward a case for government to enact legislative change and remedy urgent 
issues that might arise. That said, this is a significant and substantial reform which the 
committee believes would benefit from a comprehensive and timely 
post-implementation review. 

Concerns with specific provisions of the bills 
2.13 While submissions were generally supportive of the new tax system for 
AMITs, a few stakeholders raised significant concerns in relation to the effect of the 
reforms on custodians and the feasibility of the commencement date. 
Withholding tax liability 
2.14 In its submission, ACSA raised concerns that the withholding tax (WHT) 
rules contained in the new tax system would have widespread implications for foreign 
investors and custodians. It had raised these concerns about WHT liabilities for 
custodians with Treasury and the ATO on several occasions previously through the 
legislative development process: 

Ultimately, Treasury attempted to address our concerns by introducing a 
custodian indemnity—ACSA believes this is not sufficient because it 
introduces credit risk issues for custodians and is unlikely to be effective 
where the foreign client has sold out its units prior to the NRWHT [Non-
Resident Withholding Tax] liability arising.13  

2.15 As currently drafted, ACSA contended that trustees would not face any 
negative consequences where AMITs do not pay a sufficient cash distribution to cover 
the custodian's WHT liability. By contrast, custodians would have to recover the 
shortfall from foreign clients or pay the WHT liability from its own funds. The risk for 
custodians is heightened when foreign investors have sold out or are no longer with 
the custodian at the time the WHT liability arises. In addition, ACSA was concerned 
that WHT liabilities can be triggered for 'deemed payments' where no cash 
distributions are made, and that it is likely that these types of payments would be very 
common.14  
2.16 A number of stakeholders responded to the WHT concerns raised by ACSA. 
The FSC commented that such situations were unlikely to occur: 

Whilst the MIT Regime theoretically allows a trust to attribute a tax 
liability to an investor and not provide sufficient cash to cover this liability, 
the situation would not arise in practice. FSC members have clearly 
indicated that the attribution regime will not result in changes to 
distribution policy. This is particularly the case in retail funds, where 

                                              
12  PCS, Submission 6, p. 2. 

13  Submission 4, p. 3. 

14  Submission 4, p. 4. 
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investors must be provided with product disclosure statements under 
Corporations Law requirements. The commercial reality of suddenly 
changing distribution policy when investors are expecting income from a 
fund makes it highly unlikely and unpalatable for a trustee to do.15 

2.17 In its response to questions on notice, Treasury noted that MITs face 
significant commercial pressure to pay out enough cash to cover any resulting tax 
liability. As a result, the circumstances described by ACSA would only occur in rare 
and exceptional cases.16  
2.18 Similarly, the PCA sought to allay concerns about how the WHT provisions 
might affect the property sector: 

Listed property trusts generally have a stated distribution policy… In all but 
exceptional circumstances, listed property trusts distribute more than 30% 
of the taxable amounts subject to withholding tax (thus the cash 
distributions are sufficient to cover the withholding tax obligations). 

There could be rare situations where cash distributions are less than the 
withholding tax liability, for example, a financial crisis across the market, 
or the sale of a significant assets where the capital gain in reinvested in the 
fund…17 

2.19 However, the PCA went on to highlight that the government had put in place 
indemnity for custodians: 

Under the proposed rules, in these rare circumstances, the custodians would 
have the withholding tax liability, however, the rules also provide the 
custodians with a right of indemnity against the non-resident investor on 
whose behalf they hold the interest in the AMIT to recover any amounts 
paid.18 

2.20 Treasury highlighted that custodians typically have indemnity provisions in 
their custody agreements and that: 

If the custodian expects that there may be further potential withholding tax 
obligations, it could trigger clauses in its custody agreement allowing it to 
retain sufficient fund pending the finalisation of any withholding tax 
obligations. We understand that these clauses are already commonly 
included in custody agreements. Custodians can update their agreements to 
minimise any remaining risk, if required.19  

                                              
15  Submission 5, p. 4. 

16  Answers to Questions on Notice No. 1, p. 1. 

17  Submission 6, p. 4. 

18  Submission 6, p. 5. 

19  Answers to Questions on Notice No. 1, p. 2. 
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2.21 Further, Treasury informed the committee that the ATO would also take into 
account circumstances where a custodian was seeking to recover a WHT liability from 
a client when negotiating arrangements for payment.20 
2.22 ACSA was also critical of the AMIT system adopting an attribution basis for 
determining WHT liabilities, noting that 'This novel approach to WHT collection is 
unique in the OECD world'.21  
2.23 Treasury was adamant that the new tax system for AMITs does not change the 
broad framework for non-resident withholding tax: 

The withholding tax provisions in the MIT Bills before Parliament merely 
ensure that the withholding framework works in an attribution context.22 

2.24 A potential divergence in the definition of 'fund payment' for AMITs and 
existing MITs was highlighted in the ACSA submission as an important issue because 
the 'fund payment' is the base amount on which withholding tax is calculated.  
2.25 The committee understands that it will be necessary to develop new 
withholding tax systems processes to administer the new tax system and the definition 
of 'fund payment' is pivotal to correctly define the base amount. 
2.26 Treasury indicated to the committee that: 

…the new MIT rules are not intended to change the broad framework for 
non-resident withholding tax. The withholding tax provisions in the MIT 
Bills before Parliament merely ensure that the withholding framework, 
including the fund payment concept, works in an attribution context.23 

2.27 While recognising the concerns of the custodians, the committee agrees with 
the majority of stakeholders that the legislation should neither be delayed nor 
undermined by alterations to the withholding tax mechanisms. The committee 
understands that Treasury and the ATO will need to monitor implementation and act 
to rectify any urgent issues that arise. 

Tax treatment of custodians holding units in AMITs  
2.28 ACSA notes that the treatment of the relationship between custodians and 
clients has been a long-standing issue in the custodian industry. On behalf of 
custodians, ACSA has consistently argued for an endorsement in the broader tax 
framework of the 'look-through' approach that is adopted by custodians and their 
clients in practice for client investments.  
2.29 The new tax system for AMITs explicitly introduces, in section 276-115, a 
'look-through' provision for a custodian holding units on behalf of a client. ACSA 
believes that this provision, which only applies to AMIT arrangements: 

                                              
20  Answers to Questions on Notice No. 1, p. 3. 

21  Submission 4, p. 5. 

22  Answers to Questions on Notice No. 1, p. 7. 

23  Answers to Questions on Notice No. 1, p. 13. 
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…is not necessary and would create confusion in the tax legislation for the 
tax treatment of custodians in the broader context noted above.24 

2.30 ACSA proposed that section 276-115 should be removed from the legislation.  
2.31 In response, Treasury contended that: 

Section 276-115 was inserted for the benefit of custodians to ensure that the 
new MIT rules interact properly with the existing tax law, where a 
custodian is interposed between an AMIT and an investor. Without the 
provision, there is an increased risk that the tax liability of amounts 
attributed by an AMIT could arise for a custodian under the general trust 
tax rules, where they would not otherwise arise. This provision also ensures 
that characters of amounts attributed by an AMIT can flow through to a 
custodian’s client.25   

2.32 In addition, the introduction of section 276-115 will not create a look-through 
precedent for custodians in other areas.26 
2.33 The committee is satisfied that section 276-115 plays an important role in the 
new tax system and should be retained. 

Cost base adjustments for AMIT units 
2.34 The new tax system for AMITs introduces upward costs base adjustments on 
units where the cash distribution is less than the taxable components attributed to a 
member. ACSA notes that this provision will produce different outcomes for AMITs 
than the current provisions relating to certain non-assessable amounts paid by a unit 
trust to a unit holder.27  
2.35 ACSA's concern is that there has been no announced change in policy for cost 
base adjustments as would occur under the new arrangements and that the legislation, 
as drafted, would lead to unintended outcomes. Indeed, ACSA reports that: 

Treasury agreed the outcome was unusual and responded by saying the 
outcome was not intended and would be changed. However, the final MIT 
Bill was not changed in this respect.28  

2.36 EY also noted that there are some drafting issues with the capital gains tax 
cost base uplift rules which would need adjustment.29 
2.37 Treasury commented that the introduction of new cost base adjustment rules 
is intended to benefit investors and reduce the scope of double taxation. The AMIT 
tax system will result in custodians having to develop new reporting systems as part of 
the implementation process and this will mean that custodians will have to deal with 
                                              
24  Submission 4, p. 6. 

25  Answers to Questions on Notice No. 1, p. 8. 

26  Treasury, Answers to Questions on Notice No. 1, p. 9. 

27  Submission 4, p. 7. 

28  Submission 4, p. 7. 

29  Submission 2, p. [2]. 
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MITs under both the new and existing rules. Treasury noted the concerns of ACSA 
regarding the operation of the new rules: 

As the new tax system for AMITs is a significant change, Treasury and the 
ATO will monitor the operation of the new rules to identify and rectify any 
unintended consequences.  

We will consider this issue further in consultation with industry and the 
ATO.30 

2.38 The committee considers that the issue of cost base adjustments should be 
closely monitored during the implementation phase. Treasury and the ATO should 
work quickly with government to resolve any urgent issues that may rise. 
Commencement date 
2.39 There was some discussion in submissions about whether it was appropriate 
to commence the new regime on 1 July 2016. The AIST was concerned that: 

…the change contained in the bills will require significant investment in 
new technology in order to accommodate the levels of transparency 
required. This is needed to ensure that at any given point in time, investors 
can look through to the investments in their portfolio and the tax events 
associated with them.31  

2.40 Reflecting these concerns, AIST recommended that the commencement date 
for the reforms be pushed back to 1 July 2017 thereby allowing fund managers, 
custodians and other investors to put in place the systems necessary to better utilise 
the new rules.32  
2.41 Given the extensive legislative development process, however, many 
stakeholders were keen to see the legislation pass and allow the AMIT tax regime to 
commence. For example, EY commended: 

…the speedy passage of the Bills through Parliament in order to allow for 
their adoption and implementation by managed funds, administrators and 
other service providers in accordance with the highly anticipated scheduled 
application dates.33 

2.42 In addition, the Tax Institute and the Business Law Section of the Law 
Council of Australia noted that: 

The introduction of the legislation will require significant investment by 
industry. It is important for this reason that the legislation is introduced as a 
matter of urgency.34 

                                              
30  Answers to Questions on Notice No. 1, p. 11. 

31  Submission 7, p. 3. 

32  Submission 7, p. 3. 

33  Submission 2, p. [1]. 

34  Submission 3, p. [1]. 
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2.43 While acknowledging that significant investment will be required to 
administer the new tax system, the committee believes that it is in the best interests of 
the sector not to delay any further and to retain the commencement date of 
1 July 2016. 

Committee view on the bill 
2.44 The committee believes that the new tax system for AMITs is long overdue 
and will modernise the tax treatment of managed investment trusts. These reforms will 
make Australia more competitive in the funds management industry and allow 
Australian funds to participate in the Asia Region Funds Passport. 
2.45 Noting the concerns of some stakeholders, the committee is satisfied that any 
unforeseen or unintended consequences that may arise during the implementation 
process will dealt with by the government quickly. Further, the committee proposes a 
review of the new tax system within 24 months of commencement in order to provide 
an avenue through which stakeholders can also express concerns. 

Recommendation 1 
2.46 The committee recommends that a comprehensive and formal 
post-implementation review of the legislation and operation of the tax system for 
attribution managed investment trusts (AMITs) be undertaken by Treasury and 
completed by 1 July 2018. 
Recommendation 2 
2.47 The committee recommends that the Senate should pass the bill. 
 
 
 
 
Senator Sean Edwards  
Chair  



  

 

Appendix 1 
Submissions and additional information received 

 

Submissions 
 
 
Submission Submitter 
Number 
 
1   AMP 
2   Ernst and Young 
3   The Tax Institute 
4   Australian Custodial Services Association 
5   Financial Services Council 
6   Property Council of Australia 
7   Australian Institute of Superannuation Trustees 
 
 

Answers to question on notice 
 

1. Answers to questions on notice received from Treasury on 4 March 2016.  
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