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List of recommendations
Recommendation 1
5.10 The committee recommends that Treasury publish guidance about the
foreign investment review assessment process including information on the steps
and features of the process.
Recommendation 2
5.18 The committee recommends that the Treasury publish the Treasurer's
rationale behind both positive and negative decisions regarding foreign
investment, in order to inform the public and to instil public and investor
confidence in the review process.
Recommendation 3
5.21 The committee recommends that the Australian Government establish a
publicly available Agricultural Land Register for all foreign-owned agricultural
land to increase public confidence in Australia's foreign investment review
framework and its effectiveness in safeguarding Australia’s long term economic
and security interests.
Recommendation 4
5.24 The committee recommends that the Senate extend the inquiry reporting
date to 28 April 2016.

Chapter 1
Introduction
Referral of inquiry
1.1
On 25 November 2015, the Senate referred the following matter to the Senate
Economics References Committee (committee) for inquiry and report by 4 February
2016:
An examination of the foreign investment review framework, including the
powers and processes of the Foreign Investment Review Board, in relation to
Australian assets of strategic or national significance being subject to lease or
purchase by foreign owned interests, and whether there ought to be any
legislative or regulatory changes to that framework to ensure Australia’s national
interest is being adequately considered, with particular reference to:
(a)

the decision by the Northern Territory Government to grant a 99-yearlease over the Port of Darwin to Landbridge Group;

(b)

the planned lease by the New South Wales Government of TransGrid;

(c)

the decision by the Treasurer to block the sale of S Kidman and Co on
national interest grounds; and

(d)

any other related matters. 1

1.2
On 4 February 2016, the committee tabled an interim report and sought an
extension from the Senate to produce a final report by 8 April 2016.

Conduct of inquiry
1.3
In accordance with its usual processes, the committee advertised the inquiry
on its website, and wrote to relevant organisations and individuals in order to invite
submissions.
1.4
The committee received 25 public submissions and conducted two public
hearings. The first was held on 15 December 2015 in Canberra, while the second
hearing was conducted in Sydney on 10 March 2016. Public submissions to the
inquiry are at Appendix 1. Additional information, including questions taken on
notice, is at Appendix 2. The names of witnesses who appeared at the committee's
hearings are listed at Appendix 3.
1.5
During the hearing on 15 December 2015, the committee heard evidence on
the decision by the Northern Territory Government to grant a 99-year lease over the
Port of Darwin to the Landbridge Group. During its second hearing in Sydney on 10
March 2016, the committee heard evidence on the remaining terms of reference, with
a specific focus on the overall effectiveness of the assessment process undertaken by
the Foreign Investment Review Board (FIRB) in respect of its capacity to determine

1

Journals of the Senate, No. 129, 25 November 2015, p. 3482.
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the risks and benefits of foreign investment in critical infrastructure, the agricultural
sector and agribusinesses.
1.6
The committee acknowledges the organisations and individuals that have
made contributions to the inquiry through submission and appearance at the hearing.
1.7
This report should be read in conjunction with the committee's interim report,
which was tabled in the Senate on 4 February 2016.
1.8
References to the Committee Hansard are to the proof Hansard – page
numbers may vary between the proof and the official transcript.

Purpose of report
1.9
In addition to addressing the inquiry's remaining terms of reference, this
report focusses on the issues and concerns raised in the committee's interim report. To
that end, this report examines some of the key concerns that came to the fore during
the committee's hearing into the Port of Darwin lease process, especially in relation to
effectiveness of the processes that underlie Australia's foreign investment review
framework.
1.10
In particular, the report examines whether the current foreign investment
process, in which the national interest test is left deliberately broad and unlegislated,
provides a sufficiently robust framework to support the Government's decisionmaking process in respect of the likely effects of foreign investment proposals on
Australia's economic development and national security. This relates, in particular, to
the transparency, comprehensiveness, timeliness and overall effectiveness of the
review process itself.
1.11
The report also considers whether the 2015 changes to the legislative and
regulatory framework that underpins the FIRB process, principally in relation to the
lowering of investment thresholds for agricultural land and agribusinesses, are likely
to limit foreign investment in those sectors. The report also considers whether these
changes are likely to reduce the overall openness, transparency and effectiveness of
the investment review process itself.
1.12
One of the concerns raised by the committee in its interim report was that of
the exemption of state and territory-owned assets, regardless of their strategic or
national interest significance, from FIRB scrutiny under the regulations. Following the
tabling of the report, on 18 March 2016, the Treasurer, the Hon. Scott Morrison MP,
announced that the Commonwealth Government has secured an agreement with the
states and territories regarding FIRB review. From 31 March 2016, under the terms of
the agreement, all sales or leases of state and territory critical infrastructure assets,
such as the Port of Darwin or Transgrid, will become subject to a formal FIRB review
process. This reform will be incorporated into the Foreign Acquisitions and Takeovers
Regulation 2015. 2

2

The Hon. Scott Morrison MP, Treasurer of the Commonwealth of Australia, 'Critical asset sales
to fall within foreign review net', Media Release, 18 March 2016,
http://sjm.ministers.treasury.gov.au/media-release/031-2016 (accessed 23 March 2016).
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Structure of report
1.13
Chapter 2 of this report provides an overview of the legislative and regulatory
framework that underpins Australia's foreign investment review process, and also
includes a comparison with two broadly comparable jurisdictions, New Zealand and
the United States.
1.14
Chapter 3 examines the evidence for and against the effectiveness of the
current FIRB assessment process in respect of sales or leases of Australia's critical
infrastructure assets.
1.15
Chapter 4 examines the evidence regarding the Government's recent changes
to the thresholds for foreign investment in agricultural land and agribusinesses,
especially in relation to the effects that these changes might have on the levels of
foreign investment in those sectors. In addition, the chapter examines the
Government's decision to introduce an Agricultural Land Registry. It also considers
the evidence concerning the effects of these changes on the transparency, efficiency
and effectiveness of the foreign investment review process.
1.16

Chapter 5 provides the committee's view and recommendations.

4
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Chapter 2
Australia's foreign investment review framework
Legislative and regulatory framework
2.1
The legislative and regulatory foundation of Australia's foreign investment
review framework is provided by the Foreign Acquisitions and Takeovers Act 1975
(FATA) and the Foreign Acquisitions and Takeovers Fees Imposition Act 2015
(FATFIA), along with their associated regulations: the Foreign Acquisitions and
Takeovers Regulation 2015 and the Foreign Acquisitions and Takeovers Fees
Imposition Regulation 2015. 1 In order to provide a framework for the implementation
of the Acts and their associated regulations, the Commonwealth Government has
produced a Foreign Investment Policy, which guides the Government's decisionmaking process in relation to proposals for foreign investment. 2
2.2
The Foreign Investment Review Board (FIRB) was established in 1976 as a
non-statutory body tasked with advising the Treasurer and the Government. 3 FIRB's
primary responsibility is to examine proposals for foreign investment in Australia that
are subject to FATA. It is also responsible for providing the Treasurer with advice on
the operation of, and compliance with, the requirements set out in FATA. As a nonstatutory body, FIRB only provides advice to the Treasurer and Government, with the
Treasurer exercising final responsibility for making a determination on all proposals
for foreign investment that fall under FATA. 4 FIRB also provides advice to the
Treasurer in relation to the Government's Foreign Investment policy and its
administration.
2.3
FIRB consists of five part-time members, including a Chairman, Mr Brian
Wilson, who was appointed to the position in 2012. In addition to the part-time
members, FIRB also includes a full-time Executive Member, Mr Robert Donelly, who
currently heads the Foreign Investment and Trade Policy Division within the
Treasury. The division provides secretariat support to FIRB, a responsibility that

1

An overview of the FATA, including the 2015 amendments, is available at
https://www.comlaw.gov.au/Details/C2015C00577 (accessed 1 March 2016). The associated
regulations are available at https://www.legislation.gov.au/Details/F2015L01854 and
https://www.legislation.gov.au/Details/F2015L01862 (accessed 18 March 2016).

2

The Treasury, Australia's Foreign Investment Policy, December 2015,
http://firb.tspace.gov.au/files/2015/09/Australias_Foreign_Investment_Policy_December_2015
_v2.pdf (accessed 18 March 2016).

3

Foreign Investment Review Board (FIRB), About FIRB, https://firb.gov.au/about/ (accessed
11 January 2016).
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FIRB, About FIRB.
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includes the day-to-day administration of the Government's Foreign Investment
Policy. 5
2.4
Australia's foreign investment review framework is based on a system of
differentiated categories for foreign investment. 6 These categories are based on
monetary thresholds, which range from $0, the most restrictive, to $1,094 billion, the
least restrictive. The nature of the proposed investment and the investor's country of
origin determine which category is applicable to the investment proposal. 7
2.5
It is important to note that all investment proposals by foreign government
investors, as opposed to foreign private sector investors, are subject to Australian
Government review, regardless of the value and nature of the proposed investment. In
practice, this means that all foreign government investors are generally subject to the
most restrictive monetary threshold of $0. 8 According to the Treasury, a foreign
government investor is defined as:
•

A foreign government or separate government entity

•

A corporation or trustee of a trust, or a general partner of a limited
partnership, in which:
-

a foreign government or separate government entity holds a
substantial interest of at least 20 per cent; or

-

foreign governments or separate government entities of more than
one foreign country (or parts of more than one foreign country)
which hold an aggregate substantial interest of at least 40 per cent. 9

2.6
Foreign government investors are generally required to submit investment
proposals to FIRB if they intend to acquire a direct interest in an Australian business,
regardless of the value of the investment itself. According to the Treasury, a direct
interest is generally defined as an investment of at least 10 per cent. 10 This means that,
in practice, a threshold of $0 applies if a foreign government investor proposes to
make an investment in an Australian business.
2.7
Some exemptions that apply to foreign non-government investors are not
applicable to foreign government investors. If a foreign private investor wishes to

5

In addition to the Chairman, Mr Brian Wilson, and the Executive Member, Mr Robert Donelly,
FIRB comprises the following part-time members: Mr Michael D'Ascenzo, who was appointed
in January 2013; Mr Patrick Secker, who was appointed to FIRB in December 2013; Ms Alice
Williams, whose appointment commenced in July 2015; and Mr David Irvine, whose term
began in December 2015. The final member of the Board, Mr David Peever, was appointment
in December 2015 and took up his position on 1 February 2016.

6

The Treasury, Australia's Foreign Investment Policy, December 2015, p. 13.

7

The Treasury, Australia's Foreign Investment Policy, December 2015, p. 13.

8

The Treasury, Submission 14, p. 9.

9

The Treasury, Submission 14, p. 9.

10

The Treasury, Submission 14, p. 9.
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acquire an interest directly from a State or Territory Government, then that transaction
is unlikely to require foreign investment approval. 11 In the case of a foreign
government investor, however, this exemption does not apply, and the proposed
investment can be formally examined by FIRB. 12 The additional requirements that
must be met by foreign government investors apply equally to all countries.
According to the Treasury, Australia has not, on the basis of its Free Trade
Agreements (FTAs), granted preferential treatment to any foreign government
investors. 13
2.8
Foreign government investors also require Australian Government approval,
through the Treasurer, if they propose to start a new business; acquire an interest in
land; acquire a legal or equitable interest in a tenement; or an interest of at least 10 per
cent in securities in a mining, production or exploration entity. 14
2.9
Although FATA gives the Treasurer the authority to make determinations in
relation to all foreign investment proposals that are subject to Government review, the
Treasurer does not formally 'approve' investment proposals. Rather, when the
Treasurer is informed – through the review process overseen by FIRB – that a foreign
person proposes to undertake an action that is covered by the review framework, then
the Treasurer is authorised to take one of the following actions:
•

decide not to object;

•

allow the action to proceed, provided the person complies with one or
more conditions; or

•

decide that taking the action would be contrary to the national interest
and make an order prohibiting the proposal. 15

2.10
In cases where the Treasurer determines that the investment is contrary to
Australia's national interest after the investment transaction has occurred, the
Treasurer has the authority to make an order requiring the investor to divest
themselves of the investment. 16
2.11
Australia's foreign investment review framework does not contain a precise
definition of the national interest. Australia's framework contrasts in this regard to a
number of comparable countries. New Zealand's Overseas Investment Act 2005 (OIA)
provides a legislated definition of the national interest. 17 By contrast, under FATA, the

11

The Treasury, Submission 14, p. 9.

12

The Treasury, Submission 14, p. 9.

13

The Treasury, Submission 14, p. 9.

14

The Treasury, Submission 14, p. 9.

15

The Treasury, Submission 14, p. 9.

16

The Treasury, Submission 14, p. 9.

17

For New Zealand's Overseas Investment Act 2005, see
http://www.legislation.govt.nz/act/public/2005/0082/latest/DLM356881.html?search=ts_act_ov
erseas+investment&sr=1; (accessed 2 March 2016).
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Treasurer is given the authority to determine, on a case-by-case basis, whether a
proposed investment subject to Government review is contrary to the national
interest. 18 Australia's national interest test is essentially negative in character. On the
basis of advice provided by FIRB, the Treasurer determines whether a foreign
investment proposal would adversely affect Australia's national interest. As a negative
test, Australia's foreign investment review framework is based on the presumption that
foreign investment proposals will be 'allowed to proceed unless found to be contrary
to the national interest'. 19
2.12
In its submission, the Treasury pointed out that Australia's foreign investment
review framework was designed to provide a high degree of flexibility in reviewing
proposals for foreign investment. 20 The Treasury also observed that, by privileging
flexibility over a legislated definition of the national interest, the Government is in a
position to respond quickly to factors that are likely to affect the national interest. 21 It
further noted that:
A codified national interest test with a rigid set of criteria incorporated into
the legislative framework risks being inflexible, prescriptive and may
require ongoing amendments (such amendments may be difficult to
implement because Australia's free trade agreement commitments would
limit the Government's ability to make subsequent changes). Further,
enshrining specific national interest factors in legislation may expose the
Government to an increased risk of litigation, as well as provide additional
avenues for opponents of an investment to challenge it. 22

2.13
Given the restrictions and requirements outlined above, a foreign investment
proposal will generally require review if the following conditions are met:
•

The proposed investment has a value of $252 million or more, unless the
investor is from a country with which Australia has signed a Free Trade
Agreement (FTA), in which case a higher threshold of $1.094 billion
would apply;

•

The proposed investment is in a business or in land that has been
designated as 'sensitive'; and

•

The proposed investment is in an agribusiness or in agricultural land. 23

2.14
With the exception of agribusiness, which forms a separate category to which
a cumulative threshold of $55 million applies, the Foreign Investment Policy defines
'sensitive' businesses as the following:

18

The Treasury, Submission 14, p. 6.

19

The Treasury, Submission 14, p. 6.

20

The Treasury, Submission 14, p. 6.

21

The Treasury, Submission 14, p. 6.

22

The Treasury, Submission 14, p. 6.

23

The Treasury, Australia's Foreign Investment Policy, December 2015, p. 13.
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•

media and telecommunications;

•

transport;

•

defence and military related industries and activities;

•

encryption and securities technologies and communication systems;

•

the extraction of uranium or plutonium; and

•

the acquisition of nuclear facilities. 24

2.15
Apart from 'sensitive' businesses, some types of land have also been
designated as 'sensitive'. 25 This is in addition to the category of agricultural land, to
which a lower and cumulative threshold of $15 million applies, with the exception of
private investors from Chile, New Zealand or the United States. For investors from
these countries, the threshold is $1.094 billion. This derives from Australia's FTA
obligations. 26
2.16
According to the Treasury, developed commercial land can be designated as
'sensitive' if one or more of the following criteria apply to it at the time that an
investor seeks to acquire an interest in the land:
•

the land will be leased to the Commonwealth, a State, a Territory or a
Commonwealth, State or Territory body;

•

the land will be fitted out specifically for a business of the following kinds:
•

the storage of bulk data;

•

the supply of training or human resources to the Australian
Defence Force or other defence forces;

•

the manufacture or supply of military goods, equipment or
technology to the Australian Defence Force or other defence
forces;

•

the manufacture or supply of goods, equipment or technology able
to be used for a military purpose;

•

the development, manufacture or supply of, or the provision of
services to, encryption and security technologies and
communications systems; or

24

The Treasury, Australia's Foreign Investment Policy, December 2015, p. 4.

25

Vacant commercial land, as well as all residential land, is covered by the most restrictive
threshold – $0 – which means that all proposals for foreign investment require, by default,
approval through the Treasurer. This requirement applies to investors from both FTA and nonFTA countries. Australia's Foreign Investment Policy, December 2015, p. 13.

26

The Treasury, Australia's Foreign Investment Policy, December 2015, p. 13. However, for
investors from Singapore and Thailand, where the land in question is used wholly and
exclusively for a primary production business, a threshold of $50 million applies (Otherwise,
the land is not agricultural land.
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•

the extraction of, or the holding of rights to extract, uranium or
plutonium or the operation of nuclear facilities.

•

land that will be fitted out to store, handle or dispose of biological agents on
the List of Security-sensitive Biological Agents (within the meaning of the
National Health Security Act 2007);

•

where an authorisation under law of the Commonwealth, a State or a Territory
will allow materials that are regulated under that law to be produced or stored
on the land;

•

the land will be under prescribed airspace (within the meaning of section 81
of the Airports Act 1996);

•

a mine, oil, gas well, quarry or similar operation will operate on the land;

•

a stored communication (within the meaning of the Telecommunications
(Interception and Access) Act 1979) will be stored on the land;

•

the failure of part of a telecommunications network unit (within the meaning
of the Telecommunications Act 1997) on the land would result in telephone or
internet services not being provided on other land;

•

servers critical to an Authorised Deposit-taking Institution (within the
meaning of the Banking Act 1959) or a stock exchange in Australia will be
stored on the land; or

•

land used for public infrastructure (defined as an airport or airport site; a port;
infrastructure for public transport (whether or not the infrastructure is
operated or owned by a Commonwealth, State or Territory body) or a system
or facility that is used to provide various services to the public, including the
generation, transmission distribution or supply of electricity; the supply of
gas; the storage, treatment or distribution of water; or the treatment of
sewerage. 27

2.17
The threshold for investments in sensitive developed commercial land is
either $252 million, if the investor is from a country with which Australia does not
have a FTA, or $1.094 million, if the investor is from an FTA country that has access
to the higher threshold. 28 A lower threshold of $55 million applies, however, if the
proposed investment is in sensitive land that is being used for the purposes of critical
infrastructure, such as an airport or a port. 29

Changes to the FIRB regulatory framework
2.18
On 18 March 2016, the Treasurer, the Hon. Scott Morrison MP, announced
that the Australian Government had secured the agreement of the states and territories
to bring all foreign investment proposals in critical infrastructure assets held by the

27

The Treasury, answer to question on notice, 15 December 2015 (received 11 January 2016).

28

The Treasury, Australia's Foreign Investment Policy, December 2015, p. 13.

29

The Treasury, Australia's Foreign Investment Policy, December 2015, p. 13.
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states and territories under FIRB's jurisdiction. 30 The Treasurer announced that this
would be achieved through changes to the Foreign Acquisitions and Takeovers
Regulation 2015. 31 Beginning on 31 March 2016, FIRB will review all proposals for
the sale of critical infrastructures assets by State and Territory Governments to foreign
investors. 32
2.19
The state and territory critical infrastructure assets that will become subject to
formal FIRB review will include: public infrastructure (an airport or airport site; a
port; infrastructure for public transport; electricity, gas, water and sewerage systems);
existing and proposed roads, railways, inter-modal transfer facilities that are part of
the National Land Transport Network or are designated by a State or Territory
government as significant or controlled by the Government; telecommunications
infrastructure; and nuclear facilities. 33 Additionally, the Treasurer maintained that
these changes will serve to further strengthen the rigour and transparency of the
foreign investment review process:
The Turnbull Government is committed to strengthening our foreign
investment framework. While we welcome foreign investment in Australia
it is imperative that critical infrastructure sales are scrutinised to ensure any
potential national security risks can be addressed. These new measures
reflect the Turnbull Government’s policy to be open, transparent and
sovereign in foreign investment decisions. 34

Foreign investment review frameworks of New Zealand and United States
2.20
Given the case-by-case approach that defines Australia's foreign investment
review framework, it is useful to compare the process by which foreign investment
proposals are screened in this country with comparable nations. New Zealand and the
United States (US) provide good points of comparison.
New Zealand's framework: a positive national interest test
2.21
The New Zealand foreign investment review framework is administered by
the Overseas Investment Office (OIO). The OIO is a regulatory unit within Land

30

The Hon. Scott Morrison MP, Treasurer of the Commonwealth of Australia, 'Critical asset sales
to fall within foreign review net', Media Release, 18 March 2016,
http://sjm.ministers.treasury.gov.au/media-release/031-2016 (accessed 23 March 2016).

31

The Hon. Scott Morrison MP, Treasurer of the Commonwealth of Australia, 'Critical asset sales
to fall within foreign review net', Media Release, 18 March 2016,
http://sjm.ministers.treasury.gov.au/media-release/031-2016 (accessed 23 March 2016).

32

The Hon. Scott Morrison MP, Treasurer of the Commonwealth of Australia, 'Critical asset sales
to fall within foreign review net', Media Release, 18 March 2016,
http://sjm.ministers.treasury.gov.au/media-release/031-2016 (accessed 23 March 2016).

33

The Hon. Scott Morrison MP, Treasurer of the Commonwealth of Australia, 'Critical asset sales
to fall within foreign review net', Media Release, 18 March 2016,
http://sjm.ministers.treasury.gov.au/media-release/031-2016 (accessed 23 March 2016).

34

The Hon. Scott Morrison MP, Treasurer of the Commonwealth of Australia, 'Critical asset sales
to fall within foreign review net', Media Release, 18 March 2016,
http://sjm.ministers.treasury.gov.au/media-release/031-2016 (accessed 23 March 2016).
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Information New Zealand, the Government department with responsibility for
handling land titles and managing Crown land and property. 35 The OIO is accountable
to the New Zealand Minister of Finance and is tasked with the administration of three
pieces of legislation and one set of regulations:
•

The Overseas Investment Act 2005 (OIA).

•

Overseas Investment Regulations 2005 (the regulations).

•

Sections 56 to 57J of the Fisheries Act 1996 (FA). 36

2.22
Collectively, these provide the legislative and regulatory basis of New
Zealand's foreign investment framework. The OIO deals with proposals for foreign
investment in sensitive New Zealand assets. This definition encompasses sensitive
land, high value businesses (worth more than $100 million) and fishing quota. 37
2.23
Unlike FIRB, which is only empowered to advise the Treasurer on foreign
investment applications, the OIO has wider delegated powers. In respect of proposals
for foreign investment in sensitive land, some decisions authorising investment have
been directly delegated to the OIO by the Minister for Finance. Further, decisions
authorising foreign investment in significant business assets have been directly
delegated to the OIO. However, this delegation does not extend to decisions rejecting
a proposed investment. The full scope of these delegations is outlined in a Designation
and Delegation Letter, the latest version of which was issued by the Minister for
Finance in April 2009. 38
2.24
In direct contrast to FIRB, which does not publish the reasons behind
decisions to authorise or refuse foreign investment proposals, the OIO publishes
summaries of its decisions on its website. These summaries include information about
the individual or company proposing the investment and the value of the investment
itself. 39

35

For a brief overview of the Overseas Investment Office, see Land Information New Zealand,
About the OIO, http://www.linz.govt.nz/regulatory/overseas-investment/about-oio/legislationministers-delegated-powers (accessed 2 March 2016).

36

For the relevant Acts and the Regulations, see:
http://www.legislation.govt.nz/act/public/2005/0082/latest/DLM356881.html?search=ts_act_ov
erseas+investment&sr=1;
http://www.legislation.govt.nz/regulation/public/2005/0220/latest/DLM341366.html?search=ts
_regulation_overseas+investment&sr=1; and
http://www.legislation.govt.nz/act/public/1996/0088/latest/DLM394192.html?search=ts_act_fis
heries&sr=1 (accessed 2 March 2016).

37

Land Information New Zealand, Overseas Investment,
http://www.linz.govt.nz/regulatory/overseas-investment (accessed 3 March 2016).

38

For the full text of the Designation and Delegation Letter, see New Zealand Government,
About the OIO, http://www.linz.govt.nz/regulatory/overseas-investment/about-oio/legislationministers-delegated-powers (accessed 2 March 2016).

39

For a full list of available decisions, see http://www.linz.govt.nz/regulatory/overseasinvestment/decision-summaries-statistics (accessed 2 March 2016).
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2.25
Since the OIO publishes all of its decisions, New Zealand's foreign
investment review framework possesses a more 'positively focussed' character than its
Australian counterpart. Decisions are outlined and justified with reference to the ways
in which proposed foreign investments will benefit New Zealand's national interest.
2.26
In the Australian foreign investment review framework, the concept of the
national interest is only publically invoked to provide a background to the reasoning
behind the rejection of a proposal for foreign investment, such as the Treasurer's
decision to block the sale of S.Kidman and Co Ltd. Australia's foreign investment
review framework, therefore, is based on a 'negative' test.
2.27
The OIO has the following broad functions and responsibilities, in addition to
those specifically delegated by the Minister for Finance:
•

receiving and processing applications;

•

consulting with government departments and other agencies, as
appropriate;

•

providing information about overseas investment to applicants and the
public generally;

•

monitoring approved applications for compliance with any required
conditions of consent; and

•

enforcing breaches of the Act and the relevant provisions of the
Fisheries Act. 40

2.28
As a case in point, in a decision made in December 2015 to authorise the sale
of sensitive agricultural land, the OIO justified its decision with reference to the
criteria outlined in the Overseas Investment Act 2005 and the Overseas Investment
Regulations 2005. The case involved a proposal by EGI-NZ Dairy LLC (100 per cent
US-owned) to acquire 55 per cent of Dairy Farms NZ Limited, in order to fund the
acquisition of approximately 1,206 hectares of land at Otapiri. The decision was based
on the following criteria:
•

•

40

Overseas Investment Act 2005
-

17(2)(a)(iii) – Increased export receipts.

-

17(2)(a)(iv) – Greater efficiency or productivity.

-

17(2)(a)(v) – Additional investment for development purposes.

-

17(2)(a)(vi) – Increased processing of primary products.

Overseas Investment Regulations 2005
-

28(d) – Owner to undertake other significant investment.

-

28(e) – Previous investments.

-

28(g) – Enhance the viability of other investments.

New Zealand Government, About the OIO, http://www.linz.govt.nz/regulatory/overseasinvestment/about-oio/legislation-ministers-delegated-powers (accessed 2 March 2016).
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-

28(j) – Oversight and participation by New Zealanders. 41

2.29
Unlike Australia's foreign investment review framework, New Zealand's OIA
and its associated regulations provide specific criteria to guide the assessment of
proposals for foreign investment. If a foreign investor applies to make an investment
in sensitive land, then the following criteria, made explicit in the Act, are applicable to
a decision about whether the proposal will be of benefit to New Zealand:
(1) If section 16(1)(e)(ii) applies, the relevant Ministers—
• (a) must consider all the factors in subsection (2) to determine which
factor or factors (or parts of them) are relevant to the overseas
investment; and
• (b) must determine whether the criteria in section 16(1)(e)(ii) and (iii)
are met after having regard to those relevant factors; and
• (c) may, in doing so, determine the relative importance to be given to
each relevant factor (or part).
(2) The factors are the following:
• (a) whether the overseas investment will, or is likely to, result in—
• (i) the creation of new job opportunities in New Zealand or the
retention of existing jobs in New Zealand that would or might
otherwise be lost; or
• (ii) the introduction into New Zealand of new technology or
business skills; or
• (iii) increased export receipts for New Zealand exporters; or
• (iv) added market competition, greater efficiency or productivity,
or enhanced domestic services, in New Zealand; or
• (v) the introduction into New Zealand of additional investment
for development purposes; or
• (vi) increased processing in New Zealand of New Zealand's
primary products:
• (b) whether there are or will be adequate mechanisms in place for
protecting or enhancing existing areas of significant indigenous
vegetation and significant habitats of indigenous fauna, for example, any
1 or more of the following:
• (i) conditions as to pest control, fencing, fire control, erosion
control, or riparian planting:
• (ii) covenants over the land:
• (c) whether there are or will be adequate mechanisms in place for—
• (i) protecting or enhancing existing areas of significant habitats of
trout, salmon, wildlife protected under section 3 of the Wildlife
Act 1953, and game as defined in sections 2(1) of that Act (for
example, any 1 or more of the mechanisms referred to in
paragraph (b)(i) and (ii)); and

41

For a full overview of the Dairy Farms NZ decision, see
http://www.linz.govt.nz/regulatory/overseas-investment/decision-summaries-statistics/201512/201510086-201520009 (accessed 2 March 2016).
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•

•

•

•

•

(ii) providing, protecting, or improving walking access to those
habitats by the public or any section of the public:
(d) whether there are or will be adequate mechanisms in place for
protecting or enhancing historic heritage within the relevant land, for
example, any 1 or more of the following:
• (i) conditions for conservation (including maintenance and
restoration) and access:
• (ii) agreement to support the entry on the New Zealand Heritage
List/Rārangi Kōrero of any historic place, historic area, wahi
tapu, or wahi tapu area under the Heritage New Zealand Pouhere
Taonga Act 2014:
• (iii) agreement to execute a heritage covenant:
• (iv) compliance with existing covenants:
(e) whether there are or will be adequate mechanisms in place for
providing, protecting, or improving walking access over the relevant
land or a relevant part of that land by the public or any section of the
public:
(f) if the relevant land is or includes foreshore, seabed, or a bed of a river
or lake, whether that foreshore, seabed, riverbed, or lakebed has been
offered to the Crown in accordance with regulations:
(g) any other factors set out in regulations. 42

2.30
The Overseas Investment Regulations 2005 deepen the criteria applicable to
determining whether a foreign investment proposal is of benefit to New Zealand.
Regulation 28, provides additional criteria for assessing the benefit of foreign
investment in sensitive land.
Transparency and public confidence
2.31
The 'positively' focussed character of New Zealand's foreign investment
review framework, in which the criteria for decision making are legislated and all
decisions are published, means that the process is more open and transparent than its
Australian counterpart. In New Zealand's review framework, both the general public
and foreign investors are provided with more information on the government's
decisions in relation to foreign investment proposals. The assessed national benefit of
foreign investment in New Zealand is made explicit.
2.32
In its submission, the Australia-China Relations Institute (ACRI) maintained
that one of the most important criteria for determining whether Australia's national
interest is being protected is the degree to which the public's preferences are taken into
account in the design of the review process. 43 According to ACRI, this is especially

42

See, in particular, section 17 of the Overseas Investment Act 2005,
http://www.legislation.govt.nz/act/public/2005/0082/latest/whole.html#DLM358019 (accessed
2 March 2016).

43

Australia-China Relations Institute, Submission 24, p. 1.
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significant when FIRB considers proposals for investment in assets that are of
strategic importance or national significance. 44
2.33
ACRI observed that one of the principal reasons for the inclusion of a national
interest test in the review framework was to reassure the public that Australia's
interests are being furthered through foreign investment, not weakened or undermined.
One of the central aims of the foreign investment review framework is to assure the
Australian people that foreign investment is being effectively monitored and that it
will produce significant national benefits. 45 ACRI explained that:
…when considering whether Australia's national interests are being
protected, the preferences of the public must be at the heart of this
assessment. This is particularly the case when assets of strategic or national
significance are being considered. All too often the debate around the
foreign investment review framework turns into one between economists
and business leaders on the one hand, who generally favour more
liberalisation of the regime, and security analysts on the other, who general
favour more controls. 46

2.34
ACRI further observed that the available surveys of public opinion, such as
the Lowy Institute's 2012 poll 47 of public attitudes to foreign investment, have shown
that Australians are generally wary of foreign investment. The greatest concerns are
reserved for foreign investments in ports and agriculture. 48 ACRI concluded that any
changes to Australia's foreign investment review framework have to be clearly
articulated by the Government, in order to maintain the confidence of the Australian
people. 49
2.35
Since Australia's foreign investment review framework is based on a negative
test, as opposed to New Zealand's approach of outlining the national benefits of
foreign investment, it is generally more difficult to ensure that the review process is
communicated to the Australian public in a transparent and open manner. ACRI
further observed that, in order to ensure that public support for foreign investment is
not eroded, the preferences of the Australian people need to be incorporated into the
review framework. The views of special interest groups, including economist and
national security specialists, should not be accorded undue weight. 50

44

Australia-China Relations Institute, Submission 24, p. 1.

45

Australia-China Relations Institute, Submission 24, p. 2.

46

Australia-China Relations Institute, Submission 24, p. 1.

47

Lowy Institute, Lowy Institute Poll 2012: Public Opinion and Foreign Policy,
http://www.lowyinstitute.org/publications/lowy-institute-poll-2012-public-opinion-and-foreignpolicy (accessed 21 March 2016). For Australians' concerns about foreign investment in ports,
see Lowy Institute, Lowy Institute Poll 2014, http://www.lowyinstitute.org/publications/lowyinstitute-poll-2014 (accessed 21 March 2016).

48

Australia-China Relations Institute, Submission 24, p. 2.

49

Australia-China Relations Institute, Submission 24, p. 2.

50

Australia-China Relations Institute, Submission 24, p. 3.
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The US' framework: national security and critical infrastructure
2.36
Unlike Australia’s foreign investment review framework, in which
applications for foreign investment are assessed on the basis of an unlegislated
national interest test, the foreign investment review framework of the US is explicitly
focussed on assessing the national security implications of investment proposals. The
legislated concept of national security extends to critical infrastructure, such as ports
and airports. On the basis of the Foreign Investment and National Security Act 2007
(FINSA), the US equivalent of Australia's FATA, critical infrastructure is defined as
follows:
The term ‘critical infrastructure’ means, subject to rules issued under this
section, systems and assets, whether physical or virtual, so vital to the
United States that the incapacity or destruction of such systems or assets
would have a debilitating impact on national security. 51

2.37
The US counterpart of FIRB, the Committee on Foreign Investment in the
United States (CFIUS), assesses proposals for foreign investment with explicit
reference to national security. 52 CFIUS is charged with coordinating US policy in
relation to foreign investment and has responsibility, unlike FIRB, for identifying
threats and risks to national security that might flow from foreign investment in the
US. On the legislative basis provided by FINSA, CFIUS is authorised to assess any
transaction that comes under the definition of a 'covered transaction'. The legislation
defines 'covered transactions' as follows:
The term ‘covered transaction’ means any merger, acquisition, or takeover
that is proposed or pending after August 23, 1988, by or with any foreign
person which could result in foreign control of any person engaged in
interstate commerce in the United States. 53

2.38
CFIUS is an inter-agency committee within the Office of the President, and
generally comprises the heads of sixteen federal agencies, including the Departments
of Treasury, Justice, Homeland Security, Defence, State, Energy and Commerce.
Additionally, the Office of the U.S. Trade Representative and the Office of Science
and Technology Policy are also full representatives on the committee. The Director of
National Intelligence and the Secretary of Labor are both ex officio members of
CFIUS, with their respective roles and responsibilities defined by statute and
regulation. 54
2.39
Like FIRB, which operates without a statutory footing, CFIUS does not
possess the authority to independently block proposals for foreign investment. Rather,

51

Foreign Investment and National Security Act 2007, p. 2, https://www.treasury.gov/resourcecenter/international/foreign-investment/Documents/FINSA.pdf (accessed 21 March 2016).

52

Foreign Investment and National Security Act 2007.

53

Foreign Investment and National Security Act 2007, p. 1, https://www.treasury.gov/resourcecenter/international/foreign-investment/Documents/FINSA.pdf (accessed 21 March 2016).

54

U.S. Department of the Treasury, Composition of CFIUS, https://www.treasury.gov/resourcecenter/international/foreign-investment/Pages/cfius-members.aspx (accessed 21 March 2016).
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CFIUS is charged with assessing the potential implications for national security of
foreign investment proposals, before recommending a course of action to the
President. In general, CFIUS has thirty days to conduct an assessment of a proposed
investment, and it is empowered to request additional information from applicants, if
this is determined to be necessary to fulfil its legislated obligations. 55
2.40
If national security concerns are identified in the course of the assessment,
then CFIUS is authorised to extend its investigation by a further fifteen days. It also
has the delegated authority to negotiate a range of mitigation measures to address any
identified concerns:
If CFIUS finds that the covered transaction does not present any national
security risks or that other provisions of law provide adequate and
appropriate authority to address the risks, then CFIUS will advise the
parties in writing that CFIUS has concluded all action under section 721
with respect to such transaction. If CFIUS finds that a covered transaction
presents national security risks and that other provisions of law do not
provide adequate authority to address the risks, then CFIUS may enter into
an agreement with, or impose conditions on, parties to mitigate such risks
or may refer the case to the President for action. 56

2.41
Unlike Australia's foreign investment review framework, potential foreign
investors are not required to notify CFIUS of their intentions. However, if notification
of a 'covered transaction' is not filed with CFIUS, then the power of the President to
intervene has no time limitation. By contrast, the general timeframe for a presidential
decision is fifteen days. 57 The President’s powers in cases where a notification is not
filed are retrospective. 58
2.42
If a transaction is found to have national security implications after the fact,
then the President is empowered to order an individual or entity to divest themselves
of the asset. 59 In 2011, for instance, CFIUS recommended to President Obama that the
proposed acquisition of 3Leaf, a US technology firm, by the Chinese
telecommunications corporation Huawei should be blocked on national security
grounds. In that instance, Huawei, after being informed of CFIUS' decision, chose to
voluntarily withdraw its application before President Obama issued a divestment
order. 60

55

U.S. Department of the Treasury, Process Overview, https://www.treasury.gov/resourcecenter/international/foreign-investment/Pages/cfius-overview.aspx (accessed 21 March 2016).

56

U.S. Department of the Treasury, Process Overview, https://www.treasury.gov/resourcecenter/international/foreign-investment/Pages/cfius-overview.aspx (accessed 21 March 2016).

57

Foreign Investment and National Security Act 2007, p.11, https://www.treasury.gov/resourcecenter/international/foreign-investment/Documents/FINSA.pdf (accessed 21 March 2016).

58

Foreign Investment and National Security Act 2007, p. 11.

59

Foreign Investment and National Security Act 2007, p. 11.

60

Reuters, 'Huawei backs away from 3Leaf acquisition', http://www.reuters.com/article/ushuawei-3leaf-idUSTRE71I38920110219 (accessed 21 March 2016).
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2.43
Unlike Australia's foreign investment review framework, in which national
security considerations form part of a broader and negative national interest test,
FINSA makes explicit that CFIUS must launch a national security investigation if a
proposed investment could see US critical infrastructure assets pass into the control of
a foreign person. According to the requirements laid out in FINSA, CFIUS must
undertake an investigation if:
the transaction would result in control of any critical infrastructure of or
within the United States by or on behalf of any foreign person, if the
Committee determines that the transaction could impair national security,
and that such impairment to national security has not been mitigated by
assurances provided or renewed with the approval of the Committee, as
described in subsection (l)… 61

2.44
In the case of Australia's foreign investment review process, critical
infrastructure assets – including, for example, electricity transmission networks like
Transgrid – are not automatically treated differently than other assets, such as general
businesses or developed commercial land.

61

Foreign Investment and National Security Act 2007, p. 5, https://www.treasury.gov/resourcecenter/international/foreign-investment/Documents/FINSA.pdf (accessed 21 March 2016).
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Chapter 3
Critical infrastructure and the foreign investment review
process
Port of Darwin lease
3.1
In its interim report, the committee considered the Northern Territory
Government's decision to lease the Port of Darwin to Landbridge Group (a Chinese
company). The committee detailed evidence which raised concerns about the
adequacy and comprehensiveness of the FIRB review process in relation to the Port of
Darwin matter. The evidence brought to the fore questions about the transparency,
adequacy, comprehensiveness and timeliness of the review process itself. 1
3.2
The committee's examination of the Port of Darwin lease brought to light a
number of concerns in respect of the review framework's capacity to assess the risks
and benefits of foreign investment proposals from both national security and
economic development perspectives. In particular, the following issues were
highlighted:
•

FIRB, as a non-statutory authority, does not have independent authority to
review proposed acquisitions in relation to Australia's long term strategic
interests.

•

The FIRB process appeared to be ad hoc, operating on a case by case basis.
Consistency in approach and decision making, along with the desired
transparency and certainty that investors and the Australian public require,
was not demonstrated.

•

The Port of Darwin lease announcements indicated that strategic partners such
as the US were not necessarily fully advised of developments. 2

3.3
The committee took the view that FIRB's assessment processes, especially in
relation to the sale or lease of critical infrastructure assets, such as the Port of Darwin,
Transgrid or S. Kidman and Co. Ltd, required further examination in terms of their
capacity to protect and further Australia's national interest.

Transgrid lease
3.4
In June 2014, the Premier of New South Wales (NSW), the Hon. Mike Baird
MP, announced that the NSW Government intended to lease 49 per cent of the state's
electricity network as part of its Rebuilding NSW plan. Mr Baird went on to announce
that the proceeds of the lease arrangement, projected to total $20 billion, would be

1

Senate Economics References Committee, Foreign Investment Review Framework: Interim
Report, February 2016, p. 29.

2

Senate Economics References Committee, Foreign Investment Review Framework: Interim
Report, February 2016, p. 29.
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used to fund 'once-in-a-generation'
infrastructure across NSW. 3

investments

in

productivity enhancing

3.5
The plan to lease 49 per cent of the state's electricity network assets called for
the entirety of Transgrid to be leased to private investors. As the largest single
electricity provider in NSW, Transgrid is responsible for the management and
operation of around 12,800 kilometres of transmission lines and underground cables.
It connects generators, distributors and end users in both NSW and the Australian
Capital Territory (ACT), and possesses links with Queensland and Victoria for the
facilitation of interstate energy trading. 4
3.6
The NSW Government's leasing policy also included the proposal to lease
50.4 per cent of two other state-owned electricity providers, Ausgrid and Endeavour
Energy. All three leases would be offered over a period of 99 years. 5 Essential Energy,
a state-owned corporation responsible for building, operating and maintaining NSW's
electricity grid, was not included in the government's leasing plans. 6
3.7
After the March 2015 state election, legislation enabling the lease transactions
was introduced into the NSW Parliament. On 4 June 2015, the Electricity Network
Assets (Authorised Transactions) Act 2015 was passed by the NSW Parliament,
clearing the way for the state government to begin the process of leasing 49 per cent
of NSW's electricity network. 7
3.8
On 25 June 2015, the NSW Treasurer, the Hon. Gladys Berejiklian MP,
announced the opening of the expression of interest (EOI) process for the 99 year
lease of Transgrid to private investors. 8 On 25 November 2015, approximately five
months after the commencement of the EOI process, the NSW Government
announced that an Australia-led consortium, NSW Electricity Networks, had made the
successful bid for the Transgrid lease. After a consultation and assessment process,
which involved FIRB; the Australian Taxation Office (ATO); and the Australian
Competition and Consumer Commission (ACCC), NSW Electricity Networks agreed

3

The NSW Treasury, Electricity Network Transactions,
http://www.treasury.nsw.gov.au/electricity_network_transactions (accessed 29 February 2016).

4

The NSW Treasury, About Transgrid,
http://www.austlii.edu.au/au/legis/nsw/consol_act/enata2015566/ (accessed 29 February 2016).

5

The NSW Treasury, Electricity Network Transactions,
http://www.treasury.nsw.gov.au/electricity_network_transactions (accessed 29 February 2016).

6

The NSW Treasury, Electricity Network Transactions.

7

See the Electricity Network Assets (Authorised Transactions) Act 2015,
http://www.austlii.edu.au/au/legis/nsw/consol_act/enata2015566/ (accessed 29 February 2016).

8

The Hon. Gladys Berejiklian MP, Treasurer of NSW, 'Major Milestone in Poles and Wires
Lease', Media Release, 25 June 2015,
http://www.treasury.nsw.gov.au/__data/assets/pdf_file/0008/126467/20150625_Gladys_Berejik
lian_-_Major_milestone_in_poles_and_wires_lease.pdf (accessed 29 February 2016).
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to pay the NSW Government a total of $10.258 billion for the right to lease the
entirety of Transgrid for 99 years. 9
3.9
As a precondition of the award of the lease, NSW Electricity Networks agreed
to sign an Electricity Price Guarantee, an undertaking that committed the consortium
to ensuring that network charges will be lower at the end of the financial year 2018–
2019 than they were on 30 June 2014. 10
3.10
NSW Electricity Networks is a consortium made up of five private investors,
including two Australian companies, which together have a 35.03 per cent stake in
Transgrid. The five members of the consortium are:
•

Caisse de dépôt et placement du Québec (CDPQ), a Canadian pension
fund with a total stake of 24.99 per cent.

•

Hastings, as the manager of Utilities Trust of Australia, which owns a
20.02 per cent stake in Transgrid.

•

Tawreed Investments Limited, the global direct infrastructure vehicle of
the Abu Dhabi Investment Authority, with a total stake of 19.99 per
cent.

•

Wren House Infrastructure, a wholly-owned subsidiary of the Kuwait
Investment Authority, which also has a 19.99 per cent stake in the
Transgrid lease.

•

Spark Infrastructure, an Australian infrastructure manager and an ASXlisted owner of energy infrastructure, which has a total stake in
Transgrid of 15.01 per cent. 11

3.11
As a consequence of the Transgrid lease, the NSW Government announced
that it would be eligible for approximately $1 billion in additional Commonwealth
infrastructure funding, on the basis of the National Partnership Agreement on Asset
Recycling. 12

9

The Hon. Mike Baird MP, Premier of NSW, and the Hon. Gladys Berejiklian MP, Treasurer of
NSW, 'NSW Achieves Outstanding Result in $10.258 billion Transgrid lease', Media Release,
25 November 2015, http://www.treasury.nsw.gov.au/__data/assets/pdf_file/0013/127030/2511-15_NSW_achieves_outstanding_result_in_TransGrid_lease.pdf (accessed 29 February
2016).

10

For an overview of the legislated requirements of the Electricity Price Guarantee, see Section 8
of the Electricity Network Assets (Authorised Transactions) Act 2015,
http://www.austlii.edu.au/au/legis/nsw/consol_act/enata2015566/s8.html (accessed 29 February
2016).

11

'NSW Achieves Outstanding Result in $10.258 billion Transgrid lease', Media release,
25 November 2015, http://www.treasury.nsw.gov.au/__data/assets/pdf_file/0013/127030/2511-15_NSW_achieves_outstanding_result_in_TransGrid_lease.pdf (accessed 29 February
2016).

12

The NSW Treasury, Electricity Network Transactions,
http://www.treasury.nsw.gov.au/electricity_network_transactions (accessed 29 February 2016).
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3.12
According to the NSW Government, the EOI process for the eventual lease of
Ausgrid, the second largest provider in the NSW electricity network, was launched 24
November 2015. 13 The EOI phase for the lease of Endeavour Energy, the final
component of the state's electricity assets to be leased, is also currently underway. At
the time of writing, the NSW Government had made no announcement in relation to
indicative bids for either company.

Critical infrastructure
3.13
Critical infrastructure assets do not feature as a separate component of
Australia's national interest test for foreign investment, as is the case in the US.
However, the Government has in place a strategy aimed at ensuring that the nation's
critical infrastructure assets can be operated under all conditions. This overarching
policy position is outlined in the Government's Critical Infrastructure Resilience
Strategy: Plan (the Strategy). 14
3.14
The Strategy is administered by the Attorney General's Department, which is
also the lead Commonwealth agency on matters relating to critical infrastructure
resilience policy. The Strategy provides a definition of critical infrastructure that is
shared by the Commonwealth, state and territory governments:
Those physical networks, supply chains, information technologies and
communication networks which, if destroyed, degraded or rendered
unavailable for an extended period, would significantly impact the social or
economic wellbeing of the nation or affect Australia's ability to conduct
national defence and ensure national security. 15

3.15
For the purpose of defining the destruction or disruption of critical
infrastructure assets, the Strategy uses the phrase 'significantly impact' to mean an
event or incident that threatens public safety and confidence; threatens national
economic security; harms Australia's international competitiveness; or otherwise
impedes the continuity of government and its services. 16 To prevent these effects from
degrading or undermining Australia's national interest, the Strategy seeks to ensure
that the nation's critical infrastructure assets can continue to operate effectively in the
face of all threats and risks. 17
3.16
In order to achieve its aim of ensuring that critical infrastructure assets can
operate 'in the face of all hazards', the Government has adopted an approach that seeks

13

The NSW Treasury, About Ausgrid,
http://www.treasury.nsw.gov.au/electricity_network_transactions/about_ausgrid (accessed
29 February 2016).

14

Australian Government, Critical Infrastructure Resilience Strategy: Plan,
http://www.tisn.gov.au/Documents/CriticalInfrastructureResilienceStrategyPlan.PDF (accessed
21 March 2016).
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Australian Government, Critical Infrastructure Resilience Strategy: Plan, p. 1.

16

Australian Government, Critical Infrastructure Resilience Strategy: Plan, p. 1.

17

Australian Government, Critical Infrastructure Resilience Strategy: Plan, p. 1.
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to produce a non-regulatory business-government partnership. 18 This approach is
founded on two principal policy objectives:
•

That critical infrastructure owners and operators can effectively manage
reasonably foreseeable risks to the continuity of their operations,
through a mature, risk-based approach;

•

That critical infrastructure owners and operators can be effective at
managing unforeseen risks to the continuity of their operations through
an organisational resilience approach. 19

3.17
On the basis of its partnership approach to managing threats and risks to
Australia's critical infrastructure, the Government seeks to achieve a number of key
outcomes including:
•

a strong and effective business-government partnership;

•

enhanced risk management of the operating environment;

•

effective understanding and management of strategic issues; and

•

a mature understanding and application of organisational resilience.

3.18
The Government's partnership approach to securing Australia's critical
infrastructure rests on effective engagement with both industry and other levels of
government. In order to engage and coordinate effectively with industry participants,
in 2003, the Australian Government established the Trusted Information Sharing
Network (TISN). This network allows critical infrastructure owners and operators
across seven sector groups to share information and cooperate within a secure
environment, in order to address a range of security and business continuity
challenges. 20 The seven groups within TISN comprise the following sectoral
participants: banking and finance, communications, energy, food and grocery, health,
transport and water services. 21
3.19
Additionally, the Government's Critical Infrastructure Advisory Council
(CIAC) provides both coordination and strategic guidance for the members of TISN,
and comprises the chairpersons from the seven sectoral groups; senior Australian
Government representatives from the relevant agencies; and senior state and territory
government representatives. 22
3.20
In addition to participating in TISN, state and territory governments also have
defined roles and responsibilities in relation to the resilience of critical infrastructure.

18

Australian Government, Critical Infrastructure Resilience Strategy: Plan, p. 1
http://www.tisn.gov.au/Documents/CriticalInfrastructureResilienceStrategyPlan.PDF (accessed
21 March 2016).
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Australian Government, Critical Infrastructure Resilience Strategy: Plan, p. 1.

20

Australian Government, Critical Infrastructure Resilience Strategy: Plan, p. 2.
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Australian Government, Critical Infrastructure Resilience Strategy: Plan, p. 2.
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Australian Government, Critical Infrastructure Resilience Strategy: Plan, p. 2.

26

Given Australia's federal system of government, state and territory governments are
responsible for managing all threats to life and property that might occur within their
jurisdictions. They are also responsible for providing a range of basic services, such as
healthcare and the supply of water, which form part of Australia's critical
infrastructure assets. As the Strategy makes clear:
All Australian state and territory governments have their own critical
infrastructure programs according to the operating environment and
arrangements for each jurisdiction. The Strategy aims to complement these
programs and support their objectives wherever possible…It is essential
that critical infrastructure owners and operators know and understand the
jurisdictional response arrangements and have good working relationships
with the appropriate state and territory agencies. 23

3.21
While Australia's foreign investment review process does not formally define
critical infrastructure assets, or incorporate a codified definition of critical
infrastructure in the national interest test, the government maintains a strategic
approach to the protection of critical infrastructure from a range of threats and risks.

Concerns regarding the current framework in relation to critical
infrastructure
3.22
The Australian Strategic Policy Institute (ASPI) raised a number of concerns
regarding the adequacy of critical infrastructure protection under Australia's foreign
investment review process. At the heart of its concerns was the need for a
comprehensive, high-level review process which is consistent, transparent and robust.
State Owned Enterprises
3.23
Drawing on the Transgrid matter, ASPI highlighted that one of the
unsuccessful bidders for the lease was State Grid, a Chinese State Owned Enterprise
(SOE). 24 According to ASPI, the close links between Chinese SOEs and the ruling
Communist Party of China (CPC) has the effect of making these entities into little
more than instruments of the CPC, even though they operate in the global free
market. 25 ASPI raised particular concerns that the close and ambiguous relationship
between the CPC and SOEs does not appear to be sufficiently or effectively captured
in FIRB's review and assessment processes. 26
3.24
ASPI held the view that, in light of the close links between SOEs, including
major corporations like State Grid, and the CPC, Chinese SOEs should not be

23

Australian Government, Critical Infrastructure Resilience Strategy: Plan, p. 2
http://www.tisn.gov.au/Documents/CriticalInfrastructureResilienceStrategyPlan.PDF (accessed
21 March 2016).

24

Australian Strategic Policy Institute, Supplementary Submission 4.1, p. 1.

25

Australian Strategic Policy Institute, Supplementary Submission 4.1, p. 1.

26

Australian Strategic Policy Institute, Supplementary Submission 4.1, p. 1.

27

considered as appropriate bidders for Australian critical infrastructure assets. 27 ASPI
further argued that:
These considerations…should lead to a judgement that Chinese SOEs ought
not be considered as appropriate partners in NSW's 'poles and wires'
infrastructure. No Australian company would ever be allowed by Chinese
authorities to tender for parts of their electricity distribution and
transmission network. Indeed, State Grid was kept as an SOE at a time
when Beijing privatised many businesses precisely because power
infrastructure was seen to be critical to Chinese security and must be kept in
Government hands. 28

3.25
ASPI maintained that Australia's electricity networks are potentially
vulnerable to a variety of different forms of cyber intrusion and attack, and that some
networks, such as the Transgrid distribution network, are unusually significant in
virtue of their strategic importance.
3.26
According to ASPI, the number and scale of recent attacks, principally in the
cyber sphere, against critical infrastructure targets has increased significantly. 29 ASPI
observed that the US has seen a number of successful cyber-attacks on major
electricity networks over the last few years. It argued that such attacks have the
potential to cause significant damage to vital elements of critical infrastructure and
national security. 30
3.27
ASPI pointed out that NSW's electricity distribution system is a significant
part of Australia's critical infrastructure because major parts of the Commonwealth
Government, including the defence and intelligence communities, rely on the
electricity supply from that network. 31 ASPI continued:
The Committee should note that the NSW 'poles and wires' network is as
vulnerable to cyber attack as the US electricity distribution network or the
networks of other countries. Moreover there is increasing interest on the
part of malicious cyber actors to explore how to damage the critical
infrastructure of potential opponents. Australia cannot isolate itself from
these international developments…NSW's electrical transmission and
distribution system is an element of critical infrastructure on which
significant parts of the Federal Government, Defence and Intelligence
community relies. We cannot afford to be casual about the security of this
critical infrastructure. 32

3.28
ASPI criticised the view that the vulnerability of critical infrastructure to
hacking means that it is unimportant who owns these assets. ASPI maintained that
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physical access to control systems is still a significant advantage in an attempt to
sabotage a critical infrastructure asset, such as an electricity transmission network, and
that control systems remain more vulnerable to 'locally-launched' attacks than they are
to intrusion attempts from remote systems. 33 ASPI maintained that arguments to the
contrary are a 'cyber red herring':
It has been claimed that, if Australian infrastructure is vulnerable to
Chinese cyber hacking, then the ownership and control of our infrastructure
should make no difference. This is a council of despair, and hardly a basis
on which to make sensible decisions about controlling our critical
infrastructure. It remains the case that physical access is by far the easiest
way to tamper with control systems, as, while effective, remote access can
take a great deal of time and requires a high degree of technical ability.
Sensible strategies to manage security around physical and cyber access to
control systems of critical infrastructure will go a very long way to
protecting Australian interests. 34

3.29
ASPI welcomed the fact that the NSW Government, after consulting with
FIRB and other Commonwealth agencies, did not award the 99 year of Transgrid to
bids from consortia that included Chinese State-owned Enterprises (SOEs). However,
ASPI also questioned the extent to which this decision was based on security
considerations. 35 ASPI concluded that the decision does not constitute evidence that
the foreign investment review process adequately considers, in every case, the
national security implications of foreign investment, especially in respect of critical
infrastructure assets. 36
Ad hoc and opaque process
3.30
Mr Peter Jennings, Executive Director of ASPI, argued that FIRB does not
have in place a robust framework for the assessment of the national security
implications of some forms of foreign investment. This is particularly significant
because the review process is conducted on a case-by-case basis. While providing for
flexibility, under such a system, it is unlikely that sufficiently clear, consistent and
rigorous procedures for assessment are currently being followed. Mr Jennings
suggested that:
A robust framework would start with a series of fairly defined procedures
that could be applied in any test of foreign direct investment. As I say, a
robust test is one that could be replicated over any foreign investment
application. What I find disturbing is that there seems to be almost a, sort
of, bespoke process of interaction that takes place between agencies that is
reinvented every single time one of these proposals comes forward. 37
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3.31
Mr Jennings further maintained that the current assessment process needs to
be supplemented by the establishment of an additional committee at the deputy
secretary level. This would provide the additional, senior-level scrutiny that would
help to produce a more thorough assessment framework. 38 It would also help to ensure
that those agencies that are most central to the assessment process, such as the
Department of Defence (Defence) and Treasury, are required to undertake a formal
assessment process that is decisively above the desk officer level:
It [the review process] can be very informal or could be nothing more than
a phone call between desk-level officials where one says, 'We don't have
problem,' and that seems to be the end of the discussion. Our submission to
the committee suggested that, at the very least, there ought to be a deputy
secretary level committee, which would create some structures and
processes that would require agencies to go through somewhat more formal
evaluations. 39

3.32
ASPI suggested that the current FIRB process remains largely opaque. In
particular, it criticised the Treasury's view that the current assessment process is
necessary to create community confidence in the foreign investment review
framework. ASPI argued that 'it is difficult to see how such an opaque and
impenetrable process can create any basis for public confidence in FIRB decisions.' 40

Support for the current framework in relation to critical infrastructure
3.33
According to the Attorney General's Department (AGD), foreign investment
plays a significant role in maintaining the resilience of Australia's critical
infrastructure assets. 41 AGD further observed that, in a relatively small number of
cases, foreign investment in critical infrastructure can pose a number of potential risks
to Australia's national security, which require appropriate consideration and
management. 42
Whole-of-government assessment process
3.34
AGD maintained that well established mechanisms already exist within the
Commonwealth Government to facilitate the effective cooperation of agencies in
assessing the risks posed by some types of foreign investment. 43 Ms Katherine Jones,
Deputy Secretary for National Security and Emergency Management, observed that
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the AGD engages on a regular basis with agencies that have an interest in foreign
investment in critical infrastructure sectors:
…we do have well established mechanisms for working across the
Commonwealth government, and we engage very regularly with a whole
range of agencies that may have interest generally in foreign investment in
critical infrastructure but specifically in relation to particular elements of
our critical infrastructure sectors. 44

3.35
Ms Jones informed the committee that in 2014–2015, the AGD was involved
in the assessment of 54 cases that were referred to it by FIRB. The assessment process
involved liaising with other Commonwealth Government agencies, including Defence
and the Australian Security and Intelligence Organisation (ASIO). 45
3.36
Ms Jones suggested that one of ASPI's criticisms of the review process – that
it lacks a senior officials' committee, ideally at the deputy secretary level – had been
addressed. She explained that a committee at the deputy secretary level already meets
on a regular basis, and that it discusses issues that arise from foreign investment in
critical infrastructure. 46 Over the past six months, the volume of work addressed by
the committee had increased substantially. 47 Ms Jones also pointed out that the
committee's work is informed by contributions from a large number of agencies,
including the Departments of Foreign Affairs and Trade (DFAT); Prime Minister and
Cabinet (DPMC); Agriculture and Water Resources (DAWS); Infrastructure and
Regional Development (DIRD); Defence; AGD; and ASIO. 48
3.37
In terms of the AGD's contribution to the investment review process, the
department assesses proposals on the basis of their potential effects on the continuity
of the services provided by the critical infrastructure asset in question. 49 In carrying
out its assessment, the department also liaises with national security agencies and the
relevant line agencies, in order to provide a comprehensive evidence base for the
department's final assessment of the potential risks and benefits of the proposed
investment. 50
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3.38
According to the AGD, the department's assessment process involves a
consideration of the applicant; the nature of the investment proposal; the criticality
and potential vulnerabilities of the infrastructure being acquired; and the general
characteristics of the critical infrastructure sector in which the investment is to
occur. 51
3.39
In addition to the contributions of other Commonwealth agencies to the
assessment of proposals, the Australian Government, represented by the AGD,
engages with a number of key international partners on questions of critical
infrastructure security and resilience. 52 In particular, the Australian Government
actively participates in a well-established forum on critical infrastructure security with
its 'five eyes' partners. 53 Known as the 'Critical Five', the forum consists of senior
representatives from the 'five eyes' intelligence alliance, comprising the US, Britain,
Australia, Canada and New Zealand. The focus of the forum is on improving
information sharing and cooperation on a range of common threats to critical
infrastructure. 54 Ms Jones observed that:
Australia plays a leading role in this forum and has specifically led
initiatives to deliver enhanced information-sharing on foreign investment in
critical infrastructure, including best practice approaches for managing
national security risks over the past three years. 55

3.40
DFAT also explained its role in the foreign investment review process to the
committee. According to Mr Justin Brown, Acting Deputy Secretary, DFAT provides
a range of information, analyses and assessments to assist in the Government's
decision-making process. DFAT provides FIRB with any information that might be
valuable in the assessment process. As Mr Brown explained:
We also provide any other information we think might be valuable for the
government to take into account. Quite often that will include what we
might describe as 'broader foreign and trade policy considerations'. I
mentioned earlier that we have free trade obligations with a large number of
countries now. We would typically provide advice on any legal obligations
or compliance issues as part of these agreements. We would also look at the
broader trade and investment relationship with those countries – whether
there are any other issues that might impact on the government's decision.
We tend to cast the net very wide. We typically consult with our diplomatic
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networks in a pretty broad way to try to ensure that all of our assets and the
intelligence from within our system are brought to bear and that we provide
the most comprehensive input we can into the whole-of-government
process. 56

3.41
In its submission, the Treasury reiterated the point that one of the fundamental
aims of the FIRB assessment process, in addition to facilitating foreign investment in
Australia, is to ensure that the Treasurer receives comprehensive, thorough and
rigorous whole-of-government advice on any potential national interest concerns that
arise from a proposed foreign investment. 57 Treasury also pointed out that FIRB is
always involved, early and directly, in the consideration of any investment proposals
that are assessed to be either significant or complex. 58
3.42
According to the Treasury, the review process is fundamentally based on a
thorough consultation process, one that not only involves a large number of
Commonwealth agencies, but also takes in early and comprehensive consultation with
state and territory governments:
Treasury consults with Australian, state and territory government
departments, national security agencies and authorities with responsibilities
relevant to the proposal. Advice and comments provided by such agencies
are important in assessing the implications of proposals and, in particular,
in determining whether they potentially raise any national interest issues.
For example, advice from the relevant national security agencies is relied
upon for assessments as to whether an investment raises national security
concerns. 59

3.43
In its submission, the Treasury noted that the assessment and consultation
process in relation to the Transgrid lease lasted for more than 12 months, with FIRB
engaging with both the NSW Government and a number of Commonwealth agencies
in order to ensure that all national interest considerations were addressed. 60
3.44
In particular, FIRB's assessment and consultation process led to the
implementation of a range of safeguards as a condition of the lease. These reflect the
fact that the Transgrid electricity transmission system is a vital piece of Australia's
critical infrastructure. 61 The Treasury pointed out that these safeguards are more
stringent than any conditions hitherto imposed on comparable critical infrastructure
acquisitions. 62 The safeguards are designed to make sure that:
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•

the operation and control of Transgrid's transmission system and
telecommunications business are undertaken solely from within
Australia. Maintenance is also to be undertaken in Australia unless it is
not possible to do this on reasonable commercial terms;

•

electricity supply data and personal information are accessible from and
held solely within Australia;

•

individual foreign members of the consortium maintain their interests in
Transgrid at no more than 50 per cent;

•

50 per cent of Transgrid's board comprise Australian citizens and
residents;

•

Transgrid has an independent chairperson and an independent director
on the board who are Australian citizens and residents, one of whom is
required for all board quorums;

•

senior personnel in critical positions hold appropriate security
clearances; and

•

annual reporting takes place:
-

-

to the NSW Government, certifying compliance with NSW’s
critical infrastructure licence conditions; and
to FIRB, certifying compliance with all of the safeguards. 63

Flexible and comprehensive approach
3.45
In his evidence to the committee, Mr Brian Wilson, Chairman of FIRB,
observed that the foreign investment review process, especially in respect of the
national interest test, benefits significantly from its broad and unlegislated character.
Mr Wilson made the point that the uncodified nature of the national interest test,
which takes in questions of national security in addition to other considerations,
provides a flexible and comprehensive method by which to judge the risks and
benefits of foreign investment:
I think that it would be difficult to suggest there is a material component of
national interest that is not picked up in the five subcomponents that we
define – impact on the economy and the community, national security,
competition, other laws and regulations and the nature and character [of the
investor and the proposed investment]…I think that it would be dangerous
to somehow provide a numerical weighting or a 20-page checklist. I think
what that would do would, on the one hand, potentially deny transactions
that are not contrary to Australia's national interest, or that could be
mitigated through appropriate conditions coming in. 64
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3.46
Mr Wilson observed that the current assessment framework possesses both the
flexibility and the comprehensiveness to ensure that Australia's national interest is
protected, while also ensuring that proposals for foreign investment are not
unnecessarily stymied as a result of a review framework that is overly restrictive. 65 In
addition, Mr Wilson suggested that a fully codified review framework, in which a set
of criteria is mandated and published, could have the paradoxical effect of allowing a
potential investor to structure a proposal to take advantage of any loopholes in the
assessment criteria. This could make possible investments that would otherwise be
contrary to Australia's national interest. 66
3.47
Mr Wilson also pointed out that the consultative character of the foreign
investment review framework, in which the Treasury, on behalf of FIRB, engages
with a range of agencies to inform the Government's decision making process, means
that the framework ultimately rests on taking advice from the appropriate agencies.
This is the fundamental basis of FIRB's overview of the risks and benefits posed by a
proposal for foreign investment:
I would not expect that someone from Defence, ultimately, would secondguess me on matters of corporate structure. I would not expect that
someone from the Attorney-General's Department, ultimately, would
second-guess the ATO or revenue division of Treasury on matters of tax.
All we can do is ask, and if we are not satisfied with the results, continue to
ask. But at the end of the day, I do not think it would sensibly be open to
me or any board member—having asked and continued to ask—if the
department of Defence, in consultation with the Navy and with the security
agencies, is saying, 'We are comfortable. We have looked at this. We have
looked at this up, down and sideways on each time you have asked, and we
are still comfortable,' to then say, 'Well, notwithstanding your views, I am
not.' It cannot happen. 67

3.48
Mr Wilson highlighted that the effectiveness of the investment review process
is based on accessing a wide range of advice from those agencies best placed to assess
the implications of a proposal for foreign investment. 68 FIRB is responsible for
producing advice to the Treasurer on the basis of the cumulative 'weight' of the
assessments that it receives from the relevant agencies.
State Owned Enterprises
3.49
In its evidence, the Australian National University's East Asian Bureau of
Economic Research (EABER) argued that some of the concerns about Chinese
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investment, especially by SOEs or by companies that have a close relationship to the
CPC, are based on misconceptions about the nature and intentions of the Chinese State
and Chinese companies. 69 EABER maintained that, because China is a one-party state,
it is almost true by definition that every Chinese corporate entity will have some
degree of involvement with the State. 70 EABER further observed that:
Yet such concerns about private Chinese investment are overstated.
Because a single party governs China, almost by definition virtually every
Chinese private company and every Chinese businessperson has some
degree of commercial or personal association with the Chinese party-state.
The vast majority of business-state linkages are borne of commercial
practicality and have no bearing on strategic intent.

3.50
EABER made the point that if these connections were enough to
automatically disqualify Chinese investment on national security grounds, then
Australia should not accept any Chinese investment. Such a position would not only
devastate the Australian economy but would also undermine national security through
reduced military spending capabilities. 71
3.51
Further, EABER informed the committee that recent research on the
operations and intentions of Chinese SOEs suggested that central government control
is often minimal, and that there is no conclusive evidence that SOEs feature as a major
component of a wider and aggressive Chinese strategic posture. EABER pointed out
that:
Concerns regarding FDI from Chinese SOEs are also overblown. A
significant body of academic research has concluded that SOEs are
generally commercially motivated entities and that profitability and national
economic development are the key determinants of SOE investment
decisions. 72

3.52
However, EABER made the point that public debate in Australia fails to
distinguish between different types of SOEs and that most Chinese SOEs are neither
large nor strategically important to Beijing. Furthermore, as over half of SOE assets
are controlled by local governments at the county level and below; 87 per cent of state
assets are held in corporatised structures; and almost half of SOE capital is from nonstate sources, arguments about any kind of centrally planned grand strategy for
Chinese SOE investment abroad are difficult to sustain. 73
3.53
Notwithstanding the debate regarding foreign investment by SOEs and the
national security implications, the point remains that investment in Australia by
Chinese SOEs, in particular, is a contentious issue amongst many Australians. Herein
lies on of the primary concerns regarding the current foreign investment review
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process. It is important that the Government take action to maintain public confidence
in the Australian foreign investment review framework.
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Chapter 4
Agricultural land, agribusinesses and the foreign
investment review process
4.1
This chapter considers the evidence regarding the foreign investment review
process in relation to agricultural land and agribusinesses. In particular, it considers
the evidence for and against the Government's decision to lower the thresholds for
foreign investment in agricultural land and agribusinesses. It also examines the
Government's announcement of the introduction of an agricultural land register, along
with the decision to alter the definition of agribusinesses to take in first stage
producers.

The blocked sale of S. Kidman and Co. Ltd
4.2
As one of Australia's largest beef producers, S. Kidman and Co. Ltd has a
herd of around 185,000 cattle and controls pastoral leases covering approximately
101,000 square kilometres. Its land holdings cover three states – Western Australia,
South Australia and Queensland – and also extend into the Northern Territory. 1 In
addition to Anna Creek station, located in outback South Australia and the largest
property in Kidman's portfolio, the company also owns and manages a further 15
properties of various sizes. 2 As Australia's largest private land owner, the company
holds about 1.3 per cent of Australia's total land area, which equates to approximately
2.5 per cent of the nation's total agricultural land. 3 The company's cattle stations
produce beef for export to Japan, the US and South East Asia. 4
4.3
On 19 November 2015, the Treasurer, the Hon. Scott Morrison MP,
announced that, after receiving advice from FIRB, he had decided to block the
proposed sale of S. Kidman and Co. to unnamed foreign investors on the grounds that
the sale would be contrary to Australia's national interest. 5
4.4
The Treasurer highlighted the fact that the proposal included the entirety of
the company's largest property, Anna Creek station, a sizeable proportion of which is
located within the Woomera Prohibited Area (WPA) in South Australia. According to
the Treasurer, the WPA contains a significant weapons testing range, and is therefore
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a highly sensitive part of Australia's national defence architecture. The Treasurer
stated that:
Given the size and significance of the total portfolio of Kidman properties
along with the national security issues around access to the WPA, I have
determined, after taking advice from FIRB, that it would be contrary to
Australia's national interest for a foreign person to acquire S. Kidman and
Co. in its current form. 6

4.5
The Treasurer also stated that foreign investors that had sought approval of
their investment proposals voluntarily withdrew their applications after being
informed of his decision. 7 According to some media reports, which have not been
confirmed by the Government, the major bidders for S. Kidman and Co. were two
privately-owned Chinese companies, Genius Link Asset Management and Shanghai
Pengxin. The companies are reported to have submitted bids of between $350 and
$370 million. 8
4.6
Following the Treasurer's decision, some media outlets reported that S.
Kidman and Co. has decided to remove its Anna Creek and The Peak properties from
a future sale of the company's land holdings. Further, it was reported that the process
of soliciting fresh bids is currently underway. 9 It was reported that the company might
now only offer its Anna Creek and The Peak properties to local investors, in an effort
to comply with the requirements of the Treasurer's decision. 10
4.7
At the time of writing, the Treasurer has not made an announcement on
whether a revised investment proposal from a foreign investor will be approved. There
is also no publically available information on which foreign investors, if any, have
submitted applications to FIRB to purchase S. Kidman and Co.
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Lower investment thresholds and the agricultural land register
4.8
Australia's foreign investment review framework is particularly significant in
relation to agricultural land and agribusinesses. Proposals for foreign investment in
both categories are assessed on the basis of criteria that are different than those that
apply to other types of foreign investment, such a general business acquisitions, where
thresholds of either $252 million or $1.094 billion apply. This is dependent on
whether the investor is from a non-FTA country or a country with which Australia has
a FTA, respectively.
4.9
Amongst a number of legislative changes introduced in 2015, the
Government lowered the threshold for investments in agribusinesses to $55 million.
To meet the threshold test for FIRB scrutiny, the total value of an acquisition – along
with the total value of the other interests held by the person (and their associates) – in
the entity or business, or previously acquired from the entity or business, must be
more than $55 million. 11 Additionally, foreign investment in agricultural land will
now be screened at a cumulative threshold of $15 million, unless the investor is from
Chile, the US or New Zealand, in which case the threshold increases to $1.094
billion. 12
4.10
One of the Government's key reforms was the introduction of a register of all
foreign-owned agricultural land in Australia. On the basis of the Register of Foreign
Ownership of Agricultural Land Act 2015, the ATO will create and administer a
comprehensive register of data relating to the purchase, sale and transfer of Australian
agricultural land by foreign persons. As a consequence, all foreign persons, companies
and trustees will be required to notify the ATO if they:
•

have an existing interest in agricultural land;

•

have a new interest in agricultural land;

•

no longer have an interest in agricultural land. 13

4.11
The deadline for foreign investors to notify the ATO of their existing interests
in Australian agricultural land, as defined by the three criteria outlined above, passed
on 29 February 2016. 14
4.12
As part of its suite of reforms to the foreign investment review framework,
which included changes to the FATA and its associated regulations, the Government
also introduced a new definition of agribusinesses, which now encompasses first stage
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processors 'beyond the farm gate'. 15 According to the Hon. Barnaby Joyce MP,
Deputy Prime Minister and Minister for Agriculture and Water Resources, this
introduces a common sense definition of agribusiness that will see the lower threshold
of $55 million apply to proposed foreign investments in a larger range of
agribusinesses. 16
4.13
According to section 12 of the Foreign Acquisitions and Takeovers
Regulations 2015, a business should be defined as an agribusiness for the purposes of
foreign investment review if certain criteria are met. 17 Two specific criteria apply in
the case of an Australian entity:
•

the value of the assets of the entity and subsidiaries of the entity, used in
carrying on an agribusiness, exceeds 25 per cent of the total asset value
of the entity; or

•

the earnings before interest and tax derived by the entity and its
subsidiaries in the above classes, in the most recent financial year for
which there are audited accounts, exceeds 25 per cent of the total
earnings for the entity. 18

4.14
In the case of an Australian business, rather than an Australian entity, FIRB
provides the following definition of an agribusiness:
•

for an Australian business, the value of the assets of the business used in
carrying on an agribusiness exceeds 25 per cent of the value of the total
assets of the business. 19

4.15
In addition to the requirements set out above, regulation 12 stipulates that an
agribusiness must fall within the following categories, as defined by the Australian
and New Zealand Standard Industrial Classification Codes:
•

any class of Division A;

•

1111 meat processing;

15
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•

1112 poultry processing;

•

1120 seafood processing;

•

1131 milk and cream processing;

•

1133 cheese and other dairy product manufacturing;

•

1140 fruit and vegetable processing;

•

1150 oil and fat manufacturing;

•

1161 grain mill product manufacturing; and

•

1181 sugar manufacturing. 20

4.16
In order to illustrate the practical implications of the new definition of an
agribusiness, FIRB has provided the following hypothetical explanatory scenario:
Agversity is a diversified Australian business and the parent entity of the
business. The business has operations in both dairy product manufacturing
and transport logistics. A German corporation is proposing to acquire 15
per cent of the securities of Agversity (which is an Australian entity) for
$70 million. Agversity’s most recent audited financial statements show that
in the last financial year:
•

10 per cent of the value of its total assets were used in its dairy
manufacturing operations; and

•

its dairy manufacturing operations accounted for more than 40 per
cent of its total earnings before interest and tax.

As the proportion of Agversity’s total earnings before interest and tax
derived from its dairy manufacturing business exceeds 25 per cent and the
German corporation is proposing to acquire a direct interest (more than 10
per cent), the proposal is both a notifiable and significant action. 21

Concerns regarding the thresholds to agricultural land and agribusinesses
4.17
In its submission, the Business Council of Australia (BCA) maintained that
significant levels of capital investment, including from foreign investors, are required
to ensure that productivity and yield are increased. According to the BCA:
The ability of businesses to access finance is critical to their ability to
undertake the investment necessary to improve their productive capacity
and productivity. Yet access to finance is the most commonly cited barrier
to innovating by Australian businesses and the factor which most adversely
affects international competitiveness by Australian exporters. A 2013
survey of food and beverage businesses by Grant Thornton found
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approximately 16 per cent of Australian executives indicate that sourcing
capital is a constraint on business growth. 22

4.18
Yet the BCA argued that the Government's decision to lower the threshold for
foreign investment in agribusinesses and agricultural land will have the unintended
effect of sending 'a strong negative message about Australia's attitude towards foreign
investors. This risks having a chilling effect on future investment'. 23
4.19
The BCA maintained that the newly-introduced cumulative threshold of $15
million for foreign investment in agricultural land is unlikely to bring any significant
public benefit, and is likely to increase the number of investment proposals that will
need to be submitted to FIRB. The BCA further argued that this will have the effect of
increasing costs, creating a climate of greater investment uncertainty, and will
ultimately produce a chilling effect on foreign investment in the Australian
agricultural sector. 24
4.20
In his evidence to the committee, Mr Troy Setter, CEO of the Consolidated
Pastoral Company (CPC), also took the view that further development and growth in
the Australian agricultural sector will depend on ready access to significant levels of
capital, including foreign capital investment. 25 Mr Setter further maintained that any
government policy settings that hinder the flow of capital into the sector, regardless of
whether that flow is domestic or foreign, will have a negative effect on the future
competitiveness of Australian agriculture. 26
4.21
Additionally, Mr Setter observed that Australian capital markets do not have
sufficient capital available to provide for the current and future needs of the
agricultural sector, and that foreign investment is therefore of paramount importance
for future development. He maintained that impediments to foreign investment are
likely to have far-reaching consequences:
There is simply not enough capital available in the Australian capital
markets. The Australian rural family farm cannot handle a debt increase of
the magnitude needed to unlock Australia's potential. Australia is at a
crossroads, with strong global demand for clean food products. Detailed
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plans for developing the region's agriculture are academic if foreign
investors are prevented or hindered from investing in our region. 27

4.22
Mr Setter argued that the difficulties involved in achieving the required
development through an increase in debt financing are insurmountable, and that
attracting foreign investment has become one of the few effective ways of securing
the future of Australia's agricultural sector. He added that it has been CPC's
experience that FIRB's review process, especially in relation to its complexity and
inconsistency, has made it difficult to attract sufficient levels of foreign capital
investment. 28 Mr Setter further maintained that this is likely to be a significant hurdle
into the foreseeable future:
It is not only CPC's view but also CPC's experience that the complexities
and inconsistencies in the current foreign investment regime have the
potential to stifle foreign investment in Australian agriculture and derail the
government's broader policy agenda on developing Northern Australia and
agricultural competitiveness. 29

4.23
In addition, Mr Setter argued that the Government's recent changes to the
investment thresholds for agricultural land and agribusinesses, rather than introducing
greater clarity into the review process, have produced further inconsistencies.
According to Mr Setter, the changes have led to an overall lack of policy logic in the
investment review framework. 30 Mr Setter also maintained that the new thresholds
serve as a significant disincentive to further foreign capital investment in the
agricultural sector:
I have experienced firsthand the active discouragement of foreign
investment… The inconsistencies that they have [in the thresholds] are
certainly challenging for us to look at. We have Chile, the United States and
New Zealand with a threshold of close to $1.1 billion. We have Singapore
and Thailand at $50 million. We have China, South Korea, Japan, Ireland
and the United Kingdom at $15 million cumulative. It is CPC's view that
this highlights a lack of policy logic in the new system—that it is not
standard across the board. 31

4.24
In particular, Mr Setter singled out four elements of the current review
process as the principal obstacles to attracting sufficient foreign investment into the
Australian agricultural sector:
•

the frequently lengthy timeframe of FIRB's decision-making process;

•

the largely ad hoc character of the assessment process;

•

the lack of clear direction in relation to the application process; and the
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•

general and unfocussed nature of the national interest test. 32

4.25
Given the difficulties involved in using greater debt financing to achieve an
increase in productivity and competitiveness, Mr Setter argued that the most
significant flaw in FIRB's assessment process remains a lack of transparency,
principally in relation to the review process itself, along with a lack of consistency in
the application of investment thresholds, which are currently highly differentiated:
To break it down into a couple of parts, the consistency and transparency of
the application process would be first, up-front. At the moment, how the
process actually works is not transparent...I would welcome the consistency
of the amount per country or per type as a standard rate. For us, the $15
million add-on to do new business is difficult. If you were to go and lease a
large property, purchase a large property or start to invest in some
infrastructure, in today's market $15 million is not a lot of money. To then
spend three or four months waiting for a FIRB response takes you out of
any commercial level of negotiations, at that speed. 33

4.26
The concern raised by Mr Setter in relation to the process that underlies the
foreign investment review framework was shared by EABER. In its submission to the
inquiry, EABER maintained that one of the major weaknesses of the current review
process is the fact that Australia's foreign investment review framework is based on a
series of thresholds that are not the result of conscious policy design, but flow from
the ad hoc requirements of separate FTAs. According to EABER:
An investment regime that discriminates against capital based on the
accident of the sequence of trade agreement negotiations is piecemeal,
protectionist, and not logically defensible. Unilateral action to equalise
foreign investment screening thresholds will lead to a more coherent and
rational Australian investment policy, and is a show of good faith that will
advance Australia’s position in future trade and investment negotiations.
There is no good reason not to treat agricultural land and agribusiness
investment in the same way as other business investments, but if a lower
threshold is set for agricultural investment, it should apply uniformly to all
investors. 34

4.27
The Agricultural Management Company (AMC), which specialises in the
management of agriculture sector assets, expressed a similar concern in its submission
to the committee. According to AMC, the foreign investment review framework is
rendered less effective than it could be by the fact that its central processes, including
the Treasurer's power to make a determination on the basis of an unlegislated national
interest test, are largely undefined. They therefore lack the transparency that is sought
by foreign investors and frequently demanded by the Australian public. 35 AMC
further argued that:
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The term “National Interest” is inadequately defined, if at all, by the Act,
although factors for consideration are loosely outlined in Australia’s
Foreign Investment Policy (November, 2015). The Policy leaves ultimate
judgement to the Treasurer without the requirement for clear justification of
reasoning or decisions made. Decision-making that is open to interpretation
and unjustified does not portray the message of transparency and
accountability that Australia proudly promotes as a point of difference and
will deter investment interest in Australia…The Foreign Acquisitions and
Takeovers Act 1975 allows the Treasurer to review proposals that meet
certain criteria, although these ambiguous criteria do not provide support
for justifiable decision-making, or clarify judgement reasoning for investors
or investment proponents. The reputation risk for both investors and
investment proponents is high under this structure and deters some
investors from investing in Australia for fear of generating a poor
reputation. 36

4.28
In its submission to the inquiry, the National Farmers' Federation (NFF)
raised its own concerns about the openness of FIRB's review process. In relation to the
transparency and effectiveness of the national interest test, NFF argued that the
various elements that form the test should be publicised, to the greatest degree
possible, in order to ensure that potential investors and the agricultural sector clearly
understand the criteria that will be applied in assessing applications. 37 NFF also
maintained that the changes to the way in which the national interest test is publicised
must be accompanied by a series of additional reforms to the review process itself,
including the publication, as is currently the case in New Zealand, of the reasons
behind FIRB's decisions:
More specifically, the NFF seeks a number of changes to the operation of
the FIRB. Upon making an approval decision, the FIRB should make
publically available a thorough explanation with regards to their decision
making process. Included in this should be a specific explanation of the
interpretation of the National Interest Test and the weightings placed on the
various criteria. Clearly articulating the outcomes of applications will not
only give confidence to the sector, but will ensure future investors have a
clear understanding of what is expected of them when seeking to invest.
This will in turn improve the quality of application received by the FIRB,
benefiting both the regulator and the applicant. 38

4.29
NFF also expressed the view that, since the agricultural sector is actively
seeking capital investment, including foreign investment, FIRB's membership should
be expanded to include a board member with specific expertise in agriculture. 39
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Agribusiness definition
4.30
The Australian Food and Grocery Council (AFGC) criticised the
Government's new definition of agribusinesses. The AFGC maintained that an
extension of the definition of agribusiness beyond the 'farm gate' is likely to produce
uncertainty about the possibility of further scope creep, which could have the effect of
diminishing the attractiveness of the agribusiness sector to potential foreign
investment. 40 The AFGC maintained that:
For the purposes of the FIRB review, the definition of agribusiness should
capture all primary production businesses. The definition of agribusiness
should not capture first stage downstream businesses beyond the farm gate.
To extend the definition goes beyond the government's commitments made
in the context of agriculture. 41

4.31
For the AFGC, one of the dangers of the Government's decision to extend the
definition of an agribusiness 'beyond the farm', so that it captures some first stage
processors, is that it risks creating a climate of greater investment ambiguity and
confusion. This is likely to weaken further the FIRB assessment process. 42

Importance of foreign direct investment to the agricultural sector
4.32
The Australia and New Zealand Banking Group (ANZ) has highlighted the
importance of foreign direct investment for the continued growth and future prosperity
of Australia's agricultural sector. ANZ pointed out that the agricultural sector requires
very high levels of capital investment. It notes that foreign direct investment is a
significant source of much-needed capital, yet attracting capital investment from
foreign entities and individuals is a competitive process. 43
4.33
In particular, ANZ estimated that, by 2050, the shortfall between capital
requirements and available domestic capital in the agricultural sector is likely to be
$850 billion. Given the mismatch between available domestic capital and the
projected investment needs of the sector, attracting foreign investment is a workable
solution to the lack of a sufficient domestic pool of capital. 44 ANZ argued that, in an
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increasingly competitive global environment, the Government's foreign investment
review framework needs to ensure that Australia remains an internationally attractive
destination for foreign direct investment:
Australia needs to be an attractive destination among the nations competing
for capital. In relation to the agricultural sector, Australia is estimated to
account for less than five per cent of global institutional investment.
Competition for institutional agricultural investment is increasing with
nations in Asia, South America and Africa seeking investment to develop
their economies. 45

4.34
ANZ argued that the current foreign investment review framework, in which
the Treasurer bases decisions on a broad national interest test, strikes an appropriate
balance between the legitimate demands of the national interest and the need to attract
sufficient levels of foreign direct investment into the agricultural sector. 46
Support for the thresholds on agricultural land and agribusiness
4.35
The Deputy Prime Minister and Minister for Agriculture and Water
Resources, the Hon. Barnaby Joyce MP, has argued that the Government's reforms
strike an appropriate balance between facilitating foreign capital investment in the
agricultural sector, which is a Government priority, and ensuring that all investments
are in Australia's national interest. 47 He further argued that the Government's reforms
have introduced a greater degree of transparency into Australia's foreign investment
review process by achieving the following interrelated aims:
•

a more realistic, cumulative, threshold of $15 million for
agricultural land purchases by foreign investors that are required to
be scrutinised and approved by the Foreign Investment Review
Board (FIRB), compared with the previous level of $252 million;
this came into effect from 1 March 2015;

•

a more realistic threshold of $55 million for agribusiness purchases
by foreign investors that require FIRB scrutiny and approval, also
compared to the previous level of $252 million;

•

a common sense definition of agribusiness to capture first stage
processors beyond the farm gate, to which the new $55 million
threshold will apply and which was previously lacking;
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•

a register of all foreign ownership of agricultural land, which will
paint a clearer picture of the level of foreign ownership in our
nation. 48

4.36
According to the Treasurer, the unique nature of the Australian agricultural
sector means that the previous threshold of $252 million was not ideally suited to
ensuring that foreign investment proposals are effectively assessed. Many farming
businesses are smaller than their counterparts in other industries, and should therefore
be treated differently under Australia's foreign investment review framework:
While foreign investment in agriculture provides important economic
benefits, we have acted to improve scrutiny and transparency around
foreign ownership of Australia’s agricultural production. The average
farming business is smaller than other businesses in the economy and
applying the general business threshold of $252 million excludes a large
part of the agricultural sector from foreign investment screening. 49

4.37
Despite calling for changes to FIRB's review process, NFF expressed its
general support for the legislative changes undertaken by the Government, arguing
that the revised thresholds will allow FIRB's assessment process to give more
thorough consideration to the benefits and risks of foreign investment in the
agricultural sector. 50
4.38
NFF observed that the Government's introduction of an agricultural land
register will eventually produce a significant repository of statistical data, which will
provide an important evidence base for future policy development in the area of
foreign investment in agricultural land and water resources. 51 Additionally, the NFF
maintained that the land registry will be an important resource in helping to allay
community concerns about foreign investment in agricultural land, thereby
strengthening the transparency and openness of FIRB's review process. 52
4.39
NFF took the view that the Government's changes to the thresholds and its
introduction of the agricultural land register are both likely to enhance the
effectiveness of the FIRB's review process:
The NFF welcome the recent amendments to the Foreign Acquisitions and
Takeovers Act. Our view is that safeguards enacted by the amendments,
including the $15 million cumulative screening threshold for agricultural
land and $55 million for agribusiness, will help ensure that due
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consideration is given to foreign ownership coming into the sector.
Furthermore, the establishment of the land and water ownership register
will also provide valuable data and facts to help inform any policy debate
and decisions that may be required in the future. 53

4.40
The NFF maintained that the changes are not only significant for potential
foreign investors, allowing them to gain a clearer understanding of the Government's
requirements for investment in Australia, but also increase the public's confidence that
Australia's national interest is being protected and furthered. 54

53

Mr Tony Mahar, National Farmers' Federation, Committee Hansard, 10 March 2016, p. 27.

54

Mr Tony Mahar, National Farmers' Federation, Committee Hansard, 10 March 2016, p. 27.

50

51

Chapter 5
Committee view and recommendations
5.1
The Port of Darwin lease process brought to light serious concerns regarding
the foreign investment review framework and the process that underpins it. These
concerns resurfaced in relation to the Transgrid and S. Kidman and Co. matters.
5.2
The committee recognises the validity in retaining the broad and unlegislated
character in respect of the national interest test. Yet such flexibility must be balanced
by a clear, consistent and rigorous procedure for assessment that is publicly
accountable. In short, flexibility should not come at the expense of both consistency
and transparency. While the committee appreciates FIRB's concerns that a fully
codified review framework could be counterproductive and overly restrictive, there is
considerable scope for greater clarity regarding the process and its outcomes.
5.3
During the course of the inquiry, the committee heard from a wide range of
stakeholders who engage with the foreign investment review process. Their concerns,
which are shared by the committee, focus on the lack of transparency in relation to the
process and its outcomes. The concerns regarding the foreign investment review
process in relation to various investment decisions, including the Port of Darwin,
Transgrid and S. Kidman and Co. matters, went to:
•

the lack of consistency, procedural rigour and a clear assessment review
process; 1

•

an overall lack of transparency and clarity regarding the steps in the process
as well as the overall outcome, which creates an impression that decision
making is subjective, lacking adequate focus on security or other key
considerations, and is open to interpretation; 2

•

the limited publicly available information regarding the reasoning for
decisions given to investors and the Australian public, beyond what the
Treasurer chooses to publicise; 3 and

•

thresholds in relation to agricultural land and agribusinesses, which lack
consistency due to varying FTA obligations 4 and a conscious decision of the
Abbott-Turnbull Government to impose differential thresholds.

5.4
The overall outcome of these elements is a process that may serve as a
disincentive to foreign investors and continue to undermine public confidence in
foreign investment in Australia.
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Consistency and transparency
5.5
The committee welcomes the Treasurer's recent announcement regarding an
agreement with the states and territories to subject critical infrastructure assets to
FIRB review. The need for such reform was overdue. The committee recognises that
these proposed changes were largely triggered by ongoing public concerns regarding
the review process, particularly in relation to the Port of Darwin lease, as well as
declining public confidence in foreign investment decisions.
5.6
Indeed, the Port of Darwin lease remains a matter of contention and public
debate. Questions remain unanswered regarding the review process and the terms of
the lease. As a case in point, it is not clear to the committee why $506 million was
received for the lease while $390 million was referred to in the lease documentation.
While the committee has put this question to the Northern Territory Government, it is
yet to receive a response. Furthermore, it is not clear to the committee how the
Australian Defence Force will retain access to the port beyond the maximum 25 year
period specified in the Deed of License. 5 Since the Port of Darwin was leased to
Landbridge for a period of 99 years, this is a significant disparity.
5.7
Although the committee recognises the importance of confidentiality in the
foreign investment review process, especially in relation to information that is
'commercial-in-confidence' or security classified, the evidence provided during the
inquiry suggests that the assessment process is seen by many stakeholders as
predominantly ad hoc, with little indication of how important criteria, such as the
national interest test, are interpreted by the Treasurer, FIRB and other government
agencies. In particular, a number of witnesses, such as ASPI, AMC and Mr Troy
Setter, observed that one of the chief weaknesses of the current assessment process –
from both national security and economic development perspectives – is the fact that
stakeholders have little information about either the criteria that will be applied or the
weighting that is given to them. 6 At the heart of such criticism is the lack of
consistency and transparency in the processes that underpin the foreign investment
review framework.
5.8
To this end, the committee recommends that Treasury, in consultation with
other departments and in cooperation with FIRB, identify and make public some of
the elements or key features of the assessment process, in order to introduce greater
transparency and openness into Australia's foreign investment review framework.
5.9
The committee takes the view that providing more public information about
the assessment process will go some way to explaining to potential investors and the
Australian people the government's rationale for a differentiated system of investment
thresholds, including differences that are a direct result of Australia's FTA obligations.
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Recommendation 1
5.10
The committee recommends that Treasury publish guidance about the
foreign investment review assessment process including information on the steps
and features of the process.
Public information and public confidence
5.11
A primary aim of the foreign investment review framework is to assure the
Australian public that foreign investment is not only subject to ongoing and effective
monitoring but that it will also produce significant national benefits. To this end, the
Australian public needs to be assured that Australia's national interests are protected.
5.12
While much of the focus in relation to the review process has centred on the
tension between economic interests and security concerns and the respective views in
support of liberalisation, on the one hand, or greater controls, on the other, it is
government which must weigh up the various considerations and make a
determination in accordance with public preference. Yet in order to make such a
determination, government must keep the public informed about both the process and
the rationale for its decisions.
5.13
The point was made in evidence that, as Australia's foreign investment review
framework is based on a negative test, as opposed to New Zealand's approach of
outlining the national benefits of foreign investment, it is more difficult to ensure that
the review process is communicated to the Australian public in a transparent and open
manner.
5.14
The committee takes the view that much of the public concern regarding
foreign investment in Australia would be alleviated if there was some transparency in
relation to the decision making process. However, little has been done to instil public
confidence in the process. This has made the task of ascertaining public preference,
which should be central to determining whether Australia's national interest are being
met, difficult if not impossible. For these reasons, the committee recognises the need
to build public confidence in the foreign investment process and recommends that the
Treasurer provide public information on foreign investment decisions regardless of
whether they are positive or negative.
5.15
The committee recognises that FIRB's New Zealand counterpart, the Overseas
Investment Office, publishes both positive decisions and negative decisions regarding
foreign investment. While allowing for the review of proposed foreign investment, the
New Zealand system sets out legislated criteria for determinations and, by providing
its reasoning for approvals or rejections, helps to instil public confidence in the
process. The committee recommends that a similar process be introduced in Australia.
5.16
To this end, the committee recommends that the Treasury publish information
regarding both positive and negative decisions regarding foreign investment review
decisions. Drawing on the New Zealand example, the Treasury should publish a clear
and comprehensive explanation of the national interest rationale behind the
Treasurer's decision not to object to a foreign investment proposal; to block a
proposed investment; or to allow an investment to go ahead provided that certain
specified conditions are met. If conditions are attached to a proposal, then the

54

published decision should outline the nature of these conditions and how the will
benefit the national interest.
5.17
The committee takes the view that consistent and comprehensive
communication is the key to ensuring that the Australian people are fully informed of
the national benefits of foreign investment. This will go some way to allaying public
concerns and misconceptions about foreign investment, and will thereby provide the
government with a mechanism to gauge public perceptions of foreign investment in
Australia.
Recommendation 2
5.18
The committee recommends that the Treasury publish the Treasurer's
rationale behind both positive and negative decisions regarding foreign
investment, in order to inform the public and to instil public and investor
confidence in the review process.
Agricultural Land Register
5.19
The committee notes recent media reporting which suggests that the
Agricultural Land Register, which was introduced to provide data on all purchases,
sales and transfers of Australian agricultural land by foreign persons, might not be
made publically available. 7 The committee understands that the ATO has declared
that it cannot publish detailed breakdowns of foreign interests in agricultural land if
doing so would identify a tax payer or make their details public. 8
5.20
However, the committee notes that the Government committed itself to the
creation of the Agricultural Land Register in order to introduce a greater degree of
transparency and scrutiny into Australia's foreign investment review framework in
relation to agricultural land. 9 While the committee recognises that there are privacy
limitations on the type of information that the ATO can publish, greater scrutiny and
transparency in relation to the foreign investment review framework can only be
achieved if the Agricultural Land Register is made public. Furthermore, the usefulness
of the Agricultural Land Register to increasing public confidence in the foreign
investment review process is dependent on as much information as possible being
made available to the Australian public and to foreign investors.

7

Lucy Barbour, 'Foreign-owned land register will not be made public despite transparency
pledge', ABC News, 30 March 2016, http://www.abc.net.au/news/2016-03-30/register-offoreign-owned-farm-land-will-not-be-made-public/7284104 (accessed 30 March 2016).

8

Lucy Barbour, 'Foreign-owned land register will not be made public despite transparency
pledge', ABC News, 30 March 2016, http://www.abc.net.au/news/2016-03-30/register-offoreign-owned-farm-land-will-not-be-made-public/7284104 (accessed 30 March 2016).

9

The Hon. Barnaby Joyce MP, Deputy Prime Minister and Minister for Agriculture and Water
Resources, and the Hon. Scott Morrison, Treasurer of the Commonwealth of Australia,
'Foreign-owned agricultural land holdings to be registered by 29 February', Media Release, 22
February 2016, http://minister.agriculture.gov.au/joyce/Pages/Media-Releases/foreign-ownedagricultural-land-holdings-to-be-register-by-29-February.aspx (accessed 30 March 2016).
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Recommendation 3
5.21
The committee recommends that the Australian Government establish a
publicly available Agricultural Land Register for all foreign-owned agricultural
land to increase public confidence in Australia's foreign investment review
framework and its effectiveness in safeguarding Australia’s long term economic
and security interests.
Proposed lease of Ausgrid
5.22
Given recent developments in the Ausgrid lease process, especially in relation
to the regulation of the tariffs that energy distribution networks are entitled to charge,
a number of significant additional issues have arisen in relation to the NSW
Government's proposed lease of Ausgrid. 10 In particular, the committee understands
that uncertainty over the regulatory environment might lead to potential bidders
lowering their offers for the 99-year lease of 50.4 per cent of Ausgrid. 11
5.23
In order to undertake an examination of the foreign investment review
framework in relation to the proposed lease of Ausgrid, the committee recommends
that the Senate extend the inquiry reporting date.
Recommendation 4
5.24
The committee recommends that the Senate extend the inquiry reporting
date to 28 April 2016.

Senator Chris Ketter
Chair

10

Angela Macdonald-Smith, ' NSW opposition urges Ausgrid sale delay', Sydney Morning
Herald, 5 April 2016, http://www.smh.com.au/business/energy/nsw-opposition-urges-ausgridsale-delay-20160404-gnyg17.html (accessed 6 April 2016).

11

Angela Macdonald-Smith, ' NSW opposition urges Ausgrid sale delay', Sydney Morning
Herald, 5 April 2016.
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Additional comments by Nick Xenophon,
Independent Senator for South Australia
‘Time to fix a broken national interest test’
1. I commend the work of the committee and the consummate professionalism of the
Secretariat in the preparation of this report. This inquiry has provided a timely
opportunity to review Australia’s foreign investment framework in the context of the
Port of Darwin lease and the proposed sale of the S Kidman and Co property to
overseas interests. The proposed lease of TransGrid also puts our foreign investment
framework into a sharper focus.
2. At the outset I state that I am not against foreign investment. A small open economy
such as Australia’s needs foreign investment to develop and grow. However, the
investment framework must be one that is unambiguously in the national interest, and
that involves a robust and transparent framework that is currently lacking.
3. The 99 year lease – a de facto sale – of the Port of Darwin lacked transparency and
accountability on so many levels. There does not appear to be a satisfactory response
from the Northern Territory government as to whether in fact the successful bidder
was the recommendation of the quasi-independent bid committee. There is also a lack
of clarity and transparency over the headline lease amount. The Port Lease agreement
tabled during the inquiry revealed the lease premium was $391 million, whereas the
Northern Territory government has stated the lease is worth $506 million.
4. The fact that the Port of Darwin lease was not the subject of an appropriate and
thorough national security and defence assessment shows a clear failure at a number
of levels to properly consider the ramifications of that deal. Evidence provided to the
committee indicates it is unclear whether the Australian Defence Force will be able to
access the facilities beyond the maximum 25 years provided for in the lease. That this
uncertainty (in relation to future ongoing access to the port) was not clarified at the
time of negotiations with the successful bidder is simply unsatisfactory on the part of
Defence and arguably our intelligence services.
5. The Port of Darwin lease process, and indeed the TransGrid transaction, is indicative
of a loophole in the current legislation that exempts state and territory owned assets
from being considered under the foreign investment review framework. I welcome the
Government’s announcement that it will move to close that loophole in the Foreign
Acquisitions and Takeovers Act 1975.
6. However, the Port of Darwin lease process also showed a lack of appropriate
consideration being given to national security considerations. It would be
inconceivable that some of our neighbours would allow a key strategic port to be
foreign owned given the potential strategic implications of this. This is not a criticism
of the successful bidder of the Port of Darwin, who I found quite open with their
evidence to the committee, but a criticism of our own government for its failure to
have a cohesive and coherent foreign investment framework.
7. When I introduced legislation in 2010 in relation to lowering the threshold for the
Foreign Investment Review Board examination of proposed purchases of agricultural
land to $5 million from $231 million I made reference to the New Zealand approach
to foreign investment in agricultural land and assets which I maintain is much more
robust, transparent and accountable than our approach.
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8. The New Zealand legislation, the Overseas Investment Act 2005, sets out a number of
criteria that must be considered. These criteria are set out below:
16 Criteria for consent for overseas investments in sensitive land
(1) The criteria for an overseas investment in sensitive land are all of the following:
(a) the relevant overseas person has, or (if that person is not an individual) the individuals
with control of the relevant overseas person collectively have, business experience and
acumen relevant to that overseas investment:
(b) the relevant overseas person has demonstrated financial commitment to the overseas
investment:
(c) the relevant overseas person is, or (if that person is not an individual) all the individuals
with control of the relevant overseas person are, of good character:
(d) the relevant overseas person is not, or (if that person is not an individual) each individual
with control of the relevant overseas person is not, an individual of a kind referred to in
section 15 or 16 of the Immigration Act 2009 (which sections list certain persons not eligible
for visas or entry permission under that Act):
(e) either subparagraph (i) is met or subparagraph (ii) and (if applicable) subparagraph (iii)
are met:
(i) the relevant overseas person is, or (if that person is not an individual) all the individuals
with control of the relevant overseas person are, New Zealand citizens, ordinarily resident in
New Zealand, or intending to reside in New Zealand indefinitely:
(ii) the overseas investment will, or is likely to, benefit New Zealand (or any part of it or
group of New Zealanders), as determined by the relevant Ministers under section 17:
(iii) if the relevant land includes non-urban land that, in area (either alone or together with
any associated land) exceeds 5 hectares, the relevant Ministers determine that that benefit will
be, or is likely to be, substantial and identifiable:
(f) if the relevant land is or includes farm land, either that farm land or the securities to which
the overseas investment relates have been offered for acquisition on the open market to
persons who are not overseas persons in accordance with the procedure set out in regulations
(unless the overseas investment is exempt from this criterion under section 20).
(2) See section 19 in relation to subsection (1)(c) and (d).
17 Factors for assessing benefit of overseas investments in sensitive land
(1) If section 16(1)(e)(ii) applies, the relevant Ministers—
(a) must consider all the factors in subsection (2) to determine which factor or factors (or
parts of them) are relevant to the overseas investment; and
(b) must determine whether the criteria in section 16(1)(e)(ii) and (iii) are met after having
regard to those relevant factors; and
(c) may, in doing so, determine the relative importance to be given to each relevant factor (or
part).
(2) The factors are the following:
(a) whether the overseas investment will, or is likely to, result in—
(i) the creation of new job opportunities in New Zealand or the retention of existing jobs in
New Zealand that would or might otherwise be lost; or
(ii) the introduction into New Zealand of new technology or business skills; or
(iii) increased export receipts for New Zealand exporters; or
(iv) added market competition, greater efficiency or productivity, or enhanced domestic
services, in New Zealand; or
(v) the introduction into New Zealand of additional investment for development purposes; or
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(vi) increased processing in New Zealand of New Zealand’s primary products:
(b) whether there are or will be adequate mechanisms in place for protecting or enhancing
existing areas of significant indigenous vegetation and significant habitats of indigenous
fauna, for example, any 1 or more of the following:
(i) conditions as to pest control, fencing, fire control, erosion control, or riparian planting:
(ii) covenants over the land:
(c) whether there are or will be adequate mechanisms in place for—
(i) protecting or enhancing existing areas of significant habitats of trout, salmon, wildlife
protected under section 3 of the Wildlife Act 1953, and game as defined in sections 2(1) of
that Act (for example, any 1 or more of the mechanisms referred to in paragraph (b)(i) and
(ii)); and
(ii) providing, protecting, or improving walking access to those habitats by the public or any
section of the public:
(d) whether there are or will be adequate mechanisms in place for protecting or enhancing
historic heritage within the relevant land, for example, any 1 or more of the following:
(i) conditions for conservation (including maintenance and restoration) and access:
(ii) agreement to support registration of any historic place, historic area, wahi tapu, or wahi
tapu area under the Historic Places Act 1993:
(iii) agreement to execute a heritage covenant:
(iv) compliance with existing covenants:
(e) whether there are or will be adequate mechanisms in place for providing, protecting, or
improving walking access over the relevant land or a relevant part of that land by the public
or any section of the public:
(f) if the relevant land is or includes foreshore, seabed, or a bed of a river or lake, whether
that foreshore, seabed, riverbed, or lakebed has been offered to the Crown in accordance with
regulations:
(g) any other factors set out in regulations.
9. Australia’s current foreign investment framework is too vague and obtuse to inspire
confidence either in Australians, or indeed foreign investors. Having defined criteria
for foreign investment for a national interest test (which should not necessarily be
exclusive) would give confidence to all parties involved by providing greater certainty
and clarity.
10. Since the inquiry commenced, there was much controversy over the proposed sale of
Van Diemen’s Land, Australia’s biggest dairy, to an overseas based company. This is
despite the fact that a consortium led by well-known Australian business woman Jan
Cameron was prepared to match the offer of the overseas company. Attached are
copies of correspondence I sent to the Treasurer in respect of the transaction. The
transaction to the overseas based company was subsequently approved, as it appears
there is no requirement for any credible locally based bid to be taken into account.
That clearly is anomalous if the whole basis of a foreign investment framework is to
encourage investment from overseas where there isn’t access to locally based capital.
11. Finally, whilst this inquiry could not look at this specific issue, it would be relevant to
examine whether there are impediments to local investment in prime agricultural land
in that there may be tax advantages available to overseas based companies not
available to local companies. This is something that has been raised by the Senator the
Hon Bill Heffernan and others. Australian investors and Australian investment
vehicles (including superannuation funds) should not be at a comparative
disadvantage to overseas based companies.
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Recommendation 1
That Australia adopt a national interest test modelled on New Zealand laws that set
out national interest criteria, including the economic effects of foreign versus local
investment for a particular project, and a robust consideration of defence and national
security issues for strategically sensitive assets including ports, water and electricity
utilities.
Recommendation 2
The Foreign Acquisitions and Takeovers Act 1975 should be amended to require any
credible locally based bid for an asset to be taken into account before approving any
foreign based bid.

Senator Nick Xenophon
Independent Senator for South Australia
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NICK XENOPHON
Independent Senator for South Australia
AUSTRALIAN SENATE

Our ref: NC-MOR/SKM
The Hon Scott Morrison MP
Treasurer
Parliament House
Canberra ACT 2600
URGENT BY EMAIL
Dear Treasurer
RE:

Proposed purchase of Van Diemen's Land Company

I write to you in relation to the proposed purchase of Australia's largest and oldest
dairy, Van Diemen's Land Company, by Chinese businessman Lu Xianfeng, owner
of Moon Lake Investments.
I understand that pursuant to the Foreign Acquisitions and Takeovers Act 1975 ('the
Act') the Foreign Investment Review Board ('FIRB') has referred the proposed
purchase to you in your capacity as Treasurer for determination.
I understand that while the Act requires that you consider whether a proposed
purchase of Australian agricultural land and Australian agribusinesses is in the
national interest, the Act and its associated regulations are silent as to what factors
you should have regard to.
Whilst the Act does not require you to have regard to any alternative bids by
Australian owned entities when assessing Mr Lu's bid, I respectfully suggest that you
should do so. I respectfully suggest the potential economic, social and environmental
benefits that may flow from a viable alternative Australian based bid should be a key
consideration in the exercise of your discretion.
! also submit that in contrasting the bid by Moon lake Investments and a viable
Australian based bid, the considerations in weighing up the national interest test
ought to include (but not be limited to):
• The potential for transfer pricing, including the potential any loss of revenue to
the Commonwealth;
• Commitments to the local workforce in terms of the business plan being
proposed;
• Any expansion plans of the overseas bid compared to the local bid.

Electorate Office

Level 2 I 31 Ebenezer Place
Adelaide, South Australia 5000
Tel: (08) 8232 1144
Fax: (08) 8232 3744
Email: senator.xenophon@aph.gov.au

Parliament House
CANBERRA ACT 2600
Tel: (02) 6277 3713
Fax: (02) 6277 5834
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I note that Australian business woman Ms Jan Cameron is planning to head up a
consortium to in effect underwrite a bid for Van Diemen's Land Company.
Furthermore, another Australian company, TasFoods Ltd submitted a bid for Van
Diemen's Land Company which was previously rejected by the current owners of the
property.
I understand that the Cameron consortium bid is comparable to the Moon Lake
Investments bid, and includes clear plans for the expansion of the Van Diemen's
dairy business.
I respectfully suggest that the strength of the Cameron bid be seriously considered
by you in the context of weighing up the national interest test. I would be grateful if a
meeting with your office and Ms Cameron and her representatives (including the
KPMG Mergers and Acquisitions Team from their Sydney office) be arranged as a
matter of urgency.
Finally, as a matter of courtesy I can indicate that I am urgently looking into tabling
amendments to the Act that would provide a positive obligation upon both the FIRB
and your office to consider alternative Australian based bids, including the ability to
impose conditions on an Australian based bid in the same way you can impose
conditions on a foreign based bid.
I look forward to hearing from you at your very earliest convenience.
Yours sincerely

NICK XENOPHON
18/1/2016

-
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NICK XENOPHON
Independent Senator for South Australia
AUSTRALIAN SENATE

Our ref: NC-MOR/SKM
The Hon Scott Morrison MP
Treasurer
Parliament House
Canberra ACT 2600
URGENT BY EMAIL
Dear Treasurer
RE:

Proposed purchase of Van Diemen's Land Dairy

I write to you in relation to the proposed purchase of Van Diemen's Land Company
by Chinese businessman Lu Xianfeng, owner of Moon Lake Investments.
Further to my letter to you of 18 January 2016, I understand you the determination
by you pursuant to the Foreign Acquisitions and Takeovers Act 1975 ('the Act') is yet
to be made.
I understand that while the Act requires that you consider whether a proposed
purchase of Australian agricultural land and Australian agribusinesses is in the
national interest its associated regulations are silent as to what factors you should
have regard to. Whilst there is no prescribed There is no requirement for a specified
level of due diligence into a purchaser's business and financial affairs or their plans
for the property and associated businesses and the economic, social and
environmental consequences. I respectfully suggest these factors ought to be
seriously considered in the exercise of your discretion.
With respect to the proposed purchase by Moon Lake Investments, I respectfully
suggest that appropriate due diligence would include consideration of the following:
1. What Mr Lu's plans are for the use of foreign workers on 457 visas compared
to local jobs offered.
2. The operation of Mr Lu's business Kresta Blinds, including whether:
a. that company is solvent;
b. that company has been paying corporate income tax at an appropriate
rate;
c. Kresta profits have been transferred to Chinese-owned companies;
d. Mr Lu's other companies have continued to make a profit or increased
their profit during the same period;
e. the company is being financed by loans from overseas and the extent
of these loans.
Electorate Office
Level 2 I 31 Ebenezer Place
Adelaide. South Australia 5000
Tel: (08) 8232 1144
Fax: (08) 8232 3744
Email: senator.xenophon@aph.gov.au

Parliament House
CANBERRA A.C.T. 2600
Tel: (02) 6277 3500
Fax: (02) 6277 3000
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3. Mr Lu's capacity to operate a dairy and whether he intends of running the
business himself.
4. Mr Lu's plan for pricing arrangements to ensure the dairy remains profitable
and continues to pay tax in Australia.
5. Whether Mr Lu plans to value-add through increased product lines or if he
intends to only produce a bulk commodity product for export.
6. Whether baby formula will be produces and if so, if this will occur locally or in
China.
7. Whether milk will be sold on the Australian market and if so will a guarantee
be provided as to the quantity of locally available product.
8. Whether Mr Lu is supported by Chinese investors - if an Australian company
bids on a property such as VDL, investors are named and identified as bona
fide entities. Moon Lake Investments is registered in Australia with Mr Lu as
the sole shareholder and director. However, with a purchase price of $280
million it is probable that Mr Lu has had assistance to finance the acquisition.
9. Any links to the Chinese government, or other state owned entities.
I look forward to hearing from you at your very earliest convenience.
Yours sincerely

NICK XENOPHON

3 I 2 I 2016
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Appendix 1
Submissions received
Submission
Number

Submitter

1

Mr Graham Douglas

2

Australia and New Zealand Banking Group Limited

3

Institute for Supply Chain and Logistics

4

Australian Strategic Policy Institute
•

Supplementary submission

5

Dr Gennadi Kazakevitch

6

Community and Public Sector Union

7

National Farmers Federation

8

Attorney-General’s Department and the Australian Security Intelligence Organisation

9

Industry Super Australia

10

Mr Brendan Doran PSM

11

Unions NSW

12

Department of Defence
•

Supplementary submission

13

Department of Foreign Affairs and Trade and the Australian Trade Commission

14

The Treasury

15

Mr Steve Weathers

16

Northern Territory Government

17

Landbridge

18

Dr Geoff Wade
•

Supplementary submission

19

SP&G Lawyers

20

East Asian Bureau of Economic Research, The Australian National University

21

Mr Stephen Burgin
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22

DomaCom Ltd

23

Mr Rod Moffatt

24

Professor James Laurenceson, Australia-China Relations Institute

25

Agricultural Management Company
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Appendix 2
Tabled documents
1. Opening statement tabled by Mr Peter Jennings PSM, Executive Director,
Australian Strategic Policy Institute at a public hearing held in Canberra on 15
December 2015.
2. Opening statement tabled by Ms Anne Tan, Acting Coordinator-General,
Office of Major Projects, Infrastructure and Investment, Northern Territory
Government at a public hearing held in Canberra on 15 December 2015.
3. Overview of the Deed of Licence for use of the Darwin Port, tabled by the
Department of Defence at a private briefing held in Canberra on 3 February
2016.

Additional information received
1. Clarification of evidence provided by the Australian Security Intelligence
Organisation following a public hearing held in Canberra on 15 December
2015.

Answers to questions on notice
1. Answers to questions on notice from a public hearing held in Canberra on 15
December 2015, received from The Treasury on 11 January 2016.
2. Answers to questions on notice from a public hearing held in Canberra on 15
December 2015, received from the Department of Defence on 28 January 2016.
3. Answers to questions on notice from a public hearing held in Canberra on 15
December 2015, received from the Northern Territory Government on 7
January 2016 and 22 January 2016.
4. Answer to a question on notice from a public hearing held in Canberra on 15
December 2015, received from the Department of Defence on 9 February 2016.
5. Answers to questions on notice from a public hearing held in Sydney on 10
March 2016, received from Mr Troy Setter, CEO, Consolidated Pastoral
Company on 29 March 2016.
6. Answers to questions on notice from a public hearing held in Sydney on 10
March 2016, received from Attorney General's Department on 30 March 2016.
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7. Answers to questions on notice from a public hearing held in Sydney on 10
March 2016, received from Austrade on 30 March 2016.
8. Answers to questions on notice from a public hearing held in Sydney on 10
March 2016, received from Professor Bath on 30 March 2016.
9. Answers to questions on notice from a public hearing held in Sydney on 10
March 2016, received from Professor Hendrischke on 30 March 2016.
10. Answers to questions on notice from a public hearing held in Sydney on 10
March 2016, received from National Farmers' Federation on 31 March 2016.
11. Answers to questions on notice from a public hearing held in Sydney on 10
March 2016, received from Australian Strategic Policy Institute on 1 April
2016.
12. Answers to questions on notice from a public hearing held in Sydney on 10
March 2016, received from Department of Agriculture and Water Resources on
4 April 2016.
13. Answers to questions on notice from a public hearing held in Sydney on 10
March 2016, received from Department of Foreign Affairs and Trade on 4
April 2016.
14. Answers to questions on notice from a public hearing held in Sydney on 10
March 2016, received from Foreign Investment Review Board on 5 April 2016.
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Appendix 3
Public hearings and witnesses
CANBERRA, 15 DECEMBER 2015
DONELLY, Mr Robert, First Assistant Secretary, Foreign Investment and Trade
Policy Division, Department of Treasury.
HARTLAND, Ms Kerri, Deputy Director-General, Australian Security Intelligence
Organisation.
HUGHES, Mr Michael Colin (Mike), Director, Landbridge Infrastructure Australia
Pty Ltd.
JENNINGS, Mr Peter, Executive Director, Australian Strategic Policy Institute.
LEWIS, Mr Duncan Edward, AO, DSC, CSC, Director-General, Australian Security
Intelligence Organisation.
MURPHY, Mr Jason Warrick, Acting Branch Official, Maritime Union of Australia.
O'CONNOR, Mr Terrence Joseph, Chief Executive, Darwin Port.
RICHARDSON, Mr Dennis AO, Secretary, Department of Defence.
RYAN, Ms Jodie, Under Treasurer, Northern Territory Department of Treasury and
Finance.
TAN, Ms Anne, Acting Coordinator-General and Port of Darwin Project Lead,
Northern Territory Office of Major Projects, Infrastructure and Investment.
THOMAS, Mr Trevor, Principal Adviser, Foreign Investment and Trade Policy
Division, Department of Treasury.
THOMAS, Rear Admiral Clint, Commander Joint Logistics, Department of Defence.
SYDNEY, 10 MARCH 2016
BATH, Professor Vivienne, Professor of Chinese and International Business Law,
University of Sydney
HENDRISCHKE, Professor Hans, Professor of Chinese Business and Management,
University of Sydney
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WILSON, Professor Jeffrey, Senior Lecturer in International Political Economy,
Murdoch University
JENNINGS, Mr Peter, PSM, Executive Director, Australian Strategic Policy Institute
SETTER, Mr Troy, Chief Executive Officer, Consolidated Pastoral Company
MAHAR, Mr Tony, Deputy Chief Executive, National Farmers' Federation (via
teleconference)
YOUNG, Mr Christopher, Senior Policy Officer, National Farmers' Federation (via
teleconference)
BROWN, Mr Justin, Acting Deputy Secretary, Department of Foreign Affairs and
Trade
HOLMES, Ms Patricia, Assistant Secretary, Trade and Investment Law Branch,
Office of Trade Negotiations, Department of Foreign Affairs and Trade
MYLER, Mr Paul, Assistant Secretary, Strategic Issues and Intelligence Branch,
International Security Division, Department of Foreign Affairs and Trade
MADDEN, Ms Jane, Acting Executive Director, Tourism, Investment, Education and
Programmes Group, Australian Trade Commission
JONES, Ms Katherine, Deputy Secretary, National Security and Emergency
Management Group, Attorney General's Department
MCDONALD, Mr Andrew, Assistant Secretary, Food, Competition and Investment,
Department of Agriculture
MOREY, Mr Mark, Secretary, Unions NSW
MCKINLEY, Mr Dave, Electrical Trades Union, NSW Branch
WILSON, Mr Brian, Chairman, Foreign Investment Review Board
IRVINE, Mr David, AO, Foreign Investment Review Board

