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Resource Economics)
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Australian Bureau of Statistics
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Australian Chamber of Commerce and Industry

ACOSS

Australian Council of Social Service

ACTU

Australian Council of Trade Unions

AFTS Review

Australia's Future Tax System Review (commonly known as
the Henry Review); a review of Australia's tax and transfer
system conducted over 2008 and 2009 chaired by Dr Ken
Henry AC

AMEC

Association of Mining and Exploration Companies

APRA

Australian Prudential Regulation Authority
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Association of Superannuation Funds of Australia
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Australian Taxation Office
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BDO Corporate Tax (WA) Pty Ltd
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ETO

entrepreneurs' tax offset; a tax offset equal to 25 per cent of the
income tax payable by certain small businesses (those with an
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the annual turnover is greater than $50,000 but less than
$75,000)

FSC

Financial Services Council
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see AFTS Review
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Institute of Public Affairs
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Minerals Resource Rent Tax
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Minerals Resource Rent Tax Bill 2011
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it that will impose or are associated with the MRRT
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National Farmers' Federation
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the Organisation for Economic Cooperation and Development's
publication Transfer pricing guidelines for multinational
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PRRT

Petroleum Resource Rent Tax

PRRT Bill

Petroleum Resource Rent Tax Assessment Amendment Bill
2011

PRRT Bills

refers to the PRRT Bill and the PRRT Imposition Bills

PRRT Imposition Bills

refers collectively to the Petroleum Resource Rent Tax
(Imposition—General) Bill 2011; Petroleum Resource Rent
Tax (Imposition—Customs) Bill 2011; and Petroleum
Resource Rent Tax (Imposition—Excise) Bill 2011

PRRTA Act

Petroleum Resource Rent Tax Assessment Act 1987

PTG

Policy Transition Group

SG

superannuation guarantee

SGAA Bill

Superannuation Guarantee (Administration) Amendment Bill
2011

Stronger, Fairer,
Simpler Bill

Tax Laws Amendment (Stronger, Fairer, Simpler and Other
Measures) Bill 2011
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Executive Summary
The mining sector has generated enormous wealth over the last half a dozen years.
International commodity prices have surged. Profits in the mining sector have jumped
262 per cent over the last decade. However, this wealth has been shared unevenly
through the economy.
It was against this background that in December 2009 the review of Australia's Future
Tax System recommended that the Australian government introduce a uniform
resource rent tax aimed at the above-normal profits being made by the industry.
As resource rent taxes are based on profits, only the most highly profitable mining
operations will be taxed. They are more responsive to changes in the industry than
output-based royalties; as conditions change and profits drop, so will the tax liability.
Deductions built into the tax also recognise the significant investments mining
companies can make.
Illustrating this point, 20 years after the introduction of the Petroleum Resource Rent
Tax (PRRT) it is clear that investment in Australia's offshore oil and gas sector has not
been discouraged.
The Minerals Resource Rent Tax legislative package
The first version of a resource rent tax was the Resources Super Profits Tax (RSPT),
announced in May 2010. After extensive consultation with the mining industry, the
government ultimately pursued a revised policy—the Minerals Resource Rent Tax
(MRRT). As part of its reforms to resource taxation arrangements, the government
also intends to extend the existing PRRT to all offshore and onshore petroleum
projects.
The MRRT has many advantages over the RSPT in that it focuses on the most
profitable resources and significantly reduces the number of companies that would be
affected by the new taxation arrangements. The final design of the MRRT is based on
extended consultation with industry, including the Heads of Agreement between the
government and the three largest mining companies—BHP Billiton, Rio Tinto and
Xstrata. Importantly, this thorough consultation means that the Minerals Council of
Australia, the peak organisation for the minerals exploration and mining industry,
agrees that the bills should be passed.1

1

Mr Mitch Hooke, Chief Executive Officer, Minerals Council of Australia, Proof Committee
Hansard, 21 February 2012, p. 29.

Sharing the benefits of the mining boom
The key policy intent underpinning the MRRT is that the wider community should
share in the above-normal profits being made from the sale of their non-renewable
mineral resources. To bring this about, the government has announced a number of
additional reforms as part of the MRRT package.
The MRRT bills include a number of measures aimed at increasing the level of
retirement savings of millions of Australians. Most notably, employees will benefit
from the mining boom through an increase in the superannuation guarantee from 9 to
12 per cent. This is an important measure which will not only help meet the challenges
Australia will inevitably face with an ageing population, but will address some
inequality evident in the system. The increase in the superannuation guarantee, and the
low income superannuation contribution also being introduced, will help ensure
women, whose superannuation balances on average lag behind those of male
employees, have a higher standard of living in retirement.
Of most advantage to businesses will be the government's decision to cut the company
tax rate from 30 to 29 per cent from 2013–14, made possible by the revenue from the
MRRT. Included in the MRRT package, however, are other measures aimed at
assisting small businesses. The increase in the small business asset write-off threshold
and simplified depreciation arrangements proposed by the bills will offer direct
assistance to small businesses, many of which are subject to challenging operating
conditions within the two-speed economy. Millions of small businesses could
potentially benefit from these changes.
These policies and programs linked to the MRRT will ensure that long-term benefits
from the mining boom are captured, without investment and growth in the resource
sector being threatened.
The committee, therefore, has recommended that the legislative package introducing
the MRRT should be passed.
During the inquiry, however, a number of specific issues were raised which the
committee wishes to comment on or respond to. The committee's view on these issues,
are summarised below.
The future of the mining industry
The committee has received evidence that, notwithstanding some global challenges,
the current outlook for investment in the sector is strong; the ABS estimate that capital
expenditure in mining will total $87 billion in 2011–12, over 50 per cent higher than
the level estimated for 2010–11.2

2

Australian Bureau of Statistics, Private new capital expenditure and expected expenditure,
cat. 5625.0, September 2011, p. 9.
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The committee has also heard claims that the introduction of the MRRT will lead to a
reduction in investment in Australia's mining sector. It has received no solid evidence
that this will be the case—only speculation. The evidence available suggests that any
reduction in investment is more likely to be attributable to external economic factors
than the MRRT.
Treasury's modelling of the MRRT
Treasury's modelling of the MRRT indicates that it will raise $10.6 billion over the
first three years of its operation. That modelling is based on confidential information
provided to it by industry participants and Treasury's own modelling of growth
projections for the industry and the Australian economy.
Modelling is not an exact science; the revenue from resource taxes in particular is
difficult to forecast as it is subject to many variables such as international commodity
prices, exchange rates and the level of investment in the industry. Overall, the
committee believes that Treasury's modelling of the revenue generated by the MRRT
should be accepted for the following reasons:


information provided by the major industry players places it in the best
position to allow for expected changes to commodity prices and mining
production rates;



Treasury is the body best placed to assess movements in the exchange rate
and developments in the economy generally;



attacks on its accuracy have not been convincing or undermined its findings in
any significant way; and



until the GST Distribution Review has completed its work, any assessment of
the effect of increases to state royalties is purely speculative.

Competitive neutrality and discrimination against small miners
A number of small and emerging miners raised concerns that the design of the MRRT
did not reflect the principles of competitive neutrality and contained inherent
discrimination or inequity against smaller miners.
The committee carefully considered the concerns that were raised. It noted that the
low profit offset and simplified obligations have been specifically incorporated to
reduce administrative and compliance burdens for small miners. While it is possible
that the starting base allowance provisions will give established miners significant
deductions, it must be remembered that the MRRT is a tax directed at profits. Failing
to make allowances for recent expenditure would render it a tax on past investment.
The committee notes that smaller miners will also be able to deduct the investments
they make.
Special issues relating to the magnetite industry have been raised with the committee.
While it seems likely magnetite producers will not pay significant amounts of MRRT
in the first few years of its operation, mining for magnetite is, in essence, mining for
iron ore, though in a different form. Accordingly, the committee does not agree with
xiii

the proposal for amendments to the bills that would, in effect, give it a permanent
exemption from the MRRT.
Review
The committee recognises that while the recommendations for changes to the MRRT
made in submissions are from bodies with industry experience, they are also
unproven. Accordingly, in the committee's opinion the most appropriate time to
consider amendments to the operation of the MRRT is after it has been in place for a
number of years and the first MRRT returns have been assessed, as recommended by
the Policy Transition Group.
The committee is of the view that when this review takes place, consideration should
be given to particular aspects of the design of the MRRT, including the low profit
threshold; the operation of the simplified MRRT and alternative valuation methods;
and the compliance burden on small miners arising from the MRRT.
Also in line with the recommendations of the Policy Transition Group, the committee
is of the opinion that a review of the operation of the extended PRRT be undertaken
after it has been in place for an appropriate length of time. Such a review will help
ensure the original policy intent of the PRRT is still being met and that the different
characteristics of the offshore and onshore industry are accounted for.
Recommendation 1
The committee recommends that the Senate pass the:


Minerals Resource Rent Tax Bill 2011;



Minerals Resource Rent Tax
Transitional Provisions) Bill 2011;



Minerals Resource Rent Tax (Imposition—Customs) Bill 2011;



Minerals Resource Rent Tax (Imposition—Excise) Bill 2011;



Minerals Resource Rent Tax (Imposition—General) Bill 2011;



Petroleum Resource Rent Tax Assessment Amendment Bill 2011;



Petroleum Resource Rent Tax (Imposition—Customs) Bill 2011;



Petroleum Resource Rent Tax (Imposition—Excise) Bill 2011;



Petroleum Resource Rent Tax (Imposition—General) Bill 2011;



Superannuation Guarantee (Administration) Amendment Bill 2011; and



Tax Laws Amendment (Stronger, Fairer, Simpler and Other Measures)
Bill 2011.

xiv

(Consequential

Amendments

and

Chapter 1
Introduction
1.1
On 10 November 2011, the Senate referred the provisions of the following
11 bills to the Economics Legislation Committee for inquiry and report by 14 March
2012:


Minerals Resource Rent Tax Bill 2011;



Minerals Resource Rent Tax (Consequential Amendments and Transitional
Provisions) Bill 2011;



Minerals Resource Rent Tax (Imposition—Customs) Bill 2011;



Minerals Resource Rent Tax (Imposition—Excise) Bill 2011;



Minerals Resource Rent Tax (Imposition—General) Bill 2011;



Petroleum Resource Rent Tax Assessment Amendment Bill 2011;



Petroleum Resource Rent Tax (Imposition—Customs) Bill 2011;



Petroleum Resource Rent Tax (Imposition—Excise) Bill 2011;



Petroleum Resource Rent Tax (Imposition—General) Bill 2011;



Superannuation Guarantee (Administration) Amendment Bill 2011; and



Tax Laws Amendment (Stronger, Fairer, Simpler and Other Measures) Bill
2011.

1.2
The bills seek to introduce the Minerals Resource Rent Tax (MRRT); a tax on
the economic rents mining companies make from the extraction of certain
non-renewable mineral resources.
1.3
Further progressing the government's agenda for reforming the tax treatment
of the resource sector, the bills also seek to extend the coverage of the existing
Petroleum Resource Rent Tax (PRRT). The PRRT is a tax on the economic rents
derived from the extraction and early processing of petroleum, and currently applies to
projects in Commonwealth waters with some exceptions. The bills would extend the
coverage of the PRRT so that it applies to all offshore and onshore petroleum projects,
such as the North West Shelf and onshore coal seam gas projects.
1.4
The bills also seek to make a number of improvements to the superannuation
and business tax systems which are linked to the revenue expected to be gained from
the MRRT. The bills will increase the superannuation guarantee charge from 9 per
cent to 12 per cent, remove the age limit associated with these contributions and will
introduce a government superannuation contribution for low income earners. The bills
also seek to make a number of amendments to improve and simplify small business
taxation arrangements.
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Conduct of the inquiry
1.5
Details of this inquiry were advertised in The Australian and on the
committee's website. The committee also wrote to relevant companies, organisations,
academics and individuals inviting submissions. In total, the committee received
32 submissions. Details about these submissions can be found in Appendix 1.
1.6
The committee held two public hearings in Canberra on 21 and 22 February
2012. Evidence was given by mining companies, peak industry associations, public
policy think tanks, academics, trade unions, superannuation funds, superannuation
industry bodies, Treasury and the Australian Taxation Office. The witnesses who
appeared at these hearings are listed in Appendix 2.
1.7
The committee thanks all of the individuals and organisations that participated
in this inquiry.

Examination by the Senate Scrutiny of Bills Committee
1.8
The Senate Standing Committee for the Scrutiny of Bills assesses legislative
proposals against a set of accountability standards that focus on the effect of proposed
legislation on individual rights, liberties and obligations, and on parliamentary
propriety.
1.9
In its final Alert Digest of 2011, the Scrutiny of Bills Committee outlined its
comments on the bills. That committee's comments on the bills against its terms of
reference were limited to a specific provision in the Minerals Resource Rent Tax
(Consequential Amendments and Transitional Provisions) Bill 2011 which it
considered had retrospective effect, the need for which was not sufficiently justified in
the Explanatory Memorandum. The Scrutiny of Bills Committee requested a fuller
explanation from the Minister on this issue.1

Outline of the report
1.10

This report consists of eight chapters which are briefly described below:



Chapter 2 provides an overview of some of the positive impacts the mining
boom is having on the Australian economy, and some of the immediate and
long-term challenges for the economy it is linked to. The chapter then outlines
the rationale for introducing a resource rent tax for the minerals sector and
describes the policy development process undertaken for the MRRT.



Chapter 3 summarises how the MRRT is intended to operate.

1

See Senate Standing Committee for the Scrutiny of Bills, Alert Digest, no. 14 of 2011,
23 November 2011, pp. 23–24.
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Chapter 4 discusses the revenue projections associated with the MRRT as
well as the arguments put forward regarding the impact the MRRT will have
on future investment.



Chapter 5 examines the concerns expressed by small and emerging miners
regarding various aspects of the MRRT, such as its adherence to the principle
of competitive neutrality, the low profit offset, the simplified obligations
designed to reduce administrative burden for small miners, the concerns of the
magnetite industry and a number of other specific issues with the design of
the MRRT.



Chapter 6 examines the proposed extension of the PRRT to all offshore and
onshore petroleum projects.



Chapter 7 considers some of the key ways in which revenue from the MRRT
will be used to ensure the benefits of the mining boom are shared with the
wider community. That chapter examines the proposed increase in the
superannuation guarantee charge from 9 per cent to 12 per cent, the removal
of the age limit for those contributions and the proposed low income
superannuation contribution.



Chapter 8 discusses the proposed changes to certain small business taxation
measures, including the abolition of the entrepreneurs' tax offset, increase in
the small business instant asset write-off threshold, simplification of asset
depreciation arrangements and the introduction of accelerated initial
deductions for purchases of motor vehicles by small businesses.

Chapter 2
The mining boom and the MRRT
The economic environment
2.1
The Minerals Resource Rent Tax (MRRT) package must be considered in the
context of both the current and the developing economic environment. At present the
Australian economy is strong. It has been able to ride out the global financial crisis
and stands in a stronger position to face the future than many of its competitors in the
developed world.
2.2
A significant factor in Australia's recent economic success has been the huge
increase in demand for certain resources from key emerging economies, such as China
and India. As a result of Australia's geographic location and vast endowment of
resources, Australia has seen, and will continue to see, a boom in its mining sector
which will have positive carry over effects on other sectors in the economy. However,
the surge in the mining sector is creating challenging conditions for many other
sectors and is accelerating the structural transformation of the economy.
2.3
A report prepared for the ANZ Bank by Port Jackson Partners looked at the
current economic environment and described the current global situation:
The shift of economic growth from the developed to the developing world
is unleashing extraordinary forces in the global economy. Huge low-income
populations across the developing world are demanding more basic
necessities: minerals, energy, food and fibre. In particular, commodities
such as iron ore, copper, coal, aluminium, gas, grain, protein and fibre are
the central ingredients in the industrialisation and urbanisation of
developing countries. Much of this is happening on Australia’s doorstep, in
China, in India and in South East Asia.1

2.4
It went on to highlight the opportunities for development created by the
current mining boom:
The direct export opportunity is unparalleled in Australian history. If
Australia expands capacity rapidly enough, commodity export revenues
could reach $480 billion in real terms by 2030, even with significant price
and margin reductions across key sectors. Direct and support sector
employment could double with at least 750,000 jobs created, and likely
many more. Investment related employment in particular is likely to grow
faster than current estimates indicate. To achieve this level of export

1

Port Jackson Partners, Earth, Fire, Wind and Water: Economic Opportunity and the Australian
Commodities Cycle, August 2011, p. 5.
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growth, [gross] investment of around $1.8 trillion is required over the next
20 years.2

2.5
Similar statements concerning the opportunities created by the mining boom
have been made by the Secretary to the Treasury, Dr Martin Parkinson:
As the developing economies in the global fast lane have grown, their
rapidly expanding industrial sector and the resource intensive nature of their
economic development have led to remarkable benefits for Australia. These
trends in the global economy are expected to be sustained into the
foreseeable future.3

2.6
The Deputy Governor of the Reserve Bank of Australia, Dr Philip Lowe, has
addressed the same issue in a recent speech:
The investment boom in the resources sector, which the RBA has been
discussing for some time, is clearly well underway. Over the past year,
business investment has risen by around 20 per cent and there is more to
come. Given the plans that have already been announced, the RBA is
expecting double digit increases in business investment in each of the next
couple of years.
... It is not an exaggeration to say that this is a once-in-a-century investment
boom. It is, of course, occurring at a time when the terms of trade are also
at a very high level, with the industrialisation and urbanisation of Asia
supporting commodity prices and putting downward pressure on the prices
of manufactured goods. This boom is having positive spill-over effects to a
number of industries, with some of these effects being direct and others
being indirect.4

2.7
While the mining boom has a number of clear benefits for the Australian
economy, there are consequential effects which can have both positive and negative
outcomes. One effect is the high terms of trade associated with the mining boom,
which, along with other factors, has led to a dramatic appreciation of the exchange
rate. As shown by Figure 2.1, the exchange rate of Australia's dollar is now at
post-float highs.

2

Port Jackson Partners, Earth, Fire, Wind and Water: Economic Opportunity and the Australian
Commodities Cycle, August 2011, p. 5 (footnotes omitted).

3

Dr Martin Parkinson, Secretary to the Treasury, 'The implications of global economic
transformations for Australia', Treasury Economic Roundup, issue 4, 2011, p. 29.

4

Dr Philip Lowe, Deputy Governor, Reserve Bank of Australia, 'The Forces Shaping the
Economy Over 2012', address to the Committee for Economic Development of Australia,
16 February 2012, www.rba.gov.au/speeches/2012/pdf/sp-dg-160212.pdf, pp 5-6 (accessed
24 February 2012).
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Figure 2.1: Australian dollar trade weighted index

Note: May 1970 = 100 for nominal; real indexed to equate post-float averages.
Source: Reserve Bank of Australia, February 2012; based on RBA, Thomson
Reuters and WM/Reuters data.

2.8
While this is of likely benefit to consumers—as Australia is a net importer of
manufactured goods it will lead to lower prices for these goods—it is a significant
challenge for trade-exposed industries such as manufacturing, tourism and education
services. The impact that a sustained high exchange rate could have on tourism in
particular is striking. Figure 2.2 demonstrates the clear and responsive relationship
between the exchange rate and short-term international arrivals in Australia.
Figure 2.2: Tourism and the trade weighted index

Source: Dr Martin Parkinson, Secretary to the Treasury, 'Opportunities, challenges
and implications for policy', Annual post-Budget Address to the Australian
Business Economists, Sydney, 17 March 2011, www.treasury.gov.au/
documents/2036/HTML/docshell.asp?URL=martin_parkinson_20110517.htm
(accessed 25 February 2012).
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2.9
Another consequence many industries have to address is the gravitation of
many workers towards the mining industry. The committee received evidence on
some of the direct effects the mining boom was having on the labour market; for
example, the National Farmers' Federation outlined some specific cases to
demonstrate how parts of the agricultural sector have been affected:
CHAIR: Apart from management, highly skilled labour and labour that
requires mechanical or technical qualifications—leaving them aside,
because I suspect that their wages are driven by the market—are your
members complaining yet that they are having to pay above-award wages to
attract and retain labour?
Mr McKillop: Certainly even the unskilled and semiskilled workers, where
they can, are being attracted into the mining industry. Someone who sits on
a tractor out in western New South Wales at $25 an hour can go into the
mining industry at something like double that rate.
CHAIR: I am increasingly told—and my colleagues from Western
Australia will confirm this in due course, I suspect—that a lot of the farm
labour in the south of that state, in regional Western Australia, which is
fairly rich agricultural land, is increasingly doing three-, six- and ninemonth stints up north and using the income to build assets on their property
down south. Are you aware of that development?
Mr McKillop: Yes. We certainly had that with a number of people we
employed in the business I was running before. We had cotton operations
out of Burke, and they would disappear off to Cobar to the mines.
Personally, again, I was on the board of Harvey Beef in Western Australia
for a number of years, and we had the highest paid slaughtermen and boners
and slicers anywhere in Australia, simply because if we did not they went
down the road to the mines and smelters.5

2.10
While the mining boom may have a multiplier effect on employment in small,
isolated communities, any other job creation effects associated with mining are
limited. As Treasury identified:
… in a well-functioning economy like ours, with unemployment close to its
lowest sustainable rate, it is not the case that individual industries can create
jobs; they are simply redistributing them.6

2.11
Related to the transformation the economy is experiencing is what has been
described alternatively as the two-speed, multi-speed or patchwork economy—all of
which are characterisations intended to highlight that while the mining sector is
experiencing record growth and investment, other sectors are struggling. There are
many indicators of a patchwork economy; one telling statistic is that mining profits

5

Mr John McKillop, Chair, NFF Economics Committee, National Farmers' Federation,
Committee Hansard, 22 February 2012, p. 49.

6

Dr David Gruen, Executive Director, Macroeconomic Group (Domestic), Department of the
Treasury, Proof Committee Hansard, Additional Estimates 2011–12, 16 February 2012, p. 17.
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grew by around 60 per cent in 2010 while over the same period non-mining profits
declined slightly.7
2.12
In a market-based economy, the government's role in responding to such
developments is necessarily limited. Further reform to taxation arrangements,
however, is one appropriate response. As profits in the mining sector are based on
non-renewable resources that are owned by various governments, on behalf of the
community, the question arises as to whether the community as a whole is receiving
an adequate return from the exploitation of those resources. The mining boom is a
unique opportunity for the Australian economy, and it is important to ensure that some
of the benefits from it help address the long-term challenges facing the economy,
rather than being wasted.

Why a resource rent tax?
2.13
It is well known that the MRRT has its origins in the Australia's Future Tax
System Review (the AFTS Review, also known as the Henry Review). In summary,
the final report of the AFTS Review outlined an argument for introducing a resource
rent tax, based on the following rationale:


Australia's non-renewable mineral resources are owned by the Australian
people, through the Commonwealth and state governments;



the community should seek an appropriate return for the exploitation of those
resources by private companies; and



the most appropriate form of obtaining that return is through a rent resource
tax.8

2.14
The AFTS Review argued that Australia is underpricing its resources as the
current taxation arrangements 'fail to collect a sufficient return for the community
because they are unresponsive to changes in profits'.9 Figure 2.3, taken from the
2011–12 Budget papers, supports the AFTS Review's conclusion.

7

Australian Government, 2011–12 Budget – Budget Paper No. 1, statement 5, p. 14.

8

Australia's Future Tax System Review, Report to the Treasurer, part 2: detailed analysis, vol 1,
December 2009, p. 217.

9

Australia's Future Tax System Review, Report to the Treasurer, part 2: detailed analysis, vol 1,
December 2009, p. 217.
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Figure 2.3: Business profits

Notes: Index (September 2003 = 100)
Source: Australian Government, 2011–12 Budget – Budget Paper No. 1,
Statement 2, p. 23; based on ABS cat. 5676.0 and Treasury data.

2.15
A resource rent tax is based on the concept of economic rent. According to
economic theory, an economic rent is the excess of the return to either labour, capital,
land or enterprise above the amount that is required to sustain the current use of the
factor (or to entice the use of the factor).10 In the resources sector, rents can exist
where the revenue from the sale of the resources exceeds the cost of exploration, the
cost of extraction and an appropriate rate of return. The AFTS Review observed:
In most other sectors of the economy, the existence of economic rents
would attract new firms, increasing supply and decreasing prices and
reducing the value of the rent. However, economic rents can persist in the
resource sector because of the finite supply of non-renewable resources.
These rents are referred to as resource rent.11

2.16
The nature of economic rents throughout the resource sector can differ.
Differences between low cost mines and marginal mines can be characterised by large
and rich endowments of the desired mineral, the nature of the mining operation (such
as whether its open-cut or underground) and other factors such as the mine's
geographic location and its access to infrastructure with sufficient capacity.12

10

Australia's Future Tax System Review, Report to the Treasurer, overview, December 2009,
pp. 171–72.

11

Australia's Future Tax System Review, Report to the Treasurer, part 2: detailed analysis, vol 1,
December 2009, p. 218.

12

Professors John Freebairn and John Quiggin, 'Special Taxation of the Mining Industry',
Economic Papers, vol. 29, no. 4, December 2010, p. 385.
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2.17
In theory, economic rents from mining can be taxed with few distorting
effects on the extraction and use of the minerals. The AFTS Review contrasted its
proposed resource rent tax to royalty regimes, while making it clear that a resource
rent tax will not be a completely neutral tax:
A well-designed rent-based resource tax is less likely to distort investment
and production decisions [than an income-based tax or an output-based
royalty]. This is because rent-based taxes do not apply to the normal rate of
return to investment in projects. The government achieves this by
effectively contributing to costs at the same rate as it shares in receipts from
resource production.13 [emphasis added]
The current resource charging arrangements, and associated mechanisms
for allocating exploration permits, distort investment and production
decisions and thereby lower the return to the community. Under outputbased royalties, firms are likely to invest and produce less than they
otherwise would. The calculation of such royalties does not take production
costs into account. This leads to less exploration, lower industry output and
earlier closure of projects. In addition, some investments may not be
undertaken due to higher sovereign risk—specifically the risk of
governments making ad hoc adjustments to royalty rates in response to
changes in profitability.14

2.18
The AFTS Review went on to state that, in addition to the relative lack of
distorting effects, a resource rent tax is the most appropriate form of taxation of
economic rents for the following reasons:
For non-renewable resources that are expected to generate significant
amounts of economic rent, a rent-based tax is the most suitable charging
mechanism, as the potential economic efficiency and revenue gains are
likely to outweigh the higher administration and compliance costs of this
tax compared with output-based royalties and income-based taxes.
For non-renewable resources expected to generate low rent and where the
administration and compliance costs are likely to outweigh the potential
efficiency and revenue gains from a rent-based tax, output-based royalties
may be an appropriate charging mechanism.15

2.19
Noted research economist Professor John Quiggin of the University of
Queensland similarly argued that rent-based taxes are optimal compared to fixed-rate
royalties, as they only tax excess returns from projects where profits are greater than
the normal return to capital, whereas royalties act to 'discourage marginal projects'.16

13

Australia's Future Tax System Review, Report to the Treasurer, part 2: detailed analysis, vol 1,
December 2009, p. 222.

14

Australia's Future Tax System Review, Report to the Treasurer, part 2: detailed analysis, vol 1,
December 2009, p. 229.

15

Australia's Future Tax System Review, Report to the Treasurer, part 2: detailed analysis, vol 1,
December 2009, p. 225.

16

Professor John Quiggin, Submission 32, p. 3.
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Criticism of a resource rent tax
2.20
Resource rent taxes have been criticised on the basis that they are purported to
be more efficient than other taxation regimes and have few distorting effects on the
economy. The Institute of Public Affairs (IPA) contended that:
… the ability to extract resources is contingent upon entrepreneurs
absorbing the costs of mineral exploration and development at their own
risk. No mining tax is completely neutral in its economic effects, and
attempts to tax rents will reduce entrepreneurship and innovation in the
sector.17

2.21
Fortescue Metals Group (Fortescue) also argued about the relative efficiency
of resource rent taxes and royalty schemes. Fortescue accepts that the royalty regime
'is not, in theory, a particularly efficient form of taxation'. However, it argued that the
current regime has not impacted the level of production in the mining industry.
Contrasting the effect it believes a resource rent tax will have on existing projects with
the impact of the current royalty system, Fortescue argued that the only activities
deterred by royalties are those:
… that create so little added value that they cannot cover the required
royalty payments that are the ones that are deterred. New projects that are
deterred by the effect of being required to make royalty payments do not
result in the resource being lost or deteriorating in any way – the resources
remains in the ground until such time as more favourable conditions
eventuate that justify their development; existing projects on the other hand
cease to chase marginal ore where rising costs overtake the expected
revenue generated.18

2.22
In its evidence to the committee, Fortescue continued to argue that alternative
methods of taxation would have simplicity benefits and be less distorting for the
industry:
Senator LUDLAM: Do you think there is some way of designing a resource
rent tax that is neutral?
Mr Tapp: In terms of the complexity and everything else, I just do not
understand why there was not some form of variable royalty regime or
some income tax surcharge for resource companies. It would be
administratively easy, and if you were just trying to get more money from
mining to spread for good causes then why not use the existing mechanism?
Why come up with something that is incredibly complex and is a
completely new distorting tax?19

17

Institute of Public Affairs, Submission 12, p. 3.

18

Fortescue Metals Group Ltd, Submission 26, p. 5.

19

Mr Julian Tapp, Director, Strategy, Fortescue Metals Group, Proof Committee Hansard,
21 February 2012, p. 45.

Page 13

2.23
Dr Alan Moran from the IPA outlined his concerns with attempts to tax
economic rents:
It is very, very difficult to pinpoint an example of when we have an
economic rent. We certainly have examples of firms earning high profits,
but these are normally called quasi rents in the economic profession. If you
tax them they have adverse secondary effects. You can certainly heavily tax
a firm which has found—luckily or by skill—a good find and makes a lot of
money, and that tax might not have any adverse effects in terms of that
firm's behaviour, but it would certainly have clear adverse effects and the
additional tax would be factored into investors' plans.20

2.24
While critical of taxing economic rent, Dr Moran did acknowledge the
benefits of a profits-based system of taxation compared to one based on the level of
production:
If we were starting on royalties anew, I would suggest that royalties placed
on a profit basis are better than on an output basis. They are both taxes. One
is based on profits and one is based on output. There is a case against it, but
the conventional view, which I subscribe to, is that is the way that we
should impose these taxes.21

The Minerals Resource Rent Tax package
2.25
On 2 November 2011 the government introduced into Parliament the five bills
that make up the Minerals Resource Rent Tax package:22


Minerals Resource Rent Tax Bill 2011 (the MRRT Bill);



Minerals Resource Rent Tax (Consequential Amendments and Transitional
Provisions) Bill 2011;



Minerals Resource Rent Tax (Imposition—Customs) Bill 2011;



Minerals Resource Rent Tax (Imposition—Excise) Bill 2011; and



Minerals Resource Rent Tax (Imposition—General) Bill 2011

(collectively, the MRRT Bills).
2.26
The government's reasons for the introduction of the MRRT were set out by
the then Assistant Treasurer, the Hon. Bill Shorten MP, in his second reading speech
on the MRRT Bill:

20

Dr Alan Moran, Director, Deregulation Unit, Institute of Public Affairs, Proof Committee
Hansard, 21 February 2012, p. 13.

21

Dr Alan Moran, Director, Deregulation Unit, Institute of Public Affairs, Proof Committee
Hansard, 21 February 2012, p. 21.

22

As outlined in chapter 1, six other bills were introduced at the same time as part of the overall
MRRT package.
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Australia is experiencing an unprecedented boom in our resources sector
which has delivered record profits to mining companies year after year.
Mining profits have jumped 262 per cent in the last decade. Along with the
coal and the iron ore, a large share of these profits are also shipped off
overseas.
The current arrangements fail to provide an appropriate return for these
non-renewable resources to the Australian community, who owns the
resources 100 per cent.
Royalties just don't keep up with the booming profits of our mining
companies.
Royalties often take a flat amount of revenues or production regardless of
profitability.
Taxes on profit mean the higher your profit, the more tax you pay.
Taxes on mining profit are better for the nation and the mining industry.
Taxes on profit return more to the nation when times are good, but they also
relieve the tax burden on the industry when times are bad. Taxes on profit
automatically relieve struggling mines and their communities of tax when
times are tough, unlike royalties.23

The development of the Minerals Resource Rent Tax legislative package
2.27
The first version of a resource rent tax was the Resources Super Profits Tax
(RSPT), announced by the government in May 2010 as part of its response to the
AFTS Review. The key design features of the RSPT were:


a rate of 40 per cent;



it applied to all non-renewable resources;



losses could be transferred to other projects or carried forward;



it was an allowable deduction for income tax purposes;



existing state and territory royalty schemes would remain in place, however,
tax payers would receive a rebate for royalty payments. The unused portion of
the rebate could be refunded or transferred;



approximately 2,500 companies would be affected by it.

2.28
The government ultimately decided not to pursue the RSPT. Instead, it
entered into a period of consultation with representatives of Australia's largest mining
companies—BHP Billiton, Rio Tinto Australia and Xstrata Coal—to refine the design
of the tax and negotiate on the objections to the RSPT that were raised.
2.29
On 1 July 2010 the government and the mining companies entered into a
heads of agreement that set out the key principles of the MRRT.

23

House of Representatives Hansard, 2 November 2011, p. 12412.
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2.30
To inform the design of the MRRT, the government then engaged in a process
of extensive consultation with other stakeholders through its Policy Transition Group
(PTG), a panel jointly led by the Hon. Martin Ferguson AM MP, Minister for
Resources and Energy, and Mr Don Argus AC, formed to advise on the technical
design of the MRRT. In December 2010 the PTG released its 94 recommendations on
the proposed taxation arrangements, all of which were accepted by the government.
The design of the MRRT Bills was based on those recommendations.
2.31
The drafting of the MRRT Bills themselves was informed by the Resource
Tax Implementation Group (RTIG) which was set up following the PTG. The RTIG
was made up of representatives of the industry, tax experts, Treasury, the Australian
Tax Office and the Department of Resources, Energy and Tourism.
2.32
On 10 June 2011, an exposure draft of the MRRT Bill and the Explanatory
Memorandum was made available for public comment. Changes to the bill were made
and a second exposure draft was released for further comment in September 2011.
2.33
Following this process, the MRRT Bills were introduced into Parliament on
2 November 2011. The package of bills was referred to the House of Representatives
Standing Committee on Economics for inquiry. Its report was presented to the House
on 21 November 2011.
2.34
This inquiry, therefore, represents the final stage of a long and thorough
consultation process.
Design of the MRRT bills
2.35
The MRRT represents a revised approach to the issue of taxation of
non-renewable mineral resources. The consensus from industry, even from opponents
to any resource rent tax being imposed on the minerals sector, is that it represents a
significant improvement on the RSPT. One key advantage the MRRT has over the
RSPT is that it focuses on the most profitable resources—iron ore and coal—
significantly reducing the number of companies that would be affected by the new
taxation arrangements.
2.36

The main design features of the MRRT are:



an effective rate of 22.5 per cent (30 per cent reduced by a 25 per cent
extraction allowance);



it applies to iron ore, coal and coal seam gas produced as a consequence of
mining operations;



losses can be transferred to other projects or carried forward;



it is an allowable deduction for income tax purposes;



existing state and territory royalty schemes would remain in place, however,
tax payers would receive an allowance for royalty payments, reducing their
MRRT liability by the amount of the royalty. The unused portion of the
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allowance is uplifted for application in later years at the rate of the long-term
bond rate plus seven per cent;


the low profit offset, meaning that where a miner's projects have a total
mining profit of less than $75 million in revenue, the miner would not pay the
MRRT. The offset will phase out for projects with revenue between $75 and
$125 million; and



approximately 320 companies would be affected by it.

Criticisms of the MRRT development process
2.37
There has been much criticism of the decision by the government to consult
with the big three miners in the preliminary stages of the MRRT's development. The
Association of Mining and Exploration Companies (AMEC) stated, in its submission,
that it considered the MRRT to be:
… ill conceived as it was a direct result of a private and secret consultation
process with three large multi-national companies and the execution of a
Heads of Agreement with those companies, which formed the basis of the
tax design. AMEC was not consulted in any way during this private
'negotiation' process. These companies had no mandate to act on behalf of
the many other mining and exploration companies with projects or interests
throughout Australia … These companies undoubtedly negotiated the
Heads of Agreement with the Government with the interest of their own
shareholders in mind, and not necessarily for the benefit of the wider
industry.24

2.38
Fortescue's submission contained similar protests.25 However, others were
more positive about the approach taken by the government. While critical of the
consultation relating to the RSPT, the Minerals Council of Australia commended the
consultation undertaken for designing the MRRT, praising the PTG process in
particular:
That period of consultation was, in contrast, outstanding, and was actually a
pretty good model of how you go about getting an understanding of
reconciling the real world of what companies do and how it manifests with
the companies in terms of the design of a new tax and getting the policy
developments together.26

Committee view
2.39
The committee believes criticism about the consultation process for the
MRRT is unfounded and intended to discredit the tax by implication. It is true that the

24

Association of Mining and Exploration Companies, Submission 11, p. 1.

25

Fortescue Metals Group Ltd, Submission 26, p. 5.

26

Mr Mitch Hooke, Chief Executive Officer, Minerals Council of Australia, Proof Committee
Hansard, 21 February 2012, p. 35.
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initial consultation process was with just three companies. The committee believes
that that was a reasonable decision for the government to take for three main reasons.
First, for practical reasons the number of parties involved in the negotiations had to be
limited. Second, the big three were the miners with the greatest knowledge and
experience of the mining industry, and are most likely to be involved in future
developments. Third, Treasury is on record as stating that they expect that those
companies will be the ones that will pay the greatest amount of tax under the MRRT.
2.40
Further, the extensive consultation process that followed provided interested
parties with ample opportunity to comment on the design of the MRRT. Taking all
those opportunities into consideration, the committee does not believe that any party
with an interest in the MRRT, whatever their view, has been denied the opportunity to
make their views on the bills and the concept of a resource rent tax heard.

Views on the MRRT
Support
2.41
The majority of submissions received in relation to the MRRT were from
organisations involved in the mining industry and consequently were opposed to the
passage of the bills.
2.42
Support for the MRRT in submissions to the committee generally accept the
arguments put forward by the government. The Australian Council of Trade Unions,
for example, stated:
The outmoded and inefficient system of resource taxation that presently
exists, State royalties, sees the rate paid by companies rise and fall with the
quantity of production, but not (for the most part) with the price per unit of
production. This is a major systemic design flaw in the present system of
resource taxation. A profits-based tax, such as the MRRT, corrects this
flaw … Failure to implement an improved system of resource taxation now
would leave Australia worse off in the coming years and decades.27

2.43
Professor Quiggin noted for the record that he preferred the design of the
RSPT, but still argued that the MRRT is a 'beneficial measure'.28
Criticisms of the MRRT
2.44
A number of submitters and witnesses presented arguments against various
specific aspects of the MRRT's design. These concerns will be addressed in the
subsequent chapters of this report.
2.45
On the overall design of the MRRT and the theory underpinning it, the IPA
critiqued it on the basis of economic rents. As noted earlier, the IPA has argued that

27

Australian Council of Trade Unions, Submission 9, pp. 5-6.

28

Professor John Quiggin, Committee Hansard, 22 February 2012, p. 2.
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economic rents are difficult to identify and efficiently tax. In economic theory,
economic rents can be categorised as either 'quasi-rents', 'differential rents' or
'monopoly rents'. The IPA characterised the MRRT as a tax on 'quasi-rents stemming
from individual successes in R&D and innovation', not economic rents from the
exploitation of a non-renewable resource.29 Quasi-rents are, it states, '[h]igh profits
from a particular mine … They are actually a reward for effort, albeit a reward of
temporary super-normal profits in the short run'.30
2.46
In arguing that the MRRT will not tax the rents it intends to tax, Fortescue
agreed that 'the majority of economic rent currently being earned would fall into the
category of quasi rent; and the rest should be classed as differential rent'.31
2.47
Other research counters this analysis, instead taking the view that the MRRT
has been designed to be a tax on differential rents, which result from:
… the existence of different 'qualities' of a particular resource that yield an
identical end commodity … In the case of mineral resources, differential
rents occur because ore bodies yield different amounts of a commodity
given the application of the same quantities of factors of production, such
as capital and labour … These notions of rent are implicitly acknowledged
in the MRRT Bills because mining profits are calculated on a project by
project basis (although the low profit offset is based on a miner's 'mining
group profits').32

Committee view
2.48
Australia's non-renewable mineral resources are assets that belong to the
community, and it is starkly evident that the community is not receiving a sufficient
return from the sale of these assets. However, mining companies, protected by the
significant barriers to entry that impact competition in the industry, are able to make
record profits from the extraction of these resources. It is proper for the government to
take an interest in the price that these assets are being sold for. The current system of
output-based royalties may be simple and adequate when commodity prices are at
lower levels, but it is clear that they are not adequate for the dramatic and sustained
rise in prices that has occurred over the past decade.
2.49
Rent taxes have a noteworthy history in Australia and have an accepted place
in Australian tax policy. They are widely acknowledged by academics and tax experts
as being more efficient methods of taxation than output-based royalties. As a resource
rent tax only targets above-normal profits, it will preserve the international

29

Institute of Public Affairs, Submission 12, p. 17.

30

Institute of Public Affairs, Submission 12, p. 18.

31

Fortescue Metals Group Ltd, Submission 26, p. 3.

32

Scott Komp-Harms and Kali Sanyal, 'The Minerals Resource Rent Tax – selected concepts and
issues', Parliamentary Library Background Note, 24 November 2011, p. 3.
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competitiveness of the mining sector and ensure that Australians receive a greater
benefit from mineral resources for years to come.

Chapter 3
How the Minerals Resource Rent Tax works
3.1
This chapter will set out, in brief, how a miner would calculate its Minerals
Resource Rent Tax (MRRT) liability under the Minerals Resource Rent Tax Bill
2011 (MRRT Bill).
3.2
It should be noted that this is a short overview of an extremely complex
matter. Further information on how the MRRT works and the calculation of MRRT
liability can be found in the Revised Explanatory Memorandum. The committee will
confine itself in this report to a brief summary of the operation of the MRRT,
sufficient to allow an understanding of the matters addressed in it.

Overview of the MRRT
3.3
The MRRT Bill imposes an effective 22.5 per cent tax1 on the above-normal
profits earned by the mining of a taxable resource.2 Clause 20-5 of the MRRT Bill
defines a taxable resource as:
(a)

iron ore;

(b)

coal;

(c)

anything produced from a process that results in iron ore or coal being
consumed or destroyed without extraction;

(d)

coal seam gas extracted as a necessary incident of mining coal.

3.4
Simply stated, under the MRRT the government will take a share of both the
profits and the risks earned by the iron ore and coal industries from their exploitation
of natural resources owned by the Australian people, and use that share to benefit the
community as a whole.
3.5
The Revised Explanatory Memorandum provides the following summary of
the design and intended operation of the MRRT:
The MRRT is a project-based tax, so a liability is worked out separately for
each project the miner has at the end of each MRRT year. The miner’s
liability for that year is the sum of those project liabilities.
The tax is imposed on a miner’s mining profit, less its MRRT allowances,
at a rate of 22.5 per cent (that is, at a nominal rate of 30 per cent, less a
one-quarter extraction allowance to recognise the miner’s employment of
specialist skills).

1

The nominal rate of tax is 30 per cent, however, this is discounted by a 25 per cent extraction
allowance.

2

All bolded terms are defined terms in the MRRT bills.
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A project’s mining profit is its mining revenue less its mining expenditure.
If the expenditure exceeds the revenue, the project has a mining loss.
Mining revenue is, in general, the part of what the miner sells its taxable
resources for that is attributable to the resources in the condition and
location they were in just after extraction (the ‘valuation point’). Mining
revenue also includes recoupment of some amounts that have previously
been allowed as mining expenditure.
Mining expenditure is the cost a miner incurs in bringing the taxable
resources to the valuation point.
Mining allowances reduce each project’s mining profit. The most
significant of the allowances is for mining royalties the miner pays to the
States and Territories. It ensures that the royalties and the MRRT do not
double tax the mining profit.
In the early years of the MRRT, the project’s starting base provides another
important allowance. The starting base is an amount to recognise the value
of investments the miner has made before the MRRT.
Other allowances include losses the project made in earlier years and losses
transferred from the miner’s other projects (or from the projects of some
associated entities).
If a miner’s total mining profit from all its projects comes to less than
$75 million in a year, there is a low-profit offset that reduces the miner’s
liability for MRRT to nil. The offset phases out for mining profits totalling
more than $75 million.3

3.6

The MRRT is designed to deal with three project cases:
(a)

The project did not exist on 1 May 2010, that is, at the time the MRRT
was first announced (this is referred to in the Revised Explanatory
Memorandum as the 'vanilla case').4

(b)

The project was invested in on 1 May 2010 and is transitioning into the
MRRT.5

(c)

The project is one of multiple projects in which a miner has an interest,
which usually involves considerable pre-mining expenditure.6

3

Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory Memorandum,
pp. 3–4.

4

See Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory
Memorandum, pp. 12–17, for a more detailed explanation of the vanilla case.

5

See Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory
Memorandum, pp. 17–20, for a more detailed explanation of the existing investments case.

6

See Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory
Memorandum, pp. 20–26, for a more detailed explanation of the multiple projects case and
pre-mining expenditure rules.
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Calculating a miner's liability under the MRRT
3.7
The method of calculating a miner's liability under the MRRT is, basically,
the same regardless of the case into which the mining project fits.
3.8
The steps to working out the amount a miner (i.e., the holder of a mining
project interest) would pay under the MRRT are:
(a)

calculate the miner's mining revenue and mining expenditure;

(b)

subtract the mining expenditure from the mining revenue, giving the
mining profit;

(c)

calculate the mining allowances the miner is entitled to claim. In order
of application they are:
(i)

royalty credits

(ii) pre-mining losses
(iii) mining losses
(iv) starting base losses;.
(d)

subtract the total of the mining allowances from the mining profit;

(e)

multiple that figure by the MRRT rate (22.5 per cent) to get the MRRT
liability; and

(f)

if the miner is entitled to them, it can subtract the low profit offset and
the rehabilitation tax offset from the MRRT liability.

Mining revenue
3.9

The revenue from a mining project is calculated in a two-step process:
(a)

calculation of the ‘revenue amount’ for the mining revenue event is
determined; and

(b)

calculation of 'so much of the revenue amount as is reasonably
attributable to the taxable resource in the form and place the resource
was in when it was at its valuation point'.7

3.10
The valuation point, therefore, is 'the point in the mining production chain
that separates upstream and downstream operations'.8
3.11
There is no method for calculating the revenue amounts expressly outlined in
the MRRT Bill, except that it:

7

Minerals Resource Rent Tax Bill 2011, subclause 30-25(1).

8

Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory Memorandum,
p. 8.
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… must produce the most appropriate and reliable measure of the amount,
having regard to, amongst other things, the functions performed, assets
employed and risks assumed by the miner across its value chain and the
information that is available'.9 [emphasis added]

Mining expenditure
3.12
Mining expenditure includes expenditure 'necessarily incurred … in that year,
in the carrying on (by the miner or another entity) of upstream mining operations
for that mining project interest' and is restricted to expenditure 'of either a capital or
revenue nature'.10 It does not, therefore, include the expenditure of assets, which are
dealt with as upfront deductions under depreciation.
Upstream and downstream mining operations
3.13
The MRRT applies to the realised profits, or positive cash flows, generated by
a mining project upstream of the valuation point. For that reason mining revenue and
expenditure are calculated with regard to whether they are part of the upstream
mining operations of the mining project or part of the downstream mining
operations.
3.14

The upstream mining operations of a mining project:
… relate directly to finding and extracting a taxable resource from the
mining project area for the mining project interest. Any activity or
operation directed at doing anything to, or with, the taxable resource after it
reaches the valuation point is not an upstream mining operation.11

3.15

This includes:



activities preliminary to extraction, such as exploration, mine planning,
training staff, research on extraction processes, preparation of the mine site,
mine site rehabilitation and restoration, and



activities undertaken as a consequence of extraction, such as transport to the
valuation point, initial crushing, building the road, maintaining transport.12

3.16
Downstream mining operations are mining operations involving taxable
resources after they reach the valuation point. Generally, it is the sale of resources
downstream of the valuation point that generates profit for a mining project. As it
taxes realised profits only, the MRRT:

9

Minerals Resource Rent Tax Bill 2011, subclause 30-25(3).

10

Minerals Resource Rent Tax Bill 2011, clause 35-10.

11

Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory Memorandum,
p. 76.

12

Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory Memorandum,
pp. 77–79.
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… requires taxpayers to determine the amount of those proceeds that are
reasonably attributable to the resource and upstream operations for tax
purposes.13

Allowances
3.17
The MRRT provides for an allowance component that can be used to reduce
the profit of a mining project interest. Essentially, a mining allowance is the method
by which the cost of bringing the resource to the valuation point is taken into account,
ensuring that the tax is only imposed on the realised profits of the mining project.
3.18
Allowances differ depending on the particular case into which the mining
project falls. The four allowance types are set out in paragraph 3.8(c) above and must
be applied in that order.14
The uplift rate
3.19
Losses incurred by a mining project can be uplifted, with interest, and carried
forward for use as a deduction against profit in later years. The uplift rate15 is the
long-term bond rate (LTBR) plus seven per cent.
3.20
The uplift rate is an essential feature of the design of the MRRT. It is the
mechanism by which the government contributes to the cost of innovation,
exploration, research and development. In this way the government addresses any
disincentive arising from the MRRT for miners and prospective miners to engage in
those activities, thus encouraging future growth in the sector.
The starting base allowance and alternative valuation methods
3.21
One of the allowances under the MRRT is the starting base allowance.
Starting base allowances:
… recognise investments in assets (starting base assets) relating to the
upstream activities of a mining project interest that existed before the
announcement of the resource tax reforms on 2 May 2010. They also
recognise certain expenditure on such assets made by a miner between
2 May 2010 and 1 July 2012 … starting base losses are never transferable
to other mining project interests.16

13

Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory Memorandum,
p. 8.

14

For a more detailed explanation of the operation of mining allowances see Minerals Resource
Rent Tax Bill 2011 and related bills, Revised Explanatory Memorandum, chapters 6 and 7,
pp. 95–143.

15

The uplift rate is an annual interest allowance provided to compensate for risk where losses are
required to be carried forward and offset against future project profits.

16

Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory Memorandum,
p. 119.
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3.22

Staring base assets can be valued using either



the market value method, based on 'the market value of the mining project
interest's upstream assets at 1 May 2010'; or



the book value method based on 'the most recent audited accounting value of
those assets at 1 May 2010'.17

3.23
The Revised Explanatory Memorandum to the MRRT bills points out some
important differences between the two methods:


the market value method includes the value of the mining right, while the
book value method excludes it;



the market value method recognises the starting base for each asset over its
remaining effective life, while the book value method recognises the starting
base, in set proportions, over five years;



there is no uplift for the remainder of the starting base under the market value
method but the remainder under the book value method is uplifted by LTBR
plus seven per cent; and



under the market value method, starting base losses unable to be applied in the
year are uplifted at the consumer price index (CPI) rate, while they are
uplifted at LTBR plus seven per cent under the book value method.18

3.24
The issue of how starting base allowances are calculated is one of the most
contentious aspects of the MRRT. In summary, it is argued by small miners that the
market valuation approach provides large miners with a significantly larger 'tax
shield', as they have greater assets that can be deducted from their revenues. This issue
is discussed in chapter 5 of the report.

17

Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory Memorandum,
p. 17.

18

Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory Memorandum,
p. 17.

Chapter 4
Revenue from the Minerals Resource Rent Tax
Introduction
4.1
The total revenue expected to be raised from the Minerals Resource Rent Tax
(MRRT) received significant attention in submissions and at the hearings. This
chapter discusses the revenue projections and associated issues as well the impact of
the MRRT on future investment.
4.2
The Revised Explanatory Memorandum states that the government expects to
raise the following amounts of revenue over the three years from its introduction:
Table 4.1: Projected revenue implications of the MRRT (October 2011)
Year

2011–12

2012–13

2013–14

2014–15

Projected revenue

nil

$3,700m

$4,000m

$3,400m

Source: Minerals Resource Rent Tax Bill 2011 and related bills, Revised
Explanatory Memorandum, p. 4.

4.3
The Mid-Year Economic and Fiscal Outlook 2011–12 (MYEFO), states that
amendments to the MRRT to raise the low profit threshold to $75 million and extend
the phasing out of the offset from $100 million to $125 million, 'will have a cost to
revenue estimated to be $60.0 million over the forward estimates period'.1
4.4
At the same time, the government noted in MYEFO that, in its view, 'the
outlook for prices and investment remains favourable, notwithstanding the unsettled
global environment'.2 However, resource rent taxes are 'a highly variable source of
revenue as they are heavily influenced by commodity prices and exchange rate
levels'.3 Any changes in global demand for resources, particularly from China, will
also affect revenue from the MRRT. Moreover, revenue could be reduced if the states
increase the royalties they demand from mining companies, as has been
foreshadowed.
4.5
The Deputy Prime Minister and Treasurer, the Hon. Wayne Swan MP,
expanded on this in February 2012:

1

Australian Government, Mid-Year Economic and Fiscal Outlook 2011–12, 'Appendix A: Policy
decisions taken since the 2011–12 Budget', p. 167.

2

Australian Government, Mid-Year Economic and Fiscal Outlook 2011–12, 'Part 1: Overview',
p. 4.

3

Australian Government, 2011–12 Budget – Budget Paper No. 1, statement 5, p. 29.
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There are swings and roundabouts when you have a variable revenue stream
[but] I don't accept that in an environment where revenue is adjusted
depending upon variable factors beyond the forward estimates it is
unsustainable to make the commitments we have made. They are entirely
sustainable within the budget framework.4

4.6
By and large, comments on Treasury's modelling have concentrated on
whether the MRRT will meet its revenue projections. The modelling itself has been
subject to less attack. To some degree this is because Treasury has not been able to
release all the assumptions underlying its modelling.

Factors affecting the revenue projection
2011–12 Mid-Year Economic and Fiscal Outlook
4.7
As indicated, the actual revenue from the MRRT will be affected, upwards or
downwards, by changes to commodity prices and the Australian dollar's exchange
rate. These in turn are affected by the uncertainty in the global economy.
4.8

The government addressed these issues in MYEFO:
International growth prospects have weakened markedly since Budget and
the risks to global stability from the European sovereign debt crisis have
intensified … Notwithstanding the deterioration in global conditions since
Budget, the Australian economy continues to outperform the developed
world with solid growth prospects, low unemployment, a record pipeline of
resources investment, and strong public finances.5

4.9

However, in relation to the resources sector, it stated:
Australia’s economic growth prospects are driven by record investment
intentions in the resources sector and strong forecast growth in commodity
exports. Commodity prices have fallen in recent months, but the outlook for
prices and investment remains favourable, notwithstanding the unsettled
global environment … Looking beyond these near-term movements, the
medium-term outlook is for Australia’s terms of trade to decline as the
global supply of iron ore and coal increases. Still, the rapid pace of
economic development in emerging Asia, and the prospect that strong
resources-intensive investment in China and India will continue for many
years to come, underpin expectations that the decline in the terms of trade
will be gradual.6

4.10
The government, in MYEFO, estimated that a one per cent decrease in
nominal GDP caused by a drop in Australia's terms of trade would result in a

4

Adrian Rollins and David Crowe, 'Swan unruffled by "variable" mining tax', Australian
Financial Review, 13 February 2012, p. 5.

5

Australian Government, Mid-Year Economic and Fiscal Outlook 2011–12, p. 1.

6

Australian Government, Mid-Year Economic and Fiscal Outlook 2011–12, p. 4.
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combined drop to revenues from the MRRT and the Petroleum Resource Rent Tax
(PRRT) of $600 million.
4.11
Under questioning from the committee, Treasury officials stated that the
expected revenue from the MRRT would represent around one per cent of the
government's total revenue from taxation for a financial year.7
4.12
When this was put to Professor John Quiggin he indicated that he did not
believe that volatility to the revenue of such a small percentage of the Budget would
have any significant effect on the Australian economy.
CHAIR: We heard evidence from Treasury that this tax is likely to raise
about one per cent of revenue to budget—something in the order of
$3.5 billion, $3.7 billion or $3.8 billion per year out of a total spend of
$350 billion-odd. Do you regard a bit of volatility in the revenue flow to
government from this tax as being significant in terms of the aggregates that
the government has to receive and spend?
Prof. Quiggin: Treasury is totally right here. Volatility in one per cent of the
tax base has an essentially negligible effect. The only point I would make is
that anybody leading that kind of evidence is discrediting their own
credibility as an economist … All sources of government revenue fluctuate
to some extent or another over the course of the business cycle. The amount
of tax raised from different sectors of the economy fluctuates. The idea that
in some way the value of the revenue is greatly reduced by the fact that it
might fluctuate is just silly.8

Submissions questioning the modelling
4.13
A number of submissions have challenged Treasury's modelling and its
revenue forecasts. One from the Perth office of accountancy firm BDO Corporate Tax
(BDO) acknowledged that it was not privy to the revenue and productivity forecasts
used by Treasury as the basis of its modelling. It made its own estimates based on
publicly available information and assumed:
… a starting base calculation using an average iron ore price of say,
USD$148 dmt [dry metric tonnes] whereas mining revenue may be
calculated by reference to a price say USD$120 dmt to USD$125 dmt.9

4.14
BDO went on to say that it recognised 'the calculations in reality are more
detailed than this, but the general point is still compelling'. Based on its assumptions,
BDO concluded:
It is not until the actual price realised exceeds USD$148 dmt that a profit is
made (all other things being equal and ignoring the impact of royalty credits

7

Mr Rob Heferen, Executive Director, Revenue Group, Department of the Treasury, Proof
Committee Hansard, 21 February 2012, p. 63.

8

Professor John Quiggin, Committee Hansard, 22 February 2012, p. 2.

9

BDO Corporate Tax (WA) Pty Ltd, Submission No. 3, p. 4.
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and the uplift factor). We are not suggesting that iron ore prices will
perform in the manner outlined and the model assumes no new resources
come on stream; it is merely to emphasise that it is unlikely there will be
MRRT revenue generated in relation to the resource which has been
included in the determination of the starting base amount.10

4.15
BDO's submission was lodged on 21 December 2011. It released the first
version of its critique of Treasury's modelling on 1 November 2011, followed by a
further version on 6 November 2011.11 On 8 November 2011, the Deputy Prime
Minster and Treasurer wrote to BDO about its 1 November 2011 analysis.12 While this
letter obviously predates the submission to the committee, the same criticisms of
BDO's modelling apply to its submission. In that letter, Mr Swan pointed out that the
practice of using a high starting base value for the assets owned by the miner, thus
increasing the deductions allowed under the MRRT, in conjunction with budgeting a
low return on that ore, is specifically disallowed by the package.
4.16
In its submission, the Institute of Public Affairs (IPA) also referred to the
amount of revenue Treasury had estimated would be raised by the MRRT:
Concerns have been raised in the past that the estimated revenue stream
from the MRRT, off a much smaller taxing base of iron ore and coal
producers, was not substantially lower than a RSPT to be imposed on a
comprehensive basis. Such concerns have not been allayed by the
publication of the latest MRRT revenue estimate in the 2011-12 MYEFO.
As the June 2011 Senate Select Committee on the Scrutiny of New Taxes
report noted, previous MRRT revenue estimates presented by the
commonwealth have varied significantly, partly in accordance with changes
in coal and iron ore prices.13

4.17
The Association of Mining and Exploration Companies (AMEC) referred to
modelling conducted for it by the University of Western Australia in its submission,
which showed:
Before the introduction of the MRRT the average total tax (income tax and
royalties) for mining companies would have been around 38%, and post
MRRT the total effective tax rate increases to over 40% and over 44% for
existing and new projects respectively.14

10

BDO Corporate Tax (WA) Pty Ltd, Submission No. 3, p. 5.

11

See Fortescue Metals Group Ltd, Submission 1 to House of Representatives Economics
Committee Inquiry into the Minerals Resource Rent Tax Bills 2011, pp. 7-10.

12

The Hon. Wayne Swan MP, Deputy Prime Minister and Treasurer, letter to BDO Corporate
Tax (WA) Pty Ltd dated 8 November 2011, www.treasury.gov.au/documents/2223/PDF/
MRRT_Response_Letter.pdf, (accessed 17 January 2012).

13

Institute of Public Affairs, Submission No. 12, p. 14.

14

Association of Mining and Exploration Companies, Submission 11, p. 5.
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4.18
Treasury was asked about this modelling when it gave evidence to the
committee:
Mr Sedgley: The modelling shows the impact of the starting base in one
case versus a new miner that does not have a starting base on the other.
Senator EGGLESTON: Does that mean to say that it is, in effect, biased
towards the existing miner?
Mr Sedgley: No. It is just demonstrating in one case that the pre-existing
miner has the benefit of a starting base, because they have undertaken
investment prior to the announcement of the MRRT.15

Full release of modelling by Treasury
4.19
A full analysis of Treasury's modelling has been hampered to some degree by
its inability to release the revenue and productivity assumptions upon which it has
based its modelling of the MRRT and the PRRT.
4.20

Treasury addressed this issue in its evidence to the committee:
Senator CORMANN: You know that state governments in Western
Australia and Queensland get the same information from the same mining
companies and publish their assumptions in their budget papers, so they can
be part of the scrutiny of the budget estimates?
Mr Heferen: To the extent we can publish material and are not in any
difficulty of compromising the relationship we have with firms that provide
us with information to refine a range of things that we do—not just revenue
forecasting, but economic forecasting. We obviously have to be very
reluctant to do that, because part and parcel of being able to provide that
information to governments is relying on information that we provide inconfidence. We have to respect that confidence.16

Committee view
4.21
The committee considers this situation to be regrettable but unavoidable. The
information in question was provided in confidence by industry participants, who did
not agree to it being released. Their consent is required under Freedom of Information
laws. Treasury, therefore, cannot be criticised in this regard.
Increases in state and territory royalties
4.22
The revenue raised by the MRRT may also be affected by state and territory
governments changing their mining royalty schemes. This results from Division 60 of

15

Mr Patrick Sedgley, Manager, Business Tax Working Group, Business Tax Division,
Department of the Treasury, Proof Committee Hansard, 21 February 2012, p. 77.

16

Mr Rob Heferen, Executive Director, Revenue Group, Department of the Treasury, Proof
Committee Hansard, 21 February 2012, p. 68.
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the MRRT Bill, which provides for mining profit to be reduced by the amount of the
royalties paid by the miner for that mining project.
4.23

In its 2011–12 Budget, the New South Wales government stated:
To address the negative financial impacts on NSW of the carbon tax, coal
royalties in NSW will be increased. The increase will only apply to firms
that are subject to the Australian Government's proposed Minerals Resource
Rent Tax (MRRT). As the Australian Government has committed to
compensate mining companies for any royalties that are paid to state
governments, the increase in royalties will not be an additional tax burden
on mining companies.
NSW legislation to implement the royalty supplement will be prepared after
the Australian Government finalises its carbon tax and MRRT legislation.17

4.24
Treasury has indicated that its most recent estimate of revenue does not take
into account proposed changes by the New South Wales government as they have
been announced but not put into place.18
4.25
In June 2010, the Western Australian government increased the royalty on
"iron ore fines" from 3.75 per cent to 5.625 per cent from 1 July 2010, with further
increases to 6.5 per cent from 1 July 2012 and 7.5 per cent from 1 July 2013
announced in its 2011–12 Budget. It expects these increases to generate additional
revenue of $1.9 billion over the budget period.19
4.26
To address these developments, on 17 November 2011, the Australian
government amended the Terms of Reference of the GST Distribution Review 20 to
include:
6A. The Review should examine and make recommendations on possible
changes to the form of equalisation to achieve the following
objectives:
a.

ensure that HFE [horizontal fiscal equalisation] does not provide
a disincentive to State tax reform,

17

NSW Government, Budget Statement 2011–12, p. 5-3.

18

Mr Rob Heferen, Executive Director, Revenue Group, Department of the Treasury, Proof
Committee Hansard, 21 February 2012, p. 66.

19

Government of Western Australia, Budget 2011–12 – Economic and Fiscal Outlook, Budget
Paper No. 3, May 2011, p. 75.

20

On 30 March 2011, the Australian government announced a review of the distribution of
revenue from the GST to the states and territories, to be conducted by the Hon. Nick Greiner
AC, the Hon. John Brumby and Mr Bruce Carter. The review will consider the long-term
'ability of States and Territories … to deliver broadly equivalent levels of services and
infrastructure to their residents', given the structural change in the economy; the Hon. Julia
Gillard MP and the Hon. Wayne Swan MP, 'Review of GST Distribution', Joint media release,
30 March 2011.
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6B.

b.

utilise HFE to provide incentives and disincentives to promote
future State policy decisions which improve the efficiency of
State taxes and mineral royalties, and

c.

examine the incentives for States to reduce Minerals Resource
Rent Tax or Petroleum Resource Rent Tax revenue through
increasing State mineral royalties.

In considering this issue, the Review will be guided by the following:
a.

the findings of the Australia’s Future Tax System Review
relating to existing State taxes and mineral royalties,

b.

the Minerals Resource Rent Tax and Petroleum Resource Rent
Tax provide a more efficient approach to charging for Australia’s
non-renewable resources than mineral royalties, and

c.

State tax reform will not be financed by the Australian
Government.21

Committee view
4.27
Moves by some states to increase royalties have the potential to undermine the
superannuation and taxation reforms the MRRT is intended to support. The committee
sees the announced increases as opportunistic, made in the knowledge that, long-term,
the miners will be compensated for the increased royalties under the design of the
MRRT.
4.28
In the committee's view, it is appropriate that increases by state governments
to their royalties from the mining and petroleum industries, should be taken into
consideration by the GST Distribution Review panel.
Outlook for the mining sector
4.29
There is constant speculation about where commodity prices and demand for
Australia's mineral resources are heading in both the short-term and the long-term.
Indeed, support can be found for almost any view of the sector's outlook. For example,
on 5 and 6 January 2012 The Australian newspaper ran three separate articles that
expressed contrasting views on the outlook for the mining sector:
With much of the rest of the world facing severe financial difficulties,
construction work on new resources projects in Australia rose by 31 per
cent, an unprecedented growth rate, and investment in machinery and
equipment rose 20 per cent over the year.22

21

Australian Government, GST Distribution Review, Terms of Reference,
www.gstdistributionreview.gov.au/content/Content.aspx?doc=tor.htm (accessed 18 January
2012).

22

Mitchell Hooke, 'Mining sector defies spruikers of doom', The Australian, 5 January 2012,
p. 16.
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Economists believe Australia’s trade performance may have peaked, with
the November trade surplus falling 2.9 per cent to $1.38 billion as imports
outstripped export growth. While exports grew 0.2 per cent in the month,
mineral shipments of iron ore and coal were down, reflecting a slowdown
in demand from Australia’s Asian trading partners … "Australia has likely
seen the peak in the trade balance," ANZ economist Andrew McManus
said … Commonwealth Bank economist John Peters said he expected the
surplus to narrow in the coming months, but there would still be strong
trade surpluses, which would ensure the current account deficit would
shrink.23
What to expect in 2012:
1.

Commodity prices will be volatile but remain strong by historical
standards.

2.

Billions of dollars of "baked in" resources investment will continue
being rolled out.

3.

Local resources stocks to remain undervalued unless global economic
conditions improve.

4.

Australian commodity exports to hit $200 billion for the first time.

5.

Australia to take giant strides towards becoming the world's biggest
LNG exporter as new projects are built and approved.

6.

[merger and acquisition] activity to intensify, particularly in the gold
and uranium sectors.

7.

Africa to lose some of its lustre, with explorers returning to Australia or
launching into South America.

8.

The MRRT and carbon tax will make life harder for some companies
but won't put anyone out of business.24

4.30
This variation can be found in submissions to the committee also. The IPA,
for example, stated:
There are a number of risks to the outlook for Australian mining, including
a continuation of recent falls in productivity, declines in our global share of
exploration and production, and in the shorter term weaknesses in the
global economy, which could have an effect on the availability of credit,
which could lead to some miners reassessing expansion plans.25

4.31

However, elsewhere it stated:

23

Sid Maher and Rowan Callick, 'Trade surplus shrinks on weak Asia demand for commodities',
The Australian, 6 January 2012, p. 4.

24

Andrew Burrell, 'Boom times as mining giants spend billions on mega-projects', The
Australian, 5 January 2012, p. 15.

25

Institute of Public Affairs, Submission 12, p. 3.
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'it remains likely that once existing and new projects reach their full
production capacity much of the decline in productivity will be reversed';26
and



'most economic analysts agree that the outlook for activity within the
Australian mining sector remains robust'.27

Investment in the mining industry
4.32
One aspect regarding the future of the Australian mining sector which was
raised in evidence to the committee is the concern that the introduction of the MRRT
will lead to a decline in investment in the Australian mining sector and the flight of
investment to competitor countries, particularly in Africa and South America.
4.33
The final report of the Review of Australia's Future Tax System considered
the possible effect of a resource rent tax on investment. The report stated that a
well-designed resource rent tax would be less distorting than the current output based
royalty scheme because:
… rent-based taxes do not apply to the normal rate of return to investment
in projects. The government achieves this by effectively contributing to
costs at the same rate as it shares in receipts from resource production.28

4.34
The Deputy Prime Minister and Treasurer, and the Minister for Resources and
Energy, pointed to increased investment in a media release:
The fact is that Australia last year achieved record levels of capital
investment in resources and energy projects – a record we are on track to
break this year. Companies are investing more in minerals and energy
projects in Australia than they ever have before, in full knowledge of the
MRRT ... Since the Government announced the MRRT and PRRT on
2 July last year, we have seen investment not only continue but accelerate,
particularly in the three commodities – coal, iron ore and petroleum –
covered by our resource taxation reforms.29

4.35
The question of investment in the mining sector was raised with Treasury at
Senate Estimates on 17 February 2012:
Senator LUDLAM: Dr Parkinson, you used a figure about half an hour ago
of $450 billion in investment over the next half decade. You said something
along the lines that there is nothing that you can see likely to stand in the

26

Institute of Public Affairs, Submission 12, p. 8.
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Institute of Public Affairs, Submission 12, p. 11.
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Australia's Future Tax System Review, Report to the Treasurer, part 2: detailed analysis, vol. 1,
December 2009, p. 222.
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The Hon. Wayne Swan MP, Deputy Prime Minister and Treasurer, and the Hon. Martin
Ferguson AM MP, Minister for Resources and Energy, 'Coalition would deny Australians the
benefit of the mining boom', Joint Media Release, 20 November 2011.
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way of that wave of investment going through. You were using rough
numbers, but how much of that investment is in extractive industries, or is it
effectively all of it? The rule of thumb number, the $400 billion to $450
billion in investment, is that primarily in extractive industries—mining, oil
and gas projects?
Dr Parkinson: That is mining. I said in the next half decade or so. It was a
bit of hand waving. A lot of these projects will take a long time to bring on
stream.
...
Senator LUDLAM: That is what I thought. I just wanted to check on that.
Relative to the size of the Australian economy, that strikes me as probably
the single largest wave of investment in the country’s history. Is that
reasonable? It seems like an extraordinary amount of money.
Dr Gruen: It is the case that we are projecting investment, broadly
speaking, all investment as a share of GDP, to be at multiple decade highs.
If you add this stock of investment to the investment in the rest of the
economy, investment as a share of the economy is expected to be at an alltime high for at least as long as the quarterly national accounts have been
available.
Dr Parkinson: I can add to that. You can see that historically mining
investment as a share of GDP has bounced around one per cent. We are
anticipating in 2012-13 it will be about six per cent of GDP. It is a huge
wave of investment that is hitting.30

4.36
Other witnesses argued the opposite; that mining investment was threatened
by the MRRT. The committee heard claims from some witnesses that the MRRT will
deter investment in Australia and drive it overseas to other resource rich countries in
Africa and elsewhere. For example, the Chamber of Minerals and Energy of Western
Australia argued that:
The vast scale of projects in the resources sector requires extensive
infrastructure and long term investment capital. In a global economy, the
capital essential to fund these projects is highly mobile. Even in the
resources sector where Australia is well placed to drive economic growth,
there are many competing jurisdictions for investment.
Australia's existing and recently-announced investments in mining and oil
and gas are the culmination of significant project development processes.
These investments cannot be taken as an indicator of future investments.
The global resources sector is assessing other locations in other continents,
which have significant potential, and Australia's tax system must remain
internationally competitive in order to attract investment, economic
development and employment growth into the future.

30

Dr Martin Parkinson, Secretary to the Treasury; Dr David Gruen, Executive Director,
Macroeconomic Group (Domestic), Department of the Treasury, Proof Committee Hansard,
Additional Estimates 2011–12, 17 February 2012, p. 19.
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In this global context, Australia needs tax policies that do not provide a
disincentive to investment in an industry and so restrict the ability of
Australian operations from competing internationally.31

4.37
Fortescue Metals Group (Fortescue), in its submission, also felt the MRRT
would deter investment:
… in effect the tax falls mainly upon new producers that were not in a
position to obtain huge concessions based upon May 2010 market
valuations. This effectively means that the perceived sovereign risk
associated with investing in Australia (and the attractiveness more generally
of Australia as an investment destination) will be undermined by a tax that
won't raise anything like the projected revenues (due to the generous but
misunderstood concessions that have been granted) but will increase the
complexity of taxation, will increase the administrative burden and will act
more generally as a deterrent to investment and as an inefficient tax.32

4.38
Similarly, the IPA raised the issue of Australia's international competitiveness
in the mining sector and drew a link, in its submission, between the international
economic situation and investment in Australian mining:
Despite episodic reductions in its corporate tax rate over the last two
decades or so, Australia's statutory corporate tax rate of 30 per cent exceeds
the rates that exist in some of our major mining export competitors as well
as other countries within the Asia-Pacific region that compete for foreign
capital inflows.33

4.39
The flight of investment to other countries was raised by Professor Henry
Ergas in his evidence to the Senate Select Committee:
To the extent that there are some options or potential projects in Australia
that are extremely attractive, even this tax will not prevent those going
ahead, but at the margins it will shift riskier projects to overseas.34

4.40
Atlas Iron told the committee that it believed investment would be driven to
other countries, particularly in West Africa, if the MRRT becomes law. It, for
example, was investing in manganese mining in Namibia and Ghana, as well as iron
ore mining in Brazil. Mr David Flanagan from Atlas Iron told the committee:
Senator CORMANN: Has there been a strategic shift by Atlas post the
proposal to introduce an MRRT, as it is on the table, in terms of where you
direct your investment?
Mr Flanagan: It has definitely been a factor on the table.35
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32

Fortescue Metals Group Ltd, Submission 26, p. 4.
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4.41

Senator Eggleston raised the issue of investment going overseas with AMEC:
Senator EGGLESTON: Of course, the introduction of the MRRT is a factor
that must be taken into consideration in new investment and perhaps—
Mr Bennison: Absolutely.
Senator EGGLESTON: driving this capital abroad.
Mr Bennison: It is.36

4.42
In contrast, there were a number of witnesses who argued there was little
evidence that the MRRT would drive investment overseas because other jurisdictions
were less stable and had higher and less predictable barriers to investment. The
Australian Council of Trade Unions noted:
There is no evidence to suggest that the announcement of a resource rent
tax has materially affected investment and activity in the Australian mining
industry. The mining industry spent $16.9 billion on capital investment in
the September 2011 quarter, more than double the $8.1 billion it spent in
the final quarter before the announcement of the original RSPT, the March
2010 quarter. Mining investment in September accounted for 48.5 per cent
of all capital expenditure in the economy.37

4.43
Importantly, the Minerals Council of Australia went further and outlined a
number of features of the MRRT that it believed would not be a deterrent to
investment:


it 'establishes a more internationally competitive tax rate';



the market value starting base allowance 'lessened dramatically the
retrospective element' of the MRRT compared to the RSPT and removed the
sovereign risk concerns;



it differentiated between commodities based on their international
competitiveness;



it was designed to tax the value of the primary resource only;



it allowed for the 'immediate deductibility of capital expenditure to encourage
investment into coal and iron ore projects';



the higher uplift rate allowed for 'a more appropriate return to capital
invested'; and



it would not apply to projects that turned a low profit.38

35
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4.44
Mr David Richardson from the Australia Institute commented on the potential
for the movement of investment to foreign countries in his evidence to the committee.
Referring to a recent article in The Economist, he stated:
Of the 10 major projects throughout the world announced in the last year,
seven were from Africa. We hear scare stories about Australia increasing
taxation through the resource rent tax, whereas in Botswana we have
De Beers quite happily paying 80 per cent of their profits to the
government. We have the hot heads in the ANC threatening nationalisation
of mineral companies. We have royalties going up everywhere, and more
profit sharing. Zimbabwe will not let you mine some minerals unless you
refine them there as well. There are all of these sorts of things. The way the
Economist describes it is that the whole world is looking for governments to
have a greater share in mining profits at the moment. I think it is important
that we take into account that we are not sitting in a flat environment and
that things are moving in the rest of the world as well.39

4.45
That article referred to an Ernst & Young survey that showed that
25 countries around the world had announced plans to increase their take from the
profits made by mining companies. It went on to state:
… the immense ore deposits so far discovered and soaring commodity
prices on the back of rip-roaring Chinese demand have convinced the
world's miners that the continent is the next big frontier. Bumper profits
have also spurred mineral-rich countries to seek a bigger share of the spoils.
The list of African governments that have miners in their sights is a long
one … Right across the continent governments are seeking new ways to
squeeze more out of foreign-owned firms growing rich off what lies
beneath Africa’s soil … Even as governments move to grab bigger slices of
the cake, high prices mean the miners remain profitable.40

4.46
The Construction, Forestry, Mining and Energy Union (CFMEU) in its
evidence to the committee indicated that it considered investment in mining in Africa
was uncertain and that for this and other reasons, the MRRT posed no threat to
continued investment in Australian mining. Mr Peter Colley strongly made the
following points in his evidence to the committee:
I should address one more point, which was this capital flight argument.
I heard Mr Flanagan from Atlas Iron. I am also aware of other players in
this debate alleging that there will be capital flight from Australia. There are
two answers to this. The first is clearly empirical. It is the list of proposed
projects that are published on a six monthly basis by ABARES, the
Australian Bureau of Agricultural and Resource Economics. That pipeline
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of projects has increased every six months continuously throughout the
period that the taxes, both the Minerals Resource Rent Tax and the RSPT,
have been under discussion. Clearly it has almost no impact on the
investment decisions of those who are investing in mining oil and gas in
Australia.
The other argument is a theoretical one. This is the argument put by some
of the big players that they can only bring on a small number of projects at
any one time, that they have a certain number of projects that they can
manage, that each of those projects takes up considerable management time
and is capital intensive. If they get a better tax rate in some other country,
they will choose to prioritise those projects. My response to that is to say
that there are any number of willing investors in the Australian mining
industry that are willing to invest on the basis of making good profits rather
than super profits.
Chinese and Indian investors in particular are falling over themselves to
invest in Australia. Even various American mining companies are keen to
invest in Australia, despite their difficulties back home. There is no
shortage of mining investment in Australia, and arguably there is too much.
There is a great deal of speculative heat in the Australian mining industry.
There are billionaires who have not mined a tonne of mineral in Australia,
they have simply ridden the crest of speculation in the mining industry. On
that basis, our argument would be that the resource rent tax is designed to
only tax excess profits, high profit rates. It will not affect rational
investment decision making. If some companies want to invest in other
projects elsewhere that will continue to attract super profits, that is well and
good. They will still need plenty of investors in Australian mining.
I suppose a further point to make there is with regard to sovereign risk. We
were told that Australia has more sovereign risk because of the resource
rent tax. There is plenty of sovereign risk in Africa. Most companies that
have ever invested in Africa have lost their shirt. That may change but most
countries in Africa are still an incredibly difficult place to do business.
Rio Tinto, with its Simandou major iron ore prospect, had half the lease
summarily taken off it by the government and assigned to someone else.
The government has even been contemplating taking more of that lease off
them. This was a multibillion dollar project that Rio Tinto had been
trumpeting. In contrast, Australia is a safe haven, which is why it continues
to attract such a large share of international resource investment. I will
leave my comments there.41

Committee view
4.47
It is clear to the committee that most commentary on this subject agrees that
the Australian mining industry will continue to prosper for some time to come, though
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possibly not at the recent extraordinary levels. Any anticipated downturn in the
industry is generally attributed to external factors, such as:


general global financial conditions, which have made money more expensive
everywhere in the world and lessened capacity to invest in the industry;



increased competition from developing mining industries, in Africa and South
America in particular, and



some contraction in the expansion of the Chinese and other North Asian
economies.

4.48

But the positive factors outweigh the negative and include:



the current economic environment and the dynamism of the Australian
economy, (as discussed in chapter 2 of this report);



the continued record profits being announced by Australian mining
companies; and



the possibility of the exit from the market of Indian iron ore competitors.42

4.49
It is noted that the design of the MRRT includes pre-mining allowances that
recognise the costs associated with the mining industry, further lessening the potential
that the MRRT will act as a disincentive to investment in the mining sector.
4.50
The committee is not aware of any strong evidence of investment moving to
foreign countries as a result of the MRRT.
4.51
The committee also notes that Australia has many, many advantages over its
African and South American competitors for mining investment dollars including:


a high level of existing infrastructure now in place;



stable, democratic governments;



a robust, globally-integrated, highly-developed economy;



skilled workers; and



proximity to the largest markets for iron ore and coal.

4.52
The committee is confident that the mining industry will continue to grow and
that investment in it will continue to be strong regardless of the introduction of the
MRRT.

Concluding comments
4.53
The committee accepts that the revenue that will be generated by the MRRT
will be affected by proposals from state governments to increase their royalty rates
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and fluctuations in commodity prices and the exchange rate. Nonetheless, it believes
that Treasury's modelling of the revenue generated by the MRRT should be accepted
for the following reasons:


it included information provided by the major industry players, putting it in a
good position to allow for expected changes to commodity prices and mining
production rates, making it the best source of industry information;



Treasury is the best placed body to assess future movements in the exchange
rate for the Australian dollar and developments in the economy generally;



attacks on the accuracy of modelling have not undermined its findings in any
significant way; and



until the GST Distribution Review panel has completed its work, any
assessment of the effect of increases to state and territory royalties is purely
speculative.

4.54
In the committee's view, the argument concerning investment flight largely
covers similar territory as that concerning the economic outlook for the mining sector,
the allowances made in the MRRT for innovation and exploration and comparisons
between the effects of a resource rent tax and the royalty scheme. As noted elsewhere,
the MRRT provides for the immediate deduction of capital expenditure, which should
act as an incentive for investment.
4.55
The committee has seen no evidence that the MRRT has led or will lead to a
reduction in investment in Australia's mining sector. In fact, it believes any change in
investment is more likely to be attributable to external economic factors than to
concerns about Australia's economic environment, the future of the mining industry or
the MRRT.

Chapter 5
Concerns of small and emerging miners
Introduction
5.1
Small and emerging miners have expressed concern that the Minerals
Resource Rent Tax (MRRT) is designed in such a way as to benefit Australia's large
and established mining companies, leaving junior miners to bear the burden of the tax.
This chapter will examine the concerns of the smaller miners about features of the
MRRT. It will address issues raised in relation to the starting base allowance, the
threshold for the low profit offset and the effects of the MRRT's simplified tax
obligations for smaller miners. The concerns of the emerging magnetite industry will
also be covered, as well as a number of other proposed amendments to the MRRT's
design.
5.2
Smaller miners have argued that the MRRT will affect the international
competitiveness of the resources industry and that Australia's emerging miners will be
'competitively disadvantaged' in both domestic and international markets.1 The
Association of Mining and Exploration Companies (AMEC), which represents
350 companies (mostly smaller miners), argued strongly in its submission that the
MRRT's current design does not reflect a recognition that small and emerging miners:


have different risk profiles;



do not have significant cash flow levels;



have smaller economies of scale; and



consequently have higher unit-cost of production in comparison to large
mature miners, 'making it difficult for them to compete with large mature
miners in the domestic and global markets'.2

Competitive neutrality and unfairness
5.3
Smaller miners have described the MRRT as 'unfair and discriminatory', 3
claiming that the tax does not promote competitive neutrality in that its design delivers
advantages for bigger companies.
5.4
The argument being made is, in summary, that the design of the MRRT
favours big, established miners, which have considerable assets and substantial

1
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2
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infrastructure in place before 2 May 2010.4 This increases the allowances, particularly
the starting base allowances, they can deduct from their mining profit under the
MRRT.5
5.5
On the basis of modelling conducted by the University of Western Australia,
AMEC claimed that under the MRRT a small miner will be paying an additional
effective tax rate of 6 per cent, compared to an additional 2 per cent to be paid by a
large miner:
… there will be at least 4% difference in the level of effective total taxation
(including income tax, royalties and the MRRT) between a project that was
in existence before 2 May 2010 (mostly the three major iron ore and coal
miners), and that applying to less advanced or new developments taking
place after 1 July 2012.
The modelling shows that before the introduction of the MRRT the average
total tax (income tax and royalties) for mining companies would have been
around 38% and post MRRT the total effective tax rate increases to over
40% and over 44% for existing and new projects respectively.6

5.6
Mr Simon Bennison, the Chief Executive Officer of AMEC, expanded on this
view in his evidence to the committee. He argued:
The current design of the MRRT clearly discriminates against smaller
emerging miners … This is a direct result of large mature miners having a
significant prior asset base that can be used as a tax shield, if you like, for
up to 25 years in the form of a starting base deduction. The starting base
deduction provides a significant financial advantage to mature miners,
which would have already claimed a depreciation allowance on relevant
assets. The different effective tax rate and significant points of difference
will make it extremely difficult for small emerging miners to compete with
large mature miners in the domestic and global markets and does not
provide a level playing field. The differential has been likened to a small
corner shop competing with large supermarket chains.7

5.7

Professor Henry Ergas made a similar point in his evidence to the committee:
I do not believe this is a particularly good tax from the point of view of
society as a whole, for the reasons that we touched on earlier. I am
concerned about its overall effects on our long-term prospects for our
mining industry as a whole, but what is also true is that within the mining

4

The new resource taxation arrangements were announced by the government on 2 May 2010.
Consequently, the starting base allowances is linked to this date, as the allowance is intended to
recognise investments in certain assets that existed before the tax changes were announced (and
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industry it is designed in such a way as to have a differential effect on
different types of miners. As my colleagues and I show in the paper that I
referred to at the outset of my remarks, the effective tax rate on smaller,
riskier projects and mining operations is many times the tax rate on large,
mature operations. That is one of the reasons why this tax will be so
distorting in the long run, because for mature operations it is not so onerous
a tax but for the newer, riskier ones it has extremely high effective marginal
tax rates.8

5.8
Treasury commented on the University of Western Australia modelling cited
by AMEC:
It is just demonstrating in one case that the pre-existing miner has the
benefit of a starting base, because they have undertaken investment prior to
the announcement of the MRRT.9

5.9
The Minerals Council of Australia (MCA), whose membership includes the
big miners as well as medium and smaller miners, rejected the view that competitive
neutrality had been compromised in the design of the MRRT. Its submission argued
that the MRRT is consistent with that principle:
[The tax] has been aligned deliberately with familiar concepts and
definitions of Australian tax law. No provision of the tax discriminates
against smaller, emerging Australian miners; indeed, certain features of the
MRRT (the low profit threshold and simplified obligations) are designed to
lower the overall burden of the tax on smaller miners.10

5.10
The MCA's argument was that the MRRT is designed in such a way as to
ensure that small and emerging miners will not incur a liability if they have projects
that are not yet profitable:
The MRRT effectively operates as a "top-up" tax, never resulting in lower
collection of revenue than exists under the status quo of company tax and
royalties, but setting a higher rate for more profitable miners. On this basis,
the bulk of MRRT liabilities will fall on larger miners with more profitable
projects.11

5.11
Treasury also dismissed claims that the MRRT's design bestowed a
competitive advantage on large miners over smaller ones:
CHAIR: … We understand it is in the heads of agreement, but it is
characterised to us as being discriminatory vis-a-vis projects from 1 May or
2 May 2010. So, it is in the heads of agreement. It has been agreed between
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the government and the major companies. Why is that? What is the policy
behind it? Why is it not discriminatory?
Mr Heferen: To the extent that you are in place at that point in time, it
applies equally. A range of investment would have gone into enabling
whatever discoveries or capital expenditure was in place, and those
commitments were made on the basis of the existing tax regime. The tax
regime changes and so the rules change with it. As I have said, it is a pretty
standard feature of most particularly significant tax changes. There has to
be some recognition of people incurring costs or gaining some benefit prior
to a change being announced and that being kept in place.
Ms Roff: It might be helpful to think of it in terms of those profits that
have been brought to tax in later years actually being profits that are in part
attributable to the investments that were made by miners before the tax was
announced.
Mr O'Toole: In terms of a small emerging miner versus big businesses—
and I have heard it put in earlier hearings, too—I think it is also important
to remember that this is a project based tax. The starting base is attributable
to an individual project. To the extent that a larger established miner starts a
new project post that date as well then they will be subject to the same
treatment.12

5.12
On the other hand, in his evidence to the committee, Mr David Ferguson from
Atlas Iron stated his belief that, if the MRRT had been in place at the time Fortescue
Metals Group (Fortescue) was being set up, it would not have 'got up and running'. In
turn, if Fortescue had not gotten off the ground there would not have been an
opportunity for the small miners to start their business.13
The starting base allowance
5.13
The major form of alleged unfairness in favour of the established miners
raised by critics concerns the way in which the existing assets and investment of
mining companies is treated.
5.14
Under the MRRT, a starting base allowance will lessen a miner's tax liability
by reducing its mining profit. The starting base allowance is designed to recognise
investments that existed prior to May 2010 when the resource tax reforms were
announced. The Revised Explanatory Memorandum to the MRRT Bills states:
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A starting base allowance is one that is used, installed ready to use, or being
constructed for use in carrying on the upstream mining operations in
relation to a mining project interest at the 'start time'.14

5.15
A miner can value its starting base losses for its mining project interest in one
of two ways:
(a)

the market value of starting base assets (including rights to the
resources) at 1 May 2010; or

(b)

the most recent accounting book value of starting base assets (not
including rights to the resources) available at that time.15

Views on the starting base allowance
5.16
Smaller miners have argued that they will be disadvantaged by the
arrangements which allow a market valuation for the starting base allowance. AMEC
asserted that large miners will have the benefit of a larger 'tax shield' as they will be
able to claim a significant deduction for the market value of their starting base assets,
whereas smaller miners will not be able to do so. Fortescue expressed similar
sentiments, criticising the starting base allowance on the grounds that:
… it will grant such a large tax shield to existing large producers … that it
is likely to shield the bigger miners from paying any MRRT for the entire
period that the quasi rent profits are expected to endure … so that in effect
the tax falls mainly upon new producers that were not in a position to obtain
huge concessions based upon May 2010 market valuations.16

5.17
How strong Fortescue's views on the starting base allowance are, however, is
difficult to verify; while Fortescue put forward some arguments criticising it, it later
acknowledged that it was in the company's interest for a starting base allowance to be
included in the MRRT:
Senator THISTLETHWAITE: Are you saying to us that your organisation
is opposed to that initial tax shield in the proposal?
Mr Tapp: It depends whether you are talking about theoretically or as a
company. I am not a turkey voting for Christmas here. If somebody gives
me a big tax shield, I am not going to say, 'No, thank you, I don't think that
is right'.
Senator THISTLETHWAITE: I am not trying to trick you. I am just asking
you the question: is Fortescue Metals opposed to the legislation?
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Mr Tapp: No, I cannot say we are opposed to it.17

5.18
The submission from the Perth office of accountancy firm BDO Corporate
Tax expressed concern that a fall in commodity prices may lead to a 'scenario where
emerging miners with a smaller starting base will pay MRRT where mature miners
with larger starting bases may not'.18 In its evidence to the committee it stated:
We have only gone out a short period with our calculations, but it shows
that the large, mature companies, based on the assumptions that we have
taken, will not pay MRRT or, if they do, it will be negligible. We have
public statements by smaller companies saying that they will pay MRRT in
the first year. That strikes me as anomalous. We have tried to recommend
some changes. If Treasury has done the modelling right, our proposed
changes will not adjust the revenue one iota. If Treasury has the modelling
wrong and our concerns are proved to be correct, the emerging companies
are not penalised for the anomaly that has been built into the legislation.19

5.19
Atlas Iron shared concerns about the tax shield the larger miners it competes
with will have, arguing:
… when the taxation was first brought out, the argument from the
multinationals was that there was a retrospective nature to the tax.
Everything that was in place, they were having to pay tax on, investments
that they had already made. What they got with the starting base valuation
is a massive amount of shelter, which meant, because their assets are, say,
50-year mine life—type projects, they were actually able to value those
projects over that mine life, and that gave them shelter over that mine life.
If you are a smaller company—we actually have made most of our
discoveries and acquisitions post 10 May—some of those assets get some
consideration but we get nothing like what the majors get.20

5.20
In response to the claim that the MRRT promotes inequity because past
investments can be recognised at their market value, the MCA stated:
The starting base allowance provides a form of compensation to miners for
the retrospective features of the MRRT, recognising that mining is highly
capital-intensive with considerable, high-risk exploration outlays, large
upfront capital commitments, long-life assets, sophisticated technologies
and long lead times to profitability.
It is based on the key design principle of "prospectivity"—that new tax
arrangements should not unduly penalise past investments.21
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5.21
The MCA's submission also quoted a paper prepared by Deloitte Access
Economics, which noted that allowing the market valuation of existing assets was a
'well-established principle for easing the transition to new tax arrangements'.22
Committee view
5.22
The committee considers that the ability for miners to lessen their liability by
claiming a starting base allowance is not inherently biased or discriminatory against
smaller companies.
5.23
The committee takes the view that the policy intent of this design feature of
the MRRT is to provide due recognition to the value of investments made before the
resource tax reforms were announced. Further, it accepts as self-evident the argument
that a tax directed to profits made from mining must include an allowance for the
starting base assets of the miner, so as not to tax past investment in the industry. A
failure to do so would penalise those companies that have a long history in the
industry and have made significant investment in it.
5.24
The policy decision, in the view of the committee, is fair and reasonable,
taking all relevant factors into account.

Low profit offset
5.25
Division 45 of the MRRT Bill incorporates a 'low profit offset' which will
fully or partially relieve small miners of their MRRT liability for an MRRT year. For
miners with group mining profits (as measured for MRRT purposes) of $75 million or
less, there is nil liability.23 The low profit offset phases out for profits between
$75 million and $125 million to ensure the offset 'does not distort the production
behaviour of an entity approaching the $75 million threshold'.24
Views on the low profit offset
5.26
The Chamber of Minerals and Energy of Western Australia (CME) stated that
while it welcomed an exemption threshold for the MRRT and its increase from
$50 million to $75 million, it still held concerns about whether the exemption
threshold would provide:
… the necessary shelter for junior and emerging mines and those producers
mining low value resources. Until the impact of the MRRT on Australia's
resource industries' international competitiveness and project costing is

22

Minerals Council of Australia, Submission 20, p. 22.

23

Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory Memorandum,
p. 145.

24

Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory Memorandum,
p. 145.

Page 50

fully understood, CME recommends particular consideration needs to be
given to a significant increase to the currently proposed phased threshold.25

5.27
AMEC's view was that the low profit threshold did not provide 'sufficient
protection' to small miners and did not address the 'uncertainty, nor the inequities and
identified discrimination' between small and large miners.26
5.28
AMEC asserted that the original $50 million threshold was an 'arbitrary
amount without any foundation' and that the amended $75 million threshold remained:
…a very low return on the significant levels of capital invested upstream
(exploring, developing and extracting) of the MRRT taxing point (mine
gate), and takes no account of the subsequent investment downstream
(crushing, blending, transporting, loading, infrastructure).27

5.29
The CME also called for the threshold to be subject to indexation 'to ensure
the policy intent of excluding small miners is met in ensuing years'.28 AMEC echoed
the call for indexation to avoid 'bracket creep'29 and noted that the threshold was also
subject to changes in commodity prices and exchange rates.30
Suggested alternatives to the low profit offset
5.30
One alternative to the MRRT's low profit offset, proposed by AMEC, would
be the establishment of a 'safe harbour' of 10 million tonnes per annum (mtpa) of iron
ore or coal per MRRT year. It is noted that, according to AMEC, the current
$75 million threshold equates to approximately one to five mtpa of iron ore.31
5.31
AMEC proposed that this would be a suitable threshold at which to 'trigger'
the MRRT and would provide 'a more equitable shield for new and small emerging
miners'. Ultimately, it would also lead to an increased royalty and MRRT revenue
stream because small miners would be better able to grow their business and increase
production.32
5.32
Under the scenario proposed, the $75 million low profit threshold would be
retained and a minor amendment would be made to clause 4 of each of the Imposition
Bills:
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…whereby an 'emerging miner factor' of 75% is provided where group
production of the taxable resources for the miner for an MRRT year is less
than 10 million tonnes. It is anticipated that such an amendment would be
close to revenue neutral.33

5.33
Treasury, however, has previously rejected the proposed tonnage-based
exemption, arguing that it would be:
…very distortive and would lead to miners altering their production in
order to remain under the tonnage limit. In addition, including a tonnage
based concession within a profit based tax would erode some of the
efficiency gains inherent in a profit based regime.34

Committee view
5.34
The committee supports the low profit threshold as a simple way to support
small and emerging miners. The switch to a tonnage-based threshold would add
unnecessary complication to a tax system based on monetary calculations. Therefore,
it does not consider that an alternative tonnage-based exemption should be
incorporated into the present design of the MRRT.
5.35
For the same reasons, the committee also considers that the threshold should
not be subject to automatic indexation. It notes, however, that issues of this nature are
commonly considered as part of the Budget process. It further notes the
recommendation of the Policy Transition Group (PTG) that the MRRT be reviewed
within five years of its implementation.35 The committee supports the
recommendations of the PTG and feels that that is a more appropriate time for
changes to the low profit threshold to be considered.

The simplified MRRT method and the alternative valuation method
5.36
Smaller miners described the restrictions on carrying forward allowances
under the simplified MRRT method and the alternative valuation method (AVM) as
'unnecessary and punitive'36 and argued for their removal.
5.37
Division 200 of the MRRT Bill includes simplified obligations which are
designed to shield small miners from administrative burdens. According to the
Revised Explanatory Memorandum:
Some miners have the prospect of being below the low profit threshold for
an extended period. Requiring such miners to fully comply with the MRRT
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would be burdensome. These miners will have the option of electing to use
a simplified MRRT method.37

5.38
A miner can elect to use the simplified method for an MRRT year if its group
profit falls below certain limits. While a miner which uses this method will have no
liability for that particular year, a consequence of choosing this method is that 'its
starting base and its allowances are extinguished rather than carried forward'.38
5.39
Smaller miners have been critical of these provisions, arguing that the
simplified method will not be taken up as the costs of doing so will outweigh the
benefits. That is, it will have to perform all the calculations necessary to determine
whether it qualifies to use the simplified MRRT method, in which case any benefits
from using the method would be lost. For example, the CME's submission claimed
that there is an inbuilt disincentive for smaller miners to use the simplified MRRT
obligations:
[W]here the relevant tests are not satisfied in a subsequent income year or
where a miner opts to withdraw from the simplified MRRT obligations, the
taxpayer will be required to comply with the full MRRT obligations for that
year. Such taxpayers would be treated as new MRRT taxpayers and only
receive a deduction for expenditure incurred in the year they fail the test or
move to the full MRRT.39

5.40
The CME also argued that the market value of smaller companies would be
damaged as a consequence of using the simplified method:
Denial of access to an MRRT starting base and prior year expenditure will
also impair the market value of these businesses in the event of a possible
acquisition by existing MRRT taxpayers because an acquirer would want to
be able to utilise starting base, historical losses and unutilised royalty
credits.40

5.41
The CME summed up its concerns about the provisions for the simplified
MRRT method, stating that 'the consequences for exceeding the threshold are likely to
be greater than the administrative concessions of the simplified approach'.41
5.42
AMEC also indicated that small miners would be unlikely to adopt the
simplified method, preferring instead to maintain full MRRT records. In choosing the
simplified method, AMEC voiced concern that small companies would lose any rights
to carry forward allowances. Its submission called for the following amendments:
37
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… if a taxpayer elects for the simplified MRRT method then entitlements to
the allowance components are allowed to be carried forward. (This proposal
would enable small taxpayers the advantage of a reduced compliance
burden, but without the permanent loss of the allowance components).
… the taxpayer be allowed to bring forward all elements of the allowance
components into the later year, on the basis of what would have been
allowed, had the election not have been made in prior years, and that
appropriate records are maintained to support the relevant components.42

5.43
The AVM, as set out in Division 175, is designed to assist small miners and
miners with 'vertically integrated transformative operations' to calculate their mining
revenue attributable to their resources at the taxing point.43
5.44
The Revised Explanatory Memorandum describes the reasons for providing
this simpler valuation method:
It can sometimes be difficult to apply the normal methodologies for
working out what part of the consideration for selling resources is
attributable to the condition and location of the resources at their valuation
point. The difficulties may be greater for smaller miners who have less
access to the specialist advice necessary to apply those methodologies
properly. They can also be greater for miners who transform resources they
mine in an integrated operation, such as steel manufacturing or electricity
generation.44

5.45

To use the AVM, a miner must:



have group production of taxable resources of less than 10 million saleable
tonnes in the year; and/or



carry on an operation, which existed before 2 May 2010, that supplies things
made using the resources extracted from the mining project interest's project
area.45

5.46
AMEC was critical of the AVM on the same grounds that it argued against the
simplified MRRT method. It claimed there would be limited incentive for companies
to choose the AVM because of the treatment of allowances in future years:
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… where an emerging miner elects to use the AVM for a particular year
this precludes them from transferring certain allowances and also
combining interests in later years…
The permanent extinguishment of all allowances is considered to be
extremely unfair and discriminatory and should be removed from the
legislation. Industry believes that without the ability to include the use of
allowances, both the Simplified MRRT Method and the Alternative
Valuation Method have limited attraction particularly when giving
consideration to a merger or being acquired at a future date.46

5.47
In their evidence to the committee representatives of Brockman Resources
and Gindalbie Metals, outlined their concerns about the simplified method and the
AVM:
Mr DA Richardson: I was involved with the resource tax implementation
group and consultation between Treasury and industry on these issues.
From my own observations and comments that others made, we could not
think of a single company in the iron ore space that would benefit. In other
words, the threshold is so low that it is unlikely to apply to anyone in the
iron ore industry. I cannot speak for the coal industry, but not for the iron
ore industry.
Mr Humphry: I support what Mr Richardson and Mr Bennison said. The
penalties for entering into the simplified method just outweigh the benefits
that they provide. The message that I got from that was that the government
was happy to deal with BHP and Rio but did not really want new entrants
or growing companies.
Mr DA Richardson: In terms of the penalties, that is a good point. Certain
companies may say that they can benefit from this low tax threshold in their
first year or two of production when costs tend to be high and production is
good so your profits are lower. The problem with that is that, if you elect to
take that low profit threshold, you will lose a lot of potential particularly in
relation to things like royalties in the future. If you then get to a point where
you exceed that threshold, as Mr Humphry said, it is too big a risk. Even for
companies that think they might be able to benefit from that low profit
threshold for the first couple of years, you would not take the risk because
you are potentially going to lose a lot down the track if you are looking to
increase production.47

Committee view
5.48
The committee notes that the simplified MRRT obligations and the AVM
have been incorporated into the tax's design to reduce compliance and record-keeping
burdens for smaller companies. The committee also acknowledges that some smaller
miners may choose not to take up these alternatives, preferring instead to be able to
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carry forward allowances to offset against future MRRT profits. It recognises, though,
that the extent to which this happens and the overall effectiveness of the valuation
methods will not be known for some time.
5.49
In light of those factors, the committee does not recommend that amendments
be made to the simplified MRRT obligations and the AVM provisions of the MRRT
Bill. However, the committee does consider that the operation of the simplified
MRRT and the AVM be examined as part of the PTG recommended review of the
MRRT and, should it become clear during that review that the number of miners
adopting the methods is small, that amendments to the legislation be considered to
increase their use.

Other issues
5.50
Submissions to the inquiry also canvassed a number of other suggested
amendments to the design of the MRRT. These included a proposal for a benchmark
MRRT rate and changes to provisions relating to pre-mining losses, default instalment
rates and calculation of mining revenue.
Benchmark rate
5.51
A significant amendment to the MRRT Bills recommended by the smaller
miners would be the establishment of a benchmark rate, to make the tax liable to be
paid only when the first of the large mining companies becomes liable to pay the
MRRT. It is argued that this would create a more level playing field across the
industry, helping to restore competitive neutrality.
5.52
AMEC argued that the MRRT rate should not exceed a benchmark rate,
which would be calculated:
… by reference to the highest "mature miner" MRRT liability for the
MRRT year by applying an agreed formula in relation to each class of
taxable resource (either coal or iron ore).48

5.53
BDO's submission also argued for a 'safeguard measure' enabling junior
miners to:
…begin to pay MRRT at a time no earlier than when the mature miners pay
MRRT and the effective rate at which the emerging miners pay MRRT is
no greater than that of the mature miners.49 [emphasis in original]

Treatment of pre-mining losses
5.54
AMEC also raised the issue of pre-mining losses from exploration
expenditure and its concern that under the MRRT legislation, these expenditures
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would not be recognised as adding value to a project. AMEC claimed that such an
approach would 'severely undermine the future capacity to raise funds for exploration
and the capacity to spread risk'.50 Its submission contained the following
recommendations for amendments to the MRRT to address this:
That the pre-mining losses provisions are amended to allow exploration on
expenditure incurred by an entity prior to earning an interest in the
tenement to be included in an entity's pre-mining expenditure.
That exploration expenditure should still qualify as pre-mining expenditure
even if it does not lead to the farmee acquiring an interest, and would attach
to another pre-mining project interest which relates to the same taxable
resource.51

Default instalment rate for iron ore
5.55
Another issue raised was the default instalment rate for iron ore in the first
year that the MRRT is payable. The CME argued that the eight per cent default rate
was too high and should be lowered to three per cent:
…in the first year of the MRRT a miner will have the unenviable choice of
either paying quarterly instalments at the rate of 8% of gross revenue or
selecting a lower rate and bearing the risk of paying the general interest
charge if the rate chosen is too low. This outcome is unfair given that in the
first year of MRRT (and the first quarter in particular) a large number of
miners may not be in a position to accurately predict their MRRT liability.
It must be remembered that the law is highly complex and is still being
developed. There is a very large amount of implementation work to
calculate the tax including undertaking starting base valuations (if elected),
gathering information and ring fencing operations in a way that most
company's information systems do not currently contemplate.
CME submits that the 8% default rate for iron ore is too high and no
justification has been given for applying a different rate for iron are than
that which applies to coal. A default rate of 3% should apply to both iron
ore and coal.52

5.56
In addition, the CME argued that a miner 'should not be subject to the general
interest charge if it underestimates its instalment rate in the first MRRT year. Rather
any interest on underpayment should be limited to the shortfall interest charge'.53
5.57
AMEC also proposed that because of the uncertainty around calculating
MRRT instalments, small emerging miners should be exempt from the instalment
rates:
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Under the proposed MRRT regulations, default MRRT instalment rates
have been prescribed for iron ore and coal of 8% and 3% respectively.
A miner can elect to vary their instalment rate; however penalties will apply
where the varied amount is less than 85% of the actual amount.
Given the complexity of the MRRT legislation and the difficulty in
accurately estimating MRRT instalments, AMEC recommends that small
emerging miners (<10mtpa) are excluded from the instalment system for a
period of 2 years from the introduction of MRRT, or from commencing
production.54

5.58
Treasury has previously responded to concerns about the instalment rates,
noting that the default rates represented an 'interim regime' in the first year:
During that first year there would be an indication from firms that wish to
vary their instalments, so there would be an early indication as to whether
the longer term projections, if you like, are accurate. I expect there would
be an opportunity to do something about it. I presume that no firm is going
to come forward and say, 'We expect to be massively overpaying in the next
year.' Because the incentive is the wrong way round, they will just accept a
lower instalment. But, if the ATO identified from key areas instalment
variations that were below that calculated figure, we would be alerted to it
fairly early.55

Calculation of mining revenue
5.59
Smaller miners also raised concerns about the calculation of mining revenue
under the MRRT.
5.60
The MRRT specifies a methodology by which to determine the value of the
ore at the taxing point designed to ensure:
… that the profits that are brought to tax under the MRRT law will be
profits that relate to the resources in the form and the place they were in
when they were at their valuation point. The MRRT law does not seek to
tax profits from operations conducted downstream of the valuation point. 56

5.61
Clause 30-25 requires a two-step process—the miner must calculate its
revenue amount and then determine:
… how much of the revenue amount is reasonably attributable to the
taxable resource in the form in which it existed when it was at its valuation
point (and) at the place where it was located when it was at its valuation
point.
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5.62

The second calculation should be made using:
… the most appropriate and reasonable measure … having regard to:

(a) the miner's circumstances, including, but not limited to, the functions
performed, assets used, and risks borne by the miner in carrying on its
*mining operations, *transformative operations and *resource
marketing operations for the mining project interest; and

(b) the available information.57
5.63

The CME asserted that:
… specifying a number of assumptions that have to be made in applying
this methodology is not consistent with the recommendations of the PTG.
The PTG simply stated that where there was not an arm's length sale at the
taxing point, the value of the resource should be determined "using the most
appropriate and reliable arm's length method."
The legislation in its current draft with specified legislative assumptions is
potentially limiting.58

5.64
AMEC was also critical of what it saw as a 'more prescriptive' method of
calculating mining revenue and urged that a broader range of mechanisms, consistent
with those outlined by the Organisation for Economic Cooperation and Development
(OECD), be applicable:
The legislation also attempts to clarify that certain assumptions must be
made when determining the downstream value, and provides a prescribed
hypothetical situation which the miner must use in applying the 'arm's
length principle', and appears to direct miners towards some form of
'netback' transfer pricing method.
The legislation suggests the use of appropriate transfer pricing methods as
described in the Organisation for Economic Cooperation and Development
(OECD) Transfer Pricing Guidelines. AMEC consider[s] this approach
sound and recommends that all mechanisms included in the above
guidelines should be capable of being applied. In particular AMEC would
not wish to see the use of 'profit-split' or similar mechanisms to determine
the taxable value excluded.59

5.65
The use of the OECD's Transfer Pricing Guidelines is referred to in clause
205-15 of the MRRT Bill, which applies to the determination of any amount for the
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purposes of Division 205 of the MRRT Bill. The use of the OECD Guidelines applies
to calculating mining profits, allowances and offset amounts.60
Committee view
5.66
The MRRT Bill provides for a number of methods of calculation of the
mining revenue, however, whatever is used must be 'the most appropriate and
reasonable measure'. The use of the OECD's Transfer Pricing Guidelines appears to
have a wide application under the MRRT Bill. It does not appear to restrict the parts
of the Guidelines that may be used in calculating mining revenue.
5.67
Nonetheless, the committee recommends that Treasury or the Australian
Taxation Office consider whether there is some restriction in the MRRT Bill and, if
that is the case, it should examine whether the wider application of the OECD
Guidelines to the MRRT is warranted and advise the government accordingly.
The compliance burden
5.68
As the main representative for the smaller miners and exploration companies,
AMEC was concerned by the compliance burden that would be placed upon them,
even in their early years when they were unlikely to engender sufficient profit to be
liable to pay the MRRT:
Mr Bennison: I think what everyone has to appreciate is that no matter what
size you are, you have to start putting the systems in place—and I would
invite Mr Richardson and Mr Humphry to come in—to monitor every
component of your operations in the context of this tax. It does not matter
whether you are still way behind the eight ball; as of 1 July you now have
to have everything in play ready to roll.
Mr DA Richardson: I agree with Mr Bennison. The issue here is that this is
a very complex tax and it is going to be difficult to administer. Whilst our
particular company, Gindalbie Metals, mines magnetite iron ore as opposed
to haematite, magnetite iron ore is a low iron content, low-grade ore so it
requires a significant beneficiation process to produce a product that you
can sell. It has significant, what they call, downstream transformational
costs associated with that. There is a lot of subjectivity as to how you
calculate those in terms of a netback calculation, returns on assets and
everything else. We have to go through the process of putting systems in
place so that we can comply with the law even though at this stage we
certainly do not expect to have a particularly high MRRT liability or
possibly even no MRRT liability in the first couple of years. But that does
not mean that we are not going to incur significant costs in terms of
compliance. That is the biggest issue. Rather than a fundamental argument
over MRRT, if you are a small company with limited resources, like we are,
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you do not want to spend tens or even hundreds of thousands of dollars a
year on compliance to prove that we do not have a liability for the tax.61

5.69

The compliance costs of the MRRT were raised by other witnesses:
Senator BOB BROWN: If there is no money in it then what is the problem
with it? They are having a tax across the board on—
Mr Hooke: You are going to have an excessively high compliance cost.
The efficiency dividend would be negative.62
Mr Hooke: We do not think that this new tax is necessary as a top-up to the
existing underlying profits tax, the company tax, and the output based
royalties tax. It is not a reform and so in that sense it does add substantial
complexity and compliance costs for companies.63
Senator CORMANN: If I can summarise that, for the newer projects, the
smaller and mid-tier companies, to the extent that there are distortions of
royalty arrangements they will continue. And for those that are subject to
royalties as well as the MRRT they have an additional level of distortion
that comes into play?
Mr Tapp: … Those that are not subject to the MRRT because they are
below the threshold—or very close to it—are going to end up with all the
complexity of having to do the sums to work out whether they are above or
below this threshold. This is a tax that administratively is incredibly
complex. It is going to cost millions and millions of dollars in compliance
costs in just trying to work out whether or not you have to pay this tax.64

5.70

Fortescue expanded upon this further in its submission:
… this new tax needs calculations based upon projects and within such
projects a split between upstream and downstream activities and potentially
also a split between different products where there are products that aren't
subjected to MRRT. All of this will require auditing and then probably
arguments with the tax office about the methodology chosen and with the
risk of penalties being applied for the tax not paid because of the adoption
of a subsequently rejected methodology. And finally small companies that
escape liability because they come under the threshold will have to go
through the same pain each year because they couldn't be certain they won't
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grow and produce above the threshold and so they will also need to
undertake this accounting exercise.65

5.71
At present the MRRT Bill requires miners to lodge returns at the end of each
financial year. AMEC has proposed that the lodgement date for MRRT returns be
extended until the end of February of the following year, citing the limited resources
available to small miners to calculate liability.66
Criticism regarding the non-deductibility of financing costs
5.72
In its submission to the committee, Fortescue claimed that the MRRT would
present difficulties for emerging mining companies 'to obtain the necessary finance for
their projects thereby raising barriers to entry into an industry that already has
substantial barriers to entry'.67
5.73
It stated that for a new entrant to the iron ore mining industry, 'the investment
in infrastructure will effectively only be allowed to earn a regulated rate of return and
anything higher will be subject to the MRRT'.68 Fortescue argued that this would have
a hugely detrimental impact on smaller miners seeking finance for their projects, as
debt providers would be deterred from providing funds. It described the MRRT as 'a
tax that is biased against debt financing because it doesn't allow financing costs as a
deduction'.69
5.74
This issue was addressed in 2010 by the PTG as part of its deliberations. The
PTG ultimately recommended that the general deduction test in the MRRT be based
on the 'income tax concept of an expense being necessarily incurred':
The value of the resource extracted by a mining company should be
independent of an entity's choices about the way it finances its mining
operations. The required return to capital invested in a mining operation is
recognised through the interest allowance for activities upstream of the
taxing point and through arm’s length pricing of downstream activities
where the first arm’s length sale is beyond the taxing point. Allowing a
specific deduction for interest and other financing costs would amount to a
double deduction for the cost of capital. It would also tend to bias financing
decisions towards debt. Therefore, consistent with the PRRT, interest and
other financing costs should not be deductible under the MRRT.70
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5.75
The issue of a specific deduction for finance was raised with Fortescue at its
appearance before the committee:
CHAIR: So, you want to argue that the financing cost, which was
disproportionately high, should be a tax deduction? But, in fact, what you
are seeking to do, when you are raising capital at extraordinarily high
interest rates, is you are seeking to transfer the risk from the fundraiser and
the provider of capital to the taxpayer via the Commonwealth, are you not?
Mr Tapp: No, I am just saying it is a legitimate cost. It is a legitimate cost
of getting a business up. If you raise finance—
CHAIR: But if it is allowed as a deduction you are transferring some of the
risk of the project to the Commonwealth via the taxpayer. A deduction does
not come from nowhere. It comes from consolidated revenue. Is that not
correct?
…
Mr Tapp: You are not paying it in tax; that is correct. But you are not taking
any money away from the taxpayer. You are not giving money to the
taxpayer, because you have an interest bill to pay.71

5.76

Treasury also commented on this issue raised by Fortescue:
Mr Heferen: … you do not actually look at the interest costs per se; you
look at what it has purchased and then it is depreciated and then, of course,
the interest cost is also deductible. That is on an income tax. On a cash flow
tax the cost of the asset is written off. So, they borrow money, they buy
something and the cost of that is written off. I suspect the design feature is
such that if the interest cost was deductible as well you would end up
getting two deductions for the one bit of profit. That is my brief
understanding. I might turn to my colleagues who might be able to throw a
bit more light on that.
Mr O'Toole: I might just add a little bit. Mr Heferen’s answer pretty well
covered it. I would just note that under the cash flow taxes, both the PRRT
and the MRRT, to the extent that the losses in terms of the capital that you
expended on the capital item, for instance, is not fully written off in the
year, it is then subject to an uplift. That is the long-term bond rate plus
seven per cent in relation to the MRRT. That effectively proxies, if you
like, the financing costs for the item as well.72
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Committee view
5.77
The committee accepts the explanation of Treasury officials and agrees with
the approach taken by the PTG in deciding not to allow debt financing to be
deductible as an allowance under the MRRT for the reasons it has set out.
5.78
In the committee's opinion, the decision by any company to finance its
operations through 100 per cent or near 100 per cent debt financing is a risk that
should remain with that company. Granting the deduction sought by Fortescue would
be equivalent to the risk being transferred to the taxpayer, a situation the committee
finds unacceptable.

Concerns of the magnetite industry
5.79
Concerns were raised by magnetite producers about the consequences of the
MRRT applying to their projects. The submission from the industry representative
body, the Magnetite Network (MagNet), highlighted a number of issues from this
emerging industry.
5.80
Magnetite is a form of iron ore that has a lower iron content than other forms
such as hematite, which is the form of iron ore usually mined in Australia.73 Unlike
hematite it cannot be sold without extensive processing. Magnetite miners process
those large quantities of low grade ore into high iron content magnetite concentrate
and pellets.74 As such, it is argued by producers that magnetite has more in common
with minerals not subject to the MRRT than those which are, and so should be
excluded from the MRRT regime.75
5.81
Additional concerns include the complexity in the valuation methodology to
calculate MRRT liability, arising from the need to extensively process magnetite ore
to create a saleable product, and the lack of detail from Treasury about forecast
liabilities. While noting some 'real improvement' in references to valuation
methodology in the legislation, compared to the second exposure drafts of the bills,
MagNet emphasised its preference for flexibility for MRRT taxpayers in relation to an
appropriate transfer pricing method to calculate the value of the resource at the taxing
point.76
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5.82
Should the MRRT apply to magnetite ore, MagNet predicted negative
consequences including 'investment uncertainty in an emerging, jobs-intensive
industry' and 'significant set-up and ongoing costs'.77 In her evidence to the committee,
Ms Megan Anwyl of MagNet, stated:
… final investment decisions for the two projects that are under
construction were made prior to this tax … in general terms there appears to
be less willingness … by a range of investors, to invest in those projects.
But I am not telling you, just to be clear, that there will not be any further
investment. I am saying that it has made it more difficult.78

5.83
MagNet's submission acknowledged that it was unlikely that magnetite
concentrate would ultimately be excluded from the MRRT regime and therefore urged
the committee to consider recommending a 'simple and effective' means to amend the
MRRT legislation to assuage some of their concerns. Noting that similar definitions
exist in Western Australian legislation, MagNet suggested:
… the adoption of a definition of "iron ore" that acknowledges and
distinguishes between hematite DSO [direct shipping ore] and magnetite.
This would acknowledge the vastly different level of capital expenditure
required to be spent on the purely processing infrastructure—as opposed to
the investment that is common to both magnetite and DSO such as mine
establishment, transport, energy, port and other infrastructure..79

5.84
Based on expected MRRT liabilities, however, the need for a special
definition for magnetite is not clear. In its submission to the committee, MagNet
stated 'Treasury officials have consistently told MagNet that the government was not
forecasting MRRT revenue from magnetite. This was recently confirmed publicly by
Minister Ferguson'.80 However, Ms Anwyl told the committee that she could not say
for certain that it would have zero liability and, in fact, some members did expect to
pay MRRT.81
5.85
The view that magnetite would be unlikely to be liable to high levels of
MRRT was also shared by the MCA:
Projects mining relatively low value minerals which require significant
downstream processing or "beneficiation" (e.g. magnetite ore) are unlikely
to have significant (or indeed any) MRRT liabilities.82
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5.86
Certain features of the industry and expectations for its future also do not
support the argument that magnetite should be excluded from, or treated differently
under, the MRRT. Magnetite is, after all, one of the principal iron ores. It is apparent
that there will be future demand for it. During his evidence to the committee, Mr
Julian Tapp from Fortescue stated that the mining companies would move to mining
of magnetite if the supply of hematite was to run out, given that the infrastructure was
already in place to make that possible and that in the Pilbara 'there is literally trillions
of tonnes—centuries' worth of supply'.83
Committee view
5.87
The committee accepts that magnetite producers are unlikely to incur
significant tax liabilities in the first few years of the MRRT's operation and that
magnetite ore differs considerably from hematite ore. However, what the industry is
seeking is, in effect, a permanent exemption from the MRRT.
5.88
While it has features in common with the nickel and alumina industries,
which are excluded from the MRRT, the magnetite industry also has features in
common with the wider iron ore industry. Indeed, the magnetite industry is, in
essence, an iron ore mining industry. Further, it can be expected that the larger miners
will be more than willing to go into magnetite mining if the supply of hematite ore
was to run out or become comparatively less commercially viable. The committee
sees this as an indication that it is likely there are considerable profits to be found in
that sector, if not immediately, then certainly in the future.
5.89
With these factors in mind, it is the committee's view that a recommendation
that the magnetite industry be exempted from or treated differently to other types of
iron ore under the MRRT would create an unwise and unwarranted precedent, and
accordingly is not supported.

Constitutional concerns
5.90
Questions over the constitutional validity of the MRRT have been raised ever
since the announcement of the resource tax reforms in 2010. Critics have suggested
that the MRRT, as presently drafted, may breach paragraph 51(ii) and sections 99 and
114 of the Constitution.
5.91
During 2010 and 2011, both the Senate Select Committee on the Scrutiny of
New Taxes and the House of Representatives Standing Committee on Economics
examined claims over the constitutional implications of the MRRT. Media reports on
the MRRT have also alluded to the prospect of mining companies and states such as
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Western Australia, Queensland and New South Wales mounting constitutional
challenges to the legislation.84
5.92
It should be remembered that a challenge cannot be commenced unless the
bills are passed into law.
5.93

The Senate Select Committee concluded:
Whether the proposed MRRT and expanded PRRT are constitutional
remains unresolved…
The interaction between the proposed MRRT, expanded PRRT, state and
territory royalties and GST sharing arrangements remain unresolved.85

5.94
This committee notes that witnesses to the Select Committee's inquiry
identified that their ability to consider the issue in any depth was constrained by the
fact that the draft MRRT legislation had not yet been released.
5.95
During the recent inquiry into the package of MRRT Bills by the House of
Representatives Standing Committee, Treasury advised that it had no concerns that the
legislation, once passed, was at risk of successful legal challenge on constitutional
grounds:
If the suggestion is, for example, that this could possibly be taxing the
property of the state, thus breaching the Constitution, the design of the tax
is such that it is like other transactions of profits taxes, it is not a tax on the
property; it is a tax on the profit, thereby not risking that constitutional
downside. As to whether somebody somewhere wanted to take an action
that is entirely up to them. But our advice is that, the way this is designed,
there is no risk.86

5.96

The House Committee concluded:
After carefully considering the matter and given the expert advice from
Treasury, the committee has formed the view that there is little evidence to
suggest that the Bills are unconstitutional. Given the legal advice Treasury
has received, the committee accepts that the bills are consistent with the
Constitution.87

84

For example, see Ainslie van Onselen, 'Mining tax calls for fresh advice', The Australian,
16 September 2011.

85

Senate Select Committee on the Scrutiny of New Taxes, The Mining Tax: A bad tax out of a
flawed process, June 2011, p. 161.

86

Mr Paul McCullough, Department of the Treasury, House of Representatives Standing
Committee on Economics Hansard, 8 November 2011, p. 13.

87

House of Representatives Standing Committee on Economics, Advisory Report on the Minerals
Resource Rent Tax Bill 2011 and related bills, November 2011, p. 45.
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5.97
In this inquiry, concerns that the MRRT may be unconstitutional were raised
in the submissions from Fortescue88 and the IPA. The IPA observed that:
The absence of powers relating specifically to mining activities under
Section 51 of the Constitution, and the condition under Section 114 that the
commonwealth cannot impose any tax on state government property,
appears to raise doubts over the constitutional validity of the tax. Issues
have also been cited concerning whether the MRRT effectively
discriminates against states, which is prohibited under the Constitution.89

Paragraph 51(ii) and section 99—discrimination against states
5.98
The committee heard concerns that the MRRT may infringe both
paragraph 51(ii) and section 99 of the Constitution on the basis of 'indirect
discrimination'. These concerns related to the MRRT providing a full credit for state
royalties paid in relation to a mining project. As stated in the Revised Explanatory
Memorandum to the MRRT Bills:
Mining allowances reduce each project's mining profit. The most significant
of the allowances is for mining royalties the miner pays to the States and
Territories. It ensures that the royalties and the MRRT do not double tax the
mining profit.90

5.99

Paragraph 51(ii) states:
The Parliament shall, subject to this Constitution, have power to make laws
for the peace, order, and good government of the Commonwealth with
respect to…
(ii) taxation; but so as not to discriminate between States or parts of States.

5.100

Section 99 states:
The Commonwealth shall not, by any law or regulation of trade, commerce,
or revenue, give preference to one State or any part thereof over another
State or any part thereof.

5.101 Fortescue's submission advanced the argument that the MRRT, in breach of
paragraph 51(ii), will impose a form of indirect discrimination against states:
If the MRRT Bills are implemented in the form proposed then they will
have the effect of exactly offsetting any reduction in royalties that a State
may be inclined to give for its own policy reasons…
Once the MRRT is in operation any State which has sought to encourage
development or seeks to encourage development will be discriminated
against. Although the discrimination is not to be found directly in the form

88

Fortescue Metals Group Ltd, Submission 26, pp. 10–12.

89

Institute of Public Affairs, Submission 12, p. 23.

90

Minerals Resource Rent Tax Bill 2011 and related bills, Revised Explanatory Memorandum,
p. 3.
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of legislation its effect will be discriminatory—this is indirect
discrimination between the States and therefore contrary to s.51(ii) of the
Constitution.91

5.102 It also argued that the question of constitutional validity went deeper than
paragraph 51(ii):
[T]he very nature of the tax, which attempt[s] to impose taxation in an area
that is the prerogative of the States (not least because they are the owners of
the resources; but also because they administer the regulation and control
over mining activities within their borders) would appear to be contrary to
the implied restrictions on Commonwealth powers that flow from the very
nature of the federal structure established by the Constitution. This
interference within what is rightfully the jurisdiction of the States would
effectively result in the destruction of the State's governmental capacity to
encourage exploration and development activity by varying the associated
royalty rate and is sufficient to render the MRRT an unconstitutional tax.92

5.103 While not raised in submissions to this inquiry, the arguments around
discrimination concerning paragraph 51(ii) also apply to section 99.
Section 114—imposing a tax on the property of a state
5.104 The committee also heard concerns that the MRRT would improperly tax the
property of a state. Section 114 of the Constitution reads:
A State shall not, without the consent of the Parliament of the
Commonwealth, raise or maintain any naval or military force, or impose
any tax on property of any kind belonging to the Commonwealth, nor shall
the Commonwealth impose any tax on property of any kind belonging to a
State.

5.105 The IPA's submission suggested that the rationale for the government's
introduction of the MRRT—to give Australians a fair share of the nation's mineral
wealth—is based on a false premise:
… the implicit proposition underpinning these and similar statements—that
Australians own all mineral and petroleum natural resources that are
therefore subject to commonwealth taxation—is not supported by
constitutional and legal conventions that instead provide states and
territories with primary legal control over the conditions of exploration,
extraction and sale of resources.93

91

Fortescue Metals Group Ltd, Submission 26, pp. 11–12.

92

Fortescue Metals Group Ltd, Submission 26, p. 12.

93

Institute of Public Affairs, Submission 12, p, 21.
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Treasury's response
5.106 In documents recently released by Treasury under a Freedom of Information
(FOI) request, it was disclosed that advice had been sought from the Solicitor-General
on various constitutional elements of the MRRT legislation in September 2011.94
5.107 Treasury's view, set out in the FOI documents, is that the MRRT would not
contravene section 114 of the Constitution. The legislation spells out clearly that the
MRRT is a tax on profits, not a tax on the property of a state:
As the MRRT objects clause at section 1-10 of the Bill states, the object of
the Act is to tax 'above normal profits made by miners (also known as
economic rents) that are reasonably attributable to the resources in the form
and place they were in when extracted.'
The MRRT taxes profits made [by] miners that are reasonably attributed to
the resource. The MRRT does not tax the resource itself. Nor does the
MRRT impose tax on a State where the State, or an instrumentality of the
State, is itself the miner who makes an above normal profit from the
resource (this is made clear by clause 5 of each of the Imposition Bills).95

5.108 On the question of indirect discrimination between states, Treasury's view was
that the MRRT could not be characterised as contravening paragraph 51(ii) and
section 99:
The MRRT provides miners with a full credit for State royalties paid in
relation to the resources.
The rate at which royalties are charged from one State to another is
different. Similarly, the manner in which royalties are calculated differ from
one State to the next. In other words, the MRRT Bill does not differentiate
between or discriminate between the States. Any unequal outcomes arises
from the varying royalty regimes that exist from State to State. The MRRT
Bill takes the State regimes as it finds them.96

Committee view
5.109 The committee notes that the MRRT Bills have been drafted with the
intention of ensuring that it is not a tax on the resource but on the taxable profit of a
mining project. While the committee has not received a substantial amount of

94

Department of the Treasury, 'Constitutional legality of the minerals resource rent tax and the
petroleum resource rent tax', released 20 January 2012, www.treasury.gov.au/contentitem.asp?
NavId=087&ContentID=2292 (accessed 23 January 2012).

95

Department of the Treasury, 'Constitutional legality of the minerals resource rent tax and the
petroleum resource rent tax', released 20 January 2012, www.treasury.gov.au/contentitem.asp?
NavId=087&ContentID=2292 (accessed 23 January 2012).

96

Department of the Treasury, 'Constitutional legality of the minerals resource rent tax and the
petroleum resource rent tax', released 20 January 2012, www.treasury.gov.au/contentitem.asp?
NavId=087&ContentID=2292 (accessed 23 January 2012).

Page 70

evidence on this issue, what information it has received suggests that the MRRT
would not be subject to a successful challenge, in that case.
5.110 Further, the questions that have been raised during the inquiry in respect of
the constitutional validity of the tax are not supported by the legal advice obtained by
the Commonwealth.
5.111 Therefore, the committee believes it is likely that the MRRT legislation would
not present any constitutional risks.

Concluding comments
5.112 Having carefully considered the concerns of small and emerging miners about
competitive neutrality in the MRRT's design, the committee does not accept that the
MRRT embeds discrimination or inequity against smaller miners. While it is possible
that the starting base allowance provisions give established miners significant
deductions, it must be remembered that the MRRT is a tax directed to profits. As such,
a failure to give an allowance for past expenditure would render it a tax on past
investment.
5.113 The committee believes that any advantage to those miners is countered by
the low profit offset and simplified obligations provisions, which have been
specifically incorporated to reduce administrative and compliance burdens for junior
and emerging miners.
5.114 Any piece of legislation, and tax legislation more so than most, is subject to
review and updating from time to time as circumstances change. The committee
believes that while the recommendations for changes to the MRRT made in
submissions are from bodies with industry experience, they are also unproven. This is
understandable as the legislation is not in place and there is little similar legislation
from which accurate comparisons may be drawn. Accordingly, in the committee's
opinion the most appropriate time to review the operation of the MRRT is after it has
been in place for a number of years.
5.115
PTG:

In this regard, the committee particularly supports recommendation 63 of the
To ensure the MRRT achieves its intended purpose efficiently and
equitably, with minimal compliance and administration costs, the Board of
Tax should review the operation of the MRRT within five years of its
implementation.97

5.116 The committee fully expects that all aspects of the MRRT will be examined as
part of the review of its operation. However, it would like to place on record its view
that consideration should be given to the following issues raised in submissions:

97

Policy Transition Group, Report to the Australian Government: New Resource Tax
Arrangements, December 2010, p. 81.
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changes to the low profit threshold, including whether a dollar amount or a
tonnage amount or both are more appropriate;



the operation of the simplified MRRT and alternative valuation methods and
their take up rate by miners;



the adoption of a benchmark rate for the tax;



the wider application of the OECD Transfer Pricing Guidelines to calculation
of mining revenue; and



the compliance burden on small miners arising from the MRRT, including the
frequency and timing of lodging MRRT returns.

5.117 Special issues relating to the magnetite industry have been raised with the
committee. While it seems likely magnetite producers will not pay significant amounts
of MRRT in the first few years of its operation, the committee does not agree with the
proposal for amendments to the bills that would effectively give it a permanent
exemption from the MRRT.

Chapter 6
Extension of the Petroleum Resource Rent Tax
6.1
The Petroleum Resource Rent Tax (PRRT) applies to the profits derived from
the extraction and early processing of petroleum within a petroleum project. It is
levied at 40 per cent of a project's taxable profit and currently applies to projects in
Commonwealth waters with some exceptions.1
6.2
As part of the Minerals Resource Rent Tax (MRRT) package, the government
intends to expand the coverage of the PRRT so that from 1 July 2012 it applies to all
onshore and offshore oil and gas production in Australia.2 Relevant Commonwealth
and state excise and royalties will continue to apply, and both these and any MRRT
payments will be deductible for the purposes of calculating a company's PRRT
liability.
6.3

This chapter examines this component of the MRRT legislative package.

The Petroleum Resource Rent Tax
6.4
The PRRT was introduced by the Hawke Government and applied from 1 July
3
1986. The assessment of PRRT liabilities is on an individual petroleum project basis.4
Activities which are beyond the extraction and early processing of a petroleum
resource, such as refining, are known as 'downstream' activities and are not subject to
PRRT.

1

At present, the North West Shelf project (where Commonwealth crude oil excise and royalties
apply) and the Joint Petroleum Development Area (a region in the Timor Sea jointly managed
by the Governments of Australia and East Timor and governed by the Timor Sea Treaty (2003))
remain outside the PRRT. Department of Resources, Energy and Tourism, 'The History of
Petroleum Resource Rent Tax (PRRT)' www.ret.gov.au/resources/enhancing/taxation/prrt/
Pages/TheHistoryofPetroleumResourceRentTax(PRRT).aspx, 17 January 2011 (accessed
9 November 2011).

2

Under the proposed arrangements, the Joint Petroleum Development Area in the Timor Sea will
continue to be outside the PRRT regime.

3

The Bass Strait project came under the PRRT arrangements from 1 July 1990.

4

The Federal Court has observed that while the term 'project' and the boundaries of petroleum
projects are not explicitly defined, they are informed by other sections and linked to production
licences by section 19 of the Petroleum Resource Rent Tax Assessment Act 1987 (PRRTA Act).
A licence area does not constitute the entirety of a petroleum project—a project can include
activities which are related to the project but which take place outside the licence area
Esso Australia Resources Pty Ltd v Federal Commissioner of Taxation (2011) 194 FCR 32, 79,
80 (Middleton J); Petroleum Resource Rent Tax Assessment Amendment Bill 2011 and related
bills, Explanatory Memorandum, p. 9.
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6.5
A person who earns a taxable profit in relation to a petroleum project is liable
to pay the PRRT. The taxable profit is calculated with reference to the assessable
receipts related to the project after eligible project and exploration expenses are
deducted. Assessable petroleum receipts, and therefore the PRRT taxing point, result
from:


the sale of petroleum prior to a marketable petroleum commodity5 being
produced; and



marketable petroleum commodities that become 'excluded' by being sold,
further processed or treated after being produced, or by being moved from the
place of production (i.e. the sale or value of a marketable petroleum
commodity).

Deductible expenditure
6.6
In determining a PRRT liability, certain expenses upstream of the taxing point
can be deducted. The Petroleum Resource Rent Tax Assessment Act 1987 (PRRTA
Act)6 outlines eligible deductible expenditure for a project in some detail, but
essentially payments of either a capital or revenue nature in relation to a petroleum
project, provided they are not of a type expressly excluded by section 44 of the
PRRTA Act,7 may be deducted against assessable receipts if they relate to general
project expenditure, exploration expenditure or closing-down expenditure in the
circumstances provided for by the Act.
6.7
Any excess undeducted expenditure from a tax year is eligible to be
compounded annually at set rates and deducted against assessable receipts in future
years until it can be fully absorbed against assessable receipts from the project.8 As
the PRRT is project-based, any excess expenditure in a financial year is generally not
transferrable to other projects. The exception is exploration expenditure which must
be transferred, although this is subject to a number of conditions.

5

A marketable petroleum commodity is currently defined as any one of five specified products
(stabilised crude oil; sales gas; condensate; liquefied petroleum gas; and ethane), as well as any
other product prescribed by regulations, which is produced from petroleum and is in its final
form for the purpose of sale, use as a feedstock for conversion to another product or direct
consumption as energy. The PRRT Bill seeks to amend this definition to add shale oil as a
specified product.

6

Petroleum Resource Rent Tax Assessment Act 1987, Part V, Division 3.

7

Excluded expenditure includes, among other things, financing costs, dividend payments, certain
indirect payments and costs and payments of income tax and GST.

8

Australian Taxation Office, 'Petroleum resource rent tax: overview', 17 August 2009,
www.ato.gov.au/businesses/content.aspx?doc=/content/39230.htm&pc=001/003/117/001/001&
mnu=44895&mfp=001&st=&cy (accessed 6 December 2011).
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Overview of the proposed extension
6.8
At present, the PRRT is imposed by and assessed under the following
legislation:


Petroleum Resource Rent Tax Act 1987; and



PRRTA Act.

6.9
To give effect to the proposed extension of the PRRT, the package of bills
introducing the MRRT includes four bills (collectively referred to as the PRRT Bills):


Petroleum Resource Rent Tax Assessment Amendment Bill 2011 (PRRT
Bill);



Petroleum Resource Rent Tax (Imposition—General) Bill 2011; Petroleum
Resource Rent Tax (Imposition—Customs) Bill 2011; and Petroleum
Resource Rent Tax (Imposition—Excise) Bill 2011 (collectively referred to as
the PRRT Imposition Bills).

Resources covered by the extended PRRT
6.10
Most of Australia's conventional petroleum resources are located offshore in
Commonwealth waters. Ninety-two per cent of Australia's conventional gas resources
are located in the offshore basins which make up the North West Shelf.9
6.11
Two petroleum resources which the PRRT Bills seek to bring into the PRRT
regime are coal seam gas and oil shale. Australia's proven and probable coal seam gas
resources (37,896 petajoules (PJ) in August 2011) are largely located in southern
Queensland (92 per cent of the total), with the remaining reserves found in areas of
New South Wales.10 Coal seam gas production has been increasing significantly,
rising from around 17 PJ in 2008 to 231 PJ in 2010–11.11 However, offshore projects
still represent the bulk of conventional natural gas production; Figure 6.1 illustrates
the scale of Australia's offshore conventional gas resources compared to the coal seam
gas resources that are currently considered commercially viable.

9
10

11

Geoscience Australia and ABARE, Australian Energy Resource Assessment, 2010, p. 95.
Australian Energy Regulator, State of the Energy Market 2011, December 2011, p. 79.
Geoscience Australia and ABARE noted in 2008 that while coal seam gas accounted for about
12 per cent of Australia's gas resources that are classified as 'economically demonstrated', there
are substantial subeconomic demonstrated resources and very large reserves classified as
'inferred' and 'in-ground potential' which may total over 150 000 PJ—many times larger than
the current level of economic demonstrated coal seam gas resources. Geoscience Australia and
ABARE, Australian Energy Resource Assessment, 2010, pp. 96–98.
Australian Energy Regulator, State of the Energy Market 2009, December 2009, p. 31; State of
the Energy Market 2011, December 2011, p. 80.
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Figure 6.1: Location of Australia’s gas resources and infrastructure

Source: Geoscience Australia and ABARE, Australian Energy Resource
Assessment, 2010, p. 84.

6.12
The addition of oil shale and shale oil (a product produced from oil shale) to
the PRRT regime appears to be of limited consequence in the short-term; in 2010 it
was reported that there was no oil being extracted from oil shale in Australia.12
However, this could change in the future. Geoscience Australia considers:
Australia has a large unconventional and currently non-producing identified
shale oil resource of 131 600PJ (22 390mmbbl) which could potentially
contribute to future oil supply if economic and environmental challenges
can be overcome.13

6.13
While coal seam gas and oil shale are being brought into the PRRT regime,
the much larger scale of the North West Shelf project means its treatment appears to
be the key to any short- or medium-term changes to Commonwealth revenue

12

Geoscience Australia and ABARE, Australian Energy Resource Assessment, 2010, p. 69.

13

Geoscience Australia, 'Oil Shale', 30 March 2011, www.ga.gov.au/energy/petroleumresources/oil-shale.html (accessed 5 December 2011).
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associated with the PRRT extension. While coal seam gas production is increasing
rapidly, current exploration trends suggest that the extraction of petroleum offshore
will remain the focus of the Australian petroleum industry for some time. In 2010–11,
offshore petroleum exploration expenditure totalled almost $2.6 billion, compared to
around $760 million spent onshore.14

Provisions of the Bills
Proposed changes to the structure of the PRRT legislation
6.14
The PRRT Bills include some proposed amendments that are based on
constitutional considerations. The PRRT Bill proposes to repeal the Petroleum
Resource Rent Tax Act, which currently imposes the PRRT as a tax. This function
will then be performed by the three PRRT Imposition Bills which will apply to the
extent that the PRRT can be considered a duty of customs, a duty of excise and neither
a duty of customs nor excise. The PRRT Imposition Bills will apply retrospectively
from when the PRRT first commenced (1 July 1986), although this does not alter the
operation of the PRRT.15
6.15

Under section 55 of the Constitution:
Laws imposing taxation shall deal only with the imposition of taxation, and
any provision therein dealing with any other matter shall be of no effect.
Laws imposing taxation except laws imposing duties of customs or of
excise, shall deal with one subject of taxation only; but laws imposing
duties of customs shall deal with duties of customs only, and laws imposing
duties of excise shall deal with duties of excise only.

6.16

The Explanatory Memorandum argues:
The constitutional validity of the PRRT is not in question. However, the
three imposition Bills are being introduced to avoid the possibility of
constitutional irregularities arising in the future …
The approach of enacting a single assessment Bill with multiple imposition
Bills when a tax law could be argued to be a duty of customs, a duty of
excise, as well as some other type of tax is not unusual. The same approach
was followed for the enactment of the goods and services tax (GST)
legislation and the MRRT.16

6.17
Fulfilling a further requirement outlined in section 114 of the Constitution, the
PRRT Imposition Bills each include a provision which expressly states that the

14

Australian Bureau of Statistics, 'Mineral and Petroleum Exploration', cat. 8412.0, June 2011.

15

Petroleum Resource Rent Tax Assessment Amendment Bill 2011 and related bills, Explanatory
Memorandum, p. 8.

16

Petroleum Resource Rent Tax Assessment Amendment Bill 2011 and related bills, Explanatory
Memorandum, pp. 7–8.
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respective bill does not impose a tax on property of any kind belonging to a state. 17
The utilisation of three imposition bills to impose the tax and the express recognition
that the tax will not be imposed on property belonging to a state reflects the approach
taken by the MRRT Bills.
Arrangements for projects and industries transitioning to the PRRT
6.18
The PRRT Bill seeks to make a number of amendments to the PRRTA Act to
account for certain characteristics of onshore projects and the North West Shelf
project. The more significant arrangements for these transitioning projects, and other
key features of the expanded PRRT, are discussed below.
Existing royalty and excise arrangements to continue
6.19
The North West Shelf project and onshore petroleum projects are currently
subject to state and Commonwealth royalties and excise.18 Other offshore projects,
such as the Bass Strait project, are not subject to the Commonwealth royalty/excise
regime but are instead covered by the PRRT. These arrangements will not be changed
under the extended PRRT. To avoid double-taxation, the extended PRRT will allow
payments of Commonwealth, state and territory resource taxes (such as royalties and
crude oil excise) in relation to a project to be grossed up and deducted against current
and future assessable receipts.19
Starting base amounts
6.20
A transitional arrangement for projects shifting to the PRRT regime is an
allowance for a starting base. This would allow holders of interests in transitioning
petroleum projects, exploration permits and retention leases to choose and apply an
additional deductible expenditure amount (a starting base amount) in determining their
PRRT liability. Alternatively, the holders of these interests may take account of
project expenditures incurred prior to 2 May 2010 in determining their PRRT liability.
The Explanatory Memorandum states the starting base arrangements are 'in
recognition of investment made prior to the Government's announcement' of the
PRRT extension.20

17

18

The Explanatory Memorandum notes that '[i]n practice, this will only have an effect to the
extent that a State directly recovers its own petroleum resources. In that case, the State will not
be subject to PRRT'. Petroleum Resource Rent Tax Assessment Amendment Bill 2011 and
related bills, Explanatory Memorandum, p. 8.
The North West Shelf project is subject to Commonwealth crude oil excise under the Excise
Tariff Act 1921 and petroleum royalties under the Petroleum (Offshore) Royalty Act 2006.

19

Petroleum Resource Rent Tax Assessment Amendment Bill 2011, schedule 3, item 14.

20

Petroleum Resource Rent Tax Assessment Amendment Bill 2011 and related bills, Explanatory
Memorandum, p. 67.
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Calculating a starting base
6.21
A new category of deductible expenditure will be inserted into the PRRTA
Act to provide for the deductibility of the starting base amount against assessable
receipts.21
6.22
The calculation of the starting base may utilise either a market value or book
value approach. Under these approaches, a starting base amount is calculated in
relation to a project interest as at 30 June 2012 based on the value of starting base
assets22 and interim capital expenditure incurred since the assets were valued.
Alternatively, a 'look-back' approach may be used, which allows for expenditures
incurred prior to the extension of the PRRT to be taken into account.
Other new categories of deductions
6.23
The PRRT Bill will provide some further new categories of deductible
expenditures. These include provisions to:


explicitly provide that expenditure incurred for an environmental purpose is
deductible; and



make payments compensating native title holders, registered native title
claimants and certain other persons deductible (currently these payments are
not deductible).

6.24
The native title amendment follows a recommendation made by the Policy
Transition Group (PTG):
Under the current PRRT provisions, native title payments that are not
directly incurred in relation to a petroleum project are not deductible
expenditure … Industry has stated that native title and related access
payments should be deductible regardless of the form in which they are
made, as operations cannot be conducted without access to land.23

Fiscal impact
6.25
The revenue that the extended PRRT will collect is likely to be subject to a
number of factors. The deductibility of Commonwealth and state royalties and excise
will clearly affect potential PRRT revenue. The allowance for a starting base is also

21

Petroleum Resource Rent Tax Assessment Amendment Bill 2011, schedule 4, item 10. The
detailed provisions for calculating the starting base amounts will be included in a new
schedule 2 to the PRRTA Act (schedule 4 to the PRRT Bill).

22

Starting base assets include all types of legal property and rights related to a project interest.
The definition is based on that used for a capital gains tax asset under income tax law. See
Petroleum Resource Rent Tax Assessment Amendment Bill 2011 and related bills, Explanatory
Memorandum, p. 74.

23

Policy Transition Group, Report to the Australian Government: New Resource Taxation
Arrangements, December 2010, p. 107.
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likely to have a significant impact in the first few years of the extended PRRT's
operation. Reflecting these considerations, the Explanatory Memorandum states that
the revenue impact of the PRRT extension is 'unquantifiable'.24
6.26
Other reasons for uncertainty arise from the design of the PRRT and market
volatility. A number of factors influence PRRT revenue; these include the:


level of production;



price of crude oil and petroleum commodities;



exchange rate; and



level of investment and exploration (both of which affect deductible
expenditures), and changes to the costs associated with these activities.

6.27
As a result of these factors, PRRT revenue is difficult to forecast. PRRT
revenue has fluctuated over time and actual revenue has on occasion differed
significantly from initial forecasts, as shown by Table 6.1.
Table 6.1: Estimated and actual PRRT revenue
Financial
year

Estimate at
Budget ($m)

Updated estimate
at following year's
Budget ($m)

Actual revenue
(Final Budget
Outcome) ($m)

2002–03

1,520

1,720

1,715

2003–04

1,280

1,200

1,165

2004–05

1,100

1,460

1,465

2005–06

1,350

1,970

1,991

2006–07

2,490

1,560

1,594

2007–08

1,980

1,840

1,871

2008–09

2,920

1,600

2,099

2009–10

1,720

1,480

1,297

2010–11

1,860

940

806

2011–12

2,050

n/a

n/a

Sources: Australian Government, Budget Paper No. 1 (various years);
Final Budget Outcome (various years).

6.28
Further long-term areas of uncertainty for revenue under an expanded PRRT
arise due to the nature of the onshore petroleum industry and likely future
developments and production trends in that industry.

24

Petroleum Resource Rent Tax Assessment Amendment Bill 2011 and related bills, Explanatory
Memorandum, p. 3.
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Compliance costs and number of entities impacted
6.29
At present, the PRRT applies to a small number of entities. However, there
are even fewer actual PRRT liabilities realised. In 2007–08, although there were
65 PRRT registrations and 24 PRRT projects, only ten projects and nine company
groups were liable to pay the PRRT.25
6.30
The material accompanying the proposed legislation does not provide insight
into the number of projects and taxpayers that would be subject to the expanded
PRRT. On the likely compliance cost impact, the Explanatory Memorandum states:
The measure is expected to impose significant compliance costs on
taxpayers in the onshore oil and gas sectors and the North West Shelf
Project. Compliance costs will be high during the first year of the extended
PRRT's operation, as taxpayers will need to value their starting base, apply
for combination certificates and modify their accounting procedures.
Compliance costs will be minimised over the medium term once the
extended PRRT has been operational.26

Committee view
6.31
Extending the coverage of the PRRT so that it applies to all offshore and
onshore petroleum production in Australia will ensure that the community as a whole
shares in any above-normal profits that result from the extraction of these
non-renewable resources. The PRRT extension will provide a national framework for
the taxation of petroleum, resulting in the profits from oil and gas production being
treated more consistently regardless of where the extraction takes place.
6.32
The committee notes that the proposal to extend the PRRT has been subject to
an extended consultation process as part of the PTG's deliberations in 2010 and the
exposure draft consultation undertaken by Treasury in 2011. Additionally, the PRRT
has, overall, been operating successfully offshore for over 20 years meaning its
characteristics will be familiar to many industry participants and the tax and
accountancy professions.
6.33
As a result of the consultation process undertaken by the government in
developing the PRRT Bills, the committee's own examination of the bills and the
absence of evidence to the contrary being submitted to this inquiry, the committee
considers that the provisions that relate to transitioning projects should account for the
different characteristics these projects may have, while being consistent with the
PRRT's overall design and long-running operation.

25

Australian National Audit Office, Administration of the Petroleum Resource Rent Tax, Audit
Report No. 33 2008–09, p. 32; based on ATO information. Figures reflect the number of PRRT
registrations and projects as at 3 October 2008, and the number of PRRT group companies and
projects that paid PRRT in 2007–08.

26

Petroleum Resource Rent Tax Assessment Amendment Bill 2011 and related bills, Explanatory
Memorandum, p. 3.
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6.34
Having said this, the committee acknowledges that the PRRT is a highly
technical tax, and is aware that specific elements of the PRRT have been the subject of
long-running disputes and litigation. The committee also wishes to ensure that once
the extended PRRT commences, it operates as intended without significant
administrative and compliance burdens being placed on the taxpayers transitioning to
the PRRT regime or on the Australian Taxation Office.
6.35
Recommendation 93 of the PTG's report called for a review of the extended
PRRT within five years of its operation. The committee strongly believes there is
merit in a review of the operation and administration of the extended PRRT being
conducted at some point after it has commenced and the first PRRT returns have been
assessed.

Chapter 7
Using the benefits of the mining boom to increase
retirement savings
7.1
As part of the Minerals Resource Rent Tax (MRRT) package, the government
has introduced legislation aimed at boosting the level of individual retirement savings
to help meet the challenges Australia will face with an ageing population. This chapter
discusses these proposals, which consist of:


a gradual increase in the superannuation guarantee (SG) charge—the amount
employers are required to contribute to their employees' superannuation;



the abolition of the age limit associated with SG contributions; and



the low income superannuation contribution—a measure to help boost the
superannuation balances of low income earners.

7.2

These measures are contained in:



the Superannuation Guarantee (Administration) Amendment Bill 2011
(SGAA Bill); and



schedules 4 and 5 to the Tax Laws Amendment (Stronger, Fairer, Simpler and
Other Measures) Bill 2011 (referred to as the Stronger, Fairer, Simpler Bill).

7.3
Revenue from the MRRT will help account for the fiscal cost arising from
these measures. Accordingly, these proposals are dependent on the commencement of
the MRRT.

Retirement income in Australia
7.4

Australia's retirement income policy has three pillars:



the means tested aged pension;



the compulsory SG system; and



voluntary superannuation savings.

7.5
In 1986, as part of the terms of a national wage settlement under the Incomes
and Prices Accord, three percentage points of wages contributed over three years were
allocated to savings and preserved in private pension accounts until employees
reached the age of 55. By 1991, 68 per cent of private sector employees were covered
by the three per cent scheme compared to 32 per cent in 1987.1

1

Australian Prudential Regulation Authority, 'A recent history of superannuation in Australia',
APRA Insight, issue 2, 2007, p. 3.
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7.6
The SG charge was introduced in 1992–93. It requires employers to pay nine
percentage points of their employees' wages and salaries into their individual
superannuation accounts. This legislation was phased in over ten years, with the
SG charge increasing by one percentage point every one to three years until the nine
per cent SG charge was reached in 2002–03. The maximum contribution age for
employee contributions has progressively increased from 65 to 70 (in 1997) and from
70 to 75 (in 2002). In 2003, requirements were introduced for employers to pay
SG contributions on a quarterly basis.2
7.7
The benefits of the Keating Government's decision to introduce the
superannuation guarantee are obvious, although the following anecdote (based on an
experience before the superannuation guarantee was introduced) helps demonstrate
the advantages of a compulsory system with broad coverage:
I recall a meeting of the Australian Financial Review’s bureau in
Melbourne. There were 20 journalists who worked there and not a single
person—and they were all financial journalists—had any saving whatsoever
for their retirement. They had nothing laid aside. At an equivalent meeting
of financial journalists now … we would not find that situation occurring.
In other words, there would be 100 per cent cover from superannuation.3

7.8
Australia's retirement income policy, however, faces some long-term
challenges. The period of retirement for many individuals may be longer as life
expectancy increases. The expected ageing of the population will also result in fewer
workers relative to the number of retirees, with the ratio of people of working age
compared to those aged 65 years or over projected to decline from 5 to 1 in 2010 to
2.7 to 1 by 2050.4 This will place pressure on economic growth and the government's
fiscal position.

2

Australian Prudential Regulation Authority, 'A recent history of superannuation in Australia',
APRA Insight, issue 2, 2007, pp. 4–7.

3

Mr Gerard Noonan, President, Australian Institute of Superannuation Trustees, Committee
Hansard, 22 February 2012, p. 68.

4

Australian Government, Australia to 2050: future challenges—the 2010 intergenerational
report, February 2010, p. 1.
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Figure 7.1: Proportion of the Australian population aged 65 and over

Source: Australian Government, Australia to 2050: future challenges—the 2010
intergenerational report, February 2010, p. ix; based on ABS cat.
no. 3105.0.65.001 (2008) and Treasury projections.

7.9
Further to the challenges regarding Australia's ageing population and the
longer periods of retirement future retirees may experience, are issues of gender
equality. There is a clear gap in the average superannuation balances between male
and female employees:
The latest APRA data suggests that women retire with an average of around
$112,000 and men with an average of around $198,000. That is an average,
and of course in this case that disguises the fact that there is an enormous
range around that average.5

7.10
The government's intent is to increase the stock of superannuation savings to
prepare for the ageing of Australia's population and to help improve the
superannuation balances of female employees. The Minister noted that while
compulsory superannuation's gradual introduction between 1992 and 2002 has
smoothed the 'transition path':
… in terms of providing adequate retirement safety, the system still has
great capacity to grow, to mature and to perform better for individuals who
get to retire after a whole working life of superannuation behind them.6

5

Mr Ian Silk, Chief Executive Officer, AustralianSuper, Committee Hansard, 22 February 2012,
p. 62.

6

The Hon. Bill Shorten MP, Minister for Financial Services and Superannuation, Second
Reading Speech, Superannuation Guarantee (Administration) Amendment Bill 2011, House of
Representatives Hansard, 2 November 2011, pp. 12420–21.
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Overview of the measures
Increase in the SG charge and abolition of the age limit
7.11
The SGAA Bill proposes to increase the superannuation guarantee (SG)
charge from nine to 12 per cent. This increase will be gradual and will commence in
2013–14. The SG charge will be increased by 0.25 percentage points in 2013–14 and
2014–15, but from 2015–16 onwards it will increase annually by 0.5 percentage points
until the 12 per cent target is reached in 2019–20 (see Table 7.1). The proposal is
estimated to increase superannuation assets by approximately $370 billion by 2029. 7
Table 7.1: Changes to the superannuation guarantee charge
Year
SG charge (%)

2013–14

2014–15

2015–16

2016–17

2017–18

2018–19

2019–20

9.25

9.5

10.0

10.5

11.0

11.5

12.0

Source: Superannuation Guarantee (Administration) Amendment Bill 2011,
schedule 1, item 2.

7.12
In addition to the increase in the SG charge, amendments are proposed to the
age limit which applies under the SG system. Currently, employers' SG liability
applies to all workers under the age of 70. The first reading version of the SGAA Bill
sought to increase the SG age limit to make employers have SG obligations for all of
their workers under the age of 75. However, the Minister noted in his Second Reading
Speech that the bill would abolish the SG age limit.8 This was confirmed in an
amendment made to the SGAA Bill by the government in the House of
Representatives. From 1 July 2013, employers' SG liability will apply to all
employees.
7.13
Prior to its passage by the House of Representatives, consequential
amendments were made to the Stronger, Fairer, Simpler Bill (through the introduction
of a new schedule 5) to enable employers to claim income tax deductions for
SG contributions made on behalf of employees aged 75 and over. Currently,
employers can only claim an income tax deduction for employer contributions made
on behalf of their employees up to the age of 75.
Low income superannuation contribution
7.14
Most superannuation contributions (including an employer's SG contribution)
are taxed at a concessional flat rate of 15 per cent. However, low income earners who
earn less than $37,000 (and therefore whose marginal income tax rate is 15 per cent or
less) do not receive any special tax concessions for the contributions made on their
7

Australia's Future Tax System Review, Report to the Treasurer, part 2: detailed analysis, vol. 1,
December 2009, p. 114.

8

The Hon. Bill Shorten MP, Minister for Financial Services and Superannuation, Second
Reading Speech, Superannuation Guarantee (Administration) Amendment Bill 2011, House of
Representatives Hansard, 2 November 2011, p. 12420.
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behalf. The superannuation contributions related to these individuals, therefore, can be
subject to a higher rate of tax than that imposed on their ordinary income.
7.15
Schedule 4 to the Stronger, Fairer, Simpler Bill seeks to amend the
Superannuation (Government Co-contribution for Low Income Earners) Act 2003 to
effectively provide that no tax is paid on superannuation contributions of those
earning up to $37,000 per annum; any money collected by the Commonwealth due to
the tax levied on superannuation contributions is instead returned to the employee's
superannuation. The tax reduction is limited to $500 per person (which is the nine per
cent SG liability for a person earning $37,000).9 This measure is intended to apply
from 2012–13.
7.16
The Minister's second reading speech on the bill noted that there are currently
3.6 million low income Australians, including around 2.1 million women, who receive
no (or minimal) tax benefit from contributing to superannuation given that the 15 per
cent superannuation contribution tax is above or equivalent to their income tax rate.
The Minister added that the superannuation savings of these 2.1 million women will
be increased by $550 million in 2012–13 alone.10

Fiscal implications of the measures
7.17
The projected financial implications for the government associated with the
increase in the SG charge to 12 per cent, removal of the SG age limit and the
introduction of the low income superannuation contribution over the forward
estimates are presented in Table 7.2 below.

9

Tax Laws Amendment (Stronger, Fairer, Simpler and Other Measures) Bill 2011, Revised
Explanatory Memorandum, p. 27.

10

The Hon. Bill Shorten MP, Minister for Financial Services and Superannuation, Second
Reading Speech, Tax Laws Amendment (Stronger, Fairer, Simpler and Other Measures) Bill
2011, House of Representatives Hansard, 2 November 2011, pp. 12418–19.
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Table 7.2: Summary of the financial impact of the superannuation measures
2011–12

2012–13

2013–14

2014–15

Over the
forward
estimates
(i.e. total)

–

–

–$240m

–$500m

–$740m

Removing the SG age limit

–

–

$22m*

–$10m

$12m

Making SG contributions
related to employees 75+ tax
deductible for employers

–

–

–

–$17m

–$17m

Overall impact of SG age limit
measures (B)

–

–

$22m*

–$27m

–$5m

–$0.7m

–$19.6m

–$892.4m

–$975.6m

–$1,888.3m

–

–

–$218m

–$527m

–$745m

–$0.7m

–$19.6m

–$1,110.4m

–$1,502.6m

–$2,633.3m

Measure

Increasing the SG charge
Increasing the SG charge to
12% (A)
SG age limit

Low income superannuation contribution
Low income superannuation
contribution (C)
Overall
Overall impact of increasing the
SG charge and the SG age limit
measures (A+B)
Impact of all superannuation
measures (A+B+C)

* In 2013–14, the first year that employers are required to make a contribution for
their employees aged 70 and over (contributions which will be subject to tax at a
rate of 15 per cent) revenue is expected to increase. However, in 2014–15, this
addition to revenue will be offset when employers lodge their tax returns for the
2013–14 financial year and claim a deduction for the superannuation amounts paid
to employees between the ages of 70 and 75.
Source: Superannuation Guarantee (Administration) Amendment Bill 2011,
Revised Explanatory Memorandum, pp. 3–4.

7.18
The Financial Services Council (FSC) argued in its submission that the
increase in the SG charge to 12 per cent should not be 'considered solely within a
narrow debate around the costings of the reform in the short- to medium-term as the
long-term benefits of the reform significantly outweigh the expected short-term
budgetary implications'.11 The most obvious long-term benefit is that higher personal
savings will relieve pressure on public finances through lower age pension costs.12

11

Financial Services Council, Submission 1, p. 4.

12

Additionally, because Treasury consider wages are lower with compulsory superannuation,
pension payments will also be lower as they are indexed to wages. See Dr David Gruen and
Leigh Soding, 'Compulsory superannuation and national saving', Treasury Economic Roundup,
issue 3, 2011, p. 52.
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Although the public sector's contribution to national saving will increase (as a
consequence of the concessional taxation of superannuation contributions), the net
fiscal cost will decline. The FSC noted Treasury's estimate of a $10 billion reduction
in these outlays by 2030 from the proposed 12 per cent SG charge.13
Figure 5.2: Public sector contribution to national saving and the net fiscal cost
with an increased SG charge

Source: Dr David Gruen and Leigh Soding, 'Compulsory superannuation and
national saving', Treasury Economic Roundup, issue 3, 2011, p. 52; based on
Treasury estimates.

Views on the increased superannuation guarantee charge
Support for the proposed increase
7.19
Many submitters supported the government's decision to increase the
SG charge on the basis that it is a prudent long-term economic measure. The FSC, for
example, argued that the proposed increase will lead to long-term economic benefits
and address the national shortfall in retirement savings. Its submission cited actuarial
research showing the current nine per cent contribution rate will result in a retirement
savings gap of $897 billion.14 The FSC also cited research from the National Centre
for Social and Economic Modelling (NATSEM). Unsurprisingly, the greatest benefit

13

Financial Services Council, Submission 1, p. 4. See The Hon. Julia Gillard MP, Prime Minister,
21 August 2011, www.pm.gov.au/press-office/speech-financial-services-council-breakfastsydney (accessed 31 January 2012).

14

Rice Warner Actuaries, Superannuation Saving Gap at 30 June 2009, October 2010; cited in
Financial Services Council, Submission 1, p. 1. For purposes of estimating this gap, an adequate
level of retirement savings is considered to be 62.5 per cent of pre-retirement income.
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from the increase in the SG charge will be among younger cohorts of workers. Those
aged between 15 and 24 will have $150,000 added to their retirement incomes by age
65; those aged between 25 and 34 will have an additional $144,000 in retirement
savings by age 65.15
7.20
The superannuation fund AustralianSuper supports the increased SG charge
on the basis of the boost it will give to Australia's retirement savings in the face of an
ageing population and longer life expectancy. Its submission noted an online petition
it conducted in 2011 seeking support for increasing the SG to 12 per cent. It was
signed by over 7,750 of its members.16 AustralianSuper also argued that the increase
to 12 per cent will ensure that almost all employees are 'retirement ready' (based on a
comfortable level of retirement):
Our retirement readiness indicator would suggest that for the average 25- to
34-year-old their level of retirement readiness would increase from the
current system, which provides an RRI—a retirement readiness indicator—
of around 85 per cent, to 99 per cent under the proposed measures we are
considering today.17

7.21
The Australian Council of Trade Unions (ACTU) noted that unions are strong
supporters of the increase in the SG charge to 12 per cent. In its submission, the
ACTU cited research modelling by the Australian Institute of Superannuation Trustees
which indicates that a single male on an average income who spends 40 years in
employment would not achieve an adequate retirement income with nine per cent, but
would with 12 per cent.18
Opposition to the increase in the SG charge
7.22
Opposition to the proposed increase in the SG charge came from business and
employer groups and was based on several grounds, but mainly focused on concerns
about the financial cost to employers and the unlikelihood that wage restraint could be
provided in a decentralised wage bargaining system.
7.23
The Australian Chamber of Commerce and Industry (ACCI) provided various
reasons as to why employers should not be liable for the higher SG charge. These
included that the increase in the SG charge:


is a $20 billion compulsory levy on payroll which will also be borne indirectly
by the community through less investment in 'jobs, infrastructure and growth';



represents significant cost shifting by the Commonwealth to the private sector
and in particular to small and medium sized enterprises (SMEs) which will

15

Financial Services Council, Submission 1, p. 2.

16

AustralianSuper, Submission 5, p. 2.

17

Mr Ian Silk, Chief Executive Officer, AustralianSuper, Committee Hansard, 22 February 2012,
p. 60.

18

Australian Council of Trade Unions, Submission 9, p. 13.
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pay about half of the costs caused by the bill. This raises 'serious equity issues'
for SMEs; and


unlike when superannuation was first negotiated in the mid-1980s, the
increase cannot be realistically funded by a wage–superannuation trade-off
given the less centralised nature of the wages system.19

7.24
The ACCI argued that the committee should recommend that the government
amend the Fair Work laws so as to require minimum wage decisions by Fair Work
Australia to discount increases it may order by the relevant cost to employers of the
corresponding years of the seven proposed levy rises.20
7.25
Other groups were more measured in their assessment. While suggesting that
the increased SG charge would impact the agricultural industry, the NFF described it
as 'insignificant' compared to the skills shortage facing the sector.21

Assessment of the impact of a higher SG charge on employers
7.26
It is difficult to assess the concerns raised from industry groups regarding the
increased SG charge without recalling the similar arguments that were put forward in
the early 1990s when the SG was first proposed. An example of the types of claims
being made at the time is a media release from the Confederation of Australian
Industry (CAI) from 1992, an extract of which was read into Hansard. Mr Spicer, the
Chief Executive of the CAI was attributed as stating:
There are some people who seem to think that, unless employers are
bleeding to death, the workers are not getting their due. If the SGL
[superannuation guarantee levy] goes through there will be a lot more
employers bleeding. But anyone who believes that it would be good for
workers in Australia, or for anyone else, for that matter, is living in a world
of fantasy. The results of CAI's survey show that if the SGL is introduced
jobs will be lost, prices will rise, wages will fall and profitability will be
down. If we lived in a rational community, the Australian parliament could
not possibly be considering legislation of this kind at this time.22

7.27
The ability to have a meaningful debate on increasing the SG charge is
complicated further by the vastly divergent views on who will bear the cost of the
increase. In its submission, the ACCI strongly contended that employers would bear
the full cost of the obligation, as unions would not agree to a wage–superannuation
trade-off once the increased SG charge is legislated.23

19

Australian Chamber of Commerce and Industry, Submission 14, pp. 8–9, 15.

20

Australian Chamber of Commerce and Industry, Submission 14, p. 22.

21

Mr John McKillop, Chair, NFF Economics Committee, National Farmers' Federation,
Committee Hansard, 22 February 2012, p. 49.

22

Committee Hansard, 22 February 2012, p. 46.

23

Australian Chamber of Commerce and Industry, Submission 14, pp. 14–15.

Page 92

7.28
For the analysis it undertook on the implications of a higher SG charge for
farming businesses, the NFF assumed that 75 per cent of the obligation would be
ultimately paid by the employer and 25 per cent met by the employee. 24
7.29
AustralianSuper offered a more reflective analysis, pointing out that various
sectors and workplaces respond to wage negotiations and changes to labour costs in
different ways:
When award superannuation was introduced in the early to mid-1980s it
was through the then Industrial Relations Commission, when we had a
centralised wage fixation regime and it was possible to do so. It is
recognised that we no longer have that system and so there will be a
decentralised application of this. In some workplaces, essentially where
labour is strong, there may be no offsetting in income. In other workplaces
where employers are relatively strong the reverse will apply and it will be
fully offset, and in many workplaces there will be some hybrid
arrangement, one assumes. So I do not think it is possible to make a
generalised statement as you were able to do in the mid-1980s. We have a
much different system of industrial regulation at workplaces, so it is not
possible to make a simple statement that will be true of the entire
workforce.25

7.30
Treasury, however, is of the view that the increase will be 'largely borne by
wages':
The lead time and the period over which it will be introduced and the fact
that businesses and employees will be able to sit down and build this into
their remuneration discussions we think will mean that it will be not be in
the main borne by business. It will largely fall on labour.26

7.31
Other witnesses supported Treasury's argument that the timeline for the
proposed increases in the SG charge will result in employees ultimately meeting the
cost through adjusted rates of wage growth. CPA Australia wrote in its submission
that 'the gradual increase of 0.25% pa for two years and then 0.5% pa over five years
should be able to be absorbed into future wage increases with minimal impost on
employers'.27 The FSC noted that this schedule provides sufficient time for
individuals, businesses and the industry to adjust to the reforms. It argued that the
schedule allows employers to take the increased SG contributions into account when

24

Mr John McKillop, Chair, NFF Economics Committee, National Farmers' Federation,
Committee Hansard, 22 February 2012, p. 50.

25

Mr Ian Silk, Chief Executive Officer, AustralianSuper, Committee Hansard, 22 February 2012,
p. 63.

26

Mr Paul McBride, General Manager, Personal and Retirement Income Division, Department of
the Treasury, Committee Hansard, 22 February 2012, p. 75.

27

CPA Australia, Submission 17, p. 1.
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negotiating future wage settlements, ensuring that the incidence will largely fall on
individuals.28
7.32
The experience of the initial introduction of the SG over the 1990s and early
2000s is also useful for considering the impact on business. Treasury notes that unit
wages 'did not grow much' over the period of time that the SG was introduced.29
7.33
There are some areas where it is clearer that the increase in the SG charge
could directly impact businesses. The Chamber of Commerce and Industry
Queensland's submission noted that other costs for employers, such as WorkCover
premiums and state payroll tax liabilities will increase as wages are defined to include
superannuation contributions.30 While this may be the case, it is worth noting that
many smaller businesses are not subject to payroll tax; Treasury advises that the
payroll thresholds used by state and territory governments 'are designed to exclude
small employers'.31
7.34
There are other factors which may mitigate any possible implications for
business. The ACTU argued that, through either workplace bargaining or additional
voluntary employer contributions, 40 per cent of employees were already receiving
superannuation contributions from their employers of more than nine per cent;32
although, as pointed out by the ACCI, the share of public sector would need to be
disaggregated from that figure for the purposes of debating the SG.33
7.35
Finally, there is another approach to considering the impact of an increased
SG, as large superannuation savings can be positive for businesses, in that they make a
large source of domestic funds available for investment.

Other issues
Timing
7.36
Some stakeholders called for the passage of the provisions related to the
increased SG to be delayed. The ACCI argued for debate on the provisions to be

28

Financial Services Council, Submission 1, p. 3.

29

Mr Paul McBride, General Manager, Personal and Retirement Income Division, Department of
the Treasury, Committee Hansard, 22 February 2012, p. 75.

30

Chamber of Commerce and Industry Queensland, Submission 4, p. 2.

31

The thresholds range from $550,000 in Victoria to $1.5 million in the ACT. Treasury, answer
to question on notice, AET 34, Additional Estimates 2010–11, p. 2.

32

Mr Tim Lyons, Assistant Secretary, Australian Council of Trade Unions, Committee Hansard,
22 February 2012, p. 35.

33

Mr Peter Anderson, Chief Executive, Australian Chamber of Commerce and Industry,
Committee Hansard, 22 February 2012, p. 42.
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deferred until the Fair Work Act Review Panel has reported to the government. The
ACCI pointed out that the measures are not due to commence until 2013.34
7.37
More surprising, however, was the suggestion from the Australian Council of
Social Service (ACOSS) that the increase in the SG charge be delayed. While the
committee acknowledges ACOSS has strong equity concerns regarding the current tax
treatment of superannuation contributions, the committee was astonished by its
acknowledgment that it would prefer to see the increase in the SG charge delayed until
some unknown point in the future:
In relation to the superannuation guarantee we would prefer to see a delay
in the move from nine per cent to 12 per cent until we fix the tax concession
arrangements.35

Committee view
7.38
ACOSS's approach to these measures is disappointing. The committee
believes that the purist approach to policy adopted by ACOSS on this matter is not in
the interest of those it seeks to assist. There is an opportunity available at this moment
for the Parliament to act to ensure that employee retirement savings are adequate.
While there may be room to improve the taxation arrangements for superannuation,
waiting until these hypothetical changes can be fully developed and implemented
before lifting the SG charge appears absurd.
Impact on the aged care sector
7.39
Organisations representing the aged care sector supported the proposed
increase, but sought some form of compensation for the increase in the SG charge due
to the nature of the price setting arrangements for aged care services. Aged and
Community Services Australia explained:
Currently, the wages component of the price paid to providers for care
(75% of the price) is indexed annually in line with Fair Work Australia's
minimum wage adjustments, and the balance or non-wage component
(25%) is indexed to the equivalent of the Consumer Price Index. The
resulting indexation is substantially less than movements in Average
Weekly Ordinary Time Earnings, the Labour Price Index for the health and
community services sector and price changes as measured by the Consumer
Price Index, and does not reflect price movements in the sector.
… Under current arrangements, the 3% increase in the superannuation
guarantee rate will add to service delivery costs, but the additional costs
will not be reflected in the wages component of the already inadequate
indexation arrangements. As a consequence, providers will have to absorb

34

Mr Peter Anderson, Chief Executive, Australian Chamber of Commerce and Industry,
Committee Hansard, 22 February 2012, p. 45.

35

Dr Cassandra Goldie, Chief Executive Officer, Australian Council of Social Service,
Committee Hansard, 22 February 2012, p. 55.
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the increase through productivity gains either by constraining wage
increases or reducing staff levels.36

7.40
Catholic Health Australia also argued that as the not-for-profit charitable
sector receives no benefit from any income tax offsets, the government's annual care
subsidy indexation formula include a reimbursement of the cost.37
Committee view
7.41
The committee notes the concerns raised by Aged and Community Services
Australia and Catholic Health Australia, and wishes to draw the government's
attention to these issues. However, it considers they are best dealt with through other
processes, either as part of the government's response to the Productivity
Commission's recent report Caring for Older Australians, or as the subject of
separate, dedicated consideration.

Views on abolishing the SG charge age limit
7.42
Most submitters supported the decision to abolish the SG charge age limit.
The following example provided by the ACTU illustrated the rationale behind the
proposed change:
I personally have been in the experience of being at a workplace where the
worker who was tipping over the age threshold and who wanted to keep
working, his employer wanted him to keep working, yet he was going to
receive in that case a nine per cent pay cut. Given our ageing workforce,
people who can work and continue to make a good contribution to the
economy and to society, it is extremely counterintuitive to suggest that we
should have a system where they are penalised for continuing to work.38

7.43
The concerns raised by the ACCI in its submission regarding the inability for
businesses to claim tax deductions for contributions made on behalf of their
employees aged over 7539 appear to have been addressed by the amendments made to
the Stronger, Fairer, Simpler Bill in the House of Representatives (schedule 5 to that
Bill).

Views on the low income superannuation contribution
7.44
The ACTU supported the decision that all employees earning $37,000 or less
will receive an automatic co-contribution from government of up to $500 a year.40

36

Aged and Community Services Australia, Submission 7, pp. 1–2.

37

Catholic Health Australia, Submission 6, p. 2.

38

Mr Tim Lyons, Assistant Secretary, Australian Council of Trade Unions, Committee Hansard,
22 February 2012, p. 32.

39

Australian Chamber of Commerce and Industry, Submission 14, pp. 21–22.

40

Australian Council of Trade Unions, Submission 9, p. 14.
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However, it argued that reform of the way that the contributions of high income
earners are taxed is needed. It suggested that contributions could be taxed at the
individual's marginal tax rate, minus a fixed percentage point offset.41 The Australian
Manufacturing Workers Union also supported this proposal.42
7.45
CPA Australia 'strongly supports' the low income superannuation
contribution, noting that it is of greater significance in the short-term than the increase
in the SG charge. However, it expressed concern that the upper payment of $500
would not follow changes to marginal tax rate thresholds. It suggested that that this
maximum payment should be linked to the upper threshold of the 15 per cent marginal
tax rate bracket.43
7.46
The consultancy firm Mercer also supported the low income contribution
measure. However, it argued that as the $37,000 income threshold is not indexed, the
number of low income earners entitled to the government contribution is likely to
diminish over time. Additionally, Mercer (and CPA Australia) noted the contribution
is based on the current nine per cent SG and is not linked to any increases in the SG.
Once the SG reaches 12 per cent, a government contribution of $666 would be
required to fully offset the tax on SG contributions for a person earning $37,000.44
7.47
Mercer also argued that the $37,000 threshold should be phased in over an
income range of between $37,000 and $42,000. As the bill is drafted, an extra dollar
in earnings over the $37,000 threshold would result in the loss of $500 in tax
benefits.45
Committee view
7.48
The arguments regarding indexation and suggestions that the threshold be
phased in over an income range have merit. However, they would also add complexity
to the administration of the measures. The thresholds for many other government
payments and levies are structured in a similar way to the proposed low income
superannuation contribution, and the appropriateness of the threshold could simply be
reviewed from time to time.

Committee view
7.49
The proposals contained in the MRRT package that will increase the
superannuation balances of employees, particularly the gradual increase in the
SG charge to 12 per cent, are important measures which will help meet the challenges

41

Australian Council of Trade Unions, Submission 9, p. 14.

42

Australian Manufacturing Workers Union, Submission 10, p. 1.

43

CPA Australia, Submission 17, pp. 2–3.

44

Mercer, Submission 13, p. 5.

45

Mercer, Submission 13, p. 6.

Page 97

Australia will face with an ageing population. The implementation of these changes at
this time will help alleviate future pressure on Australia's retirement income system,
minimising the size of the adjustment that may be required in the long-run. They will
also have a clear impact in lifting the superannuation balances of female employees at
retirement which, on average, lag significantly behind their male counterparts. With
this change, Australians will have a greater chance of having a retirement income that
is adequate to ensure their standard of living can be maintained.
7.50
The superannuation changes are an important reform in their own right, and a
necessary next step in the history of the SG. However, the introduction of the MRRT
provides an opportunity for such a reform to be introduced, as the MRRT's revenue
will offset the impact on government finances the increased SG charge will have,
while also making company tax cuts and other favourable tax changes for businesses
possible. The committee is of the view that because the SG charge will increase at a
slow rate, staggered over a number of years, businesses will be able to adjust and
accommodate the reform, just as they did when the SG was increased from three to
nine per cent over the period 1992 to 2002.
7.51
Put simply, the measures aimed at increasing the individual superannuation
balances of employees will ensure that the benefits of the mining boom are felt
throughout the community for years to come.

Chapter 8
Using the benefits of the mining boom to assist
small businesses
8.1
This chapter discusses the aspects of the Minerals Resource Rent Tax
(MRRT) legislative package which relate to the taxation treatment of small
businesses. Schedules 1, 2 and 3 to the Tax Laws Amendment (Stronger, Fairer,
Simpler and Other Measures) Bill 2011 (Stronger, Fairer, Simpler Bill) seek to amend
the Income Tax Assessment Act 1997 (ITAA 1997) and related legislation to:


abolish the entrepreneurs' tax offset (ETO);



increase the small business instant asset write-off threshold from $1,000 to
$6,500 and allow for simplified depreciation of assets which cost more than
$6,500; and



allow small businesses to claim an accelerated initial deduction for motor
vehicle purchases.

8.2
Overall, the proposed changes are designed to improve incentives, simplify
existing arrangements and give added support to small businesses. The Minister's
second reading speech links the removal of the ETO and the new measures outlined
elsewhere in the bill, arguing that the removal of the ETO 'makes way for better
targeted small business assistance'.1
8.3
Although not included in these bills, it is also worth noting that businesses
will be supported by other measures in the Stronger, Fairer, Simpler package of
reforms announced by the government in May 2010. These reforms are linked to the
MRRT (which is also part of the Stronger, Fairer, Simpler reforms), and include
important measures such as the cut in the company tax rate from 30 to 29 per cent
from 2013–14.

Abolishing the entrepreneurs' tax offset
8.4
Schedule 1 seeks to abolish the ETO by repealing subdivision 61-J of the
ITAA 1997.
8.5
The ETO was announced by the Howard Government as part of its 2004
re-election campaign2 and was subsequently introduced in early 2005. The ETO is a

1

The Hon. Bill Shorten MP, Minister for Financial Services and Superannuation, Second
Reading Speech, Tax Laws Amendment (Stronger, Fairer, Simpler and Other Measures) Bill
2011, House of Representatives Hansard, 2 November 2011, p. 12417.

2

The Hon. John Howard MP, Prime Minister, 'Promoting an Enterprise Culture', Media release,
26 September 2004.
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tax offset equal to 25 per cent of the income tax payable by certain small businesses
(those with an aggregated turnover of $50,000 or less). The tax offset is phased-out
when the annual turnover is greater than $50,000 but less than $75,000. Amendments
passed in 2010 introduced a new income test which restricted access to the ETO for
businesses with high alternative sources of household income (adjusted annual income
of $70,000 for singles and $120,000 for families).
8.6
The Regulation Impact Statement associated with the introduction of the ETO
noted that the objectives of the measure were to:
… provide encouragement for enterprising Australians in the early days of
a small business, in particular to provide a greater benefit to businesses with
greater productivity, and to provide incentive for the growth of small
business especially the very small, micro and home-based businesses which
are in the STS [simplified tax system].3

8.7
When analysing the ETO, the Australia's Future Tax System Review (AFTS
Review, also known as the Henry Review) observed that around 73 per cent of ETO
recipients receive a benefit of less than $600.4 The AFTS Review concluded:
Removing the ETO would reduce compliance and administration costs and
provide a more equitable and neutral treatment between self-employment
and employment income. The ETO is very complex to administer and
provides problematic incentives related to business structure.5

8.8
Illustrating the AFTS Review's concerns regarding complexity and
administration costs relative to the benefits realised by those eligible, the example
below, published by the Australian Taxation Office (ATO) to assist an individual or a
business in calculating their ETO, results in an offset of only $135 being realised:
During 2009–10, Jenny ran a physiotherapy practice from her home.
The net income from her practice is $18,000 (that is, $30,000 turnover less
$12,000 business expenses). This is Jenny's net small business income. In
addition she had a part-time job from which she received wages of $27,000.
She is married to Geoff who earned $96,000 in 2009–10. Geoff has no
other income.6

8.9
The proposed amendments in schedule 1 are intended to commence from the
date of the Royal Assent. The amendments are expected to result in a revenue gain of

3

Tax Laws Amendment (2004 Measures No. 7) Bill 2004, Explanatory Memorandum, p. 30.

4

Australia's Future Tax System Review, Report to the Treasurer, part 2: detailed analysis, vol. 1,
December 2009, p. 89.

5

Australia's Future Tax System Review, Report to the Treasurer, part 2: detailed analysis, vol. 1,
December 2009, p. 89.

6

Australian Taxation Office, 'Entrepreneurs tax offset' www.ato.gov.au/businesses/content.aspx?
menuid=0&doc=/content/00149627.htm&page=14&H14 (accessed 30 January 2012).
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$365 million over the forward estimates ($180 million in 2013–14 and $185 million in
2014–15).7

Increasing the small business instant asset write-off threshold and
simplified asset depreciation
8.10
Currently, subdivision 328-D of the ITAA 1997 provides that small
businesses may choose to deduct amounts for most of their depreciating assets on a
diminishing value basis using a pool8 that is treated as a single depreciating asset. The
pool rate is 30 per cent for most depreciating assets (general small business pool), and
five per cent for depreciating assets that have an effective life of 25 years or more
(long life small business pool). Depreciating assets with a value of less than $1,000
may be immediately deducted.
8.11

Schedule 2 to the Stronger, Fairer, Simpler Bill seeks to:



increase the small business instant asset write-off threshold from $1,000 to
$6,500; and



consolidate the general small business pool and the long-life small business
pool and into a single general small business pool which will be written off at
one rate (15 per cent in the year of allocation and 30 per cent in other years).

8.12
The Minister's second reading speech provides a useful illustration of the
types of benefits small businesses could expect from the amendments:
This increase from a threshold of $1,000 will allow small businesses to
claim a deduction for more expensive assets—those costing less than
$6,500 instead of less than $1,000—providing a cash flow benefit. Small
business will benefit from this initiative when they purchase assets such as
a computer, photocopier and printer.
The government will also simplify the depreciation regime for depreciating
assets costing $6,500 or more. Instead of having to allocate assets to one of
two depreciation pools, each with a different depreciation rate (five per cent
and 30 per cent), small business will now be able to allocate assets to a
single depreciation pool with a single rate of 30 per cent (and 15 per cent in
the first year). Simplicity is what a person in their own business wants and
needs, and we will give them less complexity and a system that is easier to
understand.9

7

Tax Laws Amendment (Stronger, Fairer, Simpler and Other Measures) Bill 2011, Revised
Explanatory Memorandum, p. 3.

8

The ITAA 1997 explains that 'broadly a pool is made up of the costs of the depreciating assets
that are allocated to it or, in some cases, a proportion of those costs'. Income Tax Assessment
Act 1997, s. 328-170.

9

The Hon. Bill Shorten MP, Minister for Financial Services and Superannuation, Second
Reading Speech, Tax Laws Amendment (Stronger, Fairer, Simpler and Other Measures) Bill
2011, House of Representatives Hansard, 2 November 2011, p. 12417.
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8.13
The proposed amendments are broadly consistent with the AFTS Review,
which recommended that small businesses be allowed to write off depreciating assets
costing less than $10,000, as well as a single pool for remaining depreciating assets.10
8.14
The measures are expected to cost $2.3 billion over the forward estimates
($1.16 billion in 2013–14 and $1.14 billion in 2014–15).11
Accelerated initial deductions for motor vehicles
8.15
Schedule 3 seeks to amend the ITAA 1997 to allow small businesses to claim
an accelerated initial deduction for motor vehicles acquired from 2012–13 onwards.
Small businesses purchasing a motor vehicle will be able to write-off up to $5,000 of
its value immediately and, following the amendments made by schedule 2, will then
be able to depreciate any remaining value at 15 per cent for the first year and 30 per
cent in other years.
8.16
The measures are expected to cost $350 million over the forward estimates
($200 million in 2013–14 and $150 million in 2014–15).12

Submitters' views
8.17
Few submissions commented on the amendments contained in schedules 1, 2
and 3 to the Stronger, Fairer, Simpler Bill. The National Farmers' Federation (NFF)
submitted:
While most farm capital expense items will cost well in excess of the
designated threshold, the NFF is positive about the proposal to allow small
farm businesses to access improved depreciation write-downs of assets such
as fencing, sheds and other capital works worth less than $6,500. We
acknowledge that cars are an exception and the first $5,000 can be written
off in depreciation, regardless of whether the asset is valued at a higher
amount … The NFF also welcomes the administrative benefits of allowing
for the write-off all other assets (except for buildings) in a single
depreciation pool at a rate of 30 per cent (15 per cent in the first year).13

Committee view
8.18
While the mining boom can have benefits for the entire economy, it has also
helped facilitate challenging operating environments for many other businesses within
the two-speed economy.
10

Australia's Future Tax System Review, Report to the Treasurer, part 2: detailed analysis, vol. 1,
December 2009, p. 173.

11

Tax Laws Amendment (Stronger, Fairer, Simpler and Other Measures) Bill 2011, Revised
Explanatory Memorandum, p. 4.

12

Tax Laws Amendment (Stronger, Fairer, Simpler and Other Measures) Bill 2011, Revised
Explanatory Memorandum, p. 5.

13

National Farmers' Federation, Submission 19, p. 3.
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8.19
Revenue from the MRRT will allow some of the benefits of the mining boom
to be invested in the broader economy by improving conditions for businesses
operating in other sectors. Increasing the small business instant asset write-off
threshold and allowing for simplified asset depreciation will assist many small
businesses throughout the country. The removal of the entrepreneurs' tax offset, which
acts as a disincentive for small businesses to grow, is a sensible proposal that will also
be of overall benefit to small businesses.
8.20
The committee believes these measures to help small businesses should be
supported by the Senate.

Senator Mark Bishop
Chair

Dissenting Report by Coalition Senators
Mining tax: a bad tax out of a bad process
1.1
The mining tax legislation before the Senate is deeply flawed and should not
be passed.
1.2
The Gillard government's mining tax is divisive, complex, unfair, fiscally
irresponsible and distorting, reduces our international competitiveness and was
developed through a highly flawed and improper process.
1.3
It is widely acknowledged, even by supporters of the tax, that the
government's mining tax proposal was developed through a profoundly flawed
process. The flaws in this legislation are so fundamental that it cannot be fixed
through amendments. This legislation should be scrapped altogether. The government
should start from scratch with a more serious, more considered, more competent and
more open, transparent and inclusive effort to pursue genuine root and branch reform
of our tax system to make it simpler and fairer.
1.4
The many flaws in the mining tax proposal have been canvassed extensively
over the past eighteen months. This Dissenting Report by Coalition Senators provides
a summary of the most serious flaws.
1.5
The Mining Tax Deal entered into by the Gillard government gives an unfair
competitive advantage to the three largest miners who were given exclusive access to
secret negotiations on the new tax design, makes federal Budget outcomes hostage to
decisions about royalties by state and territory governments and raises serious and
unresolved constitutional issues.
1.6
Alarmingly, the mining tax package would significantly worsen Australia's
structural budget deficit over time. The cost of Labor's related commitments is higher
– and increasing over time – than the revenue the MRRT is expected to raise. This
situation is expected to get worse and worse over time.
1.7
The decision to link a highly volatile and downward trending revenue stream
to the increasing cost of a number of related proposals is a recipe for another Labor
Party fiscal policy disaster.
1.8
The proposed increase in compulsory super alone will cost more every year,
once fully implemented, than the MRRT would raise according to Treasury modelling
conducted at the time of the mining tax deal.
1.9
Adding a new tax on profits from iron ore and coal production, on top of the
existing royalty and company tax arrangements is more distorting than the status quo
and should not be supported.
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1.10
Moreover, these new taxes would impose substantial compliance costs, even
on sectors which may not necessarily have a large liability, such as the onshore oil and
gas sector.
1.11

The Gillard mining tax not only creates distortions it divides Australia.

1.12
The government has divided the mining industry by giving the three biggest
miners the exclusive opportunity to help design the tax while all their competitors
were locked out of that process. Smaller and mid-tier mining companies feel
understandably aggrieved that the proposed mining tax will make it harder for them to
compete with those big multi-national, multi-commodity companies.
1.13
They also divided Australia by exclusively targeting resource rich states with
a new Canberra tax grab. Resource rich states rely to a larger degree on revenue from
mining royalties to help fund important services like health, law and order, education
and transport where other states rely to a larger degree on revenue from gambling
taxes. Moreover, securing rising tax revenues is crucial if those states are to gear up
to the demands of the resource boom, thereby avoiding capacity constraints and
ensuring the benefits of that boom flow to Australia’s economy.
1.14
The Gillard government signed the mining tax deal expecting to raise a
massive $25 billion in mining tax revenue from iron ore production in Western
Australia over the next decade. That's 65 percent of the total $38.5 billion in revenue
Treasury expected the MRRT to raise over that time. This is effectively a tax on
Western Australia and Queensland, used to fund what are little better than
unsustainable spending commitments by the Gillard government.
1.15
The government has made a mess of its attempts to reform our tax system. It
should cut its losses and start again. Genuine tax reform can only be achieved through
an open, transparent and inclusive process involving all stakeholders, including state
and territory governments.
How it all started
1.16
When the Henry Tax Review was commissioned, Australians were told that it
would provide root and branch reform of our tax system to make it simpler and fairer.
The Henry Tax Review recommendations about resource taxation reform were
supposed to make resource taxation arrangements less distorting for smaller and
newer mining projects, thus encouraging the development of the next generation of
mining ventures.
1.17
We were told that State and territory royalties imposed on production
distorted investment and production decisions making it harder for smaller and more
marginal projects to survive and that a profit based resource rent tax would be more
efficient and less distorting.
1.18
The government's proposed MRRT and expanded PRRT does the exact
opposite.
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1.19
This mining tax legislation before the Senate would make our tax system
more complex, more distorting and less fair than the status quo. Rather than a
replacement tax, as had been recommended by the Henry Tax Review, the mining tax
is a top-up tax (on top of State and Territory royalties which will continue) and the
way it is designed makes it even harder for smaller projects to be economic, thus
effectively favouring the bigger well established mines.
1.20
One of the fundamental flaws of the MRRT design is that it makes it harder
for smaller miners of today to become the larger miners of tomorrow. This is because
the MRRT taxes projects on the basis of their rates of return, so high risk projects –
which require high rates of return to be economic – are taxed more heavily than the
typically larger and more mature projects, which require a lower rate of return. By
thus imposing a higher effective marginal tax rate on new, entrepreneurial mining
ventures, it undermines Australia's capacity to make full and efficient use of its
potential.
1.21
The government also completely ignored the related Henry Tax Review
recommendation that the Australian government should negotiate with State and
Territory governments about the federal-state financial relations implications of
changes to resource taxation arrangements they had proposed.
1.22
This never happened. Rather, the proposed tax was simply announced to the
States and Territories as a fait accompli.
1.23
Changes to resource taxation arrangements as envisaged in this legislation
have significant implications for State and Territory governments – in particular States
like Western Australia, Queensland and NSW. These States rely on revenue from
royalties from iron ore and coal for a significant proportion of their own-source
revenue.
1.24
Changes to resource taxation arrangements as proposed in this legislation also
have the potential to have significant implications for GST sharing arrangements. The
Gillard government signed a mining tax deal promising to credit all State and
Territory royalties against any MRRT liability without even having a conversation
with any of the relevant States about what their intentions were in relation to royalties
on iron ore or coal into the future. Clearly, the Australian Government should have
included relevant States and Territories in the negotiations about the mining tax deal
before signing on the dotted line.
1.25
The mining tax legislation before the Senate is a complex mess because of the
flaws that have dogged its development from the start.
Process
1.26
The government announced its Resource Super Profits Tax proposal on 2 May
2010. This was at the same time the government first publicly released the Henry Tax
Review report. The Treasurer had sat on the Henry Tax Review report and
recommendations since December 2009. Instead of releasing it to the public to
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generate debate and kick off an open and transparent tax reform process, the Treasurer
had kept it hidden. The original Resource Super Profits Tax proposal was announced
without any consultation. The general outcry from stakeholders which followed
contributed to a Prime Minister losing his job, while the Treasurer who was
responsible for the whole mess got a promotion.
1.27
Advised directly by the Treasurer (without involvement of departmental
officials), the new Prime Minister entered into negotiations with the three biggest
mining companies. The Prime Minister, Treasurer and Minister for Resources and
Energy conducted those negotiations exclusively and in secret with the three biggest
miners, excluding their competitors and State and Territory governments from the
process.
1.28
The result is a poorly designed tax which gives larger established miners a
massive competitive advantage compared to the smaller competitors.
1.29
Even though the government has re-drafted its mining tax legislation again
and again we already know that the government agrees that the current Bills before the
Senate are deficient.
1.30
that:

Indeed the Minerals Council of Australia made a submission to the Senate
…processes of review by Treasury and Resource Tax Implementation
Group members have identified errors in both the legislation and the
explanatory material that, if left unresolved, would have material and
unintended impacts on companies. Among those areas where clarification is
needed to avoid departure from the policy intent is in relation to the uplift
of starting base losses. The MCA understands that it is the intention of the
Government to deal with MRRT technical corrections in the first available
Tax Laws Amendment Bill in 2012 with a view to ensuring these errors are
addressed before the MRRT begins to operate.1 (emphasis added)

1.31
Surely if the mining tax legislation is deficient (and the government agrees
that it is deficient) it should fix the legislation currently before the Senate rather than
to ask the Senate to pass deficient legislation to be fixed later.
1.32
This is just another illustration of the incompetent and messy process the
government has followed in trying to sort out its mining tax fiasco.
Ongoing secrecy and lack of basic transparency
1.33
Having negotiated the mining tax exclusively and in secret with the three
biggest miners, the public was presented with the outcome of those negotiations in the
form of an MRRT Heads of Agreement. That agreement was signed by the Prime

1

Minerals Council of Australia, Submission 20, p. 24.
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Minister, Treasurer and Resource Minister on behalf of the government and the three
Managing Directors of BHP Billiton, Rio Tinto and Xstrata.
1.34
Substantial changes to the RSPT had been agreed, including a lowering of the
rate and a significant reduction of the scope of the proposed tax – to iron ore, coal and
petroleum.
1.35
Yet we were told the net fiscal impact of the changes would be minor – only
$1.5 billion over the then forward estimates.
1.36

It seemed unbelievable and it was.

1.37
The government had made significant changes to its underlying mining tax
revenue assumptions – in particular to the commodity price assumptions.
1.38
Asked what those commodity price and production volume assumptions were
before and after the mining tax deal we were told that information was secret. The
reason was that it was 'in part' based on information provided by the big three miners
and as such was commercial in confidence.
1.39
It is important to note here that State governments in Western Australia and
Queensland publish this information as a matter of course in their budget papers – to
enable their royalty revenue estimates to be properly scrutinised.
1.40
What the Gillard government is saying here is that not only were the big three
miners the only ones given exclusive access to help the government design this tax (in
a way that gives them a competitive advantage compared to smaller emerging miners),
but they're also the only ones allowed to know the government's revenue assumptions
underpinning their mining tax revenue estimates.
1.41

In our view this is highly inappropriate.

1.42
The government should immediately release all its modelling, assumptions
and outcomes that underpin this mining tax proposal before the Senate has to pass
judgement on this legislation.
Fiscal train wreck in the making
1.43

The mining tax package is also a fiscal train wreck in the making.

1.44
The government is linking the increasing cost of a series of promises to the
highly volatile and – according to published Treasury projections downward trending
– MRRT revenue.
1.45
Even on the government’s own figures the mining tax will raise about $4
billion less over the forward estimates than the various promises the government has
attached to the mining tax will cost the budget.
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1.46
This situation will become worse as the cost of all the related measures
continue to increase – some sharply – while the volatile MRRT revenue will continue
to reduce over time as the current 'mining boom' eases.
1.47
There are serious question marks whether the mining tax will raise the $10.6
billion estimated in the Budget.
1.48
When changing the RSPT into the MRRT the government significantly
upgraded its commodity price expectations. That upgrade in commodity price
expectations went against market trends and was, according to the government at the
time, based on information provided by the big three miners involved in the exclusive
MRRT negotiations.
1.49
To this day the government has refused to release its mining tax revenue
assumptions, including the commodity price and production volume assumptions it
has used. This does raise the question what the government has got to hide.
1.50
The government also agreed to a number of features in their mining tax deal
which leave their mining tax revenue estimates exposed.
1.51
For example, the government's promise to credit all State and Territory
royalties against the resources liability – without first reaching agreement with the
States and Territories about their intentions in relation to royalties on iron ore and coal
– leaves the federal Budget exposed and hostage to decisions about state royalty
arrangements into the future.
1.52
Decisions by State governments in Western Australia, NSW, South Australia
and Tasmania to increase royalties on iron ore or coal have already had an impact on
expected MRRT revenue and are likely to have more of an impact into the future.
1.53
The government has factored the decisions by the WA State government to
remove a royalty concession on iron ore fines into its MRRT revenue estimates but
has so far not taken the impact of the decision by the NSW government to increase
royalties on coal into account. According to NSW budget papers the NSW
government expects to raise $944 million over the forward estimates from that
decision. Given the royalty increase is limited to companies and projects subject to the
MRRT it is clear that this revenue is expected to come straight off the MRRT revenue.
1.54
In its MRRT Heads of Agreement, the government also agreed to allow
relevant mining companies to opt for a market valuation method to determine the
starting base for relevant project assets. According to the MRRT "where market value
is used to calculate starting base… depreciation will be based on an appropriate
effective life of assets, not exceeding 25 years". The opportunity to depreciate the
significant market value of relevant project assets over a period of up to 25 years gives
the bigger mining companies involved in the MRRT Heads of Agreement a significant
upfront tax shelter.
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1.55
It is highly questionable whether they will be required to pay any MRRT for
years.
1.56
In contrast, smaller less established projects will pay MRRT sooner and be
exposed to a higher effective marginal tax rate than the larger more established
miners.
1.57

This is hardly fairer than the status quo.

1.58
Treasury told Senate Estimates and the Committee that they had costed the
overall value (and cost to the MRRT revenue) of the upfront tax deduction but were
not prepared to reveal it.
1.59

This is another unanswered question.

1.60
Coalition Senators have assessed all of the publicly available information
about MRRT revenue estimates and the cost of the related measures. Our assessment
is summarised in the attached table. Where the government did not provide any
information we have made reasonable assumptions. Where that is the case it is clearly
identified.
MINING TAX FISCAL IMPACT – 2011/12 – 2014/15
COST OF MRRT RELATED
MEASURES2

2011-12
$m

2012-13
$m

2013-14
$m

2014-15
$m

Total
$m

Superannuation Guarantee
increase (9-12%)

7.0

14.0

251.0

510.0

782.0

Superannuation tax rebate for low
income earners

1.0

20.0

892.0

976.0

1,889.0

50% discount on interest income

0.0

7.0

37.0

323.0

367.0

16.0

573.0

745.0

745.0*

2,079.0

Raising super guarantee age limit
from 70 to 753

0.0

0.0

(22.0)

27.0

5.0

Phasing down interest withholding
on financial institutions

0.1

0.1

0.1

80.0

80.3

Increasing Concessional
Contribution caps for over 50s

2

All figures taken from material tabled in the Senate by Senator Arbib on behalf of the Treasurer
on 9 February 2012 unless otherwise noted.

3

Originally announced in 2010-11 Budget Paper No 2, p. 44. Updated forecasts from
Explanatory Memorandum to Superannuation Guarantee (Administration Amendment) Bill
2011, p. 4.
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Early company tax cut for small
business

55.0

101.0

51.0

0.0

207.0

Small business instant asset writeoff

0.0

2.0

1,060.0

1,040.0

2,102.0

Standard deduction for work
related expenses

0.0

3.0

92.0

600.0

695.0

Lowering company tax rate

0.0

300.0

1,400.0

1,400.0*

3,100.0

Regional Infrastructure fund

42.0

704.0

867.0

665.0

2,278.0

Other Costs4

60.0

65.0

65.0

45.0

235.0

181.1

1,789.1

5,482.1

6,411.0

13,819.3

0.0

3,700.0

3,800.0

3,100.0

10,600.0

(181.1)

1,910.9

(1,638.1)

(3,311.0)

(3,219.3)

0.0

(235.0)

(244.0)

(465.0)

(944.0)

(181.1)

1,675.9

(1,882.1)

(3,776.0)

(4,163.3)

TOTAL

MRRT REVENUE5

NET FISCAL IMPACT

STATE ROYALTY INCREASE NSW6

TOTAL NET FISCAL IMPACT

* No cost estimate provided by government for 2014-15. Straight-line projection from
previous year used as a conservative estimate of costs for 2014-15 where appropriate.

1.61
Given these concerning fiscal implications of the government's mining tax
package the Senate should insist the government provide answers to a number of
outstanding questions:


What are the MRRT revenue assumptions the government has used to
estimate its expected revenue from the MRRT including but not limited to the
commodity price and production volume assumptions. Why has the
government so far refused to provide that information when both Labor and

4

Other costs include the Expert Scientific Committee, COAG funding, and other minor changes
announced in MYEFO 2011-12.

5

Mid-Year Economics and Fiscal Outlook 2011-12, p. 364.

6

New South Wales Budget 2011-12, Budget Paper No. 2, p. 5-2, 5-3 and Senate Economics
Committee, Transcript of Inquiry into Minerals Resource Rent Tax Bill 2011, 21 February
2012, pp 65–66.
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Coalition governments in Western Australia and Queensland publish this
information as a matter of course in their State Budget papers?


How much has the government factored in for the cost of crediting any
increases in state and territory royalties announced since the 2 July 2010
mining tax deal? In short, what has been the impact on MRRT revenue
estimates of the government's commitment to credit all state and territory
royalties against any resources tax liabilities given the decisions by various
State governments to increase royalties on either iron ore or coal.



What is the expected impact on MRRT revenue from upfront tax deductions
claimed by mining projects subject to the MRRT on the basis of the market
valuation method negotiated between the Gillard government and the three
big miners?



Why the government has not provided full costings of all associated measures
relating to the mining tax? These include costings of the proposed company
tax cut, the early start of company tax cut for small business and the changes
to superannuation contribution caps over the whole forward estimates period.
When will the government provide that information? This should happen
before the Senate is asked to pass judgement on the MRRT.

In conclusion, Coalition senators' concerns about the mining tax are that:


It is a poorly designed tax, which instead of reforming existing resource
taxation arrangements imposes a new additional tax on an important industry
on top of the existing royalty and income tax arrangements making our tax
system more complex and less fair;



reduces Australia's international competitiveness as an attractive investment
destination;



gives an unfair competitive advantage to the three big multi-national, multicommodity and multi-project companies who were given the exclusive
opportunity by the government to negotiate the design of this new tax with all
their competitors and other stakeholders locked out of the process;



makes federal Budget outcomes hostage to decisions by State and Territory
governments about their royalty arrangements;



raises serious and unresolved constitutional issues; and



links a highly volatile and downward trending revenue stream to a projected
increasing cost of related budget measures, which will worsen the
Commonwealth Budget's structural deficit over time.

1.62
In short, the MRRT and expanded PRRT would impose more economic
distortions than the existing royalty arrangements. The MRRT is imposed on a narrow
base which penalises some resource sectors (iron ore and coal). Moreover, these new
taxes would impose substantial compliance costs even on a sector which is highly
unlikely to have a large liability (such as the onshore gas and petroleum sector).
Overall, the government's response to the Henry Tax Review has exposed the federal
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budget to a higher degree of risk. The government has proposed various associated
measures which will become increasingly costly over time to be funded by a tax
which could be dramatically impacted at any time by increases in royalties by state
governments. These deficiencies completely refute the government's argument that
their proposed changes create a more efficient tax system.
1.63
To ensure that the big companies of tomorrow can emerge and grow into the
BHP Billiton's and Rio Tinto's of the future, we need to get the policy settings right
today. The MRRT favours today's big majors over the small and mid-tier industry
players aspiring and having the opportunity to be among the big majors of tomorrow.
The MRRT is not competitively neutral. New taxes introduced by government should
be.
1.64
Australia is enjoying its best terms of trade in 140 years and the government
should not take the continued strength of the mining industry for granted. The
economic development of India and China continues to fuel a strong demand for
Australia's resources. However, Australia will face increased competition from other
minerals and energy suppliers. In these circumstances policy settings must be
carefully calibrated to ensure the international competitiveness of Australia as a
mining investment destination and growing employment is preserved. This proposed
national mining tax is a dagger at the heart of Australia's continued prosperity which
should be avoided.
Dire fiscal consequences and a strain on federal–state financial relations
1.65
While the original concept of a Resource Rent Tax contained in the Henry
Tax Review recommended negotiations with the states and territories, the
Commonwealth conducted its negotiations with the 'big three' without them. Under
Australia's constitutional arrangements, royalties are the responsibility of the states
and territories. Ignoring this reality, the Commonwealth agreed with the big three
miners to credit all state and territory royalties apparently completely oblivious of the
flow-on consequences for the Commonwealth Budget.
1.66
The combination of a highly volatile revenue from the MRRT expected to
reduce over time, the increasing cost of associated measures over time, as well as state
and territory royalties being credited by the Commonwealth, create a fiscally
irresponsible combination. As the best terms of trade in 140 years ease and the
projected cost of related measures increases, a structural deficit will put more pressure
on the Commonwealth Budget.
1.67
At the time the government signed the deal with the big three miners,
Treasury assessed that the MRRT would raise around $38.5 billion. About 65 percent
of that revenue or $25 billion is expected to come from iron ore production. With
almost all the iron ore production taking place in Western Australia, the MRRT is a
massive and disproportionate national tax impost on one state economy. Along with
Western Australia, Queensland and New South Wales would bear the brunt of this tax.
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1.68
The RSPT, the MRRT and expanded PRRT are a further intrusion of the
Commonwealth into the revenue sphere of the states and territories. The Government
of Western Australia raised its royalties in its 2011-12 Budget by phasing out royalty
concessions on iron ore fines, as did Tasmania. The Gillard Government had known
for some time about the Western Australian government's intentions to phase out
royalty concessions on iron ore fines. Importantly, the states of New South Wales and
Queensland have reserved their right to also raise their royalties. In the absence of a
negotiated agreement involving the states and territories, the Commonwealth will be
forced to cover these royalty rate rises. Already this amounts to about $2 billion over
the current forward estimates and that cost could well rise into the future.
1.69
Businesses and the Western Australian Government have flagged the
possibility of a constitutional challenge to the proposed MRRT and expanded PRRT.
Way forward
1.70
The Government's proposed new national mining tax arrangements are more
complex, less efficient and less fair than the status quo. The process for the
development of the MRRT and expanded PRRT was inappropriately secretive and
exclusive.
1.71
The design of the MRRT and expanded PRRT which came out of that process
is irretrievably broken. Any attempt to 'fix' the defects in these taxes would sucker a
government into a series of quid-pro-quos with affected companies, which could never
be the foundation of enduring taxation reform. Instead, the government should scrap
its failed attempt to respond to the Henry tax review and start again.
1.72
Genuine tax reform is best delivered through an open, transparent and
inclusive process, not by negotiation behind closed doors with a chosen few given the
privileged opportunity to pursue their particular interests.
1.73
Taxation reform must be an ongoing process. It should not be targeted at one
industry in isolation as is the case with the MRRT and expanded PRRT. Australia
needs genuine taxation reform not lazy tax grabs. Australia needs taxation reform
which is focused on delivering lower, simpler and fairer taxes. Australia needs tax
reform aimed at improving our productivity and international competitiveness, to
encourage increased workforce participation, enterprise and to attract investment. To
achieve all that, more needs to be done, in particular on the spending side of the
budget. Future taxation reforms must also focus on making the system more user
friendly, efficient and on reducing red tape for households and business instead of
increasing it.
1.74
Finally, any genuine tax reform must also be focused on and address the
implications for federal-state financial relations.
1.75
Coalition senators recommend that the Government scrap its proposals for an
MRRT and expanded PRRT. The Coalition members of the committee recommend
that the uncoordinated, incoherent and ad hoc taxation processes currently underway
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be replaced by one genuine tax reform process focused on delivering lower, simpler
and fairer taxes, through an open, transparent and inclusive process.
Recommendation 1
1.76

That the Senate:
(a)

Not pass this deeply flawed, poorly designed and fiscally
irresponsible mining tax package; and

(b) Call on the government to engage in a fresh, more serious, more
considered, more competent and more open, transparent and
inclusive effort to pursue genuine root and branch reform of our tax
system to make it simpler and fairer.

Senator David Bushby
Deputy Chair

Senator Alan Eggleston
Senator for Western Australia

Senator Mathias Cormann
Senator for Western Australia

Minority report by the Australian Greens
Executive summary
1.1
The unprecedented growth of the Chinese economy and its re-engagement
with the global economy have seen commodity prices soar over the past decade,
bringing vast windfall gains to mining companies from their operations in Australia.
As these mining companies are predominantly foreign-owned, most of these profits
have gone to their shareholders overseas. The benefits of the mining boom have been
the subject of exaggerated claims and the mining industry pays less than its fair share
of tax.
1.2
Furthermore, the mining boom has led to an appreciation of the Australian
dollar, higher interest rates and shortages of labour in certain regions or with certain
skills. These impacts are in turn leading to lower profits and lower returns to
shareholders in other industries such as manufacturing and tourism.
1.3
The mining boom is also having adverse implications for greenhouse gas
emissions, both during mining in Australia and when exported coal is burnt overseas.
The mining boom is also putting at risk farmland aquifers. Dredging operations to
expand ports and increased shipping are damaging the marine environment, with
implications for both the Great Barrier Reef and the fishing industry. It is also
damaging community cohesion with its use of fly-in/fly-out workers. The boom
mentality is leading to over-investment in ports and other infrastructure in remote
areas which will have little other use.
1.4
While the record investment undertaken and proposed by the industry
($120 billion next year alone) suggests the prospect of the mining tax is having little
impact on activity, were it to lead to some cooling in the feverish expansion of the
mining industry this could be desirable rather than a problem.
1.5
Australians have led the world in thinking about the impact of resources
booms and the optimal taxation treatment of them. Australia should also be setting an
example to the world in implementation of an efficient tax to ensure the people get a
fair share of the returns from their national natural resources.
1.6
A better designed mining tax could raise a lot more revenue than the Minerals
Resource Rent Tax (MRRT) – in the order of an additional $100 billion over the next
decade – which could fund needed initiatives in areas such as education, modern
public transport and dental health. Some of the funds raised could be placed in a
sovereign wealth fund to share the benefits with future generations.
1.7
Such design improvements would include broadening the coverage of the tax
and restoring the MRRT rate to the 40 per cent recommended by the Henry Tax
Review, so that there would be a uniform (and hence non-distortionary) resource rent
tax of 40 per cent. Other design features, such as the uplift rate and the starting base,
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should be returned to be close to those recommended in the Henry Review, and
royalties (especially increased royalties) should not be rebated.
1.8
The Government has linked the mining tax to a proposed increase in the
superannuation guarantee (SG) from 9 to 12 per cent, as the mining tax proceeds will
partly be used to make up the cost to the budget resulting from some wage increases
being replaced with concessionally taxed superannuation. The Greens are supportive
of the SG increase but want to take this opportunity to address inequities in those tax
concessions. Tax concessions should not be giving more benefits to high income
earners making superannuation contributions than they do to low income earners.
1.9
The Government is also reducing and simplifying some tax arrangements for
small business. The Greens support this simplification but would like to see
examination of whether it would be preferable to extend the small business instant
asset write-off threshold from $6 500 to $10 000 instead of the accelerated initial
deductions for motor vehicles.
1.10
While not part of this package of bills before this inquiry, the Government has
said that the MRRT will fund a cut in the company tax rate from 30 to 29 per cent,
with small businesses receiving the cut from July 2012 and larger businesses from
July 2013. As it is small rather than large businesses who have most suffered from the
effects of the mining boom, the Greens would prefer not to proceed with the latter cut
but to consider more benefits for small business.
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Introduction
1.11
The package of bills seeks to introduce the Minerals Resource Rent Tax
(MRRT), a tax on the economic rents mining companies make from the extraction of
certain non-renewable mineral resources; extend the coverage of the existing
Petroleum Resource Rent Tax to all offshore and onshore petroleum projects; increase
the superannuation guarantee (SG) charge from 9 per cent to 12 per cent; and lower
and simplify some small business taxation arrangements. The Greens support these
goals but seek to improve and extend the bills with a series of amendments described
in this minority report.

Conduct of the inquiry
1.12
The committee held only two public hearings, and both were in Canberra.
While evidence was taken from public policy think tanks, academics, trade unions,
superannuation funds, superannuation industry bodies, Treasury and the Australian
Taxation Office; there was an overrepresentation from mining industry representatives
and other opponents of the bills. It would also have been desirable given the
importance of the issues to have held more hearings in other locations.

The mining boom and the Australian economy
1.13
The unprecedented growth of the Chinese economy and its re-engagement
with the global economy have seen commodity prices soar over the past decade,
taking Australia's terms of trade to their highest point on record (Chart G1).1
Chart G1

Source: Reserve Bank of Australia, Statement on Monetary Policy, February 2012.

1

Reserve Bank Governor Glenn Stevens gave an interesting example to illustrate this point: 'five
years ago, a ship load of iron ore was worth about the same as about 2,200 flat screen television
sets. Today it is worth about 22,000 flat-screen TV sets – partly due to TV prices falling but
more due to the price of iron ore rising by a factor of six'; Reserve Bank Bulletin, December
2010, p. 70.
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1.14
The value of mining production has soared. The contribution to GDP of the
mining industry has increased from $35 billion in 2003-04 to $123 billion in 2010-11.
Most of this 250 per cent increase has been a windfall gain from higher prices; the
corresponding volume measure rose by less than 30 per cent.
1.15
It should be noted, however, that these data on the value 'created' by the
mining sector includes the value of minerals put on ships but does not allow for the
loss of national wealth from the decreased value of minerals remaining in the ground.
1.16
Clearly there have been some winners from this mining boom. The most
notable have been the shareholders of the companies doing the mining. But, as the
Reserve Bank has put it, 'since the mining sector in Australia is majority
foreign-owned, most dividends and retained earnings accrue to foreigners and
therefore do not add to national income'.2 There are no official data on the extent of
foreign ownership of Australia's mining industry but 'most estimates suggest that
effective foreign ownership of current mining operations in Australia is around
four-fifths.'3
1.17
The remaining fifth of profits accrue to Australians. While direct share
ownership is concentrated among the wealthy, some of it is in superannuation funds.
The mining companies also pay royalties and company tax (discussed further below).
1.18
There are also winners from people who work in the mining sector who would
not have got jobs elsewhere or who earn higher wages in mining than in alternative
employment. But this is not a large impact: mining employs 2 per cent of the
workforce (less than in agriculture and about a quarter of the number employed in
manufacturing).4 There are Australian companies who benefit from providing goods
and services to the mining industry, although most of the capital equipment used in
mining is imported. Landlords in some regions have also benefited from the sharply
increased rents in some regional areas.
1.19
Arguably the main way the bulk of Australian consumers may have benefited
from the mining boom is through the associated appreciation of the exchange rate

2

Reserve Bank of Australia, 'The level and distribution of recent mining sector revenue', Reserve
Bank Bulletin, January 2009, p. 11.

3

Reserve Bank of Australia, Statement on Monetary Policy, November 2011, p. 43. A study
commissioned by the Greens estimated the proportion at 83 per cent; Naomi Edwards, 'Foreign
ownership of Australian mining profits', 2011. An Australia Institute study estimated the
proportion as around 75 per cent; David Richardson and Richard Denniss, Mining the Truth,
Australia Institute, September 2011, p. 23.

4

Many of these workers apparently do not value their jobs in mining that highly. The mining
industry loses around a quarter of its workforce each year, 'suggesting that even the high wages
paid are not sufficient to compensate many workers for the risks, social isolation and other
negative features often associated with the work'; David Richardson and Richard Denniss,
Mining the Truth, Australia Institute, September 2011, p. 23.

Page 121

making imported goods and overseas holidays cheaper.5 But this benefit is denied
those such as welfare beneficiaries whose income is tied to the CPI as the cheaper
prices also mean their incomes are lower.6
1.20
Against this must be put the losers from the mining boom. Australia is
suffering from what is termed 'Dutch disease' (as the first case examined was the
impact of North Sea oil on manufacturing in the Netherlands).7 This refers to the how
the boom in the mining sector has led to the large appreciation of the Australian
dollar, which has made it harder for other exporters (not just exporters of goods such
as farmers and manufacturers, but also exporters of services such as tourism and
education) to compete in international markets, and for Australian manufacturers to
compete with imports. The strength of the mining sector has also led to the Reserve
Bank setting interest rates at higher levels than they otherwise would.8 This has made
life more difficult for many Australian companies, including notably small businesses.
…the high Australian dollar is having a negative effect on manufacturing, it
is having a negative effect on tourism, and there are other things as well
that are impacting on the finance industry. We are very concerned that the
Australian economy is being unbalanced as a result of the mining boom.9
We certainly are in a position where the expansion of the mineral sector has
led to an appreciation of the exchange rate which is damaging to other
traded goods sectors.10

1.21
The mining boom has led to shortages of skilled labour and increased costs
for many other industries:
Someone who sits on a tractor out in western New South Wales at $25 an
hour can go into the mining industry at something like double that rate.11

5

Ken Henry, 'Revisiting the policy requirements of the terms-of-trade boom', Economic
Roundup, Issue 2, 2008, p. 45; Glenn Stevens, 'Economic conditions and prospects', Reserve
Bank Bulletin, September quarter 2011, p. 87.

6

David Richardson and Richard Denniss, Mining the Truth, Australia Institute, September 2011,
p. 56.

7

The term 'Dutch disease' was coined by The Economist, 26 November 1977. The economic
literature on this matter has featured key contributions by two eminent Australian economists:
Max Corden and Bob Gregory. In Australia, the 'Dutch disease' is sometimes referred to as the
'Gregory effect'. Key articles include Max Corden and Peter Neary, 'Booming Sector and
De-industrialisation in a Small Open Economy', The Economic Journal, December 1982, and
Bob Gregory, 'Some Implications of the Growth of the Mineral Sector', The Australian Journal
of Agricultural Economics, 1976.

8

On many occasions when the Reserve Bank increased interest rates between 2006 and 2008
their published statements cited commodity prices as a factor behind the rise; David Richardson
and Richard Denniss, Mining the Truth, Australia Institute, September 2011, p. 48. The higher
interest rates also added to pressures on the dollar to appreciate.

9

Mr Jeff Lawrence, Secretary, Australian Council of Trade Unions, Proof Committee Hansard,
22 February 2012, p. 7.

10

Professor John Quiggin, Proof Committee Hansard, 22 February 2012, p. 7.
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1.22

The mining boom has also bid up the prices of raw materials used in mining.

1.23
These impacts from the mining boom on other industries have led to less
activity, less exports, lower profits and lower returns to shareholders (including
investors in superannuation funds) in many non-mining industries than would have
been the case in the absence of a mining boom. In turn these companies have
employed fewer people and contributed less tax to government coffers. As the
Australia Institute observe:
While mining exports have increased by around five per cent of GDP over
the period since the beginning of the mining boom, non-mining exports
have declined by around five per cent of GDP over the same period.12

1.24
As mining is concentrated in Western Australia and Queensland, these 'Dutch
disease' effects have also led to a 'two-speed' economy geographically, with the
northern and western parts of Australia growing faster than the southern and eastern.
Table G1: Gross state product
average annual % change, 1999-00 to 2010-11.
Western Australia

4.6

Queensland

4.2

Northern Territory

3.6

Victoria

3.1

ACT

3.0

South Australia

2.7

Tasmania

2.5

New South Wales

2.0

Sources: ABS, Australian National Accounts: State Accounts (5220.0).

1.25
The mining industry has been extraordinarily successful in exaggerating their
contribution to the economy. An opinion poll showed that while mining actually
employs 2 per cent of the workforce, the average person thinks it employs 16 per cent;
and while mining actually accounts for less than a tenth of economic activity, the
average person thinks it accounts for more than a third.13

11

Mr John McKillop, National Farmers' Federation, Proof Committee Hansard, 22 February
2012, p. 49.

12

David Richardson and Richard Denniss, Mining the Truth, Australia Institute, September 2011,
p. 27.

13

David Richardson and Richard Denniss, Mining the Truth, Australia Institute, September 2011,
pp 54-55.

Page 123

1.26
When it is put to the mining industry that they are actually a relatively small
employer, they often try to take credit for jobs in other industries. For example, the
Minerals Council told the Committee:
…we are a massive knock-on employer; the multiplier effect is anything
from two and a half to three, all the way up to eight or nine or 10…14

1.27
The week before, Treasury had been asked about such claims. The exchange
puts the mining industry's claims in a true light:
Senator WATERS:…are you aware of claims that each new job in mining
creates three other jobs in the rest of the economy? Do you find those
claims plausible?
Dr Gruen: If you add up all the jobs created by all the industries, you will
find that we have many more jobs than there are in Australia.
Senator WATERS: Exactly; that is my point. Is that one/three claim
plausible?
Dr Gruen: It depends on how you do these calculations. The right way to
think about it is that, in a well functioning economy in which
unemployment is close to the lowest rate that is sustainable…any given
industry that is creating jobs is doing that only to the extent that other
industries are employing fewer people.15

1.28
Aside from the adverse economic impacts that must be set against the
economic benefits from mining are the social and environmental costs. The process of
mining in many areas has significant environmental impacts, including being a highly
energy (and hence greenhouse emissions) intensive industry. The burning of coal by
customers of our ever expanding coal exports, add greatly to global emissions of
greenhouse gases. Communities, both host and source, and family life are being
disrupted by fly-in/fly-out workforces. Some of our highest quality farmland is being
damaged by miners. The increased tapping of coal seam gas risks serious and
irreversible damage to aquifers. The amenity of life, and in some cases the health of
residents, can be damaged by dust from mining. Roads can become more congested.
Dredging operations to expand ports and increased shipping are damaging the marine
environment, with implications for both the Great Barrier Reef and the fishing
industry. These factors also need to be thoroughly evaluated when decisions are taken
both on individual mining projects, and the economy wide questions on the optimal
amount or pace of mining activity.
1.29
The mining sector is notorious for its boom and bust mentality. For those
commodities where Australia provides a significant proportion of the global supply,
rushing to increase production is going to lower the prices received. A sharp rise in

14

Mr Mitch Hooke, Chief Executive Officer, Minerals Council of Australia, Proof Committee
Hansard, 21 February 2012, p. 34.

15

Dr David Gruen, Executive Director (Macroeconomic Group), Department of the Treasury,
Economics Estimates Hansard, 16 February 2012, p. 17.
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production also increases the number of people, and physical resources, that will need
to be shifted back to other sectors, either when the minerals run out or when there is a
price drop that ends the period of super profits. It may also be leading us as a nation to
over-invest in ports and freight rail in remote areas that could have little value after a
mining boom. So even if the mining tax does lead to some slowing in the rate of
exploitation of Australia's minerals, this may be no bad thing.16
1.30

As Professor Quiggin told the Committee:
…to the extent that the proposed tax deviates from an ideal rent tax and
tends to constrain the growth of the minerals sector, it is unlikely to be
economically damaging in Australia's current economic circumstances,
given the great strength of the mining sector and the corresponding pressure
that high exchange rates are putting on other sectors of the economy.17

The tax paid by mining companies
Company tax
1.31
The three largest mining companies are very large companies and like the big
banks and the big retailers pay quite large amounts of company tax in absolute dollar
terms.18 More relevant is what they pay relative to the size of their profits, particularly
when much of their high profits are the result of windfall gains from commodity
prices which are now much higher than when they planned their investment projects.
1.32

The Treasury Secretary has recently observed:
Mining companies account for about a fifth of gross operating surplus, yet
only around a tenth of company tax receipts…19

1.33

His predecessor remarked:
…the tax paid by the mining sector of the economy is a relatively small
proportion of profit.20

1.34
Two studies by Treasury economists examined alternative measures of
average company tax rates by industry, which consistently showed mining as below
average.21

16

Dr David Day, 'Miners might not dig a coal delay, but it makes sense', Sydney Morning Herald,
8 March 2012.

17

Professor John Quiggin, Proof Committee Hansard, 22 February 2012, p. 1.

18

This not true of all large mining companies. Fortescue Metals Group did not pay any company
tax until December 2011; Mr Marcus Hughes, Head of Tax, Fortescue Metals Group, House
Economics Committee Hansard, 9 November 2011, p. 6.

19

Dr Martin Parkinson, 'Introductory remarks to Australia-Israel Chamber of Commerce',
Sydney, 7 March 2012, p. 9.

20

Dr Ken Henry, Senate Select Committee on the Scrutiny of New Taxes Hansard, 22 November
2010, p. 39.
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1.35
Even some mining company executives concede the sector should be making
a larger contribution:
In April 2010, before the RSPT was announced, I am on the record as
having said…those [mining] companies who are making a really high profit
actually could afford to pay more tax and that they should.22

Rents and royalties
1.36
There was an assertion by some opponents of the MRRT that there are no
'rents' or 'super profits' in mining.23 This is clearly not the case. Mining is very
different to the typical industry. Take the example of a suburban pizza restaurant. If it
attempts to take advantage of a rise in demand for pizzas by markedly increasing
prices to earn abnormal profits, it is a simple matter for someone else to establish a
rival restaurant. If the currently operating restaurant is operating very inefficiently, a
more efficient newcomer can enter the market and offer cheaper pizzas and make a
good profit. In contrast, once a mining company is mining a particular ore body, no
other company can come along and mine the same deposit, no matter how profitable
the project has become or how inefficient is the existing miner. This lack of
'contestability' is magnified by the sheer size of the major mining companies and their
control over the transport infrastructure.
1.37
Furthermore, unlike pizza restaurants or retailers or manufacturers who must
pay for the goods they sell and their raw materials, mining companies are essentially
selling non-renewable resources owned by the people. The only payment they make
for these at present are royalties imposed by state governments.
1.38
Royalties, however, are never likely to capture a fair share of the profits
generated from the minerals. There is an understandable desire not to set royalties so
high that they lead to projects being abandoned. They are therefore typically set at a
level that leaves even the highest cost projects profitable in years of low commodity
prices. This inevitably means that the tax on the lower cost projects is a very small
proportion of profits when commodity prices are high.
International competitiveness
1.39
The mining industry makes apocalyptic predictions of the impact of higher
taxes on their international competitiveness, backed by negligible empirical support.24

21

Peter Greagg, Parham and Stojanovsk, 'Disparities in average rates of company tax across
industries', Economic Roundup, Winter 2010; and John Clark, Peter Greagg and Amy Leaver,
'Average rates of company tax across industries revisited', Economic Roundup, 2011, Issue 2.

22

Mr David Flanagan, Managing Director, Atlas Iron Ltd, Proof Committee Hansard,
22 February 2012, p. 8.

23

Dr Alan Moran, Institute of Public Affairs, Proof Committee Hansard, 21 February 2012, p. 13.
Fortescue Metals Group refers to 'alleged economic rents'; Submission 26, p. 1.
For examples, see Chamber of Minerals & Energy of Western Australia, Submission 2, p. 4.

24
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1.40
Mining companies are currently earning above normal or 'super' profits, or
'rents' well in excess of the returns necessary for them to attract capital, undertake
investments and continue production. There is no indication that the prospect of the
MRRT, which in one form or another has been discussed publicly for at least three
years, is proving any significant deterrent to mining companies increasing their
operations in Australia.
1.41
The latest data show that mining investment in Australia reached another
record high in the December quarter of 2011.
Chart G2: Capital expenditure by the mining industry

Source: Australian Bureau of Statistics, Private New Capital Expenditure and Expected Expenditure, December 2011.

1.42
Furthermore, the mining industry‘s expectations of how much investment they
will do in 2011-12 as a whole has been revised up. And they expect another large
increase in investment in 2012-13. Investment next year is projected at $120 billion,
compared to the $80 billion they expected for 2011-12 at this time last year.25 A
similar picture is shown by the list of proposed projects long published by the
Australian Bureau of Agricultural and Resource Economics and Sciences.
1.43
Even if the MRRT were to deter a mining company from undertaking a
project in Australia, there are plenty of rival firms who would be keen to enter:
…there are any number of willing investors in the Australian mining
industry that are willing to invest on the basis of making good profits rather
than super profits. Chinese and Indian investors in particular are falling
over themselves to invest in Australia. Even various American mining

25

Australian Bureau of Statistics, Private New Capital Expenditure and Expected Expenditure
(5625.0), December quarter 2011.
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companies are keen to invest in Australia, despite their difficulties back
home.26

1.44
While the inquiry heard about the supposedly more welcoming tax regimes in
developing countries in Africa and South America, and the supposed 'sovereign risk'
from Australia's proposed tax reforms, in reality Australia is a much safer and secure
environment for mining companies. As The Economist points out,
The list of African governments that have miners in their sights is a long
one. South Africa…is considering imposing a swingeing 50 per cent
windfall tax on mining "super profits"…[Ghana] plans to raise taxes on
mining companies, from 25 to 35 per cent, and a windfall tax of 10 per cent
on "super profits" in addition to existing royalties…27

1.45
Worldwide there are 25 countries announcing plans to boost their share of
profits, and these extra taxes are moderate compared to countries such as Indonesia
that are forcing companies to cede a majority stake in their mines to locals.28 Some
examples of other countries with resource rent taxes are given in Table G4 below.
Designing a better tax regime
1.46
A good point about the balance of risks in setting tax rates on mining is made
in the Fortescue submission:
…projects that are deterred by the effect of being required to make royalty
payments do not result in the resource being lost or deteriorating in any way
– the resources remains in the ground…29

1.47
While Fortescue is referring to royalties, exactly the same point applies to a
resource rent tax (or indeed to mining taxes in general). If an excessively low tax
regime is applied, then money is lost to the community forever. If an excessively high
tax is applied, the resources are still there later when a more appropriate rate can be
set.

The Minerals Resource Rent Tax
1.48
The Henry Tax Review proposed a resource rent tax to replace the patchwork
of inefficient state royalties which were failing to capture a fair share for Australians
of the windfall gains accruing to largely foreign-owned mining companies. These
gains were as a result of the commodity price boom resulting from the sustained rapid
growth in the Chinese economy. The Rudd Government proposed the Resource Super

26

Mr Peter Colley, National Research Director, Construction, Forestry, Mining and Energy Union
Proof Committee Hansard, 22 February 2012, p. 33.

27

The Economist, 11 February 2012, p. 45; provided as additional information 4.

28

Mr David Richardson, Australia Institute, additional information 11; The Economist,
11 February 2012, pp 45–46.

29

Fortescue Metals Group, Submission 26, p. 5.
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Profits Tax (RSPT) in May 2010, which incorporated many of the features of the tax
proposed by Henry and was similar to the Petroleum Resource Rent Tax which has
operated successfully in Australia for twenty years. The mining companies, however,
responded with an advertising campaign costing around $20 million. Prime Minister
Gillard announced in July 2010 that the RSPT would be replaced with a watered down
Minerals Resource Rent Tax (MRRT). The outline of the MRRT had been developed
in 'negotiations' with the three largest miners; BHP-Billiton, Rio Tinto and Xstrata.
Details were referred to an advisory Policy Transition Group, co-chaired by former
BHP chairman Don Argus and Minister Ferguson. The Government agreed to all the
Group's recommendations in March 2011 and released draft MRRT legislation in June
2011. After a short inquiry by the House Economics Committee, the bills were passed
by the House of Representatives in November 2011.
1.49

The majority report comments:
The consensus from industry, even from opponents to any resource rent tax
being imposed on the minerals sector, is that it represents a significant
improvement on the RSPT.

1.50
That is a fair representation of the industry's view. But the industry holds this
view just because the MRRT imposes much less tax on them than would have the
RSPT. All industries would regard it as an improvement to halve a prospective tax on
them. This is not a reason to think that in a public policy sense the MRRT is
preferable to the RSPT.
1.51

As Professor Quiggin noted:
The original [RSPT] proposal was designed more in line with the
theoretical ideal… It would have been better to raise substantially more
with the original proposal for the RSPT and to use that to finance the
various tax reductions that were proposed…It would certainly be desirable
to go back to the original RSPT proposal.30

1.52
There have been claims that the resource rent tax should have been subject to
lengthy consultations with mining companies and a green paper/white paper process.31
This ignores the extensive consultation on the theory of the tax done by the Henry Tax
Review and the extensive consultation by the Ferguson-Argus group on the details of
the implementation. If mining companies chose not to put their views to these reviews
about the best mechanisms for returning a fair share of mining profits to the
community, this is their own fault.

Resource rent taxes
1.53

The majority report is quite right when it comments:

30

Professor John Quiggin, Proof Committee Hansard, 22 February 2012, pp 1–2 and 7.

31

For example, Dr Alan Moran, Institute of Public Affairs, Proof Committee Hansard,
21 February 2012, p. 14.
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Rent taxes have a noteworthy history in Australia and have an accepted
place in Australian tax policy. They are widely acknowledged by academics
and tax experts as being more efficient methods of taxation than
output-based royalties.

1.54

This view has been reiterated by academic experts:
Resource rents are larger in this economy than in any other developed
country except Norway. A resource rent is potentially a source of taxation
that has relatively little distortion of economic activity, so it is a lower cost
form of taxation than most of the ways in which we raise taxation.32
…a tax targeted at rents, at the profit in excess of the normal rate of profit
gained from access to these mineral resources, is the most efficient basis for
taxing minerals.33

1.55
The Greens had called for a resources rent tax even before the Henry Tax
Review was released.34
1.56
Even the mining industry lobby and some trenchant critics of the MRRT
acknowledge the merits of a resources rent tax:
We have conceptually…argued that there is a strong case for…a shift from
output based royalties to profits based where there is a better sharing of risk
and reward.35
…in theory, resource rent taxes are a very good idea…if you were
designing a system ab initio you would actually use a combination of taxes,
so in theory you would use properly designed royalties, properly designed
resource taxes and properly designed upfront auctions.36
…the normal economics profession generally would say a profits rated tax
is better than a royalty…37

1.57
It is likely that the reason the large mining companies were so opposed to the
original RSPT was not that this resource rent tax would not work but that it would
have worked very well and been adopted around the world. As Professor Quiggin put
it:
…it is true that some of the multinational mining companies are concerned
about Africa…they are worried that those jurisdictions may follow our

32

Internationally regarded expert on mining taxes Professor Ross Garnaut, Senate Select
Committee on the Scrutiny of New Taxes Hansard, 19 November 2010, p. 26.

33

Professor John Quiggin, Proof Committee Hansard, 22 February 2012, p. 1.

34

See, for example, Senator Bob Brown, 'A tax on resources profits would benefit all of us',
Sydney Morning Herald, 6 April 2010.
Mr Mitch Hooke, Minerals Council of Australia, Proof Committee Hansard, 21 February 2012,
p. 30.

35
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Professor Henry Ergas, Proof Committee Hansard, 21 February 2012, pp 4 and 9.
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Dr Alan Moran, Institute of Public Affairs, Proof Committee Hansard, 21 February 2012, p. 17.
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example and also seek to secure a better and more efficient return, reducing
international profitability.38

Estimates of revenues from MRRT and RSPT
1.58
It has increasingly become apparent that the MRRT not only foregoes much
of the revenue the RSPT would have raised, but that design flaws may mean that it
will not cover the cost of programmes intended to be funded from it. Over 40 per cent
of the revenue may be returned to the mining industry through cuts in company tax
and infrastructure spending to benefit the mining sector.
1.59
The table below summarises revenue projections. It should be noted that the
first MRRT projections were based on stronger assumptions about commodity prices
than were the RSPT projections.39 The reduction in revenue between the RSPT and
the MRRT is therefore understated in the table. A study commissioned by the Greens
estimated that the reduction (on an 'apples with apples' basis) is between $73 billion
and $115 billion.40 An AFR journalist estimated that the reduction is at least
$100 billion.41
1.60
The Treasurer questioned these estimates at his recent appearance at the
National Press Club.42 If he wants these criticisms to have credibility he should release
Treasury calculations on the different amounts of revenue based on the same
assumptions on exchange rate, commodity prices and volumes, instead of just saying
that the RSPT is no longer government policy.43
1.61
Given the reduction in revenue projections for 2014-15 revealed in the
2011-12 Budget and MYEFO, it is likely projected revenue from the MRRT has also
fallen for the subsequent years. If revenue projections for the out-years are scaled
down as much as for the forward estimates, then the cumulative revenue to be
collected by 2020-21 would now have dropped from $39 billion to around $25 billion.

38

Professor John Quiggin, Proof Committee Hansard, 22 February 2012, p. 2.

39

This was not made clear at the time, leading to surprise about how little the apparent drop in
revenue was between the RSPT and MRRT in the first two years. Interviewed on Lateline on
14 July, Treasurer Swan conceded that higher commodity prices had increased the revenue over
the first two years by $6 billion.
Naomi Edwards, 'An analysis of the impact of switching from the RSPT to the MRRT',
28 March 2011.
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John Kehoe, 'Mining tax hole tops $100bn', Australian Financial Review, 24 February 2011.
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In responding to a question after his speech, the Treasurer said 'this nonsense argument that all
of this revenue was lost by the change of the design from the RSPT to the MRRT, it is simply
rubbish. It is based on 10-year projections which are unreliable. It is based on a whole set of
assumptions'; 5 March 2012.
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Treasury response to questions on notice from supplementary budget estimates, October 2011,
no. 668.
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Table G2: RSPT and MRRT revenue projections, $ billion
RSPT

MRRT

2010-11
Budget

FoI

Economic
Statement
2010

FoI

MYEFO
20101-11

2011-12
Budget

MYEFO
2011-12

2012-13

3.0

3.0

4.0

4.0

3.3

3.7

3.7

2013-14

9.0

9.0

6.5

6.5

4.1

4.0

3.8

3.4

3.1

2014-15

12.5

6.5

2015-16

12.5

5.5

2016-17

12.5

4.0

2017-18

14.5

3.0

2018-19

13.5

3.0

2019-20

11.5

3.0

2020-21

10

3.0

total

99

38½

Sources: 2010-11 Budget Paper No. 1, pp 5–15; Economic Statement 2010, p 32; Treasury, Freedom of Information request,
14 Feb 2011; MYEFO 2010-11, p. 283; 2011-12 Budget Paper No. 1, pp 5–35; MYEFO 2011-12, p. 319.

1.62
The projections above do not include the impact of the increases in royalties
announced by the NSW Government last year, which is projected to raise $0.9 billion
over the forward estimates for the state government and will be rebated to the
companies paying the MRRT.
1.63
Many commentators have become increasingly concerned about the generous
provisions in some of the details of the MRRT, leading them to lower their view of the
likely revenue.44 The definitions of mining expenditure which can be deducted from
revenue seem quite broad. For example, they extend to provision of a community
aquatic centre in a nearby town.45 Native title payments are also deductible.
Budgetary impact of the package of bills
1.64
On available information the package of bills will result in a net addition to
government revenue over the forward estimates period (Table G3). It appears,
however, unlikely that there will be enough net revenue to fund the company tax cut
and regional infrastructure fund which the Government has also linked to the MRRT.
It is arguable that as the MRRT is only around 1 per cent of government revenue it
does not matter unduly whether the revenue from the MRRT matches the cost of the

44

For example, scepticism about revenue projections is expressed by BDO accountants,
Submission 3.

45

MRRT Explanatory Memorandum, pp 61–62.
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other initiatives and that 'what matters is the overall fiscal balance'46 which is
budgeted to be in surplus over the forward estimates. But it would still assist in having
an informed debate for the Government to clarify their intentions regarding the
company tax cut.
Table G3: Budgetary impact of the MRRT package
2012-13

2013-14

2014-15

3.8

3.7

3.1

Superannuation guarantee increase

0

-0.2

-0.5

Superannuation rebate for low income earners

0

-0.9

-1.0

-0.6

-0.7

Not available

0

-1.1

-1.0

3.2

0.8

<0.6

Company tax cut

-0.3

-1.4

Not available

Early company tax cut for small business

-0.1

-0.1

Not available

Regional infrastructure fund

-0.7

-0.9

-0.7

Minerals resource rent tax

Higher superannuation contribution cap for >50s
Small business instant asset write-off and pooling
Total
Other initiatives

Sources: MYEFO; budget papers; Treasurer, 'Documents for Senate Order Relating to the Mineral Resource Rent Tax',
8 February 2012.

1.65
There have been concerns expressed that in the longer term commodity prices
may fall back from their current highs, and so the revenue raised from the MRRT will
be on a downward trend. One countervailing factor will be the increasing volumes that
should flow from the vast amount of investment currently underway.
1.66

Professor Quiggin pointed out another countervailing force:
…as the mineral sector declines, we can expect to see expansions in other
parts of the traded goods sector that have been constrained by the strong
growth in the mineral sector.47

1.67
Another area of contention is the extent to which increases in the
superannuation guarantee reduce the cost of age pensions. On the one hand, Mercer
claims 'higher short term tax concessions are more than offset by long term savings in
funding the age pension'.48 On the other hand, ACCI claim 'projected budget savings
on pension outlays are grossly outweighed by the cost to the budget from the increase

46

Mr Rob Heferen, Executive Director (Revenue Group), Department of the Treasury,
Proof Committee Hansard, 22 February 2012, p. 67.

47

Professor John Quiggin, Proof Committee Hansard, 22 February 2012, pp 3–4.

48

Mercer, Submission 13, p. 2.

Page 133

in the superannuation guarantee'.49 A Treasury memo says that 'only part of the
revenue foregone in tax concessions in superannuation will be offset by a reduction in
pension outlays'.50
Concerns about volatility of revenue
1.68
Concerns have been expressed about the volatility of the revenue from the
MRRT:
…because the tax base is so volatile the value of that tax revenue to the
community is less than the dollars it involves might suggest…51

1.69
These concerns are exaggerated. Firstly, the MRRT only represents around
1 per cent of government revenue so volatility in it will not translate into large
volatility in overall government revenue. Secondly, a tax that raises more money
during a boom and less during a slump acts as a useful counter-cyclical 'automatic
stabiliser' for the economy.

The MRRT rate
1.70
The tax rate in the RSPT was 40 per cent. This is the same as that
recommended in the Henry Tax Review.52 It is also the rate that has applied to
offshore oilfields under the Petroleum Resource Rent Tax and even the harshest critics
of the MRRT have offered no evidence that the PRRT has significantly stifled
investment.53
1.71
The MRRT has seen the rate slashed to an effective rate of 22½ per cent
(obfuscated as a 30 per cent rate less an 'extraction allowance'). No economic reason
was given for the reduction.
1.72
As the OECD commented, 'the proposed tax is set at a relatively low level and
therefore the taxation of profits of mining companies is likely to remain much lower
than before the mining boom'.54 Professor Ross Garnaut, a global expert on resource
taxation, commented '22½ per cent tax is not too high. And it could be higher without
distorting investment.'55

49

Australian Chamber of Commerce and Industry, Submission 14, pp 10–11.

50

http://www.treasury.gov.au/documents/1956/PDF/Information_briefing_national_savings.pdf

51

Professor Henry Ergas, Proof Committee Hansard, 21 February 2012, p. 11. This point was
also made in article Professor Ergas wrote with Mark Harrison and Jonathan Pincus, 'Some
economics of mining taxation', Economic Papers, December 2010.

52

Australia's Future Tax System, December 2009, recommendation 45, p. 231.

53

Dr Alan Moran, Institute of Public Affairs, Proof Committee Hansard, 21 February 2012, p. 15.

54

OECD, Economic Surveys: Australia, November 2010.

55

Professor Garnaut, Senate Select Committee on the Scrutiny of New Taxes Hansard,
19 November 2010, p. 34.
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1.73

Other countries with resource rent taxes often apply higher rates.
Table G4: Resource rent taxes
Australia (petroleum)

40

Norway (petroleum)

50

United Kingdom (petroleum)

50

Timor Leste (petroleum)

22½

Namibia (petroleum)

25 minimum

Malawi (mining)

10

PNG (mining)

70 less standard company tax rate

Ghana (mining)

35

Liberia (mining)

20

Mongolia (copper, gold mining)

68

Sources: Land, B 'Resource rent taxes' in Daniel, Keen and McPherson (eds) The Taxation of Petroleum and
Minerals, Routledge, 2010; Treasury, 'International Comparison – Mining Taxation', 9 November 2011.

1.74
Even without making any other changes, restoring the MRRT to 40 per cent
would raise almost an additional $20 billion over the forward estimates.
Recommendation G1
1.75
That the rate of MRRT be set at the 40 per cent proposed in the Henry
Tax Review rather than an effective 22½ per cent.

Minerals covered by the MRRT
1.76
While the RSPT applied to almost all minerals, the MRRT only covers iron
ore and coal.56 An example of a project now excluded is the Olympic Dam, the
world's largest uranium deposit and fourth largest copper deposit.
1.77
The exclusions mean that Australia now has in effect three rates of resources
rent tax: 40 per cent for oil and gas, 22½ per cent for iron ore and coal and zero for
other minerals. This will distort investment away from iron ore and coal towards other
minerals. No cogent argument has been put for this treatment. Indeed, Treasury has
said:

56

In the early years at least the revenue raised will predominantly come from iron ore; Senate
Select Committee on the Scrutiny of New Taxes, The Mining Tax: a Bad Tax out of a Flawed
Process, June 2011, pp 70–71; based on Treasury, spreadsheet released under Freedom of
Information, 14 February 2011.
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Treasury is not aware of any independent research or reports recommending
the restriction of the Minerals Resource Rent Tax to iron ore and coal.57

1.78
The restriction to iron ore and coal has been criticised by the IMF, the OECD
and academic experts. For example, the OECD has argued:
…the MRRT is likely to distort investment incentives between mining
projects of coal and iron ore and those on other resources that are not
subject to the tax.58

1.79

A global expert on resource rent taxes commented:
…if two mines are equally profitable, are the same size, take the same
length of time and the same amount of exploration to bring into production
there is no economic reason to tax iron ore more heavily than uranium, for
example…not every iron ore mine is large and profitable, and not every
other kind of mine is small and unprofitable.59

1.80
At the Committee's hearings, a number of witnesses, from across the political
spectrum, questioned the restriction to just coal and iron ore:
I see no reason for exempting these other commodities.60
The fact of taxing those resources while not taxing others will distort
investment as between coal and iron ore on the one hand and untaxed
resources on the other.61
…we have introduced it for just two industries…one should treat all
corporations in a similar way…62
…plenty of other sectors of the mining industry are also hugely profitable,
and I think of copper and gold. A more consistent tax would be applied
more broadly.63

1.81
The only justifications proffered for this restriction is reducing the number of
companies paying the tax and the statement in the majority report that:
…it focuses on the most profitable resources—iron ore and coal—
significantly reducing the number of companies that would be affected by
the new taxation arrangements.

57

Treasury, response to question on notice no. 667 from supplementary budget estimates,
October 2011.
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OECD, Economic Surveys: Australia, November 2010.

59

Professor Ross Garnaut, Senate Select Committee on Scrutiny of New Taxes Hansard,
19 November 2010, pp 30–31.

60

Mr David Richardson, Australia Institute, Proof Committee Hansard, 21 February 2012, p. 26.
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Professor Henry Ergas, Proof Committee Hansard, 21 February 2012, p. 3.
Dr Alan Moran, Institute of Public Affairs, Proof Committee Hansard, 21 February 2012, p. 15.
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Mr Peter Colley, National Research Director, Construction, Forestry, Mining and Energy
Union, Proof Committee Hansard, 21 February 2012, p. 32.
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1.82
Where it says 'most profitable', it should read 'currently most profitable'. It is
hard to predict in advance which commodity prices will rise sharply and generate
windfall profits. For example, there is discussion currently about the prospects for
prices of rare earths rising very high. This is another reason why the prudent approach
is to set a uniform taxation regime for all minerals so that super profits are taxed
wherever they may occur in the future.
1.83
A particular anomaly is gold. The price of gold is, even after some recent
decline, near an all-time high. An analysis commissioned by the Greens estimates that
removing gold's exemption from the MRRT would restore around $2 billion to
revenue collected over the next decade.64
1.84
Asked to defend the restriction to iron ore and coal at the hearing, the
Minerals Council's CEO, Mr Mitch Hooke's response was:
At the risk of appearing flippant, oils ain‘t oils and minerals ain‘t
minerals.65

1.85

When then asked specifically about the exclusion of gold, Mr Hooke asserted:
…there is no money in it, in putting a resource rent tax on gold... 66

1.86
Asked to justify this, Mr Hooke claimed there was modelling of the gold
sector in the Minerals Council's submission.67 The submission contains no such
modelling.68 There is a reference in a footnote in the submission to a paper prepared at
the request of the Minerals Council by KPMG.69 A Google search for this title
produced a short paper asserting a result from modelling but no details of this
modelling. The Minerals Council should provide an explanation to the Committee for
this discrepancy.
1.87
When Treasury were asked to justify the exclusion of gold, Treasury argued
'if you just chose to apply a rent tax on gold, which is often found in deposits with a
number of other minerals, and you were not intending to tax those other minerals, then
64

Naomi Edwards, 'Golden Daze: estimated revenue impact from extending MRRT to gold',
11 August 2011. The author conservatively assumed the gold price would ease back from
US$1,600 per ounce in 2011 to $1,450 in 2016. The latest forecast from the Bureau of
Resources and Energy Economics is that the gold price will average US$1,850 in 2012;
Resources and Energy Quarterly, December quarter 2011, p. 47.
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Mr Mitch Hooke, Chief Executive Officer, Minerals Council of Australia, Proof Committee
Hansard, 21 February 2012, p. 32.
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Mr Mitch Hooke, Chief Executive Officer, Minerals Council of Australia, Proof Committee
Hansard, 21 February 2012, p. 32.
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Mr Mitch Hooke, Chief Executive Officer, Minerals Council of Australia, Proof Committee
Hansard, 21 February 2012, p. 32.
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Minerals Council of Australia, Submission 20.

69

KPMG, 'Potential financial impacts of the Resource Super Profits Tax on new mining projects
in Australia', June 2010.
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there would be complexities associated with apportioning revenue and expenses to
work out the profits that are attributable to the gold as opposed to the other resources
that are found in the same mine'.70 This would not be an argument against taxing all
minerals. It also seems inconsistent with the fact that for decades gold mining was
exempt from tax.
1.88
Treasury have not disclosed the cost to revenue of excluding minerals other
than coal and iron ore but they should. The excluded minerals account for about a
quarter of the value of mining exports but it is not known what proportion they
comprise of mining profits. For illustrative purposes, if their exclusion cuts the MRRT
revenue by a quarter, then this alone reduces revenue over the forward estimates by
around $3½ billion.
Recommendation G2
1.89
That the MRRT's coverage be extended to that proposed for the RSPT,
including gold, silver, diamonds, uranium, rare earths, nickel, copper, zinc and
bauxite. At an absolute minimum, gold miners, who are garnering windfall
profits from an unanticipated near record price for gold, should be brought
under the MRRT along with coal and iron ore miners.
Recommendation G3
1.90
That if minerals other than iron ore and coal are excluded from the
MRRT, this be treated as a 'tax expenditure' and the cost to revenue be disclosed
annually in Treasury's Tax Expenditures Statement.

The MRRT and state royalties
1.91
Many economists believe that royalties are an inefficient tax while a resources
rent tax is a very efficient tax. This is why the Henry Tax Review recommended
replacing royalties by a 40 per cent resource rent tax.
1.92
The MRRT in its current form, however, rather than replacing royalties leaves
them being paid but then rebates them for some projects. The administrative and
compliance costs of collecting royalties remain.
1.93
Given these problems it would now be better to remove totally from the bill
the refund of royalties. This would leave the states able to set royalties as they see fit
but be answerable for doing so rather than having the Australian taxpayer meet the
bill. It would also increase the amount of revenue raised by the MRRT by perhaps
around $7-8 billion, depending on how much of the $8.6 billion in state royalties on
coal and iron ore come from projects below the MRRT threshold.
70

Mr Patrick Sedgley, Manager, Resource Tax Unit, Department of the Treasury, House
Economics Committee Hansard, 8 November 2011, p. 9. Fortescue Metals Group make a
similar point; Submission 26, p. 8.
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Table G5: State Mining Royalties, 2011-12, $ billion
NSW
Coal

Vic

1.7

Qld

WA

SA

Tas

NT

2.8

Iron Ore

4.5
4.1

Other

0.1

Total

1.8

0.05

Total

4.1

0.5

0.7

0.2

3.3

4.8

0.2

0.05

0.2

1.7

0.2

10.3

Source: State budget papers.

Recommendation G4
1.94

That royalties are not rebated under the MRRT.

The treatment of future royalty increases
1.95
While the Henry Review recommended replacing royalties, it also considered,
as a second-best option, crediting the companies for royalties paid. It was very clear,
however, that if the latter option is adopted, 'the state royalty regimes would need to
be fixed at a particular point in time to ensure that the Australian government does not
automatically fund future increases in royalties'. 71
1.96
Under the RSPT 'the refundable credit will be available at least up to the
amount of royalties imposed at the time of announcement, including scheduled
increases and appropriate indexation factors'.72
1.97
Given this, it is very odd that the large mining companies apparently assumed
when negotiating the MRRT that 'all royalties' included all future increases, rather
than seeking that this be clarified. The wording used in the heads of agreement
between the new Gillard Government and big three mining companies said 'all state
and territory royalties will be creditable…', leaving this unclear. Dr Henry's
interpretation was 'it is my understanding that there would be no credit provided under
the MRRT for those future increases… it does not say 'all future royalties'…'73
1.98
After the election the Policy Transition Group (chaired by former BHP chair
Don Argus and Resources Minister Martin Ferguson) recommended 'all current and
future state and territory royalties on coal and iron ore should be credited', which the
Government accepted. There is also a vague reference that governments 'should put

71

Australia's Future Tax System, December 2009, p. 240.

72

The Resources Super Profits Tax, 2010, p. 31.

73

Dr Hen Henry, Secretary, Department of the Treasury, Senate Committee on the Scrutiny of
New Taxes Hansard, 22 November 2010, pp 9 and 12.
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in place arrangements to ensure that the states and territories do not have an incentive
to increase royalties', but no detail on what form such arrangements might take.
1.99
The Western Australian, New South Wales and Tasmanian Governments have
already announced royalty increases. Under the terms of its current policy the Gillard
Government will have to refund these additional royalty payments to the companies
paying them, which could reduce revenue from the MRRT by a further $3 billion over
the next few years, and possibly a cumulative reduction approaching $10 billion by
2020.
1.100 It is clearly intolerable to allow the states to erode the revenue of the MRRT
in this way. They have effectively been given a "blank cheque". As the OECD put it,
'royalties should also be eliminated, rather than credited to MRRT payers by the
federal government, to simplify the tax system and remove states‘ incentives to raise
royalty rates further, with counterproductive effects'.74
1.101

This point was made by a number of witnesses:
The tax invites state governments to increase royalty rates, thus
exacerbating any inefficiencies those royalties cause…75

1.102 The Government has threatened to cut grants to states which increase royalties
after July 2011 but this may prove politically difficult. This threat may, moreover, be
circumvented by the Commonwealth Grants Commission's principles of horizontal
fiscal equalisation. A state receiving a smaller grant would have less financial capacity
and so would receive a larger share of the GST revenue allocated between the states.
1.103 The Government has now added this problem to the terms of reference for the
GST Distribution Review being conducted by Nick Greiner, John Brumby and
Bruce Carter.76
1.104 A better response if royalty rebating is not removed totally would be to
restrict it to royalties that were in place when the MRRT was first announced.
Recommendation G5
1.105 That if royalty rebating is not totally removed from the MRRT, it should
at least be removed for that component of state royalties increased after 1 July
2011.
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OECD, Economic Surveys: Australia, November 2010.
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Professor Henry Ergas, Proof Committee Hansard, 21 February 2012, p. 3.
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Government,
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Review,
Terms
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Reference,
www.gstdistributionreview.gov.au/content/Content.aspx?doc=tor.htm. See the discussion in the
majority report and also in the Australian Financial Review, 9 January 2012.
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The uplift rate
1.106 The 'uplift rate' incorporated in the RSPT was the long bond yield and this
was increased in the MRRT to the bond rate plus 7 per cent. By comparison the PRRT
has an uplift rate of the bond rate plus 5 per cent. (The 'uplift rate' is also known as the
'allowance for corporate capital'.)
1.107 To understand where it comes from, it is necessary to go back to the 'Brown
tax'. US academic Cary Brown proposed that essentially the government be a 'silent
partner' with the mining company, sharing both the profits and the losses. In a typical
mining project there are losses in the early years as the mine is developed before
production starts, so initially the government will be contributing rather than raising
revenue. The Henry Tax Review did not go quite this far. Instead it proposed that
losses could be carried forward and offset against tax payments when the project
became profitable (or offset against profits from other projects by the same company).
Deferring the government's contribution to losses in this way would, however,
effectively reduce the contribution in present value terms. To avoid this, the Henry
Tax Review recommended that an uplift rate be applied. As the deferral is 'akin to a
loan from the investors to the government'77, the Henry Review argued the appropriate
rate was that paid on government bonds, rather than any rate related to the riskiness of
the investment project.
1.108 The RSPT scheme essentially accepted the Henry Review's argument. It set
the 'uplift rate' at the government bond rate. Perhaps due to the term 'super profit' in
the RSPT, this was then (mis)interpreted as indicating that the government viewed any
rate of profits above the government bond rate as 'super' or 'excessive' profits.
1.109 When the MRRT was announced, the uplift rate had itself been uplifted to the
bond rate plus 7 per cent. There was no explanation given as to why 7 per cent was
chosen. It has been criticised as too high. For example, Professor Fane said the 'credits
have been carried forward at much too high a rate…That is a very substantial
incentive to delay projects, to hold these credits for as long as possible. That is a kind
of subsidy to the mining companies.'78
1.110 Some have argued that a premium needs to be added to the uplift rate to allow
for the risk that the government does not meet its promise to allow past losses to be
offset against profits. But the bond rate already includes a small premium for the small
possibility that the government will default on its obligations. So the only appropriate
margin to add to the bond rate on this basis would be a reflection of any additional
risk that the government is more likely to abandon retrospectively its promise to allow
losses to be offset than it is to default on a bond.
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30 March 2011, p. 26.
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1.111

The CFMEU argue that:
The restriction of the uplift rate in the RSPT to the long term bond rate was
possible overly restrictive relative to the cost of funds to mining companies.
However the major increase in the uplift rate in the MRRT to the
LTBR + 7% is overly generous. So much so that at several points in the
Issues Paper of the Policy Transition Group there is discussion of measures
to minimise potential company practice of holding on to MRRT
deductions/losses in order to simply derive profits from the uplift rate.79

Starting base and depreciation arrangements
1.112 For new mining projects starting after July 2012, the initial investment can be
written off immediately rather than depreciated over years. This means companies will
pay no MRRT until they have made enough profit to cover the initial investment
(compounded at the uplift rate).
1.113 For existing projects, companies are able to calculate a 'base value' and the
company can deduct depreciation on this base value when calculating its profit on
which the mining tax is levied. Under the RSPT, the starting base for project assets
was accounting book value, the depreciated value of the investment carried in the
accounts. This was changed in the MRRT to allow the company to choose either a
book value which would be uplifted or a market valuation which is not uplifted. For
long-lived infrastructure that was bought or developed before the mining boom and
has been depreciated for a long while, the market value may be much higher than the
book value. While book value is known and audited, the market value is not. The
Argus-Ferguson Group's report 'notes that market valuation of the starting base could
have a significant bearing on taxpayer liabilities for MRRT, and that different
valuation methodologies and assumptions can produce quite different results'. There is
a need to ensure that valuations are done by approved independent valuers under clear
guidelines.
1.114 There is also a conceptual inconsistency in allowing a company to claim that
the value of mine infrastructure has fallen over time when claiming depreciation
deductions to reduce company tax payments and then turning around and saying its
value has increased so that it can be depreciated again to reduce payments of MRRT.
1.115 Companies electing to use book value will be provided with what the
Government calls 'generous accelerated depreciation'; they are allowed to depreciate it
over five years. The reason for this generosity is not clear. The Ralph Report had
recommended the abolition of accelerated depreciation and a cut in the company tax
rate from 36 to 30 per cent because of the distorting effects of accelerated
depreciation, and this argument seemed to have won bipartisan support.
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1.116 Mining companies had argued that the MRRT was a 'retrospective tax' as it
applied to revenues from mines developed before it was introduced. This conflicts
with the normal idea that retrospectivity refers to taxing revenue earned before a tax is
introduced. Indeed on the mining companies' definition, any increase in income tax
would be retrospective as it taxed the returns to earlier education. Nonetheless, it
appears that fear of the MRRT being labelled retrospective may be why these
concessions were allowed.
1.117 Disturbingly the base value includes not just the cost of mining infrastructure
but the value of the minerals themselves. This means the base value, and so the
amount of depreciation that can be claimed, will have been inflated by the run up in
commodity prices. So at the same time as the Government is claiming to be taxing
these windfall gains it is allowing deductions that increase with the windfall gains.
Furthermore, if the starting base is calculated on the current high commodity prices,
and the commodity prices then fall, the depreciation on the starting base may wipe out
any tax liability.80 As Fortescue put it:
…with the concessions that have been given that relate to the market
valuation and the ability to write them off there has been an underestimate
in how quickly they can be written off. The tax shield is much larger than
Treasury believes…81

1.118

There has also been criticism of this approach from academics:
…depreciating assets based on market valuation is not generally accepted
accounting practice, yet it is allowed in the legislation. In simple terms, a
mining asset that cost $100 million to bring to production might today be
worth $350 million if sold on the open market. A miner could use this
higher valuation to calculate depreciation, which would reduce the profit
subject to the tax.82

1.119 There is very little information publicly available about the likely size of these
allowances. Fortescue at the hearing estimated that they may have a starting base of
around $14-15 billion which they could depreciate over a period of 'well under 25
years'.83 To use round numbers, if this is $15 billion over 15 years, it would be an
allowance of around $1 billion a year. This is a large proportion of Fortescue's
operating profit in 2011 of $2.6 billion and almost the equivalent of their operating
profit in 2010 of $1.1 billion.
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1.120 While Fortescue said they would be depreciating over 'well under 25 years',
Treasury is only assuming the industry as a whole is depreciating over 'slightly less
than 25 years'.84
1.121 Treasury's defence of the starting base was to point out it was in the heads of
agreement between the Government and the largest mining companies rather than to
defend it in economic theory.85
1.122 There also may be anti-competitive aspect to the manner in which the starting
base allowance operates. A number of witnesses believe the arrangements will favour
large miners at the expense of small:
…well established mines will not produce the MRRT profits on which
MRRT will be paid initially, whereas emerging miners will have MRRT
profits on which MRRT tax will be paid.86
…independent financial modelling by the University of WA…shows that
small emerging miners will pay a higher effective tax rate than large mature
miners.87
[the MRRT] is prejudicial to the junior companies…a mining company who
just by nature had an asset before an arbitrary date which means they pay a
lower rate of tax because of the shelter they get from those assets. They
happen to be the biggest and because they happened to be the ones who
were in the room on that day negotiating, they got that provision built in.88

1.123

The arguments are well summarised by the CFMEU:
Using current market value…enables companies to claim a deduction for
costs they have never incurred. This is clearly a rort. That mining assets
experience capital gains is already a benefit for resource companies;
allowing them to claim starting base losses based on that capital gain is
extraordinarily and unnecessarily generous.89

Recommendation G6
1.124 That the starting base for existing projects be restricted to the
depreciated book value of what the companies have actually spent on mining
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infrastructure, rather than including the inflated market value, as this is a more
prudent option to avoid the risk of eroding the revenue.

The taxing point
1.125 The MRRT is applied at the 'run of mine stockpile' (colloquially the 'mine
gate') rather than the point of sale. This is conceptually correct as the MRRT is meant
to be a tax on the resources themselves rather than also on the value added in
processing (such as crushing, washing, sorting, separating and refining) and transport.
The challenge this poses, however, is that the taxing point price is not directly
observable but must be calculated by subtracting relevant items from the sale price.
This poses a particular challenge for Victorian brown coal, which is predominantly
used by vertically integrated electricity generators.
1.126 Treasury has said that large vertically integrated companies with their own
railways lines cannot deduct the amount they charge third parties for access to it,
which may contain a monopoly rent component, but can only deduct the amount that
would be charged in a competitive market. Again this is conceptually right but in
practice hard to calculate and potentially open to challenge.
1.127

One of the mining companies affected said there is a:
…lot of subjectivity as to how you calculate those…90

1.128

The CFMEU submit that:
There will be ongoing tension, and no doubt disputes and/or litigation over
a system where the taxing point is some distance (geographically and in the
value chain) from the point at which a market price is more readily
determined…the design of the taxing point should seek to maximise tax
raised…91

1.129

A similar concern is expressed by the Uniting Church who comment:
…we are concerned with the potential for abuse within this section of the
legislation. We do not believe that the wording precludes companies from
transferring loss between partner and/or associated entities in order to avoid
their obligations under law.92

1.130

Professor Ergas warned:
…the issues that will arise…will include timing issues, revenue recognition
issues and particularly cost allocation issues; what the allowed rate of return
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on the downstream assets should be; how that allowed rate of return should
be allocated; what the relevant asset base downstream is; and at what pace
those downstream assets should be depreciated.93

Refundability of losses
1.131 Under the RSPT losses would be refunded when a project is closed and the
loss unable to be transferred to another project. This was a feature of value to smaller
miners with single projects that could not transfer losses from one project to another.
It never attracted much support from the industry. As most small miners are likely to
be excluded from the MRRT due to the threshold anyway, it is hard to see this change
– the only change since the RSPT with the potential to increase revenue – having any
significant effect.
1.132 To the extent that an uplift rate above the bond rate is justified as being to
compensate for the risk that the company never benefits from credits for losses
because it never makes a profit, it would be double counting to also refund losses.

Other concerns raised by the mining industry
1.133 Fortescue described the MRRT as 'a tax that is biased against debt financing
because it doesn't allow financing costs as a deduction'.94 But the MRRT also does not
allow deductions for the cost of raising equity finance. So it is not biased against debt
financing, it is neutral towards it. (By contrast, it can be argued that the company tax
regime is biased towards debt by allowing interest as a deduction.)
1.134 The producers of magnetite argued that this kind of iron ore should be treated
differently to the hematite variety of iron ore. On current forecasts magnetite will
make only a modest contribution to MRRT revenue collections. But the aim is to have
a regime in place that will be appropriate for the future and if some magnetite projects
become more profitable they should be covered. For the Greens, the argument about
whether magnetite mining more resembles hematite iron ore mining or nickel mining
is moot as the Greens want both iron ore and nickel treated the same way. Exempting
magnetite would also be an unhelpful precedent as it would likely lead to claims for
similar exemptions for categories of other minerals when they are temporarily less
profitable.

Review of the MRRT
1.135 The majority report suggests 'the most appropriate time to consider
amendments to the operation of the MRRT is after it has been in place for a number of
years'.95 Given the doubts that have been raised by the smaller miners and others about
93
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whether the MRRT will raise the budgeted revenue, this is too late to start such a
review.
Recommendation G7
1.136 That a review be conducted by March 2013 of the amounts of revenue
being raised by the MRRT and suggestions for redesign if it is not on track to
collect the budgeted amount. By this time the first two quarterly instalments will
have been paid. The review should involve independent experts as well as
Treasury officers. It should also cover the additional revenue that would be
raised were more minerals added to the coverage of the MRRT.

Sovereign wealth fund
1.137 The Greens believe that a proportion of the proceeds from the MRRT should
be quarantined in a sovereign wealth fund which could invest overseas while the
economy is booming and be drawn down after the boom.
1.138 There are two reasons. The first is inter-generational equity. There should be a
fund that can be drawn on after the resources are exhausted as a means of sharing the
benefits with future generations. The second reason is to address the challenge of the
'two speed' economy. A sovereign wealth fund investing offshore, by providing a
partial offset to the purchases of Australian dollars to buy our mineral exports, will
partly counteract the appreciation of the Australian dollar which has eroded the
international competitiveness of important export industries such as sophisticated
manufacturing, tourism and international education.
1.139 The CFMEU submits in favour of at least some of the revenue raised from the
MRRT being saved in a sovereign wealth fund:
…a resource taxation regime that provides for very long term,
publicly-owned funds that provide for investment capital and income
streams after the mining boom ends…resources rent taxes will inevitably be
subject to major fluctuations, so it is important that year-to-year
government budgets not be heavily reliant on it.96

1.140

Professor Quiggin said:
…in prosperous economic times we should run substantial surpluses and
identify those as a rainy day fund is one I endorse. Sovereign wealth funds,
including the Future Fund, have been one approach to that.97

1.141

Norway is often cited as a good example:
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The Norwegians have been particularly successful…They would be really
the ideal example of a country that has done a very good job in maximising
the returns from its natural resources. Norway is routinely ranked at the top
of international living standard comparisons. he result has been the capacity
to finance a very wide range of social services while maintaining, certainly
by Scandinavian standards, a pretty competitive tax regime for the rest of
the economy.98

Recommendation G8
1.142 That a sovereign wealth fund to established and a proportion of the
revenue raised from the expanded mining tax, envisaged in the above
recommendations, be placed in the fund.

Small business tax simplification
1.143 Part of the proceeds from the MRRT is being directed to assist small business.
Many small businesses are suffering from the impact of the mining boom on the
exchange rate, interest rates and wages while only a relatively small number,
concentrated in certain regions, are benefiting from the boom.
1.144 Apart from the company tax cuts (discussed below); there are three measures
which will make the tax system simpler for small business:


the small business instant asset write-off threshold will be increased from
$1,000 to $6,500;



the general and long-life small business pool will be consolidated so that
assets can be written off at one rate (15 per cent in the year of allocation and
30 per cent in other years); and



small businesses purchasing a motor vehicle will be able to write-off up to
$5,000 of its value immediately.

1.145

Business groups are unsurprisingly supportive:
…the proposed accelerated depreciation or instant write-off up to $5,000
and $6,500. We certainly would welcome that, albeit that it is of limited
value relative to the size of some of the investment that most of our
members make.99
Our small business members are supportive of a proposal in respect of the
accelerated depreciation arrangements. They will provide some cash flow
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benefit to the small business community at a time when the small business
community is very constrained…100

1.146 An increase in the instant asset write-off was recommended by the Henry Tax
Review, but the recommendation there was for an increase to $10,000. The Review
also suggested that the definition of small business be expanded from a turnover of
less than $2 million to less than $5 million.101 There seems less justification for
specific concessions favouring motor vehicles over other asset purchases.
Recommendation G9
1.147 That the Government examine whether it would be preferable to extend
the small business instant asset write-off threshold from $6 500 to $10 000 instead
of the accelerated initial deductions for motor vehicles.

The cut in the company tax rate
1.148 While not part of the package of bills before this inquiry, the Government has
said that the MRRT will fund a cut in the company tax rate from 30 to 29 per cent.
1.149 Professor Ergas initially expressed sympathy for a cut in the company tax cut
but then warned:
My first concern is where we are dealing with foreign investment and that
taxation on that investment is subject to dual taxation arrangements. In
those cases it may be that all that really happens is we lower our company
tax rate and taxes payable overseas rise, so there is merely a shift in taxable
income, not a net reduction in taxable income.102

1.150

Another problem he identified with cutting the company tax rate was:
…when you have too large a difference between the top marginal, personal
income tax rates and company tax rates, that you create undue incentives
for income shifting and then add to compliance costs as you try to offset the
effect of those incentives.103

1.151 Australia's company tax rate is compared with those in some peers in
Table G6. The standard rate is not out of line, although some countries apply much
lower rates to small business.
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Table G6: Company tax rates, %
Standard rate

Small company rate

Australia

30.0

30.0

Canada

27.6

15.3

France

34.4

15.0

Germany

30.2

30.2

Japan

39.5

24.8

Netherlands

25.0

20.0

New Zealand

28.0

28.0

United Kingdom

26.0

20.0

United States

39.2

20.1

Source: OECD tax database.

1.152 Company tax is budgeted to contribute around $80 billion a year in the
coming years so a cut in the rate from 30 to 29 per cent will lower company tax
collections by around $2½ billion a year.104 Large and highly profitable mining
companies and banks will be major beneficiaries of the company tax cut. The mining
industry accounts for the largest share—around a fifth—of gross operating surplus and
is dominated by large companies while the finance industry has the second largest
share and is dominated by the big four banks. A study estimated that BHP-Billiton and
Rio Tinto may save around $0.6 billion and the big four banks around $0.3 billion in
2013-14.105
1.153 By contrast with mining and banking, the industries which are suffering in the
two-speed economy, such as tourism, are more characterised by small businesses.
Sharing the wealth of the mining boom around would argue for directing reductions in
business taxation towards smaller businesses.
Recommendation G10
1.154 That the general company tax cut not be proceeded with, but that
consideration be given to providing more benefits for small business.
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Superannuation
1.155 The MRRT and superannuation bills are related because, due to the
concessionary tax treatment of superannuation, there is a cost to the budget of
replacing some wage increases by superannuation contributions. This cost is
(supposed to be) funded from some of the proceeds of the MRRT.
1.156 The SG increase is budgeted to cost $250 million in 2013-14106, but as the SG
increases over time the cumulative cost up to 2020-21 could reach $17 billion.107

Retirement income adequacy
1.157 There is considerable debate about whether a 9, 12 or 15 per cent SG is
sufficient to give someone working full-time an 'adequate' retirement income without
needing to call on the aged pension. This reflects differences in opinions on what level
of income is 'adequate' and assumptions about how many years the typical worker will
spend working and the rate of return earned by the superannuation fund.
1.158 The ACTU comment that 'adequate retirement income is widely agreed to
comprise between 60 and 65 per cent of gross pre-retirement earnings'.108 Consistent
with this, the Financial Services Council assumes that an 'adequate' retirement income
is 62.5 per cent of pre retirement income. On this basis they calculate that a 9 per cent
contribution rate is insufficient to generate an adequate retirement income.109 The
situation is worse for women than for men as women are more likely to have time out
of the workforce for child-rearing and have longer post retirement life expectancies.
1.159

Industry body ASFA provide the following example:
For someone on an income of $60,000 a year (a typical wage earner), with
SG at 9%, their income in retirement (including part Age Pension) after 35
years of contributions would be around $29,300 per annum (based on
retirement savings in today‘s dollars of $260,600). With the SG at 12%,
their retirement lump sum would be around $350,000 and their retirement
income would be $33,500. This can be compared to the ASFA Retirement
Standard expenditure needs for a single person of $21,957 for ―modest‖ and
$40,412 for ―comfortable‖ as at September 2011. The maximum single Age
Pension (including supplements) is $19,470 per year.110
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1.160 Australian Super give an example that increasing the SG from 9 per cent to 12
per cent would result in an additional $90,000 in superannuation accruing over a
working life.111

Compulsory superannuation
1.161 While libertarians object in principle to the compulsory nature of
superannuation,112 there is broad support for the idea that individuals when young can
be myopic and when they reach retirement age may regret not having saved more.
There is also an 'externality': those who have adequate retirement savings in
superannuation are not drawing on the public age pension and so reduce the load on
other taxpayers.
1.162

This is recognised by some business groups:
The main argument for compulsion is that it protects people from the regret
of not having saved enough for their retirement when they were younger. It
also protects societies from having to pay for safety-net benefits for those
irresponsible individuals who did not provide for their old age.113

1.163 The Henry Tax Review did not recommend increasing the SG from 9 to 12
per cent. This was, however, as ASFA point out,114 in the context of other
recommendations that would increase incomes in retirement such as halving the tax on
super funds earnings and raising the income tax threshold to $25 000.
1.164 The macroeconomic argument for compulsory superannuation is that (i)
Australia as a whole should save more and (ii) that compulsory superannuation is an
effective means of doing this. Saving more would allow Australia to invest more
without drawing so much on foreign savings, potentially allowing higher economic
growth, a smaller current account deficit and lower foreign debt. But it is not obvious
that Australia's national saving rate is 'too low'. Australia currently saves more than its
peers (although invests much more, hence the large current account deficit). If
Australia wants to save more, compulsory super probably achieves this. While there is
likely to be a partial offset from less voluntary saving, the best estimates suggest this
only offsets less than a third of it. (As high income earners already save a lot
regardless of tax concessions, making the superannuation tax concessions less skewed
to high income earners would also raise overall saving.)
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Who bears the cost of increasing the SG?
1.165 There has been some confusion about who will bear the cost of the increase in
the SG. Some argue the impression has been created that the entire cost will be funded
by the government from the proceeds of the mining tax (rather than just the cost to the
government of the tax concessions).115 But this is clearly not the case.
Administratively the cost will be paid by the employer and the issue is whether the
ultimate incidence of the SG stays with the employer or is passed on to the employee
in the form of lower pay rises.
1.166 Most economists believe that the ultimate incidence of the increased
guarantee will be on workers (in the form of slower growth in wages) rather than on
employers, and this view was confirmed at the hearings:
The expectation is that it [the SG increase] will be largely borne by
wages.116
The increase in the super guarantee will ultimately come out of wages.117
The increase in SG is affordable. It is over seven years. It will be more than
covered by wage negotiations…118

1.167 As the SG increases slowly though time, this should still allow real wages to
increase. A minority view held by some business groups is that employers will bear
the burden.119 These business groups do not explain why if workers have enough
bargaining power to force employers to meet the cost of the increased superannuation
over coming years, they cannot use the same bargaining power to get higher wages.
1.168 As the SG increase will be borne by workers rather than employers, there is
therefore no reason to think that the SG increase would have an adverse impact on
employment.
1.169

A trade union witness at the inquiry opined:
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…a figure of 0.25 per cent of an increase in wages is not the sort of number
which causes difficulty in terms of workplace wage negotiations. It is more
likely to be something like a rounding error than any sort of substantive
claim or a matter that there is a disagreement about. Government has given
business really longer than it needed to transition this and it should be able
to do it very comfortably…it is about half as slow as the last time that we
substantially moved the SG component.120

1.170 Supporting this view is the experience over the period when the SG was
increased from 6 per cent in 1997-98 to 9 per cent in 2002-03. Over this period, wages
grew by 33 per cent and profits grew by 41 per cent while employment increased by
10 per cent.
1.171 Further suggesting that the transition to a 12 per cent SG will not be disruptive
is the observation that:
…around 40 per cent of Australian workers already receive more than nine
per cent through a function of either workplace bargaining or additional
voluntary employer contributions. So there is already a substantial number
of people in the economy receiving up to about 12 per cent, or more in
some cases. This is about catch-up for the remaining 60 per cent of the
workforce.121

Impact of expanding superannuation assets
1.172 The SG has helped Australian superannuation funds to accrue almost
$1½ trillion in assets, the fourth largest in the world, and bigger than Australia's
annual GDP. According to the Financial Services Council, increasing the SG to 12 per
cent will add around another $½ trillion to superannuation assets by 2035.122
1.173 The Government claims that among advantages from this large pool of funds
are that 'when the global financial crisis hit in 2008, our national savings were
sandbags against the leakage of capital we saw elsewhere in the world' and implies
that the large pool of superannuation assets lowers the cost of capital for Australian
companies.123

Tax concessions for superannuation
1.174 The Greens regard the increase in the SG as a good time to address inequities
in the taxation concessions for superannuation which are actually exacerbating
inequalities in society. Tax concessions on superannuation cost around $30 billion
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Mr Tim Lyons, ACTU, Proof Committee Hansard, 22 February 2012, p. 35.
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In addition to the natural increase that will occur if the SG remains at 9 per cent. Financial
Services Council, Submission 1, p. 4.

123

Speech by Prime Minister Gillard to Financial Services Council breakfast, 31 August 2011.
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each year.124 In 2008 about half of the tax concessions on superannuation
contributions were going to the wealthiest 12 per cent of income earners. 125 The caps
on concessional contributions introduced since would have meant the wealthiest
receive a smaller proportion of the benefits now. ASFA estimates that the wealthiest
12 per cent now receive 35 per cent of the benefits.126
1.175 There are three stages at which superannuation can be taxed; contributions,
earnings and payments:127


Currently, superannuation contributions up to $25 000 (or $50 000 for people
over 50 years of age) are taxed at a flat rate of 15 per cent, which is a very
concessional rate for a high income earner in the 45 per cent tax bracket but
no concession for a low income earner in the 15 per cent tax bracket and a
penal rate for someone below the income tax threshold.128



Earnings by superannuation funds are taxed at a concessional rate of 15 per
cent compared to the company tax rate of 30 per cent.



Superannuation payments are tax-exempt when paid after the age of sixty,
regardless of the income of the recipients.

1.176 A proposal for reform suggested by the ACTU129 and others130 is to tax
superannuation contributions at the individual‘s marginal rate minus a fixed margin.
The most commonly suggested margin is 15 percentage points. So for a person whose
marginal tax rate is 45 per cent, their superannuation will be taxed at 30 pre cent. A
person whose marginal tax rate is 15 per cent will not pay tax on their superannuation
contributions. This would be consistent with the view of the Henry Tax Review that

124

Treasury, Tax Expenditures 2011, p. 4. The main components are the concessional taxation of
employer contributions and superannuation entity earnings. As ACOSS points out, this is about
the same as the cost of the age pension; Submission 18, p. 7. The concessions are projected to
increase to $42 billion by 2014-15.

125

ACOSS, 'A fairer, more efficient tax and social security system', September 2011, and
Submission 18, p. 9. The latter also remarks that 'the top 20 per cent of income earners receive
more in tax concessions over their lifetimes than they would have received if paid the
maximum rate of age pension'.

126

Association of Superannuation Funds of Australia, Answers to questions on notice, p. 2.

127

By comparison, someone saving in a bank deposit makes the deposit out of income taxed at
their full marginal income tax rate, the bank pays company tax and the interest paid is taxable at
their full marginal income tax rate.
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That is, the concessions are regressive. Mercer argues that including both the aged pension and
tax concessions for superannuation, 'the total Government support for retirement incomes…is
remarkably consistent across a range of lifetime income levels'; Submission 13, p. 2.
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Australian Council of Trade Unions, Submission 9, p. 14.

130

For example, Anglicare in their submission to the Tax Forum.
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'superannuation contributions should be taxed at a progressive but concessional
rate'.131
1.177 The concession should only apply to contributions up to a cap, with
contributions beyond this taxed at the marginal rate.
1.178 Taxing superannuation contributions at the individual‘s marginal rate minus
15 percentage points would increase the concession for low income earners, leave it
about the same for average income earners and reduce it for high income earners. As
well as being fairer, as high income earners already save a lot regardless of tax
concessions, making the superannuation tax concessions less skewed to high income
earners would also be more effective in raising overall saving.
1.179 ACOSS propose a different, but in essence similar, means of reaching the goal
of a more equitable tax incentive. They suggest that contributions be taxed at the
employee's marginal income tax rate but that the government makes a rebate. For low
levels (say contributions up to 0.5 per cent of average earnings or around $350 a year)
this could be dollar-for-dollar but beyond that it could be at a rate such as 20 per cent
and then cut out at a ceiling (say at a contribution of 12 per cent of average earnings or
around $8,000 a year).
1.180

ACOSS claim:
The existing tax breaks are so skewed in favour of high income earners that
it would be possible to design the rebate so as to ensure that at least the
bottom 80% of superannuation fund members with current contributions
were financially better off in retirement, at no cost to public revenue.132

Recommendation G11
1.181 That the increase in the superannuation guarantee be accompanied by
changes to the taxation concessions for superannuation to remove the regressive
elements, such as by replacing the flat 15 per cent tax on superannuation
contributions by a tax at the employee's marginal rate less a fixed amount of
around 15 percentage points. The best technical approach for doing this should
be recommended by the Superannuation Roundtable.

Low Income Superannuation Contribution
1.182 The Government has announced a measure that will reduce but not remove
the regressivity of the existing superannuation tax concessions. Under the proposed
Low Income Superannuation Contribution, from 2013-14 there will be tax rebates of
up to $500 a year for those on incomes up to $37,000 with superannuation
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Australia's Future Tax System, December 2009, p. 100.

132

ACOSS, Submission 18, p. 18.
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contributions.133 This will effectively offset the tax they pay on superannuation
contributions. The $37,000 threshold and the maximum $500 contribution are not
indexed.134 Furthermore, there is no phase out, so earning increasing income from
$36,999 to $37,001 could mean the loss of $500 in rebate. 135 It will have a more
immediate impact than the SG increase which is being phased in over time.136
1.183 The Government's proposal still means that superannuation contributions
from high income earners are treated more generously than those by middle income
earners (even if the treatment of middle and low income earners becomes more
comparable).
Recommendation G12
1.184 That if the tax concessions for superannuation are reformed as suggested
above, the low income superannuation contribution be dropped, but if the
current superannuation tax concessions are retained, the low income
superannuation contribution proceed.

Concessional contribution cap
1.185 The Government proposes to increase the concessional contributions cap from
$25,000 to $50,000 for people under 50 (with less than $500,000 in superannuation
assets). ACOSS regards this as:
…a step in the wrong direction that would mainly benefit high income
earners…Treasury estimates that less than 5% of people with incomes
below $100,000 a year made over $25,000 in concessional contributions,
compared with over half of those on incomes above $300,000 per year. This
poorly targeted increase in tax breaks to individuals who are already
relatively well-off would cost more than $500 million per year.137

1.186

As ACOSS argues:

133

As well as earning less than $37,000 eligible individuals need to have received more than 10
per cent of income from business or employment. As Mercer, Submission 13, p. 6, point out,
different definitions of income are used for the two tests, an unnecessary complexity.

134

This is criticised by Mercer, Submission 13, p. 5. They give the example that 'once the SG
reaches 12%, a Government contribution of $666 would be required to offset the contribution
tax on SG contributions for a person earning $37,000 (15% x 12% x $37,000 = $666)'. CPA
Australia suggest linking the maximum LISC payment to the upper threshold of the 15 per cent
marginal tax bracket; Submission 17, p 3. A similar proposal is made by the Australian Institute
of Superannuation Trustees, Submission 22, p. 14.
This is criticised by Mercer, Submission 13, p. 6.

135
136

CPA Australia argue it is therefore a more significant reform in the short term; Submission 17,
p. 2.
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Australian Council of Social Service, Submission 18, p. 5.
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It is likely that many of those on middle incomes who contribute (or receive
in employer contributions) more than $25,000 in a single year are not
increasing their savings by doing so. Since this is almost half of an average
full-time wage, it is clear that few middle income earners could afford to
make such a high level of contributions unless they are transferring existing
financial assets into superannuation, ‗churning‘ their wages through
superannuation accounts through ‗transition to retirement‘ arrangements, or
the contribution is gifted by a family member. In these cases, it is very
doubtful that the proposed extension of tax concessions would boost private
saving levels.138

1.187 By moving away from a uniform contributions cap, the proposal also
increases complexity and compliance and administrative costs.139
1.188 ACOSS warns that to achieve a fairer system of superannuation tax
concessions:
…the annual cap on concessional contributions would need to be
significantly lower than $25,000. In order to increase tax concessions at the
bottom end something has to give in a revenue-neutral reform, and in our
view it would be the caps…The cap should, however, be high enough to
encourage people on around average earnings and below to make modest
voluntary contributions to super in order to attain an adequate retirement
income.

Recommendation G13
1.189 That the Government reconsider plans to increase the concessional
contribution cap and seek the advice of the Superannuation Roundtable on an
appropriate level for it.

Senator Bob Brown
Senator for Tasmania

Senator Scott Ludlam
Senator for Western Australia

138

Australian Council of Social Service, Submission 18, p. 12.

139

Mr Ian Silk, Chief Executive, Australian Super, and Ms Pauline Vamos, Chief Executive
Officer, Association of Superannuation Funds of Australia, raise this concern; Proof Committee
Hansard, 22 February 2012, pp 65 and 70.

APPENDIX 1
Submissions received
Submission
Number

Submitter

1

Financial Services Council

2

The Chamber of Minerals and Energy of Western Australia

3

BDO Corporate Tax (WA) Pty Ltd

4

Chamber of Commerce and Industry Queensland

5

AustralianSuper

6

Catholic Health Australia

7

Aged and Community Services Australia

8

Business SA

9

Australian Council of Trade Unions

10

Australian Manufacturing Workers’ Union

11

Association of Mining and Exploration Companies

12

Institute of Public Affairs

13

Mercer

14

Australian Chamber of Commerce and Industry

15

Consult Australia

16

Construction, Forestry, Mining and Energy Union

17

CPA Australia

18

Australian Council of Social Service

19

National Farmers' Federation

20

Minerals Council of Australia

21

The Association of Superannuation Funds of Australia Limited
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22

Australian Institute of Superannuation Trustees

23

Victorian Farmers' Federation

24

MagNet – Magnetite Network

25

Prosper Australia

26

Fortescue Metals Group Ltd

27

Dr Bruce Bradbury, Senior Research Fellow,
Social Policy Research Centre, University of New South Wales

28

UnitingJustice Australia

29

The Australia Institute

30

Greenpeace Australia Pacific

31

Atlas Iron Limited

32

Professor John Quiggin (private capacity)

Additional information received


A clarification letter from MagNet – Magnetite Network, received on 16 February
2012, regarding their submission to the House of Representatives Standing
Committee on Economics.



BC Iron Limited's Half year results (December 2011) and company update, received
from Mr Cameron Morse, FTI Consulting on behalf of Mr John Murray,
BDO Corporate Tax (WA) Pty Ltd, on 21 February 2012.



A news article from the Sydney Morning Herald's website, entitled Show us the
MRRT numbers: Forrest, received from Mr Cameron Morse, FTI Consulting on
behalf of Mr John Murray, BDO Corporate Tax (WA) Pty Ltd, on 21 February 2012.



A 2-page information sheet containing a map of WA Magnetite Projects and a table
of estimated economic benefits from selected MagNet member projects;
representatives' names; membership; and FAQs, received from MagNet - Magnetite
Network on 22 February 2012.



A letter regarding changes to foreign investment rules in Indonesia, received from
The Australia Institute on 9 March 2012.



Received from Atlas Iron Limited on 27 February 2012; answer to a Question on
Notice taken at a public hearing in Canberra on 22 February 2012.



Received from the Association of Mining and Exploration Companies Inc on
6 March 2012; answers to Questions on Notice taken at a public hearing in Canberra
on 21 February 2012.



Received from the Institute of Public Affairs on 6 March 2012; answer to a Question
on Notice taken at a public hearing in Canberra on 21 February 2012.
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Received from AustralianSuper on 6 March 2012; answer to a Question on Notice
taken at a public hearing in Canberra on 22 February 2012.



Received from The Association of Superannuation Funds of Australia Limited on
7 March 2012; answers to Questions on Notice taken at a public hearing in Canberra
on 22 February 2012.



Received from the Minerals Council of Australia on 7 March 2012; answers to
Questions on Notice taken at a public hearing in Canberra on 21 February 2012.



Received from MagNet - Magnetite Network on 7 March 2012; answer to Questions
on Notice taken at a public hearing in Canberra on 22 February 2012.



Received from the Australian Council of Trade Unions on 8 March 2012; answers to
Questions on Notice taken at a public hearing in Canberra on 22 February 2012.



Received from the National Farmers' Federation on 8 March 2012; answers to
Questions on Notice taken at a public hearing in Canberra on 22 February 2012.

Tabled documents
CANBERRA, 21 February 2012


A paper entitled Mining taxation: Some economics issues, tabled by Prof. Henry
Ergas, Professor of Infrastructure Economics, University of Wollongong, at a public
hearing held in Canberra on 21 February 2012.



A paper entitled Is MRRT competitively neutral?, written by Dr. Pietro Guj,
Research Professor, The University of Western Australia, tabled by Senator Mathias
Cormann at a public hearing held in Canberra on 21 February 2012.



A media article from The Economist: Resource nationalism in Africa - Wish you
were mine - African governments are seeking higher rents and bigger ownership
stakes from foreign miners, tabled by Mr David Richardson from The Australia
Institute at a public hearing held in Canberra on 21 February 2012.

CANBERRA, 22 February 2012


Opening statement, tabled by the Australian Chamber of Commerce and Industry
at a public hearing held in Canberra on 22 February 2012.



Additional recommendation, tabled by the Australian Chamber of Commerce and
Industry at a public hearing held in Canberra on 22 February 2012.



ACCI Small Business Survey, tabled by the Australian Chamber of Commerce and
Industry at a public hearing held in Canberra on 22 February 2012.

APPENDIX 2
Public hearings and witnesses
CANBERRA, 21 FEBRUARY 2012
BENNISON, Mr Simon, Chief Executive Officer,
Association of Mining and Exploration Companies
ERGAS, Professor Henry, Private capacity
HEFEREN, Mr Rob, Executive Director, Department of the Treasury
HOOKE, Mr Mitchell, Chief Executive Officer, Minerals Council of Australia
HUMPHRY, Mr Derek, Chief Financial Officer, Brockman Resources Ltd
KUNKEL, Dr John, Director, Economics and Taxation, Minerals Council of Australia
MALONEY, Mr Matthew, Senior Adviser, Costing and Quantitative Analysis Unit,
Department of the Treasury
MARTIN, Ms Stephanie, Deputy Commissioner, Resource Rent Tax,
Australian Taxation Office
MORAN, Dr Alan, Director, Deregulation Unit, Institute of Public Affairs
MURRAY, Mr John, Director, Corporate Tax, BDO Corporate Tax (WA) Pty Ltd
O'TOOLE, Mr James, Manager, Resource Tax Unit, Indirect Tax Division,
Department of the Treasury
PINDER, Mr Gregory, Senior Adviser, Department of the Treasury
PURDY, Mr Brian, Chair, Resources Tax Group, Taxation Committee, Minerals
Council of Australia; Member, Resource Tax Implementation Group;
and Vice-President, Resource Tax Project, BHP Billiton
RICHARDSON, Mr David Antony, Chief Financial Officer, Gindalbie Metals
RICHARDSON, Mr David Robert, Senior Research Fellow, Australia Institute
ROFF, Ms Kate, Principal Adviser, Department of the Treasury
SEDGLEY, Mr Patrick, Manager, Business Tax Working Group Secretariat,
Department of the Treasury
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SHORT, Mr Graham, National Policy Manager,
Association of Mining and Exploration Companies
SOUTH, Mr Ian, Senior Adviser, Department of the Treasury
TAPP, Mr Julian, Director, Strategy, Fortescue Metals Group Ltd

CANBERRA, 22 FEBRUARY 2012
ANDERSON, Mr Peter, Chief Executive,
Australian Chamber of Commerce and Industry
ANWYL, Ms Megan Irene, Executive Director, Magnetite Network
CLARE, Mr Ross, Director, Research and Resource Centre,
The Association of Superannuation Funds of Australia
COLLEY, Mr Peter, National Research Director, Mining and Energy Division,
Construction, Forestry, Mining and Energy Union
DAVIDSON, Mr Peter, Senior Policy Officer, Australian Council of Social Service
EVANS, Mr Greg, Director, Economics and Industry Policy,
Australian Chamber of Commerce and Industry
FLANAGAN, Mr David, Managing Director, Atlas Iron Ltd
GABBITAS, Ms Ruth, Manager, Contributions and Accumulation Unit,
Department of the Treasury
GALLAGHER, Mr Philip, Manager, Retirement and Intergenerational Modelling,
Department of the Treasury
GOLDIE, Dr Cassandra, Chief Executive Officer,
Australian Council of Social Service
LAWRENCE, Mr Jeff, Secretary, Australian Council of Trade Unions
LYONS, Mr Tim, Assistant Secretary, Australian Council of Trade Unions
McBRIDE, Mr Paul, General Manager, Personal and Retirement Income Division,
Department of the Treasury
McKILLOP, Mr John, Chair, NFF Economics Committee,
National Farmers’ Federation
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MURRAY, Mr Nigel, Principal Adviser, Superannuation, Personal and Retirement
Income Division, Department of the Treasury
NOONAN, Mr Gerard, President, Australian Institute of Superannuation Trustees
QUIGGIN, Professor John, Private Capacity
SILK, Mr Ian, Chief Executive, AustralianSuper
VAMOS, Ms Pauline, Chief Executive Officer,
The Association of Superannuation Funds of Australia

