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Social Services and Other Legislation Amendment Bill 2013 

Portfolio: Social Services 
Introduced: House of Representatives, 20 November 2013 
Status: Before Senate 
PJCHR comments: First Report of the 44th Parliament, tabled 10 December 2013 
Response dated: 21 January 2014 

Information sought by the committee 

3.15 The committee sought further information on: 

 whether the effect of the amendments to the National Gambling 
Reform Act 2012 is to remove measures that promote human rights 
and if so, whether they have been replaced by other measures which 
address the problems targeted by the National Gambling Reform Act 
(Schedule 1); 

 how the amendments to limit the family tax benefit Part A to children 
aged under 16, or teenagers aged 16 to 19 who are in full-time 
secondary study (or equivalent), are consistent with the right to social 
security (Schedule 3); 

 how the amendments to increase the period of Australian working life 
residence requirement from 25 to 35 years in order to receive the full 
age (and certain other pensions) outside of Australia, and the changes 
to the way pensions are paid to couples outside Australia, are 
compatible with the right to social security (Schedule 4); 

 how the amendments ceasing student start-up scholarships from 1 
January 2014 for new recipients of student payments participating in 
higher education and replacing them with income-contingent loans are 
compatible with the right to social security (Schedule 6); 

 how the amendments to reduce the allowed period of temporary 
residence from Australia for accessing certain family and parental 
payments from three years to 56 weeks are compatible with the right 
to social security (Schedule 10); 

3.16 The Minister’s response is attached. 

Committee's response 

3.17 The committee thanks the Minister for his response. 
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Schedule 1 – Encouraging responsible gambling 

3.18 The committee sought further information on whether the repeal of certain 
measures under the National Gambling Reform Act which appeared to be directed at 
promoting certain human rights would be replaced by measures that would ensure a 
similar level of fulfilment and, if not, how any limitation or retrogression can be 
justified. 

3.19 According to the Minister's response, the government intends to adopt a 
different policy approach to problem gambling to that of the previous government. 
The bill is intended to constitute the first step through expressing the Government's 
commitment to developing and implementing appropriate measures in the near 
future. The government's approach includes restoring state and territory control 
over the regulation of ATM cash withdrawals and relying on restrictions imposed by 
existing state and territory laws. It also replaces existing provisions relating to the 
state linked pre-commitment measures with a commitment to work with state and 
territory governments and relevant stakeholders to develop and implement a 
voluntary pre-commitment system in venues nationally, including development of a 
realistic implementation timeframe. 

3.20 The committee recognises that there is debate as to the best way to address 
problem gambling and acknowledges that there are a range of policy approaches 
that may be adopted. The committee emphasises that where one policy approach is 
chosen over another based on the view that it will better achieve the objectives 
sought, which includes, in this case, ensuring rights to health and to an adequate 
standard of living are promoted, appropriate mechanisms must be established to 
monitor the effectiveness of the measures. 

3.21 The committee recommends that, as part of the government's 
commitment to work with state and territory governments and relevant 
stakeholders to develop appropriate measures, the government's actions be 
accompanied by appropriate mechanisms to monitor the effectiveness of the 
replacement measures in promoting human rights, in particular rights to health 
and to an adequate standard of living. 

Schedule 3 – Family tax benefit and eligibility rules 

3.22 The amendments restrict eligibility criteria for Family Tax Benefit (FTB) Part 
A, with the result that teenagers aged 16 and 17 who have completed Year 12 will no 
longer be eligible. According to the Minister's response, the purpose is: 

to reprioritise family assistance and social security expenditure in line with the fiscal 
constraints faced by government and to introduce stronger requirements for those who 
have completed Year 12 to participate in work, job search, study or training. 
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3.23 Accordingly, it appears that the government is directing FTB Part A at families 
with children in primary or secondary school to assist families in putting their 
children through school. According to the Minister, youth allowance is a more 
appropriate payment for young people who have not attained Year 12 or equivalent 
and who are not studying full-time and for young people who have completed their 
secondary education. The committee agrees this appears to constitute a legitimate 
objective. 

3.24 The Minister considers that the changes are reasonable and proportionate 
because: FTB Part A will continue to provide benefits to families with children 
attending school; the changes will not affect the current assistance provided to low 
and middle income families through income support payments; and teenagers who 
cease to be eligible for the FTB Part A as a result of the changes will be able to apply 
for Youth Allowance. 

3.25 The committee sought further information about the financial factors that 
the government has taken into account in introducing this change. The response did 
not address the financial implications of the changes, in particular the impact of the 
changes on both young people and on their families. The committee remains 
unaware of what the impact of transitioning certain categories of young people to 
youth allowance may be and whether it will result in a detrimental impact. 

3.26 Without this information, the committee is unable to conclude its 
assessment of the compatibility of this measure with human rights. 

Schedule 4 – Period of Australian working life residence 

3.27 The first measure in Schedule 4 relates to increasing the Australian Working 
Life Residence (AWLR) requirement for the payment of a full pension outside of 
Australia from 25 to 35 years. 

3.28 The committee accepts that the measure seeks to achieve a legitimate 
objective.  That is, to strengthen the residence basis of Australia's pension system 
and to ensure the sustainability of the pension system. The purpose of the residence 
based scheme is to ensure that a person must have a substantial connection to 
Australia in order to receive the full pension outside Australia. The response notes 
that the maximum AWLR that a person can accrue is currently 49 years (to rise to 51 
years when the Age Pension age increases to 67 in 2023). The current AWLR 
represents roughly half of the relevant maximum period. The response also notes 
that most countries with residence-based systems do not export those systems. Of 
those that do, Canada and New Zealand set periods of 40 years and 45 years 
respectively. 

3.29 The committee recognises that Australia's approach of allowing the export of 
benefits overseas, as a residence-based and not a contributions-based social security 
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system, is both rare and generous relative to other countries. The committee also 
accepts that a requirement of 35 years AWLR may be reasonable. However, where a 
legislated benefit is removed so that a person's entitlements are reduced, the 
government bears the burden of demonstrating that the measure is a reasonable 
and proportionate way of achieving its objective. The committee is not satisfied that 
the response has adequately explained how the means adopted is proportionate to 
achieving the objective sought. 

3.30 The committee notes that pensioners already overseas when the measures 
commence will be grandfathered so that no individuals currently receiving the 
pension overseas will have a reduction in their pension rate. However, the 
committee retains its concern that there will be a cohort of people who currently 
have a reasonable expectation that they will be eligible to receive the full pension 
overseas on the basis of 25 years AWLR. According to the Minister's response: 

[s]taggering implementation was not proposed as it would increase complexity, create 
inequities, reduce savings and delay the achievement of the objective which is to establish a 
more appropriate basis for payment of full rate pensions outside Australia. 

3.31 The committee understands that the purpose of the measure is to ensure 
the long-term sustainability of the system, and so, by implication, to make savings 
(though no details of the anticipated savings were provided in the explanatory 
materials). However, the fact that allowing for the phasing-in of the requirement 
would reduce savings is not on its own a sufficient reason to justify a measure where 
the measure itself may have a disproportionate effect on individuals.  

3.32 The Minister has asserted that phasing-in arrangements would increase 
complexity and create inequities, but has not provided information as to what 
alternatives were considered and how they would have increased complexity and 
created inequities. 

3.33 On the basis of the information provided, the committee is unable to 
conclude that the measure is proportionate and as such that it is compatible with 
the right to social security. 

3.34 According to the Minister's response, the effect of the second measure in 
Schedule 4 will be that: 

members of a couple paid under a social security agreement outside Australia will be paid on 
their own AWLR rather than the higher Australian working life residence duration of either 
partner. This policy is already being applied to those paid under domestic legislation. This 
measure will therefore address an anomaly and equity issue by ensuring that social security 
agreement pensioners paid outside Australia are no longer paid a more generous rate of 
Australian pension than other pensioners. 

3.35 The committee is generally supportive of a pension system that is based on 
individual eligibility for payments, as opposed to dependency based eligibility, as this 
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reduces the risk of discrimination. However, the effect of this measure is not clear 
from the material provided. According to the explanatory memorandum 
accompanying the bill, recipients of partnered age and disability support pensioners 
(or former members of such couples) paid under the Social Security (International 
Agreements) Act 1999 are currently paid based on the higher AWLR of either partner. 
Recipients of the carer payment and wife pension under the Social Security 
(International Agreements) Act 1999 are currently deemed to have the same AWLR 
as their partner (even if this is less than their own).1 

3.36 The committee notes that this will have the effect of increasing payments for 
recipients of the carer payment and wife pension where a person's AWLR is higher 
than their partner's. However, it appears to the committee that this measure will 
also result in a reduction in payments for recipients of partnered age and disability 
support pensions and carer and wife pensions where a person's AWLR is lower than 
their partner's. 

3.37 The committee intends to write to the Minister for Social Services to seek 
further clarification as to the purpose and impact of the measure enabling a person 
who is a member of a couple paid outside Australia to have their pension 
calculated on the basis of their own AWLR, rather than the higher AWLR of either 
partner. 

Schedule 6 – Student start-up loans 

3.38 The response explains that the shift from Student Start-up Scholarships to 
Student Start-up Loans 'is a fiscally responsible alternative to grant payments for 
increasing participation in higher education' and enables the government to ensure 
that higher education is accessible to all Australians.  It explains how the shift is 
reasonable and proportionate to achieving this objective. 

3.39 In light of the information provided the committee makes no further 
comment on this measure. The committee notes it would have been useful for the 
information provided in the response to have been included in the statement of 
compatibility. 

Schedule 10 – Reduction of period for temporary absence from Australia 

3.40 According to the Minister's response, the amendments reducing the period 
of allowed temporary absence for FTB Part A and Paid Parental Leave from three 
years to 56 weeks aim to reprioritise these payments in line with the fiscal restraints 
faced by government. They are said to be reasonable and proportionate because 
payments will continue to be made to eligible families overseas for a period of 56 

                                              

1  Explanatory memorandum, p 14. 
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weeks, which is more generous compared to the maximum six-week period allowed 
for other payments overseas, and will ensure that individuals overseas for one year 
employment contracts will have time to return to Australia before ceasing to be 
eligible. Further, exemptions will apply for some individuals to allow access for up to 
three years, including members of the Australian Defence Force or Australian Federal 
Police deployed overseas, persons receiving assistance under the Medical Treatment 
Overseas Program, and persons unable to return to Australia with the 56 week 
period because of a specified event. 

3.41 The bill provides that the amendments only affect an individual's eligibility 
for FTB Part A on and from 1 July 2014 and for Paid Parental Leave for a child born on 
or after 1 July 2014.2  However, the amendments will apply in relation to any 
absence from Australia, whether this begins before, on or after 1 July 2014.3 It is not 
clear how many people this may affect who are overseas and who will no longer be 
eligible for these payments from 1 July 2014. 

3.42 The committee intends to write to the Minister for Social Services to seek 
further information as to how many people who are already overseas will be 
affected by the changes and may have their payments removed. 

 

                                              

2  Items 8 and 14 of Schedule 10 to the bill. 

3  Items 8 and 14 of Schedule 10 to the bill. 
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