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Offshore Petroleum and Greenhouse Gas Storage 
Amendment (Compliance Measures) Bill 2012 

Introduced into the House of Representatives on 28 November 2012; passed both 
Houses on 28 February 2013 
Portfolio: Resources and Energy 
PJCHR comments: Report 1/13, tabled on 6 February 2013 and Report 3/13, tabled on 
13 March 2013 
Responses dated: 27 February 2013 and 26 April 2013 

Summary of committee view 

2.55 The committee thanks the former Minister for his response. In relation to the 
issue of reverse onus provisions and the right to be presumed innocent, the 
committee has no further comments. 

2.56 The committee considers that some of the civil penalty provisions in the bill 
may be properly characterised as 'criminal' in nature. As such, the committee has 
concerns that where a person may be subject to a pecuniary penalty for a civil 
penalty contravention in addition to punishment under a criminal offence for the 
same or substantially the same conduct, this may be inconsistent with the right not 
to be tried or punished twice for the same offence. 

Background 

2.57 This bill amended the Offshore Petroleum and Greenhouse Gas Storage 
Act 2006 to strengthen the regulatory regime of that Act. In particular, the bill 
responds to the June 2010 Report of the Montara Commission of Inquiry, which 
followed a blowout in 2009 at the Montara Wellhead Platform off the northern coast 
of Western Australia. 

2.58 The bill inserted dozens of new civil penalty provisions into the Offshore 
Petroleum and Greenhouse Gas Storage Act 2006. Most of these were parallel to 
existing criminal offences. The civil penalty provisions provide for the imposition of 
pecuniary penalties ranging from 50 penalty units to 1,000 penalty units.1 The 
maximum penalties that may be imposed in relation to criminal offences range from 
50 penalty units to 6 months’ imprisonment or 60 penalty units (or both). A number 
of criminal offences provide only for the imposition of fines. 

2.59 The committee initially sought further information from the Minister about 
the compatibility of the reverse onus offences and civil penalty provisions in the bill 

                                              

1  See new subsection 569(6B) of the Offshore Petroleum and Greenhouse Gas Storage Act 2006. 

http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Completed_inquiries/2013/12013/c09
http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Completed_inquiries/2013/32013/~/media/Committees/Senate/committee/humanrights_ctte/reports/2013/3_2013/pdf/e11.ashx
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with the fair trial rights in article 14 of the International Covenant on Civil and 
Political Rights (ICCPR).  

2.60 The Minister responded on 27 February 2013 (the response is attached). The 
committee noted that the Minister's response did not address the issue of whether 
the reverse onus offences in the bill were compatible with human rights and 
requested that the Minister provide this information to the committee. The 
committee also decided to defer finalising its views on the fair trial implications of 
the civil penalty provisions in the bill to enable closer examination of the issues in 
light of the information provided.2 

2.61 The Minister provided information in response to the committee’s inquiries 
in relation to reverse onus provisions in a letter dated 26 April 2013, which is also 
attached. 

Committee's response 

2.62 Following the adoption of its interim Practice Note 2 on civil penalties, the 
committee has taken the opportunity in its comments on this bill to indicate the 
types of issues that it would like to see addressed in statements of compatibility 
accompanying bills that introduce or incorporate civil penalties regimes, as set out 
below.  

Reverse onus provisions 

2.63 The committee thanks the former Minister for his response in relation to 
the reverse onus provisions and in light of the detailed justification offered has no 
further comments on this aspect of the bill. 

Civil penalty provisions 

2.64 The committee thanks the former Minister for Resources and Energy and 
Minister for Tourism for his detailed response in which he set out the background to 
the development of the civil penalty regime.3 The committee recognises that the 
approach adopted in the legislation draws on the work of the Australian Law Reform 
Commission (ALRC) in its 2002 report Principled Regulation: Federal Civil and 
Administrative Penalties in Australia.4 However, the committee notes that, in its 

                                              

2  PJCHR, Third Report of 2013, p. 153. 

3  Letter from the Minister for Resources and Energy and Minister for Tourism, the Hon Martin 
Ferguson AM MP to the Hon Harry Jenkins MP, 27 February 2013, pp 1-2: see PJCHR, Third 
Report of 2013, p 155. 

4  Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative 
Penalties in Australia, Report 95, December 2002. 
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otherwise comprehensive report, the ALRC did not consider the relevant human 
rights issues in any detail against the relevant international standards. 

2.65 Following the adoption of its interim Practice Note 2 on civil penalties, the 
committee has taken the opportunity in its comments on this bill to indicate the 
types of issues that it would like to see addressed in statements of compatibility 
accompanying bills that introduce or incorporate civil penalties regimes, as set out 
below.  

2.66 Classification of the provision under domestic law: The committee notes that 
the civil penalty provisions are classified as ‘civil’ under domestic law and procedures 
to enforce the civil penalties are to be governed by the rules and procedures relating 
to civil proceedings. As the committee has noted in its interim Practice Note 2, the 
classification under domestic law and the consequences are relevant but given 
relatively little weight when the domestic law classifies a provision as ‘civil’. 

2.67 Nature of the civil penalty: The committee notes that the context in which 
these provisions have been introduced is a regulatory one, namely that the purpose 
of the legislation is 'a high hazard industry, where non-compliance with legislative 
requirements can result in incidents that have the potential to cause major 
environmental damage'.5 The provisions are thus addressed to the safe and efficient 
operation of the industry in a manner which reduces the risk of environmental harm. 
Even though the imposition of a pecuniary penalty (as opposed to enforcement by 
way of an injunction) may be viewed as punitive, most of the civil penalty provisions 
can be seen as primarily regulatory in nature, particularly those which are 
accompanied by relatively small penalties. 

2.68 Severity of the penalty: However, where significant penalties are imposed, 
this may be sufficient to justify characterising the penalty as criminal. The committee 
recognises that those subject to these penalties will, for the most part, be sizeable 
corporations and that substantial pecuniary penalties might therefore be required to 
act as a deterrent and would not necessarily be viewed as punitive.6 At the same 
time, the committee notes that individuals may also be subject to such penalties. The 
imposition of pecuniary penalties in the order of 400 penalty units ($68,000)7 might 
be seen as sufficiently severe to constitute a ‘criminal penalty’; the maximum civil 
penalty of 1,000 penalty units ($170,000)8 would appear to do so more clearly.  

                                              

5  Letter from the Minister for Resources and Energy, Minister for Small Business and Minister 
for Tourism, the Hon Gary Gray AO MP to the Hon Harry Jenkins MP, 26 April 2013, p 1. 

6  Letter from the Minister for Resources and Energy and Minister for Tourism, the Hon Martin 
Ferguson AM MP to the Hon Harry Jenkins MP, 27 February 2013, p 2: see PJCHR, Third Report 
of 2013, p 156. 

7  See new subsection 78(3A) of the Offshore Petroleum and Greenhouse Gas Storage Act 2006. 

8  See new subsection 569(6B) of the Offshore Petroleum and Greenhouse Gas Storage Act 2006. 
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2.69 Nature and severity combined: As the committee noted in its interim Practice 
Note 2, it may be appropriate to take into account the cumulative effect of the 
nature and severity of the penalty if it is not clear that either the nature or the 
severity of a penalty considered separately leads to the conclusion that it is 'criminal'.  

2.70 In this context the committee considers that those civil penalty provisions 
which have a parallel criminal offence and for which the maximum civil pecuniary 
penalty is significantly more than the maximum fine for the criminal offences (where 
a fine is the only punishment provided for), give rise to human rights compatibility 
concerns.  

2.71 For example, subsection 569(1) of the Offshore Petroleum and Greenhouse 
Gas Storage Act 2006 sets out a number of obligations which apply and subsection 
569(6) provides that a person commits an offence if the person is subject to one of 
these requirements and they engage in conduct that breaches the requirement. The 
penalty for the offence is stated to be 100 penalty units. The new subsection 
569(6B), inserted by the bill, provides that a person will also be liable to a civil 
penalty if the person contravenes a requirement under subsection 569(1). The 
maximum pecuniary penalty is 1,000 penalty units: ten times higher than the 
corresponding criminal offence penalty.  

2.72 There are other provisions that are to similar effect, with maximum fines for 
criminal offences set at 100 penalty units while maximum civil pecuniary penalties 
are set, for example, at 2659 and 52510 penalty units. Many other provisions provide 
for civil penalties that are slightly more than double the maximum fine for the 
corresponding criminal offence.  

2.73 The committee notes the detailed explanation provided by the former 
Minister for Resources and Energy of the background to, rationale for, and 
intended operation of the civil penalty provisions in the bill. The committee 
considers that, in light of these explanations, most of the civil penalty provisions 
would not be characterised as 'criminal' for the purposes of human rights law. The 
committee notes that it would have been helpful if these explanations had been 
included in the statement of compatibility that accompanied the bill. 

2.74 However, the committee remains concerned that, where the maximum 
pecuniary penalty imposed by a civil penalty provision is many times the maximum 
fine that may be imposed for the corresponding criminal offence, such civil penalty 
provisions might reasonably be characterised as 'criminal'. As a result, proceedings 
for their enforcement would therefore be required to comply with the guarantees 

                                              

9  See subsections 280(3) (criminal penalty) and 280(5) (civil penalty).  

10  See subsections 572(4) (criminal penalty) and 572 (5A) (civil penalty). 
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that apply to criminal proceedings under articles 14 and 15 of the ICCPR, including 
the right not to be tried or punished twice for the same offence (article 14(7)). 

Double jeopardy 

2.75 As the committee noted in its First Report of 2013, the new section 611B of 
the Offshore Petroleum and Greenhouse Gas Storage Act 2006 applies the provisions 
of the Regulatory Powers (Standard Provisions) Bill 201211 to the civil penalty 
provisions of the Act. Clause 91 of the Regulatory Powers Bill provides that if a 
person has been convicted of a criminal offence first, a court may not subsequently 
make a civil penalty order against the person in relation to the same, or substantially 
the same, conduct. However, clause 93 of that bill provides that criminal proceedings 
may be commenced against a person for conduct that is the same or substantially 
the same conduct, even if a civil penalty order has already been made against the 
person in relation to that conduct.  

2.76 This raises issues under article 14(7) of the ICCPR if a civil penalty is 
considered 'criminal' for the purposes of human rights law. Article 14(7) provides 
that '[n]o one shall be liable to be tried or punished again for an offence for which he 
has already been finally convicted or acquitted in accordance with the law and penal 
procedure of each country.' 

2.77 The committee has concerns that, where a civil penalty is classified as 
'criminal' in nature, and where a person may be subject to a pecuniary penalty for 
a civil penalty contravention in addition to punishment under a criminal offence for 
the same or substantially the same conduct, this may be inconsistent with the right 
not to be tried or punished twice for the same offence. 

 

                                              

11  As at 17 June 2013, this bill was still before the House of Representatives and had not been 
passed into law. 














