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Australian Sports Anti-Doping Authority Amendment
Bill 2013

Introduced into the Senate on 6 February 2013; before Senate

Portfolio: Sport

PJCHR comments: Report 2/13, tabled on 13 February 2013 and Report 3/13, tabled
on 13 March 2013

Response dated: 27 February 2013

Summary of committee view

2.26 The committee thanks the Minister for her detailed response. The
committee is satisfied that the provisions in this bill are unlikely to be considered
‘criminal’ within the meaning of article 14 of the International Covenant on Civil and
Political Rights (ICCPR).

Background

2.27  This bill seeks to amend the Australian Sports Anti-Doping Authority Act 2006
to strengthen the Australian Sports Anti-Doping Authority's (ASADA) investigation
functions and to enhance information sharing arrangements with other government
agencies. In particular, it provides the Chief Executive Officer (CEO) of ASADA with
the power to issue a disclosure notice compelling persons of interest to assist
ASADA's investigations. Failure to comply with the notice subjects the person to a
civil penalty. It also introduces a number of provisions relating to the enforcement of
the civil penalty.

2.28 Following its initial consideration of the bill the committee wrote to the
Minister to seek clarification and further information as to:

. whether the minimum guarantees in criminal proceedings apply to the
bill's new civil penalty provisions and, if so, whether the new provisions
allowing criminal proceedings to commence regardless of whether a
civil penalty order has been made for the same conduct, are consistent
with the right not to be tried or punished twice for the same offence.

. whether the bill encroached on the right not to incriminate oneself.

. whether provisions compelling any person, including the family
member of an athlete, to answer questions or produce information or
documents, engages the right not to be subject to arbitrary or unlawful
interference with the family.

. whether restrictions on members of the Australian Sports Drug Medical
Advisory Committee on whom they may liaise with, and what
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discussions they may contribute to, are consistent with the rights to
freedom of expression and freedom of association.”

2.29  The Minister responded on 27 February 2013.2 The committee thanked the
Minister for her response and expressed its continuing concern that subjecting a
person to a penalty for failing to comply with a disclosure notice, without allowing
for any exceptions, may interfere with the right to respect for family life. The
committee suggested that consideration be given to allowing family members to
raise an objection to complying with a disclosure notice if to do so may cause harm
to the person or their family relationship, rather than being immediately subject to a
civil penalty order.

2.30 The committee noted the Minister's response in relation to freedom of
association and freedom of expression, which it considered adequately addressed
the committee's concerns, and made no further comments on those aspects of the
bill.

2.31 The committee deferred finalising its views on the fair trial implications of
the civil penalty provisions in the bill to enable closer examination of the issues in
light of the information provided. Following the committee’s adoption of its interim
Practice Note 2 on civil penalty provisions, the committee now sets out its views on
the civil penalty provisions contained in the bill.

2.32  The Minister's response is attached.
Committee's response

2.33  Following the adoption of its interim Practice Note 2 on civil penalties, the
committee has taken the opportunity in its comments on this bill to indicate the
types of issues that it would like to see addressed in statements of compatibility
accompanying bills that introduce or incorporate civil penalties regimes, as set out
below.

2.34  Classification of the provision under domestic law: The committee notes that
the civil penalty provisions are classified as ‘civil’ under domestic law and procedures
to enforce the civil penalties are to be governed by the rules and procedures relating
to civil proceedings. As the committee has noted in its interim Practice Note 2, the
classification under domestic law and the consequences are relevant but given
relatively little weight when the domestic law classifies a provision as ‘civil’.

1 See PJCHR, Second Report of 2013.
2 See PJCHR, Third Report of 2013, pp 115-119.
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2.35 The nature of the sanction or penalty: The critical factor under this criterion
is the nature of the regulatory scheme. The sports anti-doping regulatory framework
applies to various classes of athletes. The UNESCO Convention, to which the
legislation gives effect, includes in its scope certain classes of athletes.? Although the
number of people covered by the anti-doping regulatory regime may be large, the
committee considers that the sports anti-doping framework can be seen as falling
within a regulatory or disciplinary framework which governs certain classes of
persons who have voluntarily undertaken a particular activity, rather than a general
prohibition directed to all or most members of the public. The question is not clear
cut because the powers of the CEO under proposed new section 13A to require the
production of information or documents for the purpose of the administration of the
anti-doping scheme may be exercised in relation to any person, not just in relation to
athletes, coaches or officials. Nonetheless, it appears likely that the powers would be
used overwhelmingly in relation to those who take part in the sports sector
voluntarily. Accordingly, in the committee’s view an overall assessment of the
legislative scheme this would mean that the nature of the civil penalty regime is not
‘criminal’ in nature.

2.36  The severity of the penalty to which the person is exposed: Even though the
sports anti-doping scheme as a whole may be viewed as disciplinary or regulatory,
international jurisprudence also requires that the severity of the penalty to which a
person may be exposed must be assessed separately. A sufficiently severe penalty
imposed under such frameworks may nonetheless be considered 'criminal’, though it
is accepted that where a sanction clearly falls within a disciplinary scheme a sanction
'of a severe character with far-reaching consequences for the person concerned" is
not necessarily of a punitive or criminal nature.

2.37 In assessing the severity of a penalty the maximum penalty is taken into
account. The court, in making an order, has the discretion to award 'such pecuniary
penalty for the contravention as the court determines to be appropriate'. The,
maximum penalty for contravention is $5,100 for a natural person, or $25,500 for a
body corporate, the discretion rests with the court as to whether to impose the
maximum penalty or a lesser penalty as it determines to be appropriate.”

2.38  While these penalties can involve significant sums of money (in particular for
individuals), the committee considers that of themselves they are not sufficient to
lead to the conclusion that they involve the imposition of a criminal penalty, but may

3 As defined by the Australian Sports Anti-Doping Authority Regulations 2006, section 1.06.
4 Pieter van Dijk, Fried van Hoof, Arjen van Rijn and Leo Zwaak (eds), Theory and Practice of the
European Convention on Human Rights (Intersentia, 4™ ed 2006), p. 546.

5 See proposed new subsection 73B(3) as inserted by item 13 of Schedule 1 to the bill.
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rather be seen as of a level appropriate to promote compliance with the
requirements to provide information under the anti-doping scheme.

2.39  Nature and severity combined: As the committee commented in its interim
Practice Note 2, it may be appropriate to take into account the cumulative effect of
the nature and severity of the penalty if it is not clear that either the nature or the
severity of a penalty considered separately leads to the conclusion that it is
‘criminal’. In this case the committee does not consider that the cumulative effect of
the nature and severity of the penalties imposed would lead to their being
characterised as ‘criminal’ for the purposes of human rights law.

2.40 Having considered the Minister's response, the committee is satisfied that
the provisions in this bill are unlikely to constitute the determination of a 'criminal
charge' within the meaning of article 14 of the ICCPR.
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MINISTER FOR SPORT
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B13/111

The Hon Harry Jenkins MP

Chair

Parliamentary Joint Committee on Human Rights
PO Box 6100, Parliament House

CANBERRA ACT 2600

Dear Mr Jenkins ;Lﬂ;,*,,gi,/
Thank you for your letter 0f'13 February 2013 regarding the Australian Sports

Anti-Doping Authority Amendment Bill 2013 (the Bill) which amends the Australian
Sports Anti-Doping Authority Act 2006.

I note the Parliamentary Joint Committee on Human Rights (the Committee) has assessed
the Bill against Australia’s international obligations under the International Covenant on
Civil and Political Rights (ICCPR) and seeks clarification on a number of matters. While
information on the specific matters raised is provided below, I would highlight the
importance of having rigorous and effective anti-doping arrangements that seek to
protect those values which sport can so powerfully convey to the broader community.

There is no place in sport for those who cheat through doping. The harmful health effects
of using prohibited substances and methods is well known, along with the potential for
doping to undermine the important values that sport promotes within the community
(such as the spirit of cooperation, honesty, fair play and dedication). Most Australians
participate in and follow a range of sports in the belief that these sports are free of
doping. This can be significantly compromised and possibly irrevocably damaged if they
believe athletes are not competing on their merits.

Australia’s anti-doping arrangements give effect to our international obligations under
the UNESCO International Convention Against Doping in Sport (the UNESCO
Convention). Chiefly, the UNESCO Convention requires States Parties to implement
arrangements that are consistent with the principles of the World Anti-Doping Code (the
Code). The Code is an internationally-accepted arrangement, which provides the
framework for harmonised anti-doping policies, rules and regulations across both the
global sporting movement and Governments.

Telephone: (02) 6277 7977 * Parliament House, Canberra A.C.T 2600 * Facsimile: (02) 6273 7112



Civil Penalty Orders

1.12 Whether the proposed civil penalty provisions are considered to involve ‘criminal charges’
under article 14 of the ICCPR and are required to be dealt with in proceedings which observe the
guarantees applicable to criminal proceedings.

The imposition of a ‘civil penalty” under part 8A of the Bill was assessed by the
Department of Regional Australia, Local Government, Arts and Sport as a civil charge for
the purposes of Article 14 of the ICCPR. This is based on consideration of those factors
used under international human rights law to determine whether a civil penalty
constitutes a criminal charge. These factors include: the classification of the Act in
domestic law, the nature of the offence, the purpose of the penalty and the nature and
severity of the penalty.

The proposed penalty provisions in the Bill are classified as civil penalties under
Australian domestic law. A failure to comply with a disclosure notice that is issued by
the Australian Sports Anti-Doping Authority (ASADA) Chief Executive Officer (CEO)
becomes a debt payable to the Commonwealth. It does not result in a criminal conviction
and the person will not have a criminal conviction recorded against them in the event
that a Court determines to impose a fine for a breach of the relevant provision.

The final decision on whether a person is found to have contravened a civil penalty
provision, and the decision on the amount of the penalty to be imposed, rests with the
relevant court. The Bill sets out a number of factors that a court must take into account
when determining a penalty (new section 73B).

Reference was made to the potential penalties that may result from separate
contraventions for each day the contravention of a civil penalty provision continues. The
maximum penalty prescribed in the Bill (up to 30 penalty units for natural persons and
up to five times that amount for a body corporate) is in accordance with the Guide to
Framing Commonwealth Offences while the approach to the continuing contravention of a
civil penalty provision is consistent with the approach adopted in other Commonwealth
legislation.

Double Jeopardy

1.15 Whether the proposed new section 73K is consistent with article 14(7) of the ICCPR in
allowing criminal proceedings to be brought in respect of conduct which has already been the
subject of a civil penalty order.

New section 73K is considered to be consistent with article 14(7) of the ICCPR as the civil

penalty provisions are not characterised as ‘criminal’ for the purposes of Article 14 of the
ICCPR.

As civil penalty provisions are not characterised as criminal for the purposes of Article 14
there is no potential for double trial or double punishment for the same conduct under
new section 73K.



Right not to Incriminate Oneself
1.22 Whether proposed new section 13(D)(2)(f) is consistent:
o With the right not to incriminate oneself under article 14(3)(g), if such proceedings are
‘criminal” under international human rights law; or
o With the right to a fair hearing under article 14(1) of the ICCPR, if such proceedings are
‘civil” under international human rights law.
As noted previously, this penalty was assessed as a civil charge for the purposes of
Article 14 of the ICCPR. Accordingly, my response relates to the second dot point.

While maintaining a rigorous and effective anti-doping regime, the rights of athletes are
respected. The civil proceedings under the Australian Sports Anti-Doping Authority Act
2006 refer to the hearings that are held to determine whether a breach of anti-doping
rules has occurred and the period that an athlete or athlete support person, as defined
under the National Anti-Doping (NAD) Scheme, is ineligible from competing in sport.
These hearings are conducted under the auspices of the athlete’s national sporting
organisation and in accordance with the principles of a right to fair hearing including a
right to examine and cross examine witnesses and the right to be legally represented.
This is undertaken through the Court of Arbitration for Sport or the individual sport
tribunal.

Right not to be subject to arbitrary or unlawful interference with family life
1.32 Whether the provision imposing a civil penalty on any person for failing to comply with a
disclosure notice engages the right not to be subject to arbitrary or unlawful interference with the

family.

The ASADA CEO cannot arbitrarily issue a disclosure notice to any person including the
family members of an athlete. In order to issue a disclosure notice, the ASADA CEO
must reasonably believe that the person has information, documents or things that may
be relevant to the administration of the NAD Scheme. The CEO’s reasonable belief will
stem from intelligence obtained by ASADA under the NAD Scheme.

To reflect the significance of this power, only the CEO or delegated Senior Executive
Service Officer can issue a disclosure notice. As a matter of administrative practice the
reasons which underpin the application of that discretion will be properly recorded at the
time of the decision.

Moreover, the purpose of the disclosure notice is to allow the discovery of information
that may establish a breach of anti-doping rules under the contract that athletes have
with their sport and consequently allow for imposition of relevant sanctions under the
terms of the contract. The evidence collected under a disclosure notice will not be used in
any criminal prosecutions.

The NAD Scheme will be amended to ensure that appropriate protocols are put in place
to protect the rights of people under the age of 18. This will include, for example, the
right for the person to have their legal guardian present during an interview.

It is also noted that, under Clause 1.07 of the NAD Scheme which reflects the World
Anti-Doping Code, a support person can be any person who helps an athlete to prepare
for a sports competition. Family members often fulfil the role of support person to the
athlete, potentially making them subject to the NAD Scheme.



Freedom of Association and Freedom of Expression

1.35 Whether restrictions on members of the ASDMAC liaising with others and contributing to
deliberations or discussions are consistent with the right to freedom of expression and freedom of
association in articles 19 and 22 of the ICCPR.

The purpose of this amendment is not to limit an individual’s freedom of association or
expression. Rather, this amendment aims to avoid any conflict of interests issues that
may arise from someone having privileged knowledge gained in the course of their
membership on the Australian Sports Drug Medical Advisory Committee (ASDMAC).
ASDMAC performs an important function under Australia’s anti-doping arrangements.
It assesses and approves applications from athletes to use prohibited substances for a
legitimate therapeutic purpose. This facilitates an athlete’s right to access an otherwise
prohibited substance or method to treat a medical condition.

The primary aim of this amendment is to ensure that an ASDMAC member does not
provide information or evidence that they have gained in that role to support a person
who is the subject of consideration of the Anti-Doping Rule Violation Panel (the Panel) or
involved in proceedings before other bodies (e.g. a sporting tribunal) in respect of a
matter over which the member would have conflicted knowledge.

The amendment also requires an ASDMAC member not to take part in any deliberations
or decisions of a sporting administration body in relation to an anti-doping matter such
as appearing as a witness in any proceeding before a tribunal. This amendment is
designed to prevent an ASDMAC member, who may be approached in a private
capacity, to provide evidence before a sporting tribunal in a case in which the member,
through their role with ASDMAC, has inside knowledge.

Australian Sports Anti-Doping Authority Amendment Regulation 2012

In addition to the issues raised in your letter, I note that the Committee tabled its first
report of 2013 on 6 February 2013. The report included the Committee’s examination of
the Australian Sports Anti-Doping Authority Amendment Regulation 2012 (the
Regulations). The following is a response to a query raised by the Committee in that
report:

Compatibility with Human Rights

2.11 In particular, regulations that provide that the Panel may make entries on the Register of
Findings about an athlete, including their name, date of birth, and the nature of the finding
against them in relation to an anti-doping rule violation, engages, and appears to limit, the right
to privacy. Regulations that enable information to be made available to relevant sporting
organisations and 'details of other parties that will be notified on the entry on the Register' also
appear to limit this right. Information is needed to explain if this limitation is reasonable,
necessary and proportionate to achieve a legitimate aim.

The Register of Findings is not publicly available. Placing a finding on the Register of
Findings however, is a trigger to allow a number of notifications to be made and these are
currently provided for under the NAD Scheme.



The details of a possible anti-doping rule violation recorded on the Register of Findings
are referred under the privacy provisions in the NAD Scheme to the relevant sporting
administration body so an Infraction Notice can be issued and a hearing arranged to
determine whether or not a violation has been committed and the applicable sanction
under the terms of the sporting administration body’s Anti-Doping Policy.

There are also appeal provisions available to a person whose name is placed on the
Register of Findings. For example, if the Panel determines to make an entry onto the
Register of Findings, an athlete to whom the entry relates is entitled to appeal the Panel’s
decision to the Administrative Appeals Tribunal (AAT).

Clause 4.22 of the NAD Scheme sets out the circumstances where the CEO is authorised
to publish information on and related to the Register of Findings. The CEO can do this
only if publication is in the public interest and the matter has been finally determined by
a sport or sporting tribunal including the completion of all appeal periods or the AAT has
finalised the matter.

Thank you for the opportunity to provide clarification on the matters you have raised.
Should you require any further assistance, please contact Ms Natasha Cole, Assistant
Secretary, National Integrity in Sport Unit, on 6210 2705 or by email at
natasha.cole@pmc.gov.au.

Yours sinc7ﬁly ] /

/
| {

Kate Lundy



