Page 41

Australian Sports Anti-Doping Authority Amendment
Bill 2013
Introduced into the Senate on 6 February 2013; before Senate
Portfolio: Sport
PJCHR comments: Report 2/13, tabled on 13 February 2013 and Report 3/13, tabled
on 13 March 2013
Response dated: 27 February 2013

Summary of committee view
2.26
The committee thanks the Minister for her detailed response. The
committee is satisfied that the provisions in this bill are unlikely to be considered
'criminal' within the meaning of article 14 of the International Covenant on Civil and
Political Rights (ICCPR).

Background
2.27
This bill seeks to amend the Australian Sports Anti-Doping Authority Act 2006
to strengthen the Australian Sports Anti-Doping Authority's (ASADA) investigation
functions and to enhance information sharing arrangements with other government
agencies. In particular, it provides the Chief Executive Officer (CEO) of ASADA with
the power to issue a disclosure notice compelling persons of interest to assist
ASADA's investigations. Failure to comply with the notice subjects the person to a
civil penalty. It also introduces a number of provisions relating to the enforcement of
the civil penalty.
2.28
Following its initial consideration of the bill the committee wrote to the
Minister to seek clarification and further information as to:


whether the minimum guarantees in criminal proceedings apply to the
bill's new civil penalty provisions and, if so, whether the new provisions
allowing criminal proceedings to commence regardless of whether a
civil penalty order has been made for the same conduct, are consistent
with the right not to be tried or punished twice for the same offence.



whether the bill encroached on the right not to incriminate oneself.



whether provisions compelling any person, including the family
member of an athlete, to answer questions or produce information or
documents, engages the right not to be subject to arbitrary or unlawful
interference with the family.



whether restrictions on members of the Australian Sports Drug Medical
Advisory Committee on whom they may liaise with, and what
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discussions they may contribute to, are consistent with the rights to
freedom of expression and freedom of association.1
2.29
The Minister responded on 27 February 2013.2 The committee thanked the
Minister for her response and expressed its continuing concern that subjecting a
person to a penalty for failing to comply with a disclosure notice, without allowing
for any exceptions, may interfere with the right to respect for family life. The
committee suggested that consideration be given to allowing family members to
raise an objection to complying with a disclosure notice if to do so may cause harm
to the person or their family relationship, rather than being immediately subject to a
civil penalty order.
2.30
The committee noted the Minister's response in relation to freedom of
association and freedom of expression, which it considered adequately addressed
the committee's concerns, and made no further comments on those aspects of the
bill.
2.31
The committee deferred finalising its views on the fair trial implications of
the civil penalty provisions in the bill to enable closer examination of the issues in
light of the information provided. Following the committee’s adoption of its interim
Practice Note 2 on civil penalty provisions, the committee now sets out its views on
the civil penalty provisions contained in the bill.
2.32

The Minister's response is attached.

Committee's response
2.33
Following the adoption of its interim Practice Note 2 on civil penalties, the
committee has taken the opportunity in its comments on this bill to indicate the
types of issues that it would like to see addressed in statements of compatibility
accompanying bills that introduce or incorporate civil penalties regimes, as set out
below.
2.34
Classification of the provision under domestic law: The committee notes that
the civil penalty provisions are classified as ‘civil’ under domestic law and procedures
to enforce the civil penalties are to be governed by the rules and procedures relating
to civil proceedings. As the committee has noted in its interim Practice Note 2, the
classification under domestic law and the consequences are relevant but given
relatively little weight when the domestic law classifies a provision as ‘civil’.

1

See PJCHR, Second Report of 2013.

2

See PJCHR, Third Report of 2013, pp 115-119.
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2.35
The nature of the sanction or penalty: The critical factor under this criterion
is the nature of the regulatory scheme. The sports anti-doping regulatory framework
applies to various classes of athletes. The UNESCO Convention, to which the
legislation gives effect, includes in its scope certain classes of athletes. 3 Although the
number of people covered by the anti-doping regulatory regime may be large, the
committee considers that the sports anti-doping framework can be seen as falling
within a regulatory or disciplinary framework which governs certain classes of
persons who have voluntarily undertaken a particular activity, rather than a general
prohibition directed to all or most members of the public. The question is not clear
cut because the powers of the CEO under proposed new section 13A to require the
production of information or documents for the purpose of the administration of the
anti-doping scheme may be exercised in relation to any person, not just in relation to
athletes, coaches or officials. Nonetheless, it appears likely that the powers would be
used overwhelmingly in relation to those who take part in the sports sector
voluntarily. Accordingly, in the committee’s view an overall assessment of the
legislative scheme this would mean that the nature of the civil penalty regime is not
‘criminal’ in nature.
2.36
The severity of the penalty to which the person is exposed: Even though the
sports anti-doping scheme as a whole may be viewed as disciplinary or regulatory,
international jurisprudence also requires that the severity of the penalty to which a
person may be exposed must be assessed separately. A sufficiently severe penalty
imposed under such frameworks may nonetheless be considered 'criminal', though it
is accepted that where a sanction clearly falls within a disciplinary scheme a sanction
'of a severe character with far-reaching consequences for the person concerned'4 is
not necessarily of a punitive or criminal nature.
2.37
In assessing the severity of a penalty the maximum penalty is taken into
account. The court, in making an order, has the discretion to award 'such pecuniary
penalty for the contravention as the court determines to be appropriate'. The,
maximum penalty for contravention is $5,100 for a natural person, or $25,500 for a
body corporate, the discretion rests with the court as to whether to impose the
maximum penalty or a lesser penalty as it determines to be appropriate.5
2.38
While these penalties can involve significant sums of money (in particular for
individuals), the committee considers that of themselves they are not sufficient to
lead to the conclusion that they involve the imposition of a criminal penalty, but may

3
4
5

As defined by the Australian Sports Anti-Doping Authority Regulations 2006, section 1.06.
Pieter van Dijk, Fried van Hoof, Arjen van Rijn and Leo Zwaak (eds), Theory and Practice of the
European Convention on Human Rights (Intersentia, 4th ed 2006), p. 546.
See proposed new subsection 73B(3) as inserted by item 13 of Schedule 1 to the bill.
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rather be seen as of a level appropriate to promote compliance with the
requirements to provide information under the anti-doping scheme.
2.39
Nature and severity combined: As the committee commented in its interim
Practice Note 2, it may be appropriate to take into account the cumulative effect of
the nature and severity of the penalty if it is not clear that either the nature or the
severity of a penalty considered separately leads to the conclusion that it is
‘criminal’. In this case the committee does not consider that the cumulative effect of
the nature and severity of the penalties imposed would lead to their being
characterised as ‘criminal’ for the purposes of human rights law.
2.40 Having considered the Minister's response, the committee is satisfied that
the provisions in this bill are unlikely to constitute the determination of a 'criminal
charge' within the meaning of article 14 of the ICCPR.

