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Agricultural and Veterinary Chemicals Legislation
Amendment Bill 2012
Introduced into the House of Representatives on 28 November 2012; before Senate
Portfolio: Agriculture, Fisheries and Forestry
PJCHR comments: Report 1/13, tabled on 6 February 2013 and Report 3/13, tabled on
13 March 2013
Response dated: 27 February 2013

Summary of committee view
2.1
The committee thanks the Minister for his detailed response. The
information provided adequately addresses the committee’s concerns about the
compatibility of the monitoring and investigatory powers in the bill with the right to
privacy in article 17 of the International Covenant on Civil and Political Rights (ICCPR)
and of the reverse onus provisions with the right to be presumed innocent in
article 14(2) of the ICCPR.
2.2
The committee considers that some of the civil penalty provisions in the bill
may best be properly characterised as 'criminal' in nature, particularly where the
maximum pecuniary penalty imposed by a civil penalty provision is triple the
maximum fine that may be imposed for the corresponding criminal offence. As such,
the committee has concerns that, where a person may be subject to a pecuniary
penalty for a civil penalty in addition to punishment under a criminal offence for the
same or substantially the same conduct, this may be inconsistent with the right not
to be tried or punished twice for the same offence under article 14(7) of the ICCPR.

Background
2.3
This bill proposes reforms to the system of regulation of agricultural and
veterinary ('agvet') chemicals, to improve the efficiency of the current regulatory
arrangements and provide greater certainty that chemicals approved for use in
Australia are safe.
2.4
The committee sought further information from the Minister about the
compatibility of monitoring and investigatory powers in the bill with the right to
privacy in article 17 of the International Covenant on Civil and Political Rights (ICCPR)
and whether provisions imposing a civil penalty and reverse onus offences are
consistent with the fair trial rights in article 14 of the ICCPR.
2.5
The Minister responded by letter dated 27 February 2013.1 In its Third Report
of 2013, the committee thanked the Minister for his response and stated that it had

1

PJCHR, Third Report of 2013, p 97.
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decided to defer finalising its views on the human rights compatibility of the bill to
enable closer examination of the issues in light of the information provided in the
Minister’s response.
2.6

The Minister's response is attached.

Committee's response
2.7
The committee thanks the Minister for his detailed response. Following the
adoption of its interim Practice Note 2 on civil penalties, the committee has taken
the opportunity in its comments on this bill to indicate the types of issues that it
would like to see addressed in statements of compatibility accompanying bills that
introduce or incorporate civil penalties regimes, as set out below.
Right to privacy and reverse onus provisions
2.8
The committee considers that the information provided by the Minister
adequately addresses the committee’s concerns about the compatibility of the
monitoring and investigatory powers in the bill with the right to privacy in article
17 of the International Covenant on Civil and Political Rights (ICCPR) and of the
reverse onus provisions with article 14(2) of the ICCPR.
Civil penalty provisions
2.9
The committee notes with appreciation the detailed discussion of issues
relating to civil penalty provisions in the Minister's letter.2 The Minister’s letter noted
that:
The financial incentives to misconduct provided by civil penalties are a
more proportionate and effective enforcement tool than sole reliance on
criminal proceedings or criminal convictions, as the stigma of a criminal
conviction can have impacts beyond the particular offence (for example,
exclusion from future business opportunities). The use of civil penalty
orders also reflects the practices of other areas of (particularly, corporate)
regulation under Commonwealth legislation. The provisions in the Bill that
relate to civil penalties are consistent with the recommendations in the
Australian Law Reform Commission Report 95 (ALRC 95). They are also
consistent with the Regulatory Powers (Standard Provisions) Bill 2012.3

2
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Letter from the Minister for Agriculture, Fisheries and Forestry, Senator the Hon Joe Ludwig to
Mr Harry Jenkins MP, 27 February 2013, pp 9-10: see PJCHR, Third Report of 2013, pp 139-140.
Letter from the Minister for Agriculture, Fisheries and Forestry, Senator the Hon Joe Ludwig to
Mr Harry Jenkins MP, 27 February 2013, p. 9 (footnote omitted): see PJCHR, Third Report of
2013, pp 139.
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2.10
The committee recognises that the approach adopted in the legislation
draws on the work of the Australian Law Reform Commission (ALRC) in its 2002
report Principled Regulation: Federal Civil and Administrative Penalties in Australia.4
However, the committee notes that, in its otherwise comprehensive report, the ALRC
did not consider the relevant human rights issues in any detail against the relevant
international standards.
2.11
The bill provides that existing offence provisions are also to be civil penalty
provisions. The maximum penalties for criminal offences that have corresponding
civil penalty provisions under the bill range from 30 penalty units ($5,100) to 300
penalty units ($51,000).
2.12
Classification of the provision under domestic law: The committee notes that
the civil penalty provisions are classified as ‘civil’ under domestic law and procedures
to enforce the civil penalties are to be governed by the rules and procedures relating
to civil proceedings. As the committee has noted in its interim Practice Note 2, the
classification under domestic law and the consequences are relevant but given
relatively little weight when the domestic law classifies a provision as ‘civil’.
2.13
Nature of the civil penalty: The committee notes that the context in which
these provisions have been introduced is a regulatory one, being the regulation of
agvet chemicals. New section 69EJ sets out the procedure for obtaining a civil
penalty order, which provides that a court, in determining the pecuniary penalty,
may take into account all relevant matters, including in relation to individuals the
nature and extent of the contravention; the nature and extent of any loss or damage
suffered because of the contravention; the circumstances in which the contravention
took place; whether the person has previously been found by a court to have
engaged in any similar conduct; and the extent to which the person has cooperated
with the authorities. This provision indicates that there are punitive elements
involving an assessment of culpability in the imposition of a civil penalty order, as
well as other elements.
2.14
Severity of the penalty: Where significant penalties are imposed, this may be
sufficient to justify characterising the penalty as criminal. New subsection 145AA(2)
provides that the penalty for contravention of civil penalty must not exceed three
times the amount of the maximum monetary penalty that could be imposed by a
court on conviction for an offence constituted by the same conduct.

4

Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative
Penalties in Australia, Report 95, December 2002.
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2.15
This means that the pecuniary penalties that may be imposed by a court on
individuals under some provisions5 could reach the level of 900 penalty units
($153,000). This is a significant penalty and may be viewed as rising to the level of
severity sufficient to be ‘criminal’ even in a regulatory context.
2.16
Nature and severity combined: As the committee commented in its interim
Practice Note 2, it may be appropriate to take into account the cumulative effect of
the nature and severity of the penalty if it is not clear that either the nature or the
severity of a penalty considered separately leads to the conclusion that it is
‘criminal’.
2.17 The committee considers that those civil penalty provisions which have a
parallel criminal offence and for which the maximum civil pecuniary penalty is
three times more than the maximum fine for the criminal offences (where a fine is
the only punishment provided for the offence), might reasonably be characterised
as 'criminal'. As a result, proceedings for their enforcement would therefore be
required to comply with the guarantees that apply to criminal proceedings under
articles 14 and 15 of the ICCPR, including the right to be presumed innocent and
not to be tried or punished twice for the same offence.
Right to be presumed innocent
2.18
If a civil penalty provision is characterised as ‘criminal’, then article 14 will
apply, including the right to be presumed innocent until proven guilty according to
law, on the criminal standard of proof. The Minister’s letter notes:
For civil penalty provisions, the standard of proof placed on the
prosecuting regulator is derived from the civil standard – the balance of
probabilities – but can rise depending on the seriousness of the offence.
The degree of satisfaction for which the civil standard of proof calls may
vary according to the gravity of the fact to be proved. This approach has
been enshrined in legislation in section 140 of the Evidence Act 1995
(Cth)…’.6

5

See, eg, provisions of the AgVet Code contained in the Agricultural and Veterinary
Chemicals Code Act 1994.

6

Letter from the Minister for Agriculture, Fisheries and Forestry, Senator the Hon Joe Ludwig to
Mr Harry Jenkins MP, 27 February 2013, pp 8-9: see PJCHR, Third Report of 2013, pp 138-139.
Section 140 of the Evidence Act 1995 provides:
(1) In a civil proceeding, the court must find the case of a party proved if it is satisfied that the
case has been proved on the balance of probabilities.
(2) Without limiting the matters that the court may take into account in deciding whether it is
so satisfied, it is to take into account:

Page 27

2.19
The committee notes the Minister’s comments in this regard. It
acknowledges that the issue of enhanced scrutiny of evidence in some civil matters is
a complex point and will continue to give consideration to this issue.
Double jeopardy
2.20
As the committee noted in its earlier comments, proposed new sections
69EJH (to the Agricultural and Veterinary Chemicals (Administration) Act 1992
(Admin Act)) and section 145B (to the Agricultural and Veterinary Chemicals Code Act
1994) provide that if a person has first been convicted of a corresponding offence, a
court may not subsequently make a civil penalty order against the person in relation
to the same, or substantially the same, conduct as that constituting the criminal
contravention. However, the bill provides that criminal proceedings may be
commenced against a person for conduct that is the same or substantially the same
as conduct that would constitute contravention of a civil penalty provision, even if a
civil penalty order has been made against the person in relation to that conduct.
2.21
The Minister’s letter notes this, but draws attention to proposed new
sections 145BC of the Agvet Code and 69EJK of the Admin Act which provide that
evidence given in civil proceedings is not admissible in criminal proceedings (other
than those relating to the falsity of the evidence). The committee noted in its initial
comments that it was not clear whether the practical effect of these provisions was
to rule out the possibility of such a criminal conviction where a civil penalty order has
already been made.7 The Minister maintains that the ‘sum effect of these provisions
is to prevent a person from being subject to a civil penalty order and found guilty of
an offence based on the same or substantially the same conduct.’ 8
2.22
However, at the same time the Minister’s letter notes that ‘criminal
proceedings not related to falsifying evidence must rely upon evidence gathered
during independent investigations, not evidence from prior civil proceedings.’9 This
clearly leaves open the possibility that a person may be punished twice for the same
conduct, even if the conviction can only be based on independently sourced material
and not evidence admitted at the civil penalty proceedings. This may raise human

(a) the nature of the cause of action or defence; and
(b) the nature of the subject-matter of the proceeding; and
(c) the gravity of the matters alleged.
7
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9

PJCHR, First Report of 2013, para 1.37
Letter from the Minister for Agriculture, Fisheries and Forestry, Senator the Hon Joe Ludwig to
Mr Harry Jenkins MP, 27 February 2013, p 10: see PJCHR, Third Report of 2013, p 140.
Letter from the Minister for Agriculture, Fisheries and Forestry, Senator the Hon Joe Ludwig to
Mr Harry Jenkins MP, 27 February 2013, p 10: see PJCHR, Third Report of 2013, p 140.
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rights compatibility issues under article 14(7) of the ICCPR, which provides for the
right not to be tried or punished twice for the same conduct.
2.23 The committee notes the detailed explanation provided by the Minister of
the background to and rationale for the civil penalty provisions in the bill. The
committee considers that, in light of these explanations, most of the civil penalty
provisions would not be characterised as ‘criminal’ for the purposes of human
rights law.
2.24 However, the committee is still concerned that, where the maximum
pecuniary penalty imposed by a civil penalty provision is triple the maximum fine
that may be imposed for the corresponding criminal offence, such civil penalty
provisions might reasonably be characterised as ‘criminal’ when they involve
pecuniary penalties of up to 900 penalty units. As a result, proceedings for their
enforcement would be required to comply with the guarantees that apply to
criminal proceedings under articles 14 and 15 of the ICCPR.
2.25 The committee has concerns that, where a civil penalty is classified as
'criminal' in nature, and where a person may be subject to a pecuniary penalty for
a civil penalty contravention in addition to punishment under a criminal offence for
the same or substantially the same conduct,10 this may be inconsistent with the
right not to be tried or punished twice for the same offence.

10

See, for example, sections 69EJH of the Admin Act and section 145B of the AgVet Act.

