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Customs Amendment (Miscellaneous Measures) Bill 2012 

Introduced into the House of Representatives on 28 November 2012; passed both 
Houses on 14 March 2013 
Portfolio: Home Affairs 
PJCHR comments: Report 1/13, tabled on 6 February 2013 and Report 3/13, tabled on 
13 March 2013 
Response received: 19 April 2013 

 

Summary of committee view 

3.1 The committee thanks the Minister for his response and notes that the bill 
has already been passed by the Parliament.  

3.2 The committee considers that the imposition of strict liability for bringing 
child pornography and child abuse material into Australia is likely to be consistent 
with the presumption of innocence. The committee is unable to conclude whether 
the application of strict liability to other ‘restricted goods’ will be compatible with 
the presumption of innocence as the details about such goods will be contained in 
future regulations. 

Background 

3.3 The bill amended the Customs Act 1901 to introduce a new strict liability 
offence for bringing into Australia a new category of goods known as 'restricted 
goods' with regulations to prescribe what is prohibited. The offence imposes a 
maximum penalty of 1,000 penalty units (or $170,000). 

3.4 The statement of compatibility stated that this imposed a civil penalty 
provision – however, the bill itself made it clear that the provision introduced a 
criminal offence.  

3.5 In its First Report of 2013 the committee sought clarification from the 
Minister as to whether the strict liability offence was compatible with the 
presumption of innocence under article 14(2) of the International Covenant on Civil 
and Political Rights (ICCPR). 

3.6 The Minister responded on 28 February 2013 stating that the strict liability 
offence did not engage the presumption of innocence. The committee responded in 
its Third Report of 2013 noting that the response appeared to be based on a 
misunderstanding of the nature and scope of the presumption of innocence and the 
criminal context of strict liability offences, and asked again whether the strict liability 
offence was justifiable (that is, whether it pursues a legitimate objective and is 
reasonable, necessary and proportionate to that objective). 

http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Completed_inquiries/2013/12013/c06
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3.7 The Minister's response is attached. 

Committee’s response 

3.8 The committee notes that the strict liability offence is aimed at prohibiting 
goods which have been prescribed in regulations from being imported into Australia 
and that the Minister proposes to have child pornography and child abuse material 
initially prescribed as restricted goods. The committee accepts that the application of 
a strict liability offence carrying a maximum penalty of 1,000 penalty units in these 
circumstances may be considered a reasonable and proportionate measure adopted 
in the pursuit of a legitimate goal, consistent with the presumption of innocence in 
article 14(2) of the ICCPR.    

3.9 The committee notes that additional goods may only be prescribed as 
‘restricted goods’ by regulation if they are subject to Australia’s international treaty 
obligations and are a matter of international concern.1 The committee accepts that 
this approach provides ‘some flexibility in regulating goods consistent with 
international treaty obligations and matters of international concern without the 
need for legislative amendment’.2 However, the committee notes that it is not able 
to make a final assessment of the compatibility of applying the new strict liability 
offence to other goods until the necessary details are provided by the relevant 
regulations.   

3.10 The committee notes that the bill has already been passed by the 
Parliament. 

                                              

1  New sub-section 233BABAE (4) of the bill. 

2  Explanatory memorandum, page 5. 








