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MINISTER FOR EMPLOYMENT AND WORKPLACE RELATIONS
MINISTER FOR FINANCIAL SERVICES AND SUPERANNUATION

216 NOV 2012
Mr Harry Jenkins MP
Chair
Parliamentary Joint Committee on Human Rights
Parliament House
CANBERRA ACT 2600

Dear Mr Jenkins

Thank you for your letter of 31 October 2012 in relation to the Fair Entitlements Guarantee
Bill 2012 (the Bill).

I note that the letter seeks clarification on several matters set out in the Parliamentary Joint
Committee on Human Rights' (the Committee's) Sixth Report of 2012 and trust that this
response addresses the Committee's concerns.

Right to Privacy - clauses 42 to 45

The Committee has sought advice about whether consideration should be given to
including express privacy obligations for contractors in the Bill. Clause 42 of the Bill
permits the Department of Education, Employment and Workplace Relations to disclose
personal information about an employer or employee to a person who is contracted by
the Commonwealth for the purposes of passing on payments made under the Act to
recipients. In practice, such contractors will almost always be large professional
organisations, for example, accounting firms and firms specialising in insolvency.

As noted in the statement of compatibility with human rights, contractors will be bound by
the relevant privacy clauses in their contracts. In addition, contractors will hold professional
obligations and may also have obligations under the National Privacy Principles in the
Privacy Act 1988.

It is considered a contractor's contractual obligations, together with their professional
regulation and obligations under the Privacy Act 1988, will constitute adequate safeguards
to prevent the arbitrary use of personal information. As such, it is not considered
necessary to include express privacy obligations for contractors in the legislation.

The Committee has also sought advice about why the Bill does not explicitly prohibit the
unauthorised disclosure of personal information. Clauses 42 to 45 of the Bill specify the
parties to which personal information may be disclosed and the purposes for which such
disclosure may take place. Importantly, any disclosure of personal information made under
the Bill would be covered by the Information Privacy Principles or if applicable may be
covered by National Privacy Principles in the PrivacyAct 1988. As these principles prohibit
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the unauthorised disclosure of personal information, it is not considered necessary to
include express provisions prohibiting the unauthorised disclosure of personal information
in the Bill.

Rights to Social Security and Non-discrimination - clauses 1t to 13

The Committee has requested advice about the compatibility of clauses 11, 12 and
13 of the Bill with the right to social security in article 9 of the International Covenant on
Economic, Social and Cultural Rights (the ICESCR) and the right to non-discrimination
in article 26 of the International Covenant on Civil and Political Rights (the ICCPR).
The rights to social security and non-discrimination are not absolute rights and can be
subjected to permissible limits.

Clauses 11 to 13 of the Bill exclude certain persons from being eligible to receive an
advance limiting rights to social security and non-discrimination for those persons. Set out
below are explanations about the objectives of each clause, and why the exclusions from
eligibility are reasonable, necessary and proportionate to those objectives.

Clause 11

Subclause 11(1) of the Bill provides a person who is an 'excluded employee' for the
purposes of section 556 of the Corporations Act 2001 will not be eligible for an advance
under the Act. This encompasses an employee who, at any time in the 12 months prior to
the winding up, was a director, spouse of a director, or a relative of a director of the
employer being wound up. Subclause 11(2) of the Bill provides that a relative, spouse or
de facto partner of an employer who is or was bankrupt under the Bankruptcy Act 1966 is
not eligible for an advance. Subclause 11(3) of the Bill provides a similar exclusion for
relative, spouse or de facto partner of a partner in a partnership.

Clause 11 of the Bill excludes the abovementioned persons from receiving an advance
to prevent a person who had a direct relationship with the director, employer or partner
of a business from financially benefiting from the wind up or bankruptcy of a business.
This approach reflects the policy intent of section 556 of the Corporations Act 2011 and is
consistent with principles of good corporate governance. Further, in the absence of such a
provision, the Bill would authorise payments for entitlements that are not payable to such
persons in winding up proceedings.

It is considered consistency with corporations law is a legitimate objective and excluding
directors, employers and partners or their spouses, de facto partners or relatives from
receiving an advance under the Bill is reasonable, necessary and proportionate to that
objective.

Clause 12

Clause 12 of the Bill provides that a person is not eligible for an advance where the
Secretary is satisfied that:

a person had been engaged under other arrangements (such as a contractor)
and transfers to employment within 6 months of the end of the employment or
the appointment of an insolvency practitioner for the employer; and
it was reasonable to expect at the start of that employment that the employer
would not be able to meet the employer's obligations under the terms and
conditions of that employment for the actual duration and end of that
employment.



Clause 12 prevents employers from employing a person solely for the purposes of
ensuring that a person will be eligible for an advance under the Act. Importantly, subclause
12(1)(c) ensures that a person is excluded from receiving an advance only where it was
'reasonable' to expect that the employer would not be able to continue employing the
person under the same terms and conditions beyond the end of their employment.
As such, this clause pursues a legitimate objective as it prevents an employer from
undermining the Act through employment arrangements which are established solely for
the purpose of receiving an advance. It is considered that excluding persons employed
under such arrangements from receiving an advance is reasonable, necessary and
proportionate to that objective.

Clause 13

Clause 13 of the Bill provides that a person is not eligible for an advance if their former
employer was within the scope of the Special Employee Entitlements Scheme for Ansett
group employees (SEESA). SEESA was established to provide financial assistance to
Ansett group employees whose employment was terminated on or after 12 September
2001. It enabled former employees to receive unpaid wages, annual leave, long service
leave, pay in lieu of notice and up to a maximum of eight weeks of their redundancy
entitlement.

Clause 13 excludes this class of persons from receiving an advance under the Act to
prevent such persons from receiving financial assistance from two analogous schemes
or selecting a scheme that would provide the most favourable outcome. In this way,
clause 13 ensures that the payment of financial assistance for Ansett group employees is
equitable. In addition, this clause preserves the status quo under the General Employee
Entitlements and Redundancy Scheme (GEERS). As such, it is considered that clause 13
pursues a legitimate objective and excluding persons who fall within the scope of SEESA
from receiving an advance under the Bill is reasonable, necessary and proportionate to
that objective.

I trust the information provided is helpful.

Regards

r/
BILL SHORTEN
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