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The committee has commented on the following bills
Corporations Legislation Amendment
(Derivative Transactions) Bill 2012
Introduced into the House of Representatives on 12 September 2012
Portfolio: Treasury

Committee view
1.1
The committee notes that the bill engages the right to privacy contained in
article 17 of the International Covenant on Civil and Political Rights (ICCPR) and
considers that the relevant provisions are unlikely to raise issues of incompatibility
with the right.
1.2
The committee notes that the statement of compatibility discusses the bill's
engagement of the right to be free from self‐incrimination contained in article 14(3)
of the ICCPR. The committee seeks further information from the Treasurer with
regard to the relevant provisions before forming a view whether the bill is
compatible with the right.

Purpose of the bill
1.3
This bill amends various related Acts to provide a legislative framework to
implement Australia’s G‐20 commitments in relation to over‐the‐counter (OTC)
derivatives reforms to improve transparency and risk management in the OTC
derivatives market. In particular, the bill:
•

introduces new restrictions on the trading of over‐the‐counter derivatives
(OTC derivatives);

•

allows the Minister for Financial Services to prescribe classes of derivatives in
relation to certain mandatory obligations. Subject to a class of derivatives
being prescribed for one or more mandatory obligations (trade reporting,
central clearing or on platform execution), the Australian Securities and
Investments Commission (ASIC) may make related derivatives transaction
rules, with the Minister’s consent; and

•

introduces a licensing regime for trade repositories, a new type of financial
market infrastructure.

Compatibility with human rights
1.4
The statement of compatibility discusses the right to privacy and the right to
be free from self‐incrimination with respect to these measures.
Any Member or Senator who wishes to draw matters to the attention of the committee under the
Human Rights (Parliamentary Scrutiny) Act 2011 is invited to do so.
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Right to privacy
1.5
The bill allows the Minister to prescribe certain classes of derivatives as
subject to ASIC rule‐making powers. ASIC is then empowered to introduce a
requirement that individuals trading in that class of derivatives must report
information related to those trades to licensed trade repositories.
1.6
The statement of compatibility acknowledges that legislation that involves
collection of personal information may have implications for individuals right to
privacy and identifies that the mandatory reporting requirements in the bill engage
article 17 of the ICCPR.
1.7
Article 17 of the ICCPR provides that no one shall be subjected to arbitrary or
unlawful interference with their privacy. Collecting, using, storing, disclosing or
publishing personal information amounts to an interference with privacy. In order for
the interference not to be ‘arbitrary’, the interference must be for a legitimate
objective and be reasonable, necessary and proportionate to that objective.
1.8
The statement of compatibility states that the bill pursues the legitimate
objective of regulating the OTC derivatives market and the limitation on the right to
privacy is not arbitrary for the following reasons:
•

Effective regulation of the OTC derivatives market requires regulators to
have detailed data on derivatives exposures where these will pose a systemic
risk. A requirement to report transactions is the most effective method of
achieving this goal.

•

The bill does not impose a blanket requirement for reporting. Instead, ASIC
will be required to assess the need for mandatory trade reporting for each
class of derivatives once they have been prescribed by the Minister, and on
an ongoing basis after that. Any mandate will require public consultation,
and ministerial consent. As a legislative instrument the ASIC rules will also
require the preparation of a regulation impact statement and a human rights
compatibility statement. This ensures that the requirement will only apply to
individuals where such a requirement has a clear public interest.

•

The bill provides for the protection of trade data through imposing
restrictions on the use and disclosure of reported data, including that trade
repositories will be prohibited from using data other than for purposes
provided for under the Bill. The regulations and derivate trade repository
rules that ASIC is required to make will also impose requirements in relation
to the integrity and security of a trade repository’s systems. These
regulations and rules will also require a human rights compatibility
statement.

Any Member or Senator who wishes to draw matters to the attention of the committee under the
Human Rights (Parliamentary Scrutiny) Act 2011 is invited to do so.
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1.9
The committee considers that these provisions are unlikely to raise issues
of incompatibility with article 17 of the ICCPR given that any interference with the
right to privacy would appear to be necessary to achieve the stated objective of
regulating the OTC derivatives market, which can be considered to be a legitimate
objective. Further, the provisions appear to be drafted with sufficient precision
and contain appropriate safeguards to ensure that the degree of interference is
proportionate to that objective.
Right to be free from self‐incrimination
1.10 The statement of compatibility notes that the bill requires trade repositories
to report to ASIC any breaches they have committed of the requirements under their
licence and concludes that these requirements do not engage the right to be free
from self‐incrimination in article 14(3)(g) of the ICCPR because the requirements are
civil in nature.
1.11 The statement does not identify the specific provisions in the bill which are
being discussed but it is assumed that the relevant provision is section 904C, which
requires a derivative trade repository licensee to notify ASIC if the licensee becomes
aware that it may no longer meet its obligations under section 904A. This
encompasses a failure to comply with conditions on its licence, failure to properly
register if it is a foreign body corporate or failure to ensure that no disqualified
individuals becomes or remains involved in the operator. The failure to comply with
the requirement in section 904C is an offence under section 1311(1) of the
Corporations Act 2001.
1.12 Article 14(3)(g) of the ICCPR protects the right to be free from self‐
incrimination by providing that a person may not be compelled to testify against him
or herself or to confess guilt. The right to be free from self‐incrimination may be
subject to permissible limitations, provided that the limitations are for a legitimate
objective, and are reasonable, necessary and proportionate to that objective.
1.13 It is not apparent if section 904C is intended to abrogate the privilege against
self‐incrimination. If the privilege is intended to be abrogated, the bill does not
appear to provide any protections or safeguards as to how any self‐incriminating
information may be used. Abrogation of the privilege against self‐incrimination is
more likely to be permissible where protections relating to the use of the
information are included, such as a ‘use immunity’, which prohibits use of the
information against the person in subsequent criminal proceedings; or a ‘derivative
use immunity’, which additionally prevents the information being used to gather
other evidence against the person.
The basis for the statement’s conclusion that article 14(3)(g) of the ICCPR is
not engaged in these circumstances is also unclear as no supporting reasons are

1.14

Any Member or Senator who wishes to draw matters to the attention of the committee under the
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provided for the claim that the requirements are civil in nature. The protections in
article 14(3) of the ICCPR relate to minimum guarantees that are applicable in
criminal proceedings. However, the approach under international and comparative
human rights law has been to look at the substance and the effect of the
proceedings, rather than their label. Accordingly, it is possible for a civil penalty
regime which subjects a person to a high penalty and is intended to be punitive or
deterrent in nature to constitute a ‘criminal charge’ for the purposes of the
prohibition on the right to be free from self‐incrimination.
1.15 Before forming a view whether the bill is compatible with the right to be
free from self‐incrimination, the committee proposes to write to the Treasurer to
seek clarification on the following matters:
•

in what respect these requirements are considered civil in nature;

•

whether section 904C intends to abrogate the privilege against self‐
incrimination; and

•

if so, whether safeguards are provided to prevent any self‐incriminating
information obtained as a result of the requirement to comply with section
904C from being used in any subsequent criminal proceedings.

Dental Benefits Amendment Bill 2012
Introduced into the House of Representatives on 12 September 2012
Portfolio: Health and Aging

Committee view
1.16 The committee notes that this bill engages the right to health contained in
article 12(1) of the International Covenant on Economic, Social and Cultural Rights
(ICESCR). The committee observes that the bill draws a distinction based on age
because it provides that children under 2 years of age are ineligible to receive
benefits under the Child Dental Benefits Schedule. The committee proposes to seek
clarification from the Minister for Health regarding the decision for excluding
children under 2 years of age from the Schedule before forming a view on the
compatibility of this bill with the right.

Purpose of the bill
1.17 This bill amends the Dental Benefits Act 2008 to allow the establishment of
the Child Dental Benefits Schedule under the Act by extending the age range of
people eligible for dental benefits to children aged at least 2 years but less than 18
Any Member or Senator who wishes to draw matters to the attention of the committee under the
Human Rights (Parliamentary Scrutiny) Act 2011 is invited to do so.
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years. The Act currently provides for eligibility for children aged at least 12 years but
less than 18 years.

Compatibility with human rights
1.18 The statement of compatibility states that the bill engages and promotes the
right to health in article 12(1) of the ICESCR and the right to social security in article 9
of the ICESCR.
1.19 Extending the age range of children eligible for dental benefits to include
children aged 2‐11 clearly advances children’s rights to health and social security.
1.20 The committee however observes that the bill draws an arguable distinction
based on age because it provides that children under 2 years of age are ineligible to
receive these benefits.
1.21 The right to non‐discrimination is protected in Article 2(2) of the ICESCR,
which prohibits discrimination on prohibited grounds in the exercise of the
economic, social and cultural rights guaranteed in the Covenant. In addition article
26 of the International Covenant on Civil and Political Rights (ICCPR) contains an
independent guarantee of equal protection of the law. Article 26 of the ICCPR
prohibits discrimination in law or in practice in any field regulated by public
authorities. This means that when the Commonwealth legislates in any particular
area, it must do so without discriminating on the prohibited grounds. Article 26 of
the ICCPR is a ‘free‐standing’ bar on discrimination and is not limited to the ICCPR
rights.
1.22 Discrimination means any distinction, exclusion, restriction or preference or
other differential treatment that is directly or indirectly based on the prohibited
grounds of discrimination and which has the intention or effect of nullifying or
impairing the recognition, enjoyment or exercise, on an equal footing, of all rights
and freedoms.
1.23 The grounds of prohibited discrimination are not closed, and include race,
colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status. The UN Human Rights Committee (HRC) has not
issued any specific guidance on the meaning of ‘other status', preferring instead to
treat it on a case by case basis. It has nevertheless indicated that a clearly definable
group of people linked by their common status is likely to fall within the category of
'other status'. Among other things, the HRC has found age to qualify as prohibited
grounds under ‘other status’.
1.24 A difference in treatment on prohibited grounds, however, will not be
directly or indirectly discriminatory provided that it is (i) aimed at achieving a
Any Member or Senator who wishes to draw matters to the attention of the committee under the
Human Rights (Parliamentary Scrutiny) Act 2011 is invited to do so.
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purpose which is legitimate; (ii) based on reasonable and objective criteria, and (iii)
proportionate to the aim to be achieved.
1.25 International human rights law has generally acknowledged that personal
characteristics are often legitimate factors that may be taken into account in
formulating tax and benefit measures. Further, given the multi‐faceted economic and
social purposes of tax and benefit measures, governments are usually accorded a
degree of deference in these matters, provided that there is a reasonable basis and a
relationship of proportionality between the legitimate aim pursued and the means
used and overall strike a fair balance between the interests of the community and
the individual.
1.26 The committee proposes to write to the Minister for Health to seek further
information regarding the reasons for excluding children under 2 years of age from
the Child Dental Benefits Schedule before forming a view on the compatibility of
the bill with human rights as defined in the Human Rights (Parliamentary Scrutiny)
Act 2011.

Environment Protection and Biodiversity Conservation
Amendment (Declared Fishing Activities) Bill 2012
Introduced into the House of Representatives on 11 September 2012
Portfolio: Sustainability, Environment, Water, Population and Communities

Committee view
1.27 The committee notes that the bill engages the right to the presumption of
innocence contained in article 14(2) of the International Covenant on Civil and
Political Rights (ICCPR) and the right to a fair hearing contained in article 14(1) of the
ICCPR. The committee seeks further information from the Minister for Sustainability,
Environment, Water, Population and Communities before forming a view on whether
the bill is compatible with these rights.

Purpose of the bill
1.28 This bill as introduced sought to amend the Environment Protection and
Biodiversity Conservation Act 1999 (EPBC Act) to:
•

enable the Minister, with the agreement of the Fisheries Minister to make an
interim declaration declaring a fishing activity, to be a ‘declared fishing
activity’ on an interim basis if both Ministers agree that:

Any Member or Senator who wishes to draw matters to the attention of the committee under the
Human Rights (Parliamentary Scrutiny) Act 2011 is invited to do so.
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•

•

there is uncertainty about the environmental, social or economic
impacts of the fishing activity;

•

it is appropriate to consult with fishing concession holders who
consider themselves to be detrimentally affected by the making of a
final declaration for the same fishing activity; and

•

the declared fishing activity should be prohibited while consultation
occurs;

enable the Minister, with the agreement of the Fisheries Minister, to make a
final declaration declaring a fishing activity to be a declared fishing activity
for a period of no longer than 24 months if both Ministers agree that:
•

there is uncertainty about the environmental, social or economic
impacts of the fishing activity;

•

it is appropriate to establish an expert panel to conduct an assessment
of the fishing activity; and

•

the declared fishing activity should be prohibited while the expert panel
conducts its assessment of the fishing activity;

•

require the Minister to consider the written submissions of declaration
affected persons before making a final declaration and that the Minister
cannot make a final declaration for a fishing activity that has not been the
subject of an interim declaration;

•

create civil penalty and offence provisions for engaging in a declared fishing
activity;

•

provide for the establishment of an expert panel to conduct an assessment
of the potential environmental, social or economic impacts of the declared
fishing activity, as specified in its terms of reference, and report to the
Minister; and

•

provide for the publication of the report of the expert panel and the tabling
of the report in Parliament.

1.29 The bill passed the House of Representatives on 13 September 2012 with the
following amendments:
•

The declaration powers will apply only to commercial fishing activities;

•

For interim declarations, the Minister may only specify a commercial fishing
activity that had not been engaged in before 11 September 2012 in a
Commonwealth marine area;

•

A declared commercial fishing activity may be assessed only for its potential
environmental impacts (and not its social and economic impacts); and

•

These powers will sunset 12 months after the commencement of the Act.
Any Member or Senator who wishes to draw matters to the attention of the committee under the
Human Rights (Parliamentary Scrutiny) Act 2011 is invited to do so.
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Compatibility with human rights
1.30 The statement of compatibility for the bill relates to the bill as introduced.
The government amendments to the bill did not include any assessment of their
human rights compatibility and there is no requirement to provide a statement of
compatibility for amendments to a bill.
1.31 The government amendments to the bill do not appear to give rise to any
human rights issues to the extent that they are aimed at providing further clarity to
the operation of the declaration powers in the bill and circumscribing their
potential reach. However, the committee considers that it will generally be good
practice to provide a compatibility assessment for amendments where practicable
and particularly where the amendments could give rise to human rights concerns.
Right to the presumption of innocence
1.32 The statement of compatibility states that the bill engages the right to the
presumption of innocence, as it creates a new criminal offence in respect of people
who engage in ‘declared [commercial] fishing activities’ in the Commonwealth
marine area. The offence is punishable by 7 years imprisonment and strict liability
applies to the circumstance that an action is taken in a Commonwealth marine area.
1.33 The right to the presumption of innocence is contained in article 14(2) of the
ICCPR. Generally, consistency with the presumption of innocence requires the
prosecution to prove each element of a criminal offence beyond reasonable doubt.
Strict liability offences engage the presumption of innocence because they allow for
the imposition of criminal liability without the need to prove fault.
1.34 Strict liability offences however will not necessarily be inconsistent with the
presumption of innocence provided that they are within reasonable limits which take
into account the importance of objective being sought and maintain the defendant's
right to a defence. In other words, the strict liability offence must pursue a legitimate
aim and be reasonable, necessary and proportionate to that aim.
1.35

According to the statement:
[I]t is appropriate that strict liability apply to the Commonwealth marine
area element of the offence as it may be difficult to prove that a person
knew they were in a Commonwealth marine area (or were reckless to that
fact) making the offence difficult to prosecute and accordingly
undermining the deterrent effect of the provisions. The application of
strict liability is also justifiable on the basis that a defendant can
reasonably be expected, because of his or her professional involvement in
the fishing industry, to know the requirements of the law. Although the
penalty for the offence is higher than those applicable to most other
offences in the EPBC Act, it is identical to the offences in Part 3 of the EPBC

Any Member or Senator who wishes to draw matters to the attention of the committee under the
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Act and is at an appropriate level to deter people from engaging in
declared fishing activities.
The imposition of strict liability still allows a defendant to raise a defence
of honest and reasonable mistake. This ensures that a person cannot be
held liable if he or she had an honest and reasonable belief that they were
complying with relevant obligations. Although it is possible that this
defence may not cover a situation where a person is on a prescribed vessel
which for some reason such as engine failure, for example, enters a
Commonwealth marine area, a ministerial declaration will generally
specify the fishing activity by reference to a number of criteria (such as the
type of vessel and the method of processing, carrying or transhipping fish),
rather than a single characteristic. This will mitigate the possibility of a
declaration applying arbitrarily to a particular operator who is not
intended to be caught by a declaration.

1.36 The statement concludes that the application of strict liability is a
proportionate limitation on the right to the presumption of innocence because of the
public interest in ensuring the sustainable use of resources in the Commonwealth
marine area.
1.37 The committee notes that a penalty of imprisonment for a strict liability
offence would be appropriate only in limited cases. A strict liability offence which has
imprisonment as a penalty should usually have a general defence of ‘taking
reasonable steps’, ‘due diligence’, or another defence of a similar nature to be
compliant with the presumption of innocence.
1.38 Before forming a view whether the strict liability offence in the bill is
consistent with the right to the presumption of innocence in article 14(2) of the
ICCPR, the committee proposes to write to the Minister for Sustainability,
Environment, Water, Population and Communities to seek further information as
to whether it would be appropriate in these circumstances, given the severity of
the penalty, to enable a defendant to rely on another defence in addition to the
defence of mistake of fact allowed by s 9.2 of the Criminal Code for this offence,
particularly as the Minister has acknowledged that the mistake of fact defence may
not cover situations where a prescribed vessel inadvertently enters a
Commonwealth marine zone.
Right to a fair hearing
1.39 Article 14(1) of the ICCPR provides a general fair procedures guarantee by
protecting the right to a fair and public hearing by an independent and impartial
tribunal established by law in the determination of rights and obligations. The
requirement to comply with article 14(1) of the ICCPR extends to particular executive

Any Member or Senator who wishes to draw matters to the attention of the committee under the
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and administrative decisions where the outcome has a direct impact on ‘private law’
rights and obligations (ie where the legal position of a private party is at stake).
1.40 Before forming a view on whether the bill is compatible with article 14(1)
of the ICCPR, the committee proposes to write to the Minister for Sustainability,
Environment, Water, Population and Communities to seek clarification on the
following questions:
•

Whether the matters covered in the bill may be considered to fall within
the scope of article 14(1) of the ICCPR; and

•

If so, what review rights are available to affected individuals seeking to
challenge a declaration or any decisions that may flow from a declaration?

Any Member or Senator who wishes to draw matters to the attention of the committee under the
Human Rights (Parliamentary Scrutiny) Act 2011 is invited to do so.
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The following bill was introduced
without a statement of compatibility
International Fund for Agricultural Development
Amendment Bill 2012
Introduced into the House of Representatives on 13 September 2012
Portfolio: Foreign Affairs

Committee view
1.41 The committee draws the attention of the Minister for Foreign Affairs to the
requirement for each bill to be accompanied by a statement of compatibility.

Purpose of the bill
1.42 This bill amends the International Fund for Agricultural Development Act
1977 to allow Australia to legally accede to the Agreement Establishing IFAD under
Australian law by:
•

amending the definition of ‘Agreement’ to ensure the legislation refers to
the most recent version of the Agreement;

•

repealing a section stating that membership of IFAD is approved; and

•

removing the Schedule to the IFAD Act 1977 (as it refers the original IFAD
Agreement) and replacing it with a web link to the most recent IFAD
Agreement, which is updated as the Agreement is amended.

1.43 The committee has no substantive comments on this bill but notes that a
statement of compatibility was not provided for this bill.
1.44 The Human Rights (Parliamentary Scrutiny) Act 2011 requires each bill and
disallowable legislative instrument to be accompanied by a statement of
compatibility. Proposed legislation that is not considered to raise any human rights
issues is not exempt from this requirement. The committee proposes to write to
the Minister to draw his attention to this requirement.

Any Member or Senator who wishes to draw matters to the attention of the committee under the
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The committee has no comment on the following bills
which are considered unlikely to raise any human
rights concerns
Banking Amendment (Banking Code of Conduct) Bill 2012
Introduced into the House of Representatives on 10 September 2012
By: Mr Wilkie MP

Purpose of the bill
1.45

This bill amends the Banking Act 1959 to provide for:

•

the minister to make, by legislative instrument, a mandatory Banking Code of
Conduct stipulating standards to be complied with by authorised deposit‐
taking institutions when dealing with their customers;

•

the Australian Prudential Regulation Authority to accept and investigate
complaints by bank customers and to name banks found to be non‐
compliant;

•

amendments to the code to be made after consultation; and

•

a three‐yearly review of the code.

1.46 The statement of compatibility states that the bill does not engage any
human rights.
1.47 The committee has no substantive comments in relation to this bill as it
does not appear to raise any human rights concerns and the statement of
compatibility appears adequate.

Any Member or Senator who wishes to draw matters to the attention of the committee under the
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Environment Protection and Biodiversity Conservation
Amendment (Making Marine Parks Accountable) Bill 2012
Introduced into the Senate on 13 September 2012
By: Senator Colbeck

Purpose of the bill
1.48 This bill amends the Environment Protection and Biodiversity Conservation
Act 1999 relating to proclamations declaring an area of sea, or an area of land and
sea as a Commonwealth reserve. The bill will:
•

require the Minister to establish an independent scientific reference panel
and a stakeholder advisory group for each affected region and to commission
an independent assessment of the social and economic impact of any
proposed proclamation;

•

require the Minister and Director to report on scientific advice, stakeholders’
views and an independent social and economic impact assessment before
proclamations are made; and

•

make proclamations subject to disallowance.

1.49 The committee has no substantive comments in relation to this bill as it
does not appear to raise any human rights concerns and the statement of
compatibility appears adequate.

Higher Education Support Amendment (Maximum
Payment Amounts and Other Measures) Bill 2012
Introduced into the House of Representatives on 12 September 2012
Portfolio: Innovation, Industry, Science, Research and Tertiary Education

Purpose of the bill
1.50

This bill:

•

amends the Higher Education Support Act 2003 (HESA) to update the
maximum payment amounts for Other Grants and Commonwealth
Scholarships, to account for changes in indexation and to add the next
funding year (Schedule 1);

Any Member or Senator who wishes to draw matters to the attention of the committee under the
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•

amends the Australian Research Council Act 2001 to update appropriation
amounts to apply indexation and to insert a new funding cap for the last year
of the forward estimates (Schedule 2);

•

amends the HESA to permit a wider disclosure of information (including
personal information) obtained or created for the purposes of the HESA, to a
range of entities, for the purposes of assessing, amongst other things, the
impact of the Government’s higher education and VET reforms and to
conduct surveys of staff, student and former student. (Schedule 3).

1.51 The statement of compatibility notes that the updates to the Other Grants
and Commonwealth Scholarships in schedule 1 of the bill advances the right to
education in article 13 of the International Covenant on Economic, Social and
Cultural Rights (ICESCR).
1.52 The statement also identifies that the measures relating to the use and
disclosure of information contained in schedule 3 of the bill engages the right to
privacy in article 17 of the International Covenant on Civil and Political Rights (ICCPR).
1.53 Article 17 of the ICCPR provides that no one shall be subjected to arbitrary or
unlawful interference with their privacy. Collecting, using, storing, disclosing or
publishing personal information amounts to an interference with privacy. In order
for the interference not to be ‘arbitrary’, the interference must be for a legitimate
objective and be reasonable, necessary and proportionate to that objective.
1.54 The statement states that the information‐sharing measures in the bill are
aimed at the legitimate objective of improving the provision of higher education or
vocational education and training and for research relating to the provision of higher
education and training, including research relating to quality assurance or planning
the provision of higher education or vocational education and training. According to
the statement, personal information, including use of the Commonwealth Higher
Education Student Support Number, is also required to construct accurate and
robust survey sample frames to assess the quality of teaching and learning.
1.55 The statement provides the following reasons for concluding that any
interference with the right to privacy is reasonable, necessary and proportionate to
those objectives:
•

Disclosure is limited to a defined set of entities and information may only be
disclosed for the permitted purposes prescribed in the bill;

•

All higher education and vocational education and training providers must
ensure that their privacy agreements are up to date and meet legislative
requirements and that privacy notices provided to students meet the
requirements of the Privacy Act 1988;
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•

The Secretary of the Department may only disclose information provided by
a higher education or a VET provider to the staff of the other providers or
other bodies or associations determined by the Minister if the provider
consents to that disclosure;

•

The measures contain provisions whereby it is an offence for the people to
whom HESA information is disclosed to use HESA information for a purpose
that is not a permitted purpose or to disclose HESA information to external
bodies where it is personal information or VET personal information;

•

Groups to whom personal information is disclosed will be required to comply
with confidentiality and information‐handling requirements specified in the
Higher Education Data Protocols.

•

Where personal information is disclosed to a third party engaged by the
Department to conduct surveys of staff, students or former students, this will
be under a contract of services that requires the third party act to act as
though it were an agency bound by the Privacy Act.

1.56 The committee considers that these provisions are unlikely to raise issues
of incompatibility with the right to privacy given that any interference with the
right to privacy would appear to be necessary to achieve the stated objectives of
improving the provision of higher education or vocational education and training,
which can be considered to be legitimate objectives. Further, the provisions appear
to be drafted with sufficient precision and contain appropriate safeguards to
ensure that the degree of interference is proportionate to those objectives.

Industrial Chemicals (Notification and Assessment)
Amendment Bill 2012
Introduced into the House of Representatives on 12 September 2012
Portfolio: Health and Aging

Purpose of the bill
1.57 This bill amends the Industrial Chemicals (Notification and Assessment) Act
1989 (ICNA Act) to:
•

change the thresholds and tier structure for annual registration charges to
make the annual registration charges more equitable;

•

introduce an application fee for businesses seeking authorisation from
NICNAS to import or export certain hazardous industrial chemicals under the
Rotterdam Convention;
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•

remove an obsolete provision which enables a fee to be levied for an
application process that no longer exists; and

•

makes minor, technical amendments to ensure that terminology in the ICNA
Act is consistent with the new work health and safety laws that commenced
in the Commonwealth, and various state and territory jurisdictions, on 1
January 2012.

1.58 The statement of compatibility states that the bill does not engage any
human rights.
1.59 The committee has no substantive comments in relation to this bill as it
does not appear to raise any human rights concerns and the statement of
compatibility appears adequate.

Livestock Export (Animal Welfare Conditions) Bill 2012
Introduced into the House of Representatives on 10 September 2012
By: Mr Wilkie MP

Purpose of the bill
1.60

This bill amends the Australian Meat and Live‐stock Industry Act 1997 to:

•

provide that live‐stock exported for slaughter are transported and
slaughtered humanely;

•

make the secretary responsible to ensure that live‐stock exported for
slaughter under a live‐stock export licence are treated humanely and if not,
cease their export; and

•

penalise the holder of a live‐stock export licence if they fail to inform the
secretary of inhumane treatment of live‐stock.

1.61 The statement of compatibility states that the bill does not engage any
human rights.
1.62 The committee notes that powers relating to licensing regimes, including the
power to refuse or revoke licences, are by their nature likely to engage the right to a
fair hearing in article 14(1) of the International Covenant on Civil and Political Rights
(ICCPR).
1.63 Article 14(1) of the ICCPR provides a general fair procedures guarantee by
protecting the right to a fair and public hearing by an independent and impartial
tribunal established by law in the determination of rights and obligations. The
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requirement to comply with article 14(1) of the ICCPR extends to particular executive
and administrative decisions where the outcome has a direct impact on ‘private law’
rights and obligations (ie where the legal position of a private party is at stake).
1.64 The specific operation of these powers would appear to be subject to the
existing review framework contained in the parent Act and are therefore unlikely to
raise any human rights concerns. The statement however does not identify the
safeguards contained in the parent Act or discuss their interaction with these
amendments.
1.65 The committee considers this bill does not appear to raise any human
rights concerns. However, the committee proposes to write to Mr Wilkie in an
advisory capacity with regard to the claim in the statement of compatibility that
the bill does not engage any human rights.

Marriage Amendment Bill (No. 2) 2012
Introduced into the Senate on 10 September 2012
By: Senators Crossin, Brown, Pratt & Marshall

Purpose of the bill
1.66

This bill amends the Marriage Act 1961 to:

•

establish marriage equality for same‐sex couples principally by amending the
definition of marriage in subsection 5(1) of the Act; and

•

specify that a minister of religion is not under an obligation to solemnize a
marriage where the parties are of the same sex.

1.67 The statement of compatibility states that the bill is compatible with human
rights because ‘it ends an existing discrimination against same‐sex couples who wish
to have their relationships recognised by the Australian Government’. The statement
also states that the bill protects religious freedom by ensuring that a minister of
religion is under no obligation to solemnize a marriage where the parties to that
marriage are of the same sex.
1.68 The committee notes that international human rights law does not create a
positive obligation for states to recognise same‐sex marriages but does not prevent
states from doing so.
1.69 The committee has no substantive comments in relation to this bill as it
does not appear to raise any human rights concerns and the statement of
compatibility appears adequate.
Any Member or Senator who wishes to draw matters to the attention of the committee under the
Human Rights (Parliamentary Scrutiny) Act 2011 is invited to do so.

Page 20

Migration Amendment (Health Care for Asylum Seekers)
Bill 2012
Introduced into the Senate on 11 September 2012
By: Senators Di Natale & Hanson‐Young

Purpose of the bill
1.70 This bill amends the Migration Act 1958 to require the Minister for
Immigration to establish an independent expert panel to monitor and report to
Parliament at least twice a year on the health of offshore entry persons who are
detained in a designated regional processing centre.
1.71 The statement of compatibility states that the bill engages and promotes the
right to health in article 12 of the International Covenant on Economic, Social and
Cultural Rights and in corresponding provisions in the Convention on the Rights of
the Child and the Convention on the Elimination of All Forms of Discrimination
against Women.
1.72 The committee has no substantive comments in relation to this bill as it
does not appear to raise any human rights concerns and the statement of
compatibility appears adequate.

Minerals Resource Rent Tax Amendment
(Protecting Revenue) Bill 2012
Introduced into the Senate on 12 September 2012
By: Senator Milne

Purpose of the bill
1.73

This bill amends the Mineral Resource Rent Tax Act 2012 to:

•

clarify that the intention of the Act is that mining profits may be reduced by a
miner’s Commonwealth, State and Territory mining royalty amounts in force
on 1 July 2011;

•

provide that any increases in royalties after 1 July 2011 should be
disregarded when calculating royalty credits for the Minerals Resource Rent
Tax (MRRT); and

•

provides that the bill will apply to MRRT assessments from its first year of
operation, namely 2012‐13.
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1.74

The explanatory statement states that the purpose of the bill is to protect
the revenue generated from the Minerals Resource Rent Tax from being
eroded by state governments increasing royalties.

1.75

The statement states that the bill does not engage any human rights as it
concerned only with the tax arrangements of mining companies.

1.76 The committee has no substantive comments in relation to this bill or the
statement of compatibility.
1.77 The committee has no substantive comments in relation to this bill as it
does not appear to raise any human rights concerns and the statement of
compatibility appears adequate.
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The committee acknowledges the following responses
to comments made on bills in the First Report of 2012
Broadcasting Services Amendment (Public Interest Test)
Bill 2012
Introduced into the Senate on 29June 2012
By: Senator Ludlam
Response received: 11 September 2012

Committee view
The committee thanks Senator Ludlam for confirming that the bill engages and
promotes the right to freedom of expression. The committee makes no further
comment on the bill.

Purpose of the bill
1.78 This bill amends the Broadcasting Services Act 1992 to introduce a public
interest test for changes in control of nationally significant media operations.
1.79

Senator Ludlam's response can be found in Appendix 1.

Electoral and Referendum Amendment
(Improving Electoral Procedure) Bill 2012
Introduced into the House of Representatives on 27 June 2012
Portfolio: Special Minister of State
Response received: 13 September 2012

Committee view
1.80 The committee thanks the Special Minister of State for his comprehensive
response to the committee's request. Having considered the response in conjunction
with the statement of compatibility, the committee is satisfied that this bill does not
appear to raise any human rights concerns.
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Purpose of the bill
1.81 This bill amends the Commonwealth Electoral Act 1918 (the Electoral Act)
and the Referendum (Machinery Provisions) Act 1984 (the Referendum Act) to:
•

remove the prescription relating to how postal votes are processed currently
set out in the Electoral Act and the Referendum Act. The amendments will
also seek to allow for technological developments over time;

•

increase the sum to be deposited by or on behalf of a person nominated as a
Senator from $1000 to $2000;

•

increase the sum to be deposited by or on behalf of a person nominated as a
Member of the House of Representatives from $500 to $1000;

•

increase the number of nominators required by a candidate for the Senate or
the House of Representatives who has not been nominated by a registered
political party from 50 to 100 electors;

•

require unendorsed candidates for the Senate who have made a request to
be grouped to each be nominated by 100 unique electors; and

•

make a number of minor and technical amendments.

Compatibility with human rights
Right to take part in public affairs and elections (Article 25 ICCPR)
1.82 The committee notes that the Special Minister of State has provided a
comprehensive response setting out further information with regard to the
considerations taken into account in arriving at the conclusion that the nominated
thresholds and deposit amounts are reasonable and do not act as a barrier to
candidacy.
1.83 On the question of the compatibility of the proposed increased sum to be
deposited by or on behalf of a person who is nominated as a candidate, the Special
Minister of State has provided a comparison of the application of monetary deposits
in other jurisdictions and has demonstrated the impact of the proposed changes
through an analysis of results in the 2010 Senate election in New South Wales. The
committee notes that the approach proposed is consistent with that applied in other
jurisdictions, that nomination deposits are returned to the candidate in certain
circumstances and that the proposed increases are not discriminatory as they are
applied equally to all candidates. The committee is satisfied that the proposed
increases appear to be reasonable.
1.84 With regard to the proposed increase in the number of nominators required
of a candidate who is not endorsed by a registered political party, the Special
Minister of State has demonstrated the need for the proposed increase by reference
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to the results of the 2010 election for the NSW Senate and to the findings of the Joint
Standing Committee on Electoral Matters Review of the Electoral and Referendum
Amendment (improving Electoral Procedure) Bill 2012. The committee notes that
analysis of the hypothetical impact of the new proposed arrangements, had they
applied to the 2010 federal election indicates that the number of electors required
appears to be reasonable.
1.85 The committee also notes the Special Minister of State's observation that
increasing both the monetary deposits and the number of nominators required for
candidates will help to ensure the right to vote contained in Article 25 of the ICCPR is
upheld by ensuring ballot papers are easy to use and readable.
1.86 Having considered this detailed response, the committee is satisfied that this
bill does not appear to raise any human rights concerns.
1.87

The Minister's response can be found in Appendix 1.
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Consideration of legislative instruments
2.1
The committee has considered 113 legislative instruments introduced in the
Parliament between 10 and 14 September 2012. The full list of instruments
scrutinised by the committee can be found in Appendix 2.
2.2
Most of these instruments appear not to raise human rights concerns and
have been registered with statements of compatibility that the committee considers
to be adequate.
2.3
A number of instruments have been introduced with statements of
compatibility that do not fully meet the committee's expectations. As the
instruments in question do not raise human rights compatibility concerns, the
committee proposes to write to the relevant Ministers in a purely advisory capacity
providing guidance on the preparation of statements of compatibility. The
committee hopes that this approach will assist in the preparation of future
statements of compatibility that conform more completely to the committee's
expectations.
2.4
The committee has identified one instrument that it considers to be
compatible with human rights, but for which it seeks clarification from the relevant
Minister.
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The committee has sought further information in
relation to the following instrument
Customs Act 1901 ‐ CEO Directions No. 1 of 2012
FRLI ID: F2012L01684
Introduced into the House of Representatives and the Senate on 16 August 2012
Portfolio: Attorney‐General

Committee view
2.5
The committee considers that this instrument is likely to be consistent with
human rights standards for the use of force as required by articles 6(1) and 7 of the
ICCPR. However, the committee seeks clarification from the Attorney‐General
regarding the reason why CEO Order 1 (2010) ‐ Use of Force, which sets out the
applicable Customs and border Protection policy for the use of force, is not a publicly
available document and how this may be considered to meet the requirement for
laws authorising limits on rights to be publicly accessible.

Purpose of the instrument
2.6
These directions impose the same obligations on customs officers of the
Indian Ocean Territories Customs Service (IOTCS) as those which apply to mainland
officers of the Australian Customs and Border Protection Service (ACBPS) under CEO
Order 1 (2010) ‐ Use of Force in relation to the deployment and use of firearms and
items of personal defence equipment, and the use of force in the performance of
duties.
2.7
Consequently, an IOTCS officer may only use force in accordance with the
same procedures that apply to an ACBPS officer, including in any of the following
circumstances:
•

aiming or discharging a firearm, other than for the purpose of destroying an
animal or signalling a vessel to heave to;

•

drawing or using a baton against another person;

•

aiming or using a chemical agent;

•

using any compliance or restraint hold, strike, kick or other operational
safety application against another person; or

•

using handcuffs or similar restraint against a person.
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Compatibility with human rights
Right to life and Prohibition against torture, or cruel, inhuman or degrading
treatment
2.8
The statement of compatibility states that the directions do not raise any
human rights issues and are compatible with the human rights defined in the Human
Rights (Parliamentary Scrutiny) Act 2011.
2.9
The committee notes that use of force provisions engage the right to life in
article 6 of the International Covenant on Civil and Political Rights (ICCPR) and the
prohibition against torture, or cruel, inhuman or degrading treatment in article 7 of
the ICCPR.
2.10 Human rights standards require that there must be clear and detailed laws
governing the use of force by public officials. In particular, force should only be used
when strictly necessary and in a manner proportionate to a legitimate purpose.
2.11 The explanatory statement to the directions states that the applicable
Customs and Border Protection policy on the use of force is contained in the 2010
Order but does not provide any relevant information as to what these might
encompass. The committee notes that the 2010 Order is a classified document.
2.12 In order to form a view whether these directions are compatible with the
human rights engaged, the committee obtained a copy of the CEO Order 1 (2010) ‐
Use of Force from Australian Customs and Border Protection Service and reviewed
the applicable policy on the use of force.
2.13 The committee considers that the 2010 Order is likely to be consistent with
human rights standards for the use of force as required by articles 6(1) and 7 of the
ICCPR.
2.14 However, the committee notes that limitations on human rights must have a
clear legal basis, which is accessible and foreseeable. This means that the law
authorising the limit of the right must be:
•

publicly accessible so that people have an adequate indication of how the
law limits their rights; and

•

sufficiently precise to enable people to regulate their behaviour accordingly.

2.15 The committee proposes to write to the Attorney‐General to seek
clarification as to why the 2010 order is not available publicly and how this may be
considered to meet the requirement for laws authorising limits on rights to be
publicly accessible.
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Legend: C – Comments made; * – Advisory Letter.
Instrument Name

FRLI ID

A New Tax System (Goods and Services Tax) Amendment Regulation 2012
(No. 4)
Aboriginal and Torres Strait Islander Commission (Misbehaviour) Revocation
Determination 2012
Acts Interpretation (Registered Relationships) Amendment Regulation 2012
(No. 2)
AD/GA200/1 ‐ Wing Strut Bolt
AD/JABIRENG/1 ‐ Piston Circlips
Amendment ‐ List of Specimens taken to be Suitable for Live Import
(16/08/2012)
Amendment of List of Exempt Native Specimens ‐ Australian High Seas
Fishery (22/08/2012)
Amendment of List of Exempt Native Specimens ‐ Joint Authority Southern
Demersal Gillnet and Demersal Longline Managed Fishery (30/08/2012)
Amendment of List of Exempt Native Specimens ‐ West Coast Demersal
Gillnet and Demersal Longline Interim Managed Fishery (30/08/2012)
Amendment of Statement of Principles concerning fibrosing interstitial lung
disease No. 66 of 2012
Amendment of Statement of Principles concerning fibrosing interstitial lung
disease No. 67 of 2012
Amendment of Statement of Principles concerning macular degeneration No.
68 of 2012
Amendment to the list of threatened species under section 178 of the
Environment Protection and Biodiversity Conservation Act 1999 (135)
(14/08/2012)
Anti‐Money Laundering and Counter‐Terrorism Financing Rules Amendment
Instrument 2012 (No. 4)
ASIC Class Rule Waiver [CW 12‐1143]
ASIC Class Rule Waiver [CW 12‐1144]
AusCheck Amendment Regulation 2012 (No. 1)
Australian Prudential Regulation Authority (confidentiality) determination No.
15 of 2012
Autonomous Sanctions (Export Sanctioned Goods ‐ Syria) Designation 2012
Autonomous Sanctions (Sanction Law) Amendment Declaration 2012 (No. 1)
Broadcasting Services (Digital‐Only Local Market Areas for Northern New
South Wales TV1) Determination (No. 1) 2012 (Amendment No. 1 of 2012)
Broadcasting Services (Digital‐Only Local Market Areas for Northern New
South Wales TV1) Determination (No. 1) 2012 (Amendment No. 2 of 2012)
Broadcasting Services (Digital‐Only Local Market Areas for Tasmania TV1)
Determination (No. 1) 2012
Broadcasting Services (Events) Notice (No. 1) 2010 (Amendment No. 12 of
2012)
Broadcasting Services (Simulcast Period for Metropolitan Licence Areas)
Determination (No. 1) 2009 (Amendment No. 1 of 2012)

F2012L01826

‐

F2012L01780

‐

F2012L01814

‐

F2012L01755
F2012L01835
F2012L01778

‐
‐
*

F2012L01748

*

F2012L01800

*

F2012L01799

*

F2012L01811

‐

F2012L01812

‐

F2012L01813

‐

F2012L01830

*

F2012L01838

‐

F2012L01860
F2012L01861
F2012L01823
F2012L01782

*
*
*
*

F2012L01765
F2012L01766
F2012L01859

‐
‐
‐

F2012L01863

‐

F2012L01862

‐

F2012L01756

‐

F2012L01858

‐
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Instrument Name

FRLI ID

Broadcasting Services (Simulcast Period for Northern New South Wales TV1)
Determination (No. 1) 2012
Broadcasting Services (Simulcast Period for Regional Queensland TV1)
Determination (No. 1) 2011 (Amendment No. 1 of 2012)
CASA 232/12 ‐ Instructions ‐ for approved use of P‐RNAV procedures
CASA 244/12 ‐ Direction under regulation 209 ‐ conduct of parachute training
operations
CASA 270/12 ‐ Revocation of instrument CASA 285/11 ‐ instructions for RNAV
(GNSS) approaches by Virgin Australia International B777 aircraft
CASA ADCX 019/12 ‐ Revocation of Airworthiness Directives
CASA ADCX 020/12 ‐ Revocation of Airworthiness Directives
CASA ADCX 021/12 ‐ Revocation of Airworthiness Directives
CASA EX127/12 ‐ Exemption ‐ from standard take‐off and landing minima ‐
Virgin Australia Airlines (NZ)
CASA EX135/12 ‐ Exemption ‐ solo flight training using ultralight aeroplanes
registered with Recreational Aviation Australia Incorporated at Camden
Aerodrome
CASA EX136/12 ‐ Exemption ‐ ARFFS PST Diploma
CASA EX138/12 ‐ Exemption ‐ use of ADS‐B in aircraft operated by PT Garuda
Indonesia
CASA EX140/12 ‐ Exemption ‐ from standard take‐off minima ‐ Jetstar
CASA EX142/12 ‐ Exemption ‐ powered weight shift controlled aircraft
Civil Aviation Amendment Regulation 2012 (No. 1)
Civil Aviation Order 95.4 Amendment Instrument 2012 (No. 1)
Currency (Royal Australian Mint) Determination 2012 (No. 4)
Currency (Royal Australian Mint) Determination 2012 (No. 5)
Currency Legislation (Royal Australian Mint) Amendment Determination 2012
(No. 1)
Customs (R 18+ Computer Games) Legislation Amendment Regulation 2012
(No. 1)
Customs Act 1901 ‐ CEO Directions No. 1 of 2012
Customs Act 1901 ‐ CEO Instrument of Approval No. 10 of 2012
Customs Act 1901 ‐ CEO Instrument of Approval No. 11 of 2012
Customs Act 1901 ‐ CEO Instrument of Approval No. 12 of 2012
Customs Act 1901 ‐ CEO Instrument of Approval No. 13 of 2012
Customs Act 1901 ‐ CEO Instrument of Approval No. 2 of 2012
Customs Act 1901 ‐ CEO Instrument of Approval No. 3 of 2012
Customs Act 1901 ‐ CEO Instrument of Approval No. 4 of 2012
Customs Act 1901 ‐ CEO Instrument of Approval No. 5 of 2012
Customs Act 1901 ‐ CEO Instrument of Approval No. 6 of 2012
Customs Act 1901 ‐ CEO Instrument of Approval No. 7 of 2012
Customs Act 1901 ‐ CEO Instrument of Approval No. 8 of 2012
Customs Act 1901 ‐ CEO Instrument of Approval No. 9 of 2010 (2012)
Defence Determination 2012/46, Short‐term duty travel costs and hardship
post ‐ amendment
Defence Determination 2012/47, Travel ‐ amendment
Defence Determination 2012/48, Education assistance ‐ amendment

F2012L01856

‐

F2012L01857

‐

F2012L01847
F2012L01836

‐
*

F2012L01829

‐

F2012L01828
F2012L01845
F2012L01855
F2012L01806

‐
‐
‐
*

F2012L01842

‐

F2012L01846
F2012L01834

*
*

F2012L01807
F2012L01854
F2012L01819
F2012L01831
F2012L01815
F2012L01816
F2012L01853

*
*
*
‐
‐
‐
‐

F2012L01817

‐

F2012L01684
F2012L01757
F2012L01758
F2012L01760
F2012L01762
F2012L01754
F2012L01747
F2012L01749
F2012L01750
F2012L01745
F2012L01746
F2012L01753
F2012L01751

C
*
*
*
*
*
*
*
*
*
*
*
*
‐
‐
‐
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Instrument Name
Defence Determination 2012/49, Transfer of leave credit
Determination of Degrees, Diplomas and Certificates No. 2012/2
Determination to Reduce Appropriations (No. 1 of 2012‐2013)
Extradition and Mutual Assistance in Criminal Matters Legislation
Amendment Regulation 2012 (No. 1)
Family Law Amendment Regulation 2012 (No. 3)
Fuel Quality Information Standard (Ethanol E85) Determination 2012
Fuel Standard (Ethanol E85) Determination 2012
Health Insurance (Professional Services Review) Amendment Regulation
2012 (No. 1)
Heard Island and McDonald Islands Fishery Trawl Fishing Capacity
Determination 2012 (No. 2)
Higher Education Provider Approval No. 8 of 2012
Higher Education Support Act 2003 ‐ VET Provider Approval (No. 13 of 2012)
Higher Education Support Act 2003 ‐ VET Provider Approval (No. 14 of 2012)
Higher Education Support Act 2003 ‐ VET Provider Approval (No. 15 of 2012)
Higher Education Support Act 2003 ‐ VET Provider Approval (No. 16 of 2012)
Higher Education Support Act 2003 ‐ VET Provider Approval (No. 17 of 2012)
Inclusion of ecological communities in the list of threatened ecological
communities under section 181 of the Environment Protection and
Biodiversity Conservation Act 1999 ‐ Giant Kelp Marine Forests of South East
Australia (107) (14/08/2012)
Inclusion of ecological communities in the list of threatened ecological
communities under section 181 of the Environment Protection and
Biodiversity Conservation Act 1999 ‐ Natural Grasslands of the Murray Valley
Plains (117) (28/08/2012)
Maritime Transport and Offshore Facilities Security Amendment Regulation
2012 (No. 2)
National Health (Highly specialised drugs program for hospitals) Special
Arrangement Amendment Instrument 2012 (No. 7) (No. PB 64 of 2012)
National Health (Multiple Hospitals Paperless Claiming Trial) Special
Arrangement Amendment Instrument 2012 (No. 1) (No. PB 68 of 2012)
Native Title (Revocation of Recognition Instruments) Determination 2012
Private Health Insurance (Prostheses) Amendment Rules 2012 (No. 3)
Radiocommunications (Charges) Amendment Determination 2012 (No. 2)
Radiocommunications (Transmitter Licence Tax) Amendment Determination
2012 (No. 4)
Radiocommunications (Unacceptable Levels of Interference ‐ 800 MHz Band)
Determination 2012
Radiocommunications Advisory Guidelines (Managing Interference from
Spectrum Licensed Transmitters ‐ 800 MHz Band) 2012
Radiocommunications Advisory Guidelines (Managing Interference to
Spectrum Licensed Receivers ‐ 800 MHz Band) 2012
Remuneration Tribunal Determination 2012/17 ‐ Remuneration and
Allowances for Holders of Public Office including Judicial and Related Offices
Remuneration Tribunal Determination 2012/18 ‐ Official Travel by Office
Holders
Statement of Principles concerning aplastic anaemia No. 50 of 2012

FRLI ID
F2012L01772
F2012L01764
F2012L01825

‐
‐
*
‐

F2012L01818
F2012L01771
F2012L01770
F2012L01822

‐
*
*
‐

F2012L01850

‐

F2012L01768
F2012L01840
F2012L01839
F2012L01841
F2012L01849
F2012L01852
F2012L01781

‐
‐
‐
‐
‐
‐
*

F2012L01843

‐

F2012L01824

*

F2012L01783

*

F2012L01785

*

F2012L01784
F2012L01788
F2012L01821
F2012L01820

‐
‐
‐
‐

F2012L01777

‐

F2012L01775

‐

F2012L01774

‐

F2012L01779

‐

F2012L01759

‐

F2012L01791

‐
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Instrument Name

FRLI ID

Statement of Principles concerning aplastic anaemia No. 51 of 2012
Statement of Principles concerning asthma No. 60 of 2012
Statement of Principles concerning asthma No. 61 of 2012
Statement of Principles concerning concussion No. 64 of 2012
Statement of Principles concerning concussion No. 65 of 2012
Statement of Principles concerning deep vein thrombosis No. 54 of 2012
Statement of Principles concerning deep vein thrombosis No. 55 of 2012
Statement of Principles concerning mesangial IgA glomerulonephritis No. 52
of 2012
Statement of Principles concerning mesangial IgA glomerulonephritis No. 53
of 2012
Statement of Principles concerning moderate to severe traumatic brain injury
No. 62 of 2012
Statement of Principles concerning moderate to severe traumatic brain injury
No. 63 of 2012
Statement of Principles concerning otitis externa No. 58 of 2012
Statement of Principles concerning otitis externa No. 59 of 2012
Statement of Principles concerning physical injury due to munitions discharge
No. 48 of 2012
Statement of Principles concerning physical injury due to munitions discharge
No. 49 of 2012
Statement of Principles concerning pulmonary thromboembolism No. 56 of
2012
Statement of Principles concerning pulmonary thromboembolism No. 57 of
2012
Sydney Airport Compliance Scheme 2012
Telecommunications (Payphone Consultation Document) Guidelines 2012
Telecommunications Act 1997 ‐ Determination under subsection 23(2)(No. 1)
1998 (Amendment No. 1 of 2012)
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Any Member or Senator who wishes to draw matters to the attention of the committee under the
Human Rights (Parliamentary Scrutiny) Act 2011 is invited to do so.

Appendix 3

Practice Note 1

PARLIAMENTARY JOINT COMMITTEE
ON HUMAN RIGHTS
P r ac t i c e N ot e 1
Introduction
This practice note:
(i)

sets out the underlying principles
that the committee applies to the task
of scrutinising bills and legislative
instruments
for
human
rights
compatibility in accordance with
the Human Rights (Parliamentary
Scrutiny) Act 2011; and

(ii) gives guidance on the committee’s
expectations with regard to information
that should be provided in statements of
compatibility.

The committee’s approach to human
rights scrutiny
• The committee views its human rights
scrutiny tasks as primarily preventive in
nature and directed at minimising risks of
new legislation giving rise to breaches of
human rights in practice. The committee
also considers it has an educative role, which
includes raising awareness of legislation that
promotes human rights.
• Consistent with the approaches adopted
by other human rights committees in
other jurisdictions, the committee will test
legislation for its potential to be incompatible
with human rights, rather than considering
whether particular legislative provisions
could be open to a human rights compatible
interpretation. In other words, the starting
point for the committee is whether the
legislation could be applied in ways which
would breach human rights and not whether

a consistent meaning may be found through
the application of statutory interpretation
principles.
• The committee considers that the inclusion
of adequate human rights safeguards in
the legislation will often be essential to the
development of human rights compatible
legislation and practice. The inclusion of
safeguards is to ensure a proper guarantee
of human rights in practice. The committee
observes that human rights case-law has also
established that the existence of adequate
safeguards will often go directly to the issue
of whether the legislation in question is
compatible. Safeguards are therefore neither
ancillary to compatibility and nor are they
merely ‘best practice’ add-ons.
• The committee considers that, where
relevant and appropriate, the views of human
rights treaty bodies and international and
comparative human rights jurisprudence can
be useful sources for understanding the nature
and scope of the human rights defined in the
Human Rights (Parliamentary Scrutiny) Act
2011.
• The committee notes that previously settled
drafting conventions and guides are not
determinative of human rights compatibility
and may now need to be re-assessed for
the purposes of developing human rights
compatible legislation and practice.

The committee’s expectations for
statements of compatibility
• The committee views statements of
compatibility as essential to the consideration

P r ac t i c e N ot e 1
of human rights in the legislative process. It
is also the starting point of the committee's
consideration of a bill or legislative
instrument.
• The committee expects statements to read
as stand-alone documents. The committee
relies on the statement to provide sufficient
information about the purpose and effect
of the proposed legislation, the operation
of its individual provisions and how these
may impact on human rights. While there
is no prescribed form for statements under
the Human Rights (Parliamentary Scrutiny)
Act 2011, the committee has found the
templates1 provided by the AttorneyGeneral’s Department to be useful models
to follow.
• The committee expects statements to contain
an assessment of whether the proposed
legislation is compatible with human rights.
The committee expects statements to set
out the necessary information in a way that
allows it to undertake its scrutiny tasks
efficiently. Without this information, it is
often difficult to identify provisions which
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may raise human rights concerns in the time
available.
• In line with the steps set out in the assessment
tool flowchart2 (and related guidance)
developed by the Attorney-General’s
Department, the committee would prefer
for statements to provide information that
addresses the following three criteria where
a bill or legislative instrument limits human
rights:
1.

whether and how the limitation is aimed
at achieving a legitimate objective;

2.

whether and how there is a rational
connection between the limitation and
the objective; and

3.

whether and how the limitation is
proportionate to that objective.

• If no rights are engaged, the committee
expects that reasons should be given, where
possible, to support that conclusion. This
is particularly important where such a
conclusion may not be self-evident from the
description of the objective provided in the
statement of compatibility.
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1

http://www.ag.gov.au/Humanrightsandantidiscrimination/Pages/Statements-of-Compatibility-templates.aspx

2

http://www.ag.gov.au/Humanrightsandantidiscrimination/Pages/Tool-for-assessing-human-rights-compatibility.aspx
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