










































































Issues Matrix prepared by AGS for Department of Education Science and Training 
relating to 

House of Representatives Standing Committee on Legal and Constitutional Affairs  
Inquiry Into Technological Protection Measures (TPM) Exceptions 

October 2005

 

Existing Australian law:  

Copyright Act 1968, as amended by the Copyright 
(Digital Agenda) Act 2000 

3. 

Australia United States 
Free Trade Agreement 

(AUSFTA) 

4. 

Comments 

The exception may relate to one of three areas - see (a)-(c) 
below.  Note that there is no prohibition on use of 
circumvention in relation to a CPM, and hence no need for an 
exception.  

1. 

Primary (non-infringing) 
activity  

2. 

Exception re 
circumvention or dealing 
in circumvention devices 
/ services for the primary 

activity 

3. 

Exception re 
circumvention or 

dealing in circumvention 
devices / services for 
the primary activity 

(a) 

Use to 
circumvent 
an Access 

Control 
Measure 

(ACM) 

(b) 

‘Dealings’ (i.e. 
supply, etc. of 
circumvention 

device / 
service) in 
relation to 

ACM 

(c) 

Dealings in 
relation to a 
Copyright 
Protection 
Mechanism 

(CPM) 

reproducing computer 
programs to make interoperable 
products - covered by s.47D.  

s.116A(3): 

supply of circumvention device / 
service to a qualified person for 
the permitted purpose of s.47D.  

Article 17.4.7(e)(i): 

reverse engineering for the 
purpose of achieving 
interoperable software (not 
hardware) 

√ √ √ 

reproducing computer 
programs for security testing - 
covered by s.47F.  

s.116A(3): 

supply of circumvention device / 
service to a qualified person for 
the permitted purpose of s.47F.  

Article 17.4.7(e)(ii): 

security testing of encryption 
technology 

√ √ 
 

parental control locks - any acts 
of copyright that may occur not 
covered by a specific 
exemption.  

 Article 17.4.7(e)(iii): 

parental control locks √ √ 
 

reproducing computer 
programs for security testing - 
covered by s.47F.  

s.116A(3): 

supply of circumvention device / 
service to a qualified person for 
the permitted purpose of s.47F.  

Article 17.4.7(e)(iv): 

security testing of computers / 
networks 

√ √ 
 

disabling capability for 
undisclosed collection of 
personal information - any acts 
of copyright that may occur not 
covered by a specific 
exemption.  

 Article 17.4.7(e)(v): 

disabling capability for 
undisclosed collection of 
personal information 

√ 
  

anything lawfully done for the 
purposes of law enforcement 
and national security - any acts 
of copyright that may occur not 
covered by a specific 
exemption.  

s.116A(2): 

lawful action by a government 
agency for law enforcement or 
national security.  

Article 17.4.7(e)(vi): 

law enforcement and national 
security 

√ √ √ 

acquisition decisions by 
libraries, archives and 
educational institutions - any 
acts of copyright that may occur 
not covered by a specific 
exemption.  

 Article 17.4.7(e)(vii): 

acquisition decisions by 
libraries, archives and 
educational institutions 

√ 
  

 

 

 

 

 

 

 

 

AGD is 

responsible for 

developing any 

amendments to 

the Act to 

ensure 

compliance 

with Article 

17.4.7. 

  

Other primary (non-
infringing) activities. 

Note that these may include: 

— those relating to an ‘act 

Other exceptions permitting 
circumvention of a TPM 

Article 17.4.7(e)(viii): 

other exceptions identified 
under a legislative or 
administrative review as 
addressing a credibly 

√ 
  This is the area 

to be examined 
by the LACA 
Committee - 
see below.   



Note that as identified in the Submission, establishing a case 
for an exemption to permit circumvention of a CPM involves 
addressing 3 criteria, as indicated below.  Note also that the 
exceptions permitted are confined to use to circumvent an ACM 
- category (a) above.  Thus it is not possible to retain the 
existing exceptions in s.116A(3) for supply of a circumvention 
device / service for the permitted purposes.  

of copyright’, but which 
are non-infringing by 
virtue of a specific 
exemption;  

— those which do not 
inherently involve any 
‘act of copyright’.  

 

 
demonstrated actual or likely 
adverse effect on non-
infringing use 

particular class 
criterion: 

the activity must 
relate to non-

infringing uses of a 
particular class of 

works, 
performances and 

phonograms  

adverse impact 
criterion: 

an actual or likely 
‘adverse impact’ on 
the non-infringing 

use must be 
‘credibly 

demonstrated’ 

no impairment 
criterion: 

the exception 
must apply only 

where it does not 
impair the 

[enforcement] of 
the TPM 

reproducing computer 
programs to correct errors - 
covered by s.47E.  

s.116A(3): 

supply of circumvention device / 
service to a qualified person for 
the permitted purpose of s.47E.  

 a literary work that is 
a computer program 

even occasional use 
of ACM adversely 
impacts on exercise of 
the exemption - see 
Submission para.96 

licensee of 
computer program 
not permitted to on-
supply 
circumvention 
device / method 

copying by Parliamentary 
libraries for members of 
Parliament - covered by s.48A.  

s.116A(3): 

supply of circumvention device / 
service to a qualified person for 
the permitted purpose of s.48A.  

 a work (excludes 
other subject matter) 

as above Parliamentary 
Library not 
permitted to on-
supply 
circumvention 
device / method 

reproducing and 
communicating works by 
libraries and archives for users 
- covered by s.49.  

s.116A(3): 

supply of circumvention device / 
service to a qualified person for 
the permitted purpose of s.49.  

 a periodical article or 
other work held in 
collection 

as above library / archive not 
permitted to on-
supply 
circumvention 
device / method 

reproducing and 
communicating works by 
libraries and archives for other 
libraries and archives - covered 
by s.50.  

s.116A(3): 

supply of circumvention device / 
service to a qualified person for 
the permitted purpose of s.50.  

 a periodical article or 
other work held in 
collection 

as above library / archive not 
permitted to on-
supply 
circumvention 
device / method 

reproducing and 
communicating works by 
libraries and archives for 
preservation and other 
purposes - covered by s.51A.  

s.116A(3): 

supply of circumvention device / 
service to a qualified person for 
the permitted purpose of s.51A.  

 a work held in 
collection 

as above library / archive not 
permitted to on-
supply 
circumvention 
device / method 

reproducing and 
communicating works etc. by 
educational and other 
institutions - as covered by 
various sections within Part VB.  

s.116A(3): 

supply of circumvention device / 
service to a qualified person for 
the permitted purpose of Part 
VB.  

 (i) a periodical article 
and accompanying 
artistic works; 

(ii) other literary, 
dramatic, musical 
and artistic works 

as above.  Also, 
selective exclusion of 
material from statutory 
licence disturbs basis 
for determining rates 
of equitable 
remuneration - see 
Submission, para.116 

educational etc 
institution not 
permitted to on-
supply 
circumvention 
device / method 

use of copyright material for the 
services of the Crown - covered 
by s.183.  

s.116A(3): 

supply of circumvention device / 
service to a qualified person for 
the permitted purpose of s.183.  

 Further inquiry 
needed to identify 
types of work / format 
where circumvention 
required - see 
Submission para.149 

as above government agency 
/ department not 
permitted to on-
supply 
circumvention 
device / method 

(i) non-commercial 
importation: further 
inquiry need to 
identify articles / 
materials with RPC 
that consumer may 
import; 

(i) regional playback 
controls interfere with 
the enjoyment of 
lawfully acquired 
private property 

use of article embodying 
copyright material which is 
protected by regional playback 
control (RPC), where 
importation is legitimate 
because it is: 

(i) non-commercial; 

(ii) covered by one of the 
exemptions for parallel 
importation 

  

(ii) exempted 
importation - see list 
of articles / materials 
in Submission at 
para.131 

(ii) regional playback 
controls would subvert 
the legislative policy to 
allow parallel 
importation in certain 
cases 

 

 

 

user not permitted 
to on-supply 
circumvention 
device / method 

use of article embodying 
copyright material which has 
been licensed to user 

 

  Any copyright 
material embodied in 
licensed products - 
especially software 
and data products 

ACM is defunct / 
unusable and product 
cannot be used in 
accordance with the 
licence 

licensed user not 
permitted to on-
supply 
circumvention 
device / method 
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