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Dear Ms Towner

The National Library of Australia is pleased to have the opportunity to make a
submission to the Review of Technological Protection Measures Exceptions.

The functions of the National Library of Australia (the Library) are set out in the
National Library Act 1960. Under the Act the Library has a mandate to develop a
collection of information resources relating to Australia and the Australian tpeop}e
and to make these resources available for use by the public and members o
Parliament. The Library also has a mandate under its Act to provide leadership to
the Australian library sector in matters of national interest. The Copgright Act 1968
and the Copyright Amendment (Digital Agenda) Act 2000 assists the Library in its roles
of collecting, preservation and provision of access to information.

Significantly, the Copyrifc;ht Act establishes a set of principles which upholds a
ba%ance between the rights of creators and authors and the rights of users. The
principle of fair dealing is fundamental to safeguarding equity of access to
information by all Australians. To support this the Copyright Act contains exceptions
for libraries and archives which allow them to operate for the public good by:

¢ copying and lending works in copyright directly to individuals and other
libraries to the extent permitted by the Copyright Act

» preserving works for access by future generations of Australians

The Copyright Amendment (Digital Agenda) Act 2000 upholds the principle of fair
dealing in the digital environment and at the same time contains a commercial
availability test which ensures that copying and lending of works by libraries does
not undermine the livelihood of creators, publishers or vendors of digital content.

While the Digital Agenda Act introduced ‘paracopyright’ laws it also extended the
exceptions to infringement by way of circumvention in order to maintain a degree of
balance. These exceptions allow the Library to perform its functions as illustrated in
Appendix 1, and any exceptions that are introduced should continue to uphold the
balance that has been struck by the Digital Agenda Act and should not prevent the
Library from continuing with its functions.

The Australia-United States Free Trade Agreement 1 January 2005 (AUSFTA) has
extended the term of copyright from fifty to seventy years. The Library believes that
because of this lengthy extension of the copyright term, it is vitally important that no
further legislative changes should be made, or new legislation enacted, that will
compromise the ability of the Library to provide access to works under the principle



of fair dealing. If further restrictions and barriers are created by legislation relating
to the use of technological protection measures, then public access to information
will be significantly eroded. Not only will current public access to information in
digital form be jeopardised but future access to information published in digital
form will also be at risk if the Library is unable to preserve this material before the
software and hardware used for publication becomes obsolescent. This is a problem
that is increasing exponentially given the pace of technological change.

The Library understands that there is a requirement to show a ‘credibly
demonstrated need’ to circumvent a technological prevention measure in order to
gain access to works that are technically locked El)by creators or vendors. The
Library submits that it cannot perform its role and functions if it is unable to access
technologically protected works for the purposes of preservation and fair dealing
and that this is without question a ‘credibly demonstrated need’. To assist the
Committee’s understanding of the Library’s role and functions and its management
of digital works, I have attached a table of examples of classes of works that the
Library collects, preserves and provides public access to under the terms of the
C‘opyrz%ht Act, and that may be affected by legislative changes relating to
technological protection measures. Please note that these examples represent a
mixture of current practise and future scenarios. Some examples also illustrate
existing barriers to preservation of digital works within the Copyright Act.

The Library is concerned that using classes of works for the purpose of exceptions to
technological protection measures may adversely affect our ability to preserve and
provide access to digital works and is therefore not in the public interest. The
rapidly increasing pace of technological change means that many classes of works
may evolve and become obsolete within a very short timeframe. It is therefore
impractical fo use a narrowly defined list of exceptions which will become out-of-
date very quickly. The Library suggests that a much broader definition be used to
describe exceptions for libraries. This could be as simple as ‘digital works’.

As a member of the Australian Libraries Co%yright Committee and the Australian
Digital Alliance, the Library endorses the submissions of these bodies.

I would be pleased to provide the Committee with further information or to speak to
the Committee either in private or through a process of public hearings.

Yours sincerely

Eén Fullerton
Director General
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