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" REPORT FROM THE JOINT COMMITTEE bN
CONSTITUTIONAL REVIEW, 1959.

- PART ONE—~INTRODUCTION TO THE CONSTITUTIONAL REVIEW,

CHAPTER 1—APPOINTMENT AND PROCEEDINGS OF THE COMMITIEE.

The Joint Committee on Constitutional Review was first appointed by the two Houses of the
twenty-second Parliament to review such aspects of. the working of the Commonwealth Constitution
as the Committee considered it conld most profitably consider and to make recommendations for such
amendment of the. Constitution as the Committee thought necessary in the light of experience.

2. The Commiftee had the honour to present a first Report, in summary form, to the

Pa:hgment. on. 1st October, 1958, in which it made recommendations covering a wide range of

sibjects,

3. The Committee mentioned in its first Report that insufficient time had prevented it from
including a full exposition in support of its recommendations and jt expressed the hope that there would
be an opportunity for tabling a full report on jts recommendations after the summoning of the
present Parligment, the: twenty-third Parli of the Cc Ith

4. On 30th April, 1959, the House of Representatives resolved, on the motion of the Attorney-

Gcneral, Sir Garfield Barwick, as follows:—
(1) That, subject to the concurrence of the Senate in the terms of this Resolution, the Joint C

known as the Joint Committee on Constitutional Review that was constituted by resolution of the House of
Representatives passed on the 27th dny of February, 1958, and a resolution of the Senate passed on the
12th day of March, 1958, be re-constituted under the name of the Joint Committee on Constitutional Review
with the same hip as the first. i C if had immediately before the dissolution of the House
of Representatives op the 14th day of October, 1958, namely:—
" House of Represcntatives—

The Prime Minister and the Leader of the Qpposition, as ex officio and Mr. Calwell,
Mr. Downer, Mr. Drummond, Mr. Hamilton, Mr. Joske, Mr. Pollard, Mr. Ward and Mr.
‘Whitlam,

Sepate-—

Senator O'Sulliven (Chairman), and Senators Kennelly, McKenna and Wright.

(2) That the function of the Committee be to prepare a Ieport or reports to each House of the Parliament
setting forth, so far as the Committee thinks it desirable to do so—

(a) further exp ion of the ions and other matters contained in the Report of the Joint
Committes on Constitutional Review laid before each House of the Parliament on the 1st
day of October, 1958; and

(b) further information with respect.to the considerations and reasops on which those recommendations
werg based.

(3) That the-Chairman of the Committce may, from time to time, appoint another member of the Commitfee
to be the Deputy Chairman of the Committee, and that the member so appointed act as Chairman of the
Commiteo at any time when the Chairman is not present at 2 meeting of the Committee,

. 4). That, in the.gbsence of both the Chairman and the Deputy Chairman from a meeting of the Committee,
the fembers present may appoint one of their number to act as Chairman.
"+ 7 () That the' Committee have power to send for persons, papers and records, to adjourn from place to place
and to sit during any adjournment or sittings of cither House of the Parliament.
. (6) That the Commitice have power to consider and make use of the Records of the Joint Committces on
‘Constitutional Review appointed during the Twenty-second Parliament.

(7) That the Committee have lcave to report from time to time, and that any member of the Committee

have power to add a protest or dissent to any report.
. (8) That six bers of the Cx i i a quorum of the Committee.

. .(9) That, in matters of procedure, the Chairman, or person acting as Chairman, of the Committee, have a
deliberative vote and, in the event of an equality of voting, have a casting vote, and that, in other matters, the
Chpirman, or porsan acting es Chairman, of the Committce have a deliberative vote only.

. (10) That the fore p of this ion, SO far os they are inconsistent with the Standing Orders,
‘haye, effect potwithstanding, anything contained jn the Standing Orders. X
! (11), That a Message be seat to the Senate i it of this resolution and that it concur and

take action accordingly.

- 5. On. 6th May, 1959, the Senate, on the motion of the Leader of the Government in the
Senate, Senator Spooner, agreed as follows:—
(1) That the Sepatg concurs in the Resolytion transmitied to the Senate by Message No, 41 of the House of

chreseﬁtﬁli\'les rélating. to the app of a Joint C on Cx Review,
(2) That the Resolution, so far as it is inconsistent with the Standing Ordess, have effect notwithstanding
hing ined in the ding Orders. N
. . {3 That the f Tnti be icated to the. House of Representatives by Message,
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6. The Committee, as constituted by the above-mentioned resolutions, sat on 23 days during
the year in the preparation of this Report,

7. The Prime Minister and the Leader of the Opposition in the House of Representatives, the

ex officio members of the. Committee, did not attend the Committee’s sittings or participate in the'

work of preparing the Report.
8. The Committee appointed the following officcts, each of whom was an.officer of the former
Committee:—
J. E. Richardson, Attorney-General's Department—Legal Secretary.
K. O. Bradshaw, Usher of the Black Rod—Clerk of the Committee.

CHAPTER 2—NATURE AND SCOPE OF THE REPORT.

9. The purpose of this Report, as indicated in the Cx ittee's terms of ref is to supply
the reasons in support of the recommendations which the Committee made in 1958.. In conseguence,
the Report is confined to the treatment of the various subjects on which the Committee made its
recommendations.

GROUPING OF RECOMMENDATIONS.

10. For the purpose of reporting, the Committee has, divided its recommendations: into three
groups.

11. Part Two of this Report contains the reasons in support of the first group
of recc dations. “The rect dations affect the Commonwealth legislative machinery, .that is
to say, they are concerned with the composition and functioning of the Federal Parliament as.
constituted under Parts L-I1. of Chapter I. of the Constitution and the relationships of the two Houses
of the Parliament with each other.

12. The second group of recommendations consists of those in support of increased concurrent
legislative powers for the Commonwealth Parliament. Most, but not all, of the Commonwealth
Parliament’s substantive legislative powers are listed in the forty paragraphs of section 51 which
appears in Part V. of Chapter L. of the Constitution. The Committee’s reasons for its recommendations'
appear in Part Three of the Report.

13, Part Four of the Report provides the reasons in support of recommendations on three.
subjects which have been grouped merely for convenience of reporting. The subjects are a State
financial matter, namely charges on_intcrstate road transport; a proposed alteration to the new State
provisions of Chapter VI. of the Constitution; and the method of altering the Commonwealth
Constitution under Chapter VIIL of the Constitution,

RESERVATIONS.
14, Mr. Downer’s signature is subject to a reservation relating to industrial relations dealt

}vith in Part Three, Chapter 15 of this Report. Mr. Downer’s views on industrial relations are. set out
in Appendix A to this Report. :

15. Scnator Wright's signature is subject to reservations affecting, particularly, Part Two,
Chapters 3, 4, 5 and 9; Part Three, Chapters 16, 18 and 19; and Part Four, Chapter 22 of this Report.
lS{cnator Wright's observations are included in 2 dissenting, report set out in Appendix B to this

eport,

16. Apart from the exceptions' mentioned, the Committee’s rece dations are unani

REFERENCES TO THE 1958 REPORT.

17. The introductory parls of the first Report described the background to the Committee’s
work of constitutional review. In particular, Part III. of the first Report described the mode of
altering the Constitution under section 128 of the Constitution. Part IV, described the nature of
the constitutional review and emphasized the need for the Constitution to serve future, as well as
present day, requirements of the community. Part VL. contained the C itteé’s rece dati
on Commonwealth lepislative machinery and'sct out in the. introductory paragraphs some general
considerations underlying the Committee’s recommendations, and in’ Part VIL, the Committee
commented.on developments since Federation affecting the division of legislative powers between the
Commonwealth and the States. The observations are as relevant to the present Report as.they were
to the first Report.

18. The text of the Committec’s 1958 Report appears in Appendix C to this Report.

THE COMMONWEALTH CONSTITUTION.
19. The text of the Commonwealth Constitution is set out in Appendix D to this Report.
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DRAFT CONSTITUTIONAL ALTERATIONS:

20. The Committee wished to include in its Report draft sections to illustrate the nature of
the constitutional alterations which would give effect to its recommendations on all subjects, To this
end, the Committee, as last constituted by the twenty-second Parliament, sought the assistance of the
Parliamentary Draftsman. The Draftsman and his staff have greatly helped the Committee by preparing
drafts covering the C ittee’s rece dations affecting the structure and functioning of the
Federal Parliament and its two constituent Houses. In July, 1959, however, the Draftsman
intimated that he was unable to submit drafts to the Committee on all subjects in time to include them
in a Report to the Parliament this year. The Draftsman's advice came too late to enable the
Committee to make alternative arrangements for the preparation of drafts. Rather than postpone the
presentation of the Report, the Committee decided to proceed’ with the exposition in support of all its
recommendations even though some have not been translated into draft constitutional alterations,
Fortunately, most of the recommendations for which there are no drafts, that is those set out in Parts
Three-and Four of the Report, should leave little doubt as to the nature of the constitutional alterations
which would make them effective. The Committee would te pleased to have the drafts prepared for
presentation to the Parliament in 1960.

PERsONS AND ORGANIZATIONS WHO SUBMITTED VIEWS TO THE COMMITTEE.

21, The Committee acknowledged in the first Report the assistance it received from the many
persons and organizations who submitted views to it. Annexure “ C ™ of the first Report contained
a list of the persons who attended meetings.

22, In writing its reasons in support of its recommendations, the Committee has referred at
times to the views of some persons and organizations but it has by no means expressed'the viewpoints
of all those persons and organizations who favoured it with written or oral submissions. Indeed, the
Committee derived much benefit in the formulation of its recc lations on specific subjects from
persons and organizations whose views are not expressly acknowledged.

23. Again, therefore, the Committee wishes to express its appreciation and thanks to the
and organizations who assisted it as indicated

24, The Committee recommends that each House of the Parliament expressly authorize the
persons and organizations, to which it has referred, to disclose or publish the submissions they
made to the Committee,

P

THE CONVENTION DEBATES,

25, The Constitution of the Commonwealth appears in the pages of the Commonwealth
of Australia Constitution Act, 1900, passed by the Imperial Parliament at Westminster. A
Proclamation. by Her Majesty the Queen under the Act brought the Commonwealth into being, and
the Constitution. into- effect, as from 1st January, 1901. Although the Constitution is part of
an Act of the Parliament at Westminster; the task of drafting the instrument of government fell
primarily to the representatives of the Australian colonies who thrashed out the provisions of a
Constitution for a Federal Commonwealth in a series of Convention Debates in the 1890,

26. There is much to be learnt from a study of the official reports of the Convention Debates
and the- Committee will, throughout this Report, refer frequently to-them in the course of describing
the historical background to the subjects it is reviewing.

27, The first of the Conventions was the National Australasian Convention held at Sydney
in 1891 under the presidency of Sir Henry Parkes of New South Wales. Forty-five delegates, seven
from each Australian colony and three from New Zealand, attended.

28. On 9th April, 1891, after a session of nearly six weeks, the Convention adopted a draft
bill to constitute the Commonwealth of Australia.

29. The 1891 Convention recommended that the various colonial Parliaments should submit
the proposed Constitution to referendum but the bill did not succeed in obtaining the approval of
the New South Wales Parliament, and the other colonies, who were not prepared. 'to move without
New South Wales. support, shelved the question. Shortly afterwards, the onset of a general financial
depression -caused a further decline in Federal fervour. After a lull of a few years, the Federal
cause captured the public. imagination more than in previous years and: non-party Federation Leagues
were established in the colonies. A conference of the six colonial Premiers in Hobart in 1895
resolved there should be a further convention' comprising ten representatives from each. colony to
draft a Constitution. The colonial Parliaments proceeded to take steps to arrange for the election of
convention delegates.

30, In 1897, the National Australasian Convention assembled at Adelaide attended by ten
representatives. from each colony, except Queensland, with Charles Cameron Kingston, Premier of
South Australia, as President. Within the colony of Queensland, deep-seated differences of view as
to how- the colony should be represented resulted in that colony not sending delegates, A second
session of the Convention was held at Sydney in 1897 and there was a third session at Melbourne in
1898. The Convention drafted another bill to constitute the Commonwealth of Australia,
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31, The draft Constitution was then submitted to the vate of the people of four colonies,
New South Wales, Victoria, South Austrglia and Tagmania, but, although there was a majority for
the bill in each of the four colonies, the total affirmatiys yote in New South. Wales was below the
minimum which the Parliament of thas colony required, To meet objections raised in the New South
Wales Parliament, the Premiers of all six colonies met in Melboyrne in 1899 and modified the draft
Constitution in a few respects. The draft instryment, as modified, was thep submitted. tq feferendtim
in five colonies, in each of which an overwhelming majority. supported the proposed. Const 3
Details of voting were as follows:— - ) i

Colonles. For. Aguinit,
New South Wales . .- .. .- . o | 107,420 ! 82,741
Victoria . . . . “ .- el 152,653 9,805
South Augtralia . " .. . . . 65,990 i 17,053
Tasmania . . .. . . .- e | 13,437 5 79
Queensland .. . . . . . . 38,488 30,996
Total .. . . . . . . I 377,988 | 141,386

32, A delegation, including a member from each colony, then went. to Englangd fo seek the
passage of the bill through the United Kingdom Parliament. With but one medification of -substance,
relating to appeals to the Privy Council, the two Houses of the United Kingdom Parliament passed
the bill. It received' the Royal assent on Sth July, 1900, and came into force on 1st January, 1901,

33. The colony of Western Australia, which had not accepted the Copstitution, decided, on

31st July, 1900, by a vote of its residents of 44,800 to 19,691 to enter the Federation as an original

State.

34. The Committee will refer to the reports of the Convention Debates. in jts Report as
follows:—

Official Report of the National Australasian Convention Debates, Sydney, 1891+
Convention Debates, Sydney, 1891

Official Report of the National Australasian Convention Debates, Adelaide, 1897—
Conveation Debates, Adelaide, 1897.

Official Record of the Australasian Federal Convention, Second Session, Sydney, 1897
—Convention Debates, Sydney, 1897.

Official Record of the Debates of the Australasian Federal C ion, Third Sejsion,
Melbourne, 1898—Convention Debates; Melbourne, 1898,

INTERPRETATION OF THE CONSTITUTION,

35. The Committee mentioned in paragraph 105 of the first Report that the Constitution
provided for judicial review of most of its provisions, including the sections setting out the legislative
powers of the Commonwealth Parliament, Most decisions interpreting the Constitution have been
those of the High Court of Australia, constituted under Chapter II, of the Constitution, but some
appeals involving constitutional questions have found their way to the Privy Council in' England,
notably, for the Committee’s purposes, appeals involving the application of section 92 of the
Constitution.

36. Since decisions of the Courts help to- explain the scope and limitations of varios-sections
of the Constitution, the Committee has had cause to refer to' them frequently in the exposition: of
its recommendations in Parts Three and Four of this Report. i

37. Cases decided in the High Court of Australia are reported. in the Commonwealth' Law
Reports. The Commonwealth Law Reports also include relevant decisions of the Privy Council.
The Argus Law Reports also publish High Court and Privy Council decisions. The Commonwealth
Law Reports are cited as CL.R. and the Argus Law Reports as A.L.R. '

THE RoyAL CoMMISSION ON THE CONSTITUTION.

38, In August, 1927, the Commonwealth Government appointed a Royal Ci ission,
with J. B. Peden as Chairman, to inquire into and report upon the powers of the Commonwealth
under the Constitution and the working of the Constitution since Fedoration. Other members of
the Commission were P. P. Abbott, T. R. Ashworth, E. K. Bowden, Sir Hal Colebatch, M. B:
Duffy and D. L. McNamara. ’ ’
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39, The Commission presented a Report, in S t 1929, containing a wide range

of recommendations but also revealing guite substantial diffcrences of opinion among its members
The Commission’s Report did' not bring positive results but it includes most useful source material
on many constitutional subjects and, for this teason, the Committee will refer fairly extensively to
it.in this Report:

40. The Conimission reported in the twenty-ninth year of Federation, two years before the
Uaiied Kingdom Patliament passed the Statute of Westminster and 30 years before the presentation
of this Report. Thus, the Commission reported in the middic stages of Federal history. Tt is
ititéresting to reflect on the many developments indicative of a maturing Commonwealth which have
sificé takeh placé and.to- coinpare our contemporary national life with that depicted in the pages of
the. Comrhission’s Report.




PART TWO.—COMMONWEALTH LEGISLATIVE MACHINERY.
INTRODUCTION.

41. Part 1. of Chapter I. of the Constitution provides for the exercise of the legislative
power of the Commonwealth by a Federal Parliament consisting of the. Queen, a Senate and a
House of Representatives. Part L of the Chapter contains those sections which relate specifically
to the Senate, as, for example, those dealing with the composition of that House, terms. and rotation
of senators and the occurrence of casual vacancies. Part IIL. of Chapter I. makes express. provision
for the House. of Represcntatives. Thus, the Part deals with the constitution of that. House, number
of members, division of States into clectoral divisions and the maximum. term of the. House.
Part IV, of the Chapter includes sections: relevant to both Houses. of the Parliament, for example, it
prescribes the conditions under which persons are disqualified from being chosen as senators or
members of the House of Representatives,

42. The Committee has made several recommendations affecting Parts 1L, T, and IV,

of Chapter I. and, in this Part of the Report, it deals with them in separate Chapters as follows:—

Chapter 3—Number of Senators and Members of the House of Representatives,

Chapter 4.—Disagreements between the Senate and the House of Representatives,

Chapter 5—Terms of Senators,

Chapter 6.—Rotation of Senators.

Chapter 7.—Casual Vacancies. in the Scnate.

Chapter 8.—Division of States into Electoral Divisions.

Chapter 9.—Reckoning of Population.

CHAPTER 3.—NUMBER OF SENATORS AND MEMBERS OF THE HOUSE OF
REPRESENTATIVES.

RECOMMENDATIONS OF THE COMMITTEE.

43, The Committee pointed out in its 1958 Report that section 24 of the Constitution stated
that the number of members of the House of Representatives should be as nearly as practicable twice
the number of senators, ‘This meant that any substantial increase in the size of the House of
Representatives itated, in the first i , an i in the number of senators, at present ten
for each State, of sufficient order. to preserve the ratio which section 24 prescribes.

44. The Committce has recommended (paragraph 39 of the 1958 Report) that the Constitution
should be amended to provide as follows:—

(1) 'The number of members of the House of Representatives should be no-longer tied to:
being as nearly as practicable twice the number of senatoss.

(2) The Parliament should have power to determine the number of senators, provided
equal representation of the original States.is maintained, but there should be not
less than six nor more than ten senators for each original State.

(3) The Parliament should continue to have power to make laws for increasing or
diminishing the number of members of the House of Representatives, and. the
number of members chosen in the several States should remain in proportion to
population. However, the power of thie Parliament to determine the number of
members of the House of Representatives should be subject to the qualification
that the number of membess to be chosen in any State should be determined
by dividing the population of the State by a figure determined by the Parliament
which is the same for each State and is not less than 80,000, thus providing that
there. should be on average at least 80,000 people for every member, Where,
upon a division, thereis a remainder greater than one-half of the divisor, there
should be an additional member to be chosen in the State concerned.

(4) The power of the Parlinment referred to in sub-paragraph (3) above should be
subject to the present constitutional provision that there should be no less than
five members chosen in each original State.

COMPOSITION OF THE SENATE.
45, The composition of the Senate is dealt with in section 7 of the Constitution. The section.
provides in substance that—

(1) the Senate should be composed of senators for each State;

(2) scnators are to be directly chosen by the people of the State voting, until the
Patliament otherwise provides, as one electorate;

(3) until the Parliament otherwise provides, there should be six senators for each original
State;

(4) the Parlizment may make laws increasing or diminishing the number of senators for
each State but the equal representation of the original States must be maintained
and there cannot be less than six senators for each original' State; and

(S) senators are to be chosen for six year terms.

46, The section reads—

7. The Senate shall be composed of senators for each State, dircctly chosen by the people of the State,
voting, until the Parliament otherwise provides, as one electorate.

But until the Parliament of the Commonwealth otherwise provides, the Parliament of the State of
Queensland, if that State be an Original State, may make Jaws dividing the State into divisions and determining the
number- of stnators to be chosen for each division, and in. the absence of such provision the Statc shall be one
electorate,

Until the Parliament. otherwise provides there shall be six senators for cach Original State. The Parliament
may make laws increasing or diminishing the number of senators for each State, but so that equal representation
of the several. Original States shall, be maintained and that. no Original State shall have less than six senators,

The senators shall be chosen for a term of six years, and the names of the senators chosen for each State
shall. be. certified by the Governor to the Governor-General,

47. The number of senators for each State stood at the original figure of six until 1948. In
that year, the Parliament passed the Representation Act 1948 to increase the number for each State
to ten and since the elections for semators in 1949 there have been ten senators for each State
providing a Senate of 60 members. Senators have always been chosen by the people of each State
voting as one electorate.

48. Section 8 of the Constitution states that the qualification of electors of senators shall be as
prescribed. by the Constitution or by the Parliament as the qualification for electors of members of the
House of Representatives.

49, The qualifications of electors for the Senate and the House of Representatives are now
uniformly prescribed in Part VI, of the Commonwealth Electoral Act 1918-1953.

50. Section 16 of the Constitution provides that the qualifications of a senator shall be the
same. as those for a member of the House of Representatives.” The qualifications of members of the
House of Representatives are specified in section 69 of the Commonwealth Electoral Act passed under
the provisions of section 34-of the Constitution..

+ CoMpoOSITION OF THE HOUSE OF REPRESENTATIVES.

51, The composition of the House of Representatives is mainly dealt with in section 24 of the
Constitution..

52. The first paragraph of that section is. important as requiring that—
(1) the House of Representatives. should be composed of members directly chosen by
e the people of the Commonwealth; and'
(2) the mumber of members must be, as nearly as practicable, twice the number of
senators. ‘This is commonly known as the two to one ratio.

53, Section 24 also provides that—
(1) the number of members chosen in the various States should be in proportion to theis
popuiation;
(2) five members at least must be chosen in each original State; and )
(3) until the Parliament otherwise provides, the number of members chosen in the several
States should be ascertained according to a formula laid down in the second
paragraph of the section,
The substance of the constitutional provision now appears in the Representation Act
1905-1938.

54, Section 24 of the Constitution reads—
24, The House of ives shall be posed of t dircctly chosen by the people of the
Commom;icalth, and the number of such- members shall be. as nearly as practicable, twice the number of the senators.
The number of members chosen in the several States shall be' in proportion to the respecti of
their people, and shall, until the. Parliament otherwise provides, be determined, whenever necessary, in the following
e (i) A quota shall be ascertained by dividing' the number of the people of the Commonwealth, as
shown by the.latest statistics of the Commonwealth, by twice the number of the senators:
umber of members to be chosen in each State shall be determined by dividing the number
@ m:f ‘:he people of the State, as shown by the latest statistics of the Commonwealth, by the quota;
and if on.such division there is a remainder greater than one-half of the quota, onc' more
member shall be chosen in the State. 3
But notwithstanding anything in this section, five: members at least shall be chosen in each Original State.

. Section 27 is also relevant. It empowers. the Parliament, subject to the Constitution, to
make l’nivss for increasing or diminishing the number of members of the House of Representatives.

The section has to be read, among other things, subject to the operation of the two to one ratio-outlined
in section 24.
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RELATIVE SizE oF THE Two Houses.,

56. Plainly, the Constitution does not sanction an incredse in meénibership of either. House
independently of the number of members in the other Hobse. The starting point in obtaining
increased numbers in the House of Representatives is to ificrease the nuinber of senators cquaﬂy for
each original State to give a total number of senators which on an application of the two to’one ratio.
will give the number of members it is wished to provide in the House of Representatives,

57. In 1948, the Parliament provided for an increase in the riumbér of mietbets of thé House
of Representatives from the figure of 74, at which it had rémainéd for many yeats, to 121 (excliding
members for the Territories). In the first Commonwealth Parliament there had been 75 members of
the House of Representatives which meant that there was ofi average, one member for about every
50,000 persons in the Commonwealth, By 1948, by reason of the fact that the population had doubled
since Federation, there was on average only one member for about every 102,000 persons, To make
provision for 121 members of the House of Representativés as froth the date of the.1949 elections, it.
was constitutionally necessary for the Parliament to increase the numiber of senators from six fo ten.
for each State, which it did in the Representation Act 1948..

PARLIAMENTARY REPRESENTATION IN THE LIGHT' OF AN EXPANDING POPULATION,

58., Section. 7 of the Constitution provided, ir effect, for 2 Senate comyjosed of 36- sehators:
when the first Parliament of the forthcoming Commonwealth was convened. It was-also necessary for'
the Founders to determine in advance the number of members of the House of Representafives.
Section 26 was framed on the basis of the provisions of section 24, including tlidse provisioiis of the
section for determining the number of members, based on: the population of the States, to be ¢hosen
in each State until the Parliament otherwise provided. Section 26 provided for the original House of
Represeritatives to comprise 75 members. The position by States was as follows:—

Suate, | st e Number 6 Mombers. |, Agﬁﬁ;ﬂ%‘;"ﬁqr .
Represeatative.

New South Wales .. . .. . 1,348,400 26 51,862
Victoria .. - - . . 1,162,900 23 50,361 .
Quecnsland . .. . . 482,400 9 53,600
South Australia . . . . 370,700 7 52,957
Western Australia .. . . . 171,000 5 34,200
Tasmania .. . . . .. 182,300 5 36,460

Total . . . . 3,717,700 75 49,569

* Quick and Garran—The Annotated Constitution of the Austratlan Commoniwealth, at page 459,

59, It is of interest that, on the estimated population of the States as at. 31st Degember, 1958,
if the Parliament wished to make provision that there should be one representative for an average of
about 50,000 persons in a State, as was the position during the first Parliarient, the House of
Representatives would comprise some 198 members and this would niecessitate a Senate of no less
than 96 members. '

60. The average annual increase in population from 1891 to 1900 was of the order of 61,400,
In the years immediately following the inception of the Commonwealth, the annual average rate of
increase in population was not substantially greater than before Federation but the average. annual
increase for the ten years from 1911 to 1920 was nearly 99,000 and in the following decade almost
109,000, By the end of 1947 the total population of the six States had increased from 3,717,700
shortly before Federation to more than double at 7,550,881 persons which meant, as mentioned earlier,
that there was only one member of the House of Representatives for about every 102,000 persons.

61. The position in detail as at 31st December, 1947, was as follows:— . '

Coatbé bf1 -
State. fIns: "‘mg:rf’l;h.' Number of Scaators. ncﬁr‘;i’;‘.’m{u. A%aﬁ:‘:gé“
New South Wales . . o T 2,983,810 6 28 i06,565
Victoria . . . o[ 2053916 6 20 102,696
Queensland .. . . . 1,105,882 6 10 110,588
South Australia - . . 646,686 6 6 \ 107,781
Western Australia . . . 502,951 6 5 100,500
Tasmania . . . 257,636 ' 6 A 5 - 51,527
Totad .. .. .. .| 7550881 | 3 - " 102,03 " -

¢ Commonwealth Bureau of Census and Statistics,
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62. The immediate consequence of the increase in the number of members of the House of
Representatives as from the general election in 1949 was to reduce from 102,000 at the end of 1947
to a little-over 66,000 the average number of persons for each member of the Housc of Representatives
elected in the States.

63. Although the adjustments made in 1948 might be thought by some to have provided more
members than was necessary at that time, the subsequent annual rate of increase of the population has
fully justified the action that was taken. In the years following the adjustment, the increase in
population of the States until the end of 1958 was as follows:—

Year, Total Inctegse in Fopulation
1949 . . . . . 249,164
1950 . . - . . 259,328
1951 . . . . . 218917
1952 . . . . . 208,625
1953 . . . . . 160,313
1954 . . . . . 185,612
1955 . .- . . 219,375
1956 . . . . 216,329
1957 . . . . 211,189
1958 . . . . . 199,701

64. As at the end of December, 1957, the total population of the six Australian States stood
at 9,689,842 and there were, as there are now, 122 members of the House of Representatives chosen in
the several States, which meant that there was on average, one member for every 79,400 persons. By
the end of 1958, when the population of the States totalled 9,889,543, there was one member for an
average of about every 81,000 persons.

65. Opinions will differ as to how many members there should be in the House of
Representatives at any given time. The Founders provided for a first House of Representatives of 75
members, or one member for about every 50,000 persons, but no doubt the observance of the two to
one ratio in conjunction with the constitutional minimum of six senators for cach State and the
requirement that at least five members of the House of Representatives must be chosen in each State
were decisive in determining the number. But there are probably few who will deny that by 1948, 74
members in the House of Representatives were too few to provide adequate' representation for a.
population approaching' 8,000,000 people. Besides, the size of ministries had increased and in that
year fourteen members of the House of Rep ives were also bers of the Cabinet compared with
an average of seven in the first ten years of Federation. After providing additionally for the various
parliamentary officers, such as the Speaker and the Chairman of Committees, there were insufficient
private members to provide a representative forum for debate in the national Parliament and from
whom to-draw future Ministers.

66. The Committee considers it reasonable to provide for representation in the House of
Representatives in the proportion of an average of one member for about every 80,000 persons.

67. The Committee is of opinion that it should always be legally possible for the Parliament
to increase the membership of the House of Representatives up to the point that for every member
there are, on average, not fewer than 80,000 persons. This would be equivalent to approximately
46,000 electors for each member. This, the Parliament has the power to do now but, of course, increases
in the size of the House of Rep ives must be accompanied by an increase in the number of
senators in accordance with the two to one ratio.

68, Little assistance is to be derived from the examples of other countries in ascertaining the
point at which representation becomes ive in a parli democracy. ‘There ate many
features to be taken into account including the size of a country, its geographical and' topographical
nature, distribution of population and the structure of government. It is of interest to note, however,
that in the United Kingdom, from. which we have inherited the system of parliamentary government
and its. many conventional understandings, there is at present one member of the House of Commons
for about every 81,000 persons. In Canada, where circumstances are perhaps more comparable with
Australia because there is a federal system of government and the country has a large area but a
relatively small population, there is an average of one member of the House of Commons for about
64,000 persons. The examples of these countries show, if anything, that 2 House of Representatives
determined in number by reference to an average of one member for at least 80,000 persons should,
both now and in the foreseeable future, be regarded as reasonable.

INCREASES IN THE NUMBER OF SENATORS.

69. A fundamental' question arises. whether any further increase in the size of the House of
Rep ives should be acce jed by an increase in. the number of senators.

F.8051/59—2
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70. The Committee’s view is that the number of senators for the original States is already

sufficient. The Committee has not, however, arrived at its conclusion lightly and has taken the:

opportunity to teview the purposes for which the Senate was constituted in the light of experience
since the formation of the Commonwealth.

DUAL CONCEPTION OF THE SENATE AT FEDERATION.

7L. It is an historical truth that the Senate was created for two main purposes, although
one of the purposes undoubtedly overshadowed the. other. The first was that the Senate should serve
as a chamber of review, The second, and more dominant purpose, was. that the Senate should
represent the States and protect the interests of the States as partners on equal terms. with each
other in the Federation.

72, As to the first-mentioned purpose, Sir Henry Parkes, when introducing his Federal
resolutions at the commencement of the Convention discussions at Sydney in 1891, said in the
course of explaining his proposals to establish a Federal Parliament consisting of a Senate and a
House of Representatives:—

What T mean is an upper chamber, call it what you may, which shall have. within itself the only
conservatism possible in a democracy—the conservatism of malurity of judgment, of distinction of service, of
length of experience, and' weight of character—which are the only qualities we can expect to collect and bring
into one body in a community young and inexperienced as Australia is.

—(Convention Debates, Sydney, 1891, at page 26.)

73. The conception of the Senate as a states house has probably not been more
emphatically described than by the writers, John Quick and: Robert Garran, both of whom were
actively associated with the Convention discussions, In 1901, Quick and Garran wrote—

The Senate is one of the most and the most important, of all the federal
features of the Constitution, using the word federal in the sense of linking together and uniting a number of
co-equal political ities, under a system of gov . The Senate js not merely a branch
of a bicameral Parliament; it is not mercly a second chamber of revision and review representing the. sober second
thought of the nation, such as the House of Lords is supposed to be;. it is that, but something more than that, It
is the chamber in which the States, considered as separate entities, and corporate parts of the Commonwealth,
are represented, They are so represented for the purpose of enabling them to maintain and protect their
constitutional rights against attempted invasions, and to give them every facility for the advocacy of their peculiar
and special interests, as well as for the flation. and’ it ion of their gri 1t is not sufficient that
they should have a Federal High Court. to appeal to for the review of federal legislation which they may consider
to be in excess of the jurisdiction of the Federal Patliament. In addition to the legal remedy it was deemed
advisable that Original States at least should be endowed with a parity of representation in one chamber of the
Parliament for the purpose of enabling them effectively to resist, in the legislati stage, h: ing, to
invade and violate the domain of rights reserved to the States,

That the Senate is the: Council of States in the Federal Parliament is proved by the words of this section.
‘There are to be six senators for each Original State. That the States, and not the people, are actually represented
in the Senate is shown by the requirement that the “ equal representation of the several Original States shall be
maintained ", Equality of representation, it is argued, is a natural corollary of State Tepresentation, because the
colonies were, prior to federation, politically equal; equal in constitutional power and status, although not necessarily
equal in territory and population. Territory and population afford no absolute test of political status, The true
test is the power to govern. Crown colonies would not have. been admitted members of the Federal Partnership,
on terms of cquality with the responsible-government colonics, Further, it was one of the terms of the federal
bargain that, in consideration of the transfer of general powers to the Commonwealth, each colony represented in
the C ion should, on b ing a State, maintain its original relative cquality and individuality unimpaired,

That could only be done by equality of representation in the Council: of States. * Without the adoption of that

principle the federation of the Australian colonies would not have been accomplished.

After prolonged and exhaustive debates the Federal Convention, by decisive majorities, accepted the
principle of equal represcntation of Original States in the Senate, as a positive and indispensable condition of the
Federal. scheme. The question had to be considered, not so much from its logical and symmetrical aspect—not
so much as a principle capable of f: dialecti icati
of the Federa] compact, which is based on compromise. ‘The problem to be solved in the case of the Australian
colonies desiring to federate was similar to that which had to be solved by the framers of the American
Constituti it how' to ile the creation of a strong national government with the claims and
susceptibilities of separate, and, in their own eyes, quasi-sovercign States. The solution of the problem was found
in a Parliament partly national and partly Federal. The national part of the Parliament js the House of
Representatives—the organ of the nation, The Federal part of the Parliament is. the Senate—the organ of the
States, the visible: rep ive of the inuity, independence, and rescrved autonomy of the States, linking
them together as integral parts of the Federal union, As quasi-sovereign entities, it was contended that they
were entitled to equal representation, because they were itutionally an liti equal;, inequality in the
number of people within their jurisdiction did. not constitute i ity in their g ignty; in ignty
there were no degrees. This was the only logical ground suggested, Whether it was sound or unsound is not
so material a the fact that a majority of the Australian communities affirmed that they would not agree fo
transfer a part of their political rights and powers to a central Legislature: except on the condition that, as States,
they should be equally represented in-one of the Chambers of that Legislature,

—(Quick and Garran, The Adnnotated Constitution of the Australian Commonwealth, at pages
414-415.)

1 analysis and vind but rather as one of the terms.
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74. Bdmund Barton, who was to become the first Prime Minister of the Commonwealth,
?gso thought of the Senate as Paramountly a states house. He said during the Adelaide Debates in
I take it there' must be two Houses of Parliament, and in onc of these Houses the principle of nationhood
and the power and scope of the nation, as constituted and welded together into one by the act of Federation,
will be expressed in the National Assembly, or House of Representatives, and in the other Chamber, whether it
is called the Council. of the States, the States Assembly, or the Scnate, must be found not the ardinary checks of
the Upper House, because such a Chamber will not be constituted for the purposes of an Upper House; but you
must take all pains, not. only to have a Parliament consisting of two Chambers, but to have it constituted n
thqse two Chnmb=r§ in such a way ns to have the basic principle of Federation conserved in that Chamber
which i3 representative: of the rights of the States; that is, that each law of the Federation should have the assent
ef the States as well as of the federated people. In reference to this, I wish to illustrate what I said at the
ing "‘- t I am end 8 1o refrain from pushing my views regarding some malters into definite
expression in. the terms of the resolutions. There are some of us who think we may secure an effective Federation,
although we may not have equality of representatives of the States in the Senate. 1 am fully and definitely of
opinion that the States should' be represeated equally in the States Assembly. T hold that opinion because I
believe that the abject of that States Council is to preserve the individuality of the several States, and if it is
once conceded that by having only one Chamber, and that elected on the proportionate basis of representation,
You are so constituting your Parliament that you are in danger every day of d ing from the individ, lity of
the States, it follows that there should. be a Second Chamber for the preservation of that individuality in the most
cffective way possible. But if you must have two Chambers. in your Federati it is
'Fedcraﬁon that the Chamber that has in its charge the defence of State interests wil) also have in its hands powers
In most matters co-ordinate with the other House.

—(Convention Debates, Adelaide, 1897, at pages 21-22.)

[

75. 1t is the Committee’s view that inexorable historical processes of the twentieth century
have precluded the Senate from becoming the practical expression of the Founders’ intentions,

76. The final terms of the Federal compact were not infrequently the result of extensive
compromise between the separate colonies and experience has since shown that, though providing
an immediate solution, they have not always produced the generally expected results. Their
substance was mainly determined by compromise between the advocates of a strong Commonwealth
and those-who disliked any suggestion of Federal paramountcy,  The powers of the Senate and the
method of its constitution were both matters of extensive compromise,

77. In the opinion of the Committee, the influences at work in the course of the Federation
Debates which led to the attempt to constitute the Senate as a states house and an independent
chamber of review elected by the same body of electors who were to choose members of the
House' of Representatives were oblivious of the inevitability that the party political system would
permeate both Houses of the Federal Parliament. Many of the représentatives of the colonies did
not foresee, furthermore, the rising importance and increased number of national issues which would
overshadow the immediate interests of the States as propounded by many of the Founders in the
course of the Debates. These considerations have affected the role of the Senate both as a states
house and a house of review, as the Committee will show,

THE SENATE As A StaTEs House.

.78. Questions of deadlock aside, a proposed law cannot be submitted for the Royal assent
unless it has been passed by the Senate as well as the House. of Representatives. The Senate’s legal
powers. alone mean that many matters must come before it which are of vital concern to the States.

State’s interest are, to say the least, uncommon, There would be few to-day prepared to maintain
that the role of the Senate as a type of states assembly has had a material influence on the history of
Commonwealth parliamentary government,

79. There are relatively few issues. which can be isolated as being, peculiarly an interest of
such importance to a State that an unequivocal attitude js adopted by individual senators for a State
on that account. The instances of senators of different parties voting together as representatives for
the States are not only rare but have not involved major legislation on which the partics represented

twentieth century was not predicted. A concomitant of the developing nationalism has been the
increasing interest of the major political parties in winning Federal elections,
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81, The Committee had cause to refer, in paragraphs 77-104 of the Report. it submitted in
1958 in connexion with the. concurrent Jegislative powers of the Commonwealth Parliament, to some
of the trends which had played a part in binding the people of the Ci Ith into a homog
commuynity, and provided evidence of the expansive nature of the national unity attained since
Federation. A study of the themes and issues which have: aroused natiorial interest ‘would 'go well
beyond the scope of this Report but of the many illustrations, a relevant few are as follows;—

(1) There have been two costly world wars-in the first-half of the century and the people
of Australia are aware of the dangérs of external aggression‘from powerful forces
linked by common philosophiés or policies. The provision of adequate fmeans.
of defence requires. the continuous expenditure of enormous sums of money and

other resources. The conception of world-wide total war in which the whole of'

a nation’s manpower, material and financial resources are directed to common
defensive purposes hardly existed. i’ 1900,

(2) Internationally, the Commonwealth of Australia has become an.independent country
negotiating agreements: in' its own right and maintaining an active-interest in the
course of world events. Develop in British Commo Ith relations since
1900, whiich have been largely responsible for the early. attaininent of independent
national status by Australia and other units of the old British Empire, would have
been difficult to foresee in 1900. Australia’s position of independence .and
responsibility in the affairs of South-East Asia and the Pacific area has become
apparent only in recent years.

(3) The Australian ecohomy has developed a national character and can no longer
be assessed in terms of six separate economies. The various components of the
economy are interdependent and the condition. of one affects others. For example,
the level of prosperity in: the cc ity depends sut ially on the state of
Australia’s' overseas trade balances. External trade has become a national matter.

(4) The Australian economy is becoming increasingly industrjalized and the process
has been accompanied. by an intepsive. use of various Commonwealth powers.
For example, in the determination of terms and conditions of industrial
employment, Commonwealth awards and deterniinations now cover directly almost,

one-half of the total number of male employees in Australia and Federal

determination of industrial conditions has pronounced effects on State rggu]:ition
of wages and other conditions of employment.

(5) The growth in population, which has within it a steady flow of migrants from other
countries who have no traditional State ties, and the movement towards a more
diversified economy has made it necessary to undertake national works and
promote development through the ise of fi ], economic, defence and
other powers vested in the Commonwealth Parliament under the Constitution,

(6) Rapid progress in the evolution of present day methods of tramsport and
communication has broken down the isolation of States, led to an increase in the
volume of interstate trade, commerce and intercourse and fostered an. appreciation
by residents of one State of the activities and problems of other States.

(7 In common with many other countries, the Commonwealth has assumed direct
responsibility for the provision of a wide range of social service benefits available
to all persons in the-community irrespective of their place of residence.

(8) The Commonwealth has t the financially dominant member of the Federation
with sources of revenue. at its disposal far greater than those.of the States.

(9) Increasing Commonwealth- commitments are refiected in the relative size of the
Commonwealth and State budgets, In the first full year of Federation, the
Commonwealth. spent approximately £4,000,000 on its own services. In the
financial year ended 30th June, 1958, Commonwealth expenditure out of the
Consolidated Revenue Fund on the provision of its own services excegded £1,000
million. State expenditure has also risen since Federation but whéreas in the early
years of Federation total expenditure by the States. on their own services was
several times. greater than Commonwealth expenditure, total Commonwealth
expenditure on its own services now substantially exceeds that of the States, In
1957-58 total State expenditure from their respective Consolidated Revenue
funds was about £610,000,000 and taking into account net loan: expenditure oni
State services,. it was about £770,000,000.. :
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« Emergence of the Senate as a Party House, . B

82, There were not many in 1900 who openly predicted that party rivalry in the Senate
would. overshadow the functioning of the Senate as a house of the'states, One of the few was Alfred
Deakin who- prophesied during the Convention at Syduney in 1897 that—
the ¢ontentions in the senate or out of it, and especially any conlention between the two houses, will not and
canﬁpt arise upon questions in regard to which states will be ranked against states . . . in the United States,
and also in Switzerland, and in Canada, as here, the whole of the states will be divided into two parties. Contests
betwben the two houses will only arise when one party is in possession of a majority in the one chamber, and: the
other in possession of a, majority in the other chamber. We have had it submitted to us that probably the senate
will be the more radical house of the £wo. I am willing to accept that suggestion for the purposes of my argument,
though. the argument is equally good either way. The house of representatives would then be the more conservative
body, and it is possible that a more conservative party in the house of ives would be d by a
more radical party in the senate. In both cases the result after a dissolution would be the same. The men returned
as radicals would vote as radicals; the mien returncd as conservatives would vote as conscrvatives. The contest will
not be, never has been, and cannot be, between states and states ., . it is certain that once this constitution is
framed, it will be. followed by the creation of two great national parties.  Every state, every district, and every
municipality, will sooner or. later be divided.on the great ground of principle, when principles emerge.

. . —(Convention Debates, Sydney, 1897, at page 584.)

83. Even before the outbreak of the Great War in- 1914 senatofs almost ihvariably voted
according to the policies. of their political party and not individually as representing the State for
which they were retumned. The division of government and opposition in terms of parties now finds
as ample expression in the proceedings of the Senate as it does in the House of Representatives.
In fact, in the history of the Parliameit, the number of independent senators has been far fewer than
the number of independent members of the House of Representatives.

84, It has been a characteristic of the Australian political stene that there have been only a
few: political parties of major importdnce in the Commonwealth and State Parliaments. The parties
occupying the government benches of the Federal Parliament, first at Melbourne and later at Canberra,
have always been the major political forces in the State Parliaments. This state of affairs. appears td
the: Committee to be so strongly entrenched that, even if change were desirable, it would be unrealistic
to think that it could be achieved. The major party system has undoubtedly assisted in maintaining
more. stable. government in Australia than in those democratic countries where representation in the
legislatures is shared by many separate groups.

85. The growth of nationally. organized parties has been the counterpart of the increase in the
number of matters of national interest to which the Committee has referred in paragraphs 80-81
above, The parties fashion their pclicies-for submission to the electors mainly in respect of national
matlers. Policies which aspiring candidates for the Senate and the House of Representatives advocate
on tHe election platform are the national policies of the parties to which they belong. It.is on the
popular appeal of these policies, and not on particular State interests, that. senators as well as members
of the House of Representatives dre almost invariably elected. A resident of a State who votes for a
candidate for tlie Senate according to the party ticket usually has more in common with a resident of
another State who votes for a Senate candidate of the same party than he has with a resident of his
own State who votes for a candidate of a rival party.

86. The predominance of party. political considerations in the ¢lection of senators is exemplified
by reference to past electoral returns on. the occasions on which elections for senators have been held
concurrently with an election for members of the House of Representatives. Almost invariably, the
party or coalition of parties forming the government following the elections has won a majority of
the Senate vacancies, ‘The position since 1910 has been as follows:—

NUMBER OF SENATORS AND MEMBERS. OF THE HOUSE OF REPRESENTATIVES OF MAJOR PARTIES
BLECTED AT SIMULTANEOUS: ELECTIONS FOR SENATURS AND ‘fHE HOUSE OF REPRESENTATIVES.

Date of Blection. Tany. il | Nbserge
medt, 13th April, 1910 o~ - . . 2 18
S . ] . 31 il
: ‘ . 2 Nil,
SibPailiament; 3ist May, 913 .. . . . . ® 2
6th Pactiament, Sth September, 1914 .. .. . . . 4 3
N ' o1 Other .. . 1 Nit
¥ih Pasligment, 5th May, 1917 . - . ++ |, Nationalist 53 18
et 1 T o Tabout .. 2 N
Parliament, 13th Déceniber, 1919 .. e .. | Natiohalist
80 Packament ’ ’ - Colmtry . Bt Nil
' Labour .. . %1 1
Otfief 1+ " 2 Nil
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Dato of Election. Party. Reamberel | Tlumberar
9th Parliament, 16th December, 1922 .. . . . | Labour ., . 29 1
Nationalist o | 27 8
- Country .. . [T . ]
Other .. . 5 Nil
10th Patliament, 14th November, 1925’ . . +» | Nationalist. . 37 19
' Country ., ol 15 i 3
Labour .. el 22 Nil
Other ., .- 1 | Nil'
1ith Parliament, 17th November, 1928 . . «. | Nationalist . 29 9
Country .. . 13 3
Labour .. o | 31 7
| Other .. . 2 Nil'
13th Parliament, 19th December, 1931 ., . . . jUARS ., . 41 12
' Country .. . 15 3
Labour .. o | 13 3
Other . 6 Nil
14th Parliament, 15th September, 1934 . - .o | UAPR ., 32 14
Country .. e f 15 4.
Labour .. o 18 Nil
. Other o | 9 Nit.
15th Parliament, 23rd October, 1937 ., . . .. | Labéur .. o 29 16
'UAP. .. . 28 3
Country .. . 17 Nil
16th Parliament, 21st September, 1940, , . - «+ | Labour .. . 36 3
UAP .. . 23 13
Country .. .. 13 3
Other ., . 2 Nil
17th Parliament, 21st August, 1943 .. .. . .. { Labour .. . 49 19
UAP .. . 15 Nil
Country .. o) 8 Nit
| Other .. . 2 Nit
18th Parliament, 28th September, 1946 .. . .. | Labour .. - 43 16
Liberal' .. . 17 2"
Country ... ol 12 1
. Other .. . 2 Nil
15th Parliament,, 10th December, 1949 .. . .. | Liberal' .. e 55 | 18.
Country ... oo | 19 A 5
Labour .. o | 47 . 19
20th Parliament, 28th April, 1951 . . .. | Liberal ., . 52 26
Country ., B 17 6
Labour' o} 2 28
22nd Parliament, 10th December, 1955, . . .. | Liberal .. o | 57 13
Country .. . 18 | 4
Labour ... v | 47 ! 12
D.LPF .. . Nit 1
23rd Parliament, 22nd November, 1958 . «. | Liberal .. . 58 14
Country .. e 19 2
Labour .. . 45 15
. D.LP. .. . Nil . 1
* United Australian Party.  t Democratic Labour Party,
87, If further evidence should be required of the party nature of'the Senate it may be found
in the atmosphere in which proceedings are d i in the Senate and the adherence of senators

to the policies of their parties when voting on vital measures. In paragraphs 145-147 of Chapter 4,
there is a discussion of the two ions on which double dissolutions have taken place following the
existence of a deadlock between the two Federal Houses. Paragraphs 164-177 also deal with the
relationships which have obtained between the Senate and the House of Representatives since the

general election in 1949, The observations made therein leave no doubt as to the supremacy on.

these occasions of party politics in' determining the fate of legislation which has been passed by the
House of Representatives. The strength of the opposition parties in the Senate has been sufficient. to
bring about the defeat of the government’s legislation.

Conclusions as to the. Role of the Senate as a States House.

88. The Committee’s conclusion, which it regards as inescapable, is that the original notion
of the Senate as a states house was not realized and, therefore, does not justify further increases in
the number of senators even though future increases in the number of members of the. House of
Representatives will probably occur, To the extent that the Senate should represent State interests, as
distinct from Commonwealth interests, those interests are sufficiently safeguarded by a Senate of 60
comprising ten senators from each of the original States,

15

89. It has at times been observed that, although the Senate does not give practical expression
to the theory of a states. house, the influence of senators in the councils of their parties cannot be
ignored, ‘The principle of equality of representation of the original States ifi the Senate admittedly
makes it possible for the interests of the smaller States to be voiced with more weight than might
pt.herwnse Ige the case, as for ple, if the ber of for each State was fixed according to
its population. But the extent, in practice, to which the interests of a State as a State have been
pressed by the whole body of senators for that State, should not be over-emphasized and the argument
of party room influence provides little valid basis for increasing the number of senators every time it
is wished, for reasons of responsible government, to increase the size of the House of Representatives.

. 90. The application of the two to- one ratio has always produced some curious results as the
following table comparing original and present membership- by States in the Parliament shows:—

‘Number of Senators. Number of Representatives.
State,

1901, . 1958, 1901, 1958,

New South Wales . . . 6 10 26 46
Victoria . . .- . 6 10 23 33
Queensland . . o 6 10 9 18
South Australia . . . 6 10 7 1
Western Australia .. . .- 6 10 5 9
Tasmania . . . 6 10 5 5

Every government feels its responsibility to the electors most keenly by the strength of its numbers in
the House of Representatives and ever since Federation the Prime Minister and the great majority of
members of successive ministries have held seats in the House of Representatives. Yef the effect of the
two to.one ratio has been to allot two States four extra members. in the House of Representatives and
an equal increase in their numbers in the Senate while in one other State the number of senators has
increased by four without any increase in representation in the House of Representatives, By contrast,
an increase of four senators in another State has been accompanied by an i of twenty L

in the House of Representatives, So far as the Senate expresses the notion of equality between the
States, the proportionate strength of one State to the whole is the same whether the Senate comprises
six, ten or twenty members for each original State.

THE SENATE As A HOUSE OF REVIEW.

91, It was mentioned in paragraphs 71 and 72 above that the Senate was also intended to
perform the traditional functions of a house of review. Before Federation, there were examples
elsewhere of second chambers which performed this function, as for example, the House of Lords in
the United Kingdom and the Senate in the United States of America. In bicameral systems of
government in countries possessing political traditions which have a good deal in common with our
own, usually the conception of an upper house as a house of review has had as its sequel a system of
election or selection peculiar to that House. Until 1913, the United States’ Senate- was directly elected
by the State Legislatures although now senators are directly elccted by the people of the States. In
some cases upper houses are not elected at all. A scnior example is the House of Lords. In Canada,
senators are appointed for life by the Governor General. In some of the Australian States—South
Australia, Western: Australia and Tasmania—Upper House members are elected on a restricted
franchise. In' one instance, New South Wales, the two Houses voting as a single electoral body at
simultaneous sittings of both. Chambers elect persons to fill vacancies in the Legislative Council, Under
the: Commonwealth Constitution, however, the electors are: the same: for both Houses.

92. The main feature that the Senate shares with the second chambers. or upper houses in
general is continuous existence. The Senate is normally not subject to dissolution and only one-half
the total number of senators retire every three years,

93. The fact that the same body of electors who choose members of the House of
Representatives also choose the senators for a State has meant that senators are elected on the same
party tickets as members of the House of Representatives and, therefore, represent the same political
interests and-hold political persuasions similar to those of members of the same party who take their
seats in the' House of Representatives.

94, The Committee has already, in paragraphs 80-81 above, referred to the post-Federation
developments which have been destructive of the Senate’s position as a states house. The same
developments have restrained' a- full expression of the process of review which many of the Founders
envisaged.

95. As indicated. in paragraph 87, the mdjor conflicts between the two Houses have arisen
not because senators' have voiced their individual qualities of maturity, experience and personal
judgment but because the government, whilst commanding a majority in t_he Hquse gf Representatives,
has-not had the requisite rumbers in. the Senate-to ensure the. passage of its legislation, The weapon
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of rejection has, in other words, always been in party hands., In ordinary circumstances, where the
government has a majority in both Houses, experience. has shown that the Senate cannot be expected
to. exercise an independent role.

96. The Committee considers, theréfore, that the reflection in the Senate of a party structure
corresponding to that which exists in the House of Representatives has also been-decisive in deterniining
the extent to which that House is able or prepared to feview the. legislation of the other House.

97. There can be no end to this situation uriless another basis is found for constitutings the
Senate. In this' connexion, however, the Committée Has no doubt that the reconstitution of the
Senate in a way which fails to provide for direct election by adult suffrage would be quite unacceptable
to the Australian people now or in the future just as it was in 1900, It is quite inconceivable. to-day
that the will of a popularly elected house from which the Prime Minister and most members of the
ministry are chosen, should be obstructed by'a house not elected on the basis of adult suffrage. Where
upper houses are not so elected there have usually been severe strictures imposed upon their legal
powers. The absolute right of veto is, for example, denied to the House of Lords by the Parliament
Acts of 1911 and 1949.

98. The Committee does not think that the Senate is incapable of functioning as a reviewing
chamber, but it considers that the extent to which that House may so function is governed
substantially by the political developments referred to in the preceding paragrapbs of this Report. That
is to say, the Committee’s view is that the Senate can perform the orthodox functions of review: only
within the permissible limits of the party system of Federal politics.

99, The Committee’s conclusion is that the functions which the Senate performs or may
perform as. a house of review do not justify any further increase in the number of senators choseit. for
each of the States.

100. The effective performance of the function of review does not rest on numbers and,
indeed, larger numbers could, as for example, by the need to impose restrictions on: debate, impair
the effectiveness of an upper house in the discharge of functions. Even in the United: Stdtes, which
has a population of more than 170,000,000 and 50 States and where senators, by reason of the legal
powers, some exclusive, of their House and their comparative freedom from. party discipline, are
frequently able to vote independently, there are only 100 senators,

EXAMINATION OF OTHER GROUNDS FOR FURTHER INCREASE IN THE NUMBER OF SENATORS.

101, The Committee considered whether. there were other reasons which would make it
desirable for further increases in the representation of the original States in the Senate to be allowed
by the Constitution,

102. In a bicameral legislative system. the preservation of the prestige and standing of either
house is important, At Federation, one of the purposes in linking the size of the House of
Representatives with the number of senators at the ratio of two members for each senator was to
avoid the possibility of serious diminution of the influence of the Senate which might. otherwise resuit
in the event of substantial increases in the size of the House of Representatives being made by the
Federal Parliament under the provisions of section 27 of the Constitution.

103, The Committee considers that a Senate comprising ten senators for each original State
should always retain its prestige and standing. Dignity does not rest on numerical strength.
Nevertheless, it is proposed that the present power of the Parliament to increase, at its discretion, the
number of members of the House of Representatives should be made subject to a constitutiondl
restriction which will prevent the number of members of the House of Representatives being increased
arbitrarily at the expense of the Senate. It is proposed that a provision should' be written into the
Constitution providing that the maximum number of members of the House of Representatives should
be such that there are on average not fewer than 80,000 persons. in the community for every
member. On this ratio, the average. electorate would comprise some 46,000 electors.

104. Proposed laws which do not appropriate revenue or moneys or impose taxation may
originate in the Senate. It is constitutionally possible, therefore, for bills dealing with a wide range
of subjects to be introduced in the Senate in the first instance and it may be asked whether futire
possible exercise of constitutional power would justify further increases in the number of senators.

105. The Committee’s conclusion is that it. is most unlikely that the. volume of legislation
originating in the Senate will ever be substantial by comparison. with legislation originating in the
House of Representatives,

106. The number of bills first introduced in the Senate and. subsequently becoming law has
never exceeded twenty in any year since Federation. 1In the last. quarter century, ending at the end
of 1958, the annual average was nine bills compared with an annual average in the same period. of
72 bills first introduced in the House of Representatives and. then becoming law. The number of bills
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originating in the Senate has increased over the last few years but still constitutes only a small
proportion of the whole number of bills which pass in any year. The position in detail since 1950
has been as follows:— '

BILLS PASSED BY THE PARLIAMENT.

‘Where Originated,
Year. Total.
Senate. ‘Housc of Representatives.

1956 . 7 3 80
1951 . 5 77 82
1952 5 104 109
1953 18 78 96
1954 11 72 83
1955 10 61 71
1956 14 99 113
1957 . 17 86 103
1958 . 20 63 83

107. It was always expected that most legislation would originate in the House of
Representatives. The intention of the Founders finds expression in section 57 of the Constitution
which provides the machinery for settlement of deadlocks between the two Houses, The section
applies only to proposed laws which originate in the House of Representatives,

108. Every ministry since the inception of the Cormonwealth has included a few senators
and the number of members of ministries has increased considerably since the early formative years of
the Commonwealth, This suggests the possibility of more senators being members of future
ministries than in the past. It is not, however, in the opinion of the Committee, at all likely that the
call upon individual senators to occupy ministerial office will leave too few senators for the effective
performance of the functions of the Senate itself.

109. Reference to the composition of past Federal ministries, not only shows that members
of the House of Representatives have held a substantial majority of portfolios but also that later
incredses in the size of ministries have not led to any substantial increase in the number of senators
appointed as Ministers. The tenth Federal Ministry ended towards the end of 1915. Up until that
time there were never more than three senators included in a ministry while members of the House
of Representatives who were Ministers did not, at any time, number less than six. When the
twenty-third Ministry ended in October, 1941, the number of Ministers had increased to as'many as
nineteen but at no stage were there more than five senators in a ministry. The number of senators in
any ministry since 1941 has, in fact, remained constant at five. At the present time the total
number of Ministers is 22.

RECOMMENDATIONS.

110. Accordingly, the Committee has recommended that the Constitution be' amended to
provide as follows:—

(1) The number of members of the House of Representatives should be no longer tied
to being as nearly as practicable twice the number of senators.

(2) The Parliament should have power to determine the number of senators, provided
equal representation of the original States is maintained, but there should be not
less than six nor more than ten senators for each original State.

(3) The Parliament should continue to have power to make laws for increasing or
diminishing the number of members of the House of Representatives, and the
number of members chosen in. the several States should remain in proportion to
population. However, the power of the Parliament to determine the number of
members of the House of Representatives should be subject to the qualification
that the number of members to be chosen in any State should be determined by
dividing the population of the State by a figure determined by the Parliament
which is the same for each State and is not less than 80,000, thus providing that
there should be on' average at least 80,000 people for every member. Where,
upon a division, there is a remainder greater than one-half of the divisor, there
should be an additional member to be.chosen in the State concerned.

(4) The power of the Parliament referred to in sub-paragraph .(3) above should be
subject to- the present constitutional provision that there should be no less than
five members chosen in each original State.

DRAFT CONSTITUTIONAL ALTERATIONS.
111. Several amendments would- be necessary to implement the Committee’s recommendations.
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Nuntber of Senators.

112, An alteration to the third paragraph of section 7 is needed to give effect to the Committee’s
recommendation as to the number of senators for each original State. The alteration involved: is the
omission of the words “ no Original. State shall have less thansix senators " and the insertion in: their
stead of the words “ no Original State shall have less than six senators or more than ten senators ”,

Number of Members of the House of Representatives.

113, 1t is convenient, in translating' the Committee’s proposals affecting the House of
Representatives into draft alterations, to repeal sections. 24-27 inclusive: of the Constitution and to
replace them by a new section. A draft alteration to this end is as follows:—

24.—(1.) The House of R ives shall be d of b directly chosen by the ‘ﬁ"ﬁ’é‘:“u"?,'}
people of the Commonwealth, Representa-

(2.) The numbers of members of the House of Representatives to be chosen in the several tves.
States shall be declared by the Parliament from time to time in accordance with. this section. The numbers of
members for all the States shall be declared’ at the  one time, .

(3.) The number of members to be so declared in respect of a State shall be the number ascertained by
dividing the number of the people of the State by a.number prescribed by the Parliament from. time to time, being
not less than cighty thousand and being the same number for each State. If, on such a division, there is a
remainder greater than one-half of the divisor, the number of members shall be increased' by one, but otherwise
any remainder shall be disregarded.

(4.} In the lication of the last di b-section in relation. to a law declaring the numbers of
members to be chosen in the several States, the respective numbers of the people of the States shall be taken to
be the numbers declared: by that law to have been, those b ding to statistics of the C itk
u specified date, not being carlier than the date as at which the latest census of the people of the Commonwealth
was taken under a law of the Commonwealth.

(5. i i ything ined in this section, the number of members of the House of
Representatives to- be chosen in an Original State shall not be less than five.

(6.) Where an alteration is made to the number of members to be chosen- in a State, the alteration does not'
apply in relation Yo any election before the first general clection takes place after the Governor-General in Council
has by Proclamation declared that there is an appropriate number of clectoral divisions for the purpose of the
election of the altered number of members, '

(7.) The Parliament may make laws for carrying this section into. effect.

114, The above draft does not call for much detailed comment. It provides, as the
Constitution at present provides, that the House of Representatives shall be composed of members
directly chosen by the people of the Commonwealth and that five members at least shall be chosen in
each original State.

115. Sub-section (2.) authorizes the Parliament to declare' the number of members of the
House of Representatives there should be at any time.

116. In so declaring, the Parliament must have regard to sub-section (3.) which provides that
the number of members of a State shall be. ascertained by dividing the number of people of the State.
by a number which the Parliament prescribes but which is not less than 80,000, If Parliament
wished, for example, that there should be one' member for every 90,000 persons of a State, then it
could prescribe the number 90,000 as the figure by which the population of each. State should be
divided in order to ascertain the number of members for the State.

117. Where upon a division there is a remainder greater than one-half of the dividing figure
which the Parliament has chosen, the State is to be allotted an extra member. Precedent. for this
provision is to be found in the second paragraph of the. present section 24. of the Constitution and
also in section 10-of the Representation Act 1905-1938.

118. Sub-section (4.) requires the Parliament to take the population of each of the States as
revealed by the statistics of the Commonwealth at a specified date not earlier than the date on which the
latest census was taken. The provision should ensure the use of up-to-date statistics without imposing an
obligation on. the Parliament to adopt the latest statistics which may, for example, be subject to revision
or available for some States but not others.

119. Sub-section (6.) is purely machinery. An alteration to the number of members to be
chosen in a State may become effective only at the first general election which. takes place after the
division of States into electoral divisions has been adjusted to take account of the altered number of
members.,

Constitution, Sections 25 and 26.

120. The proposed new section 24 does not re-enact any part of sections 25 and 26.of the
Constitution, the repeal of which the Committee proposes.

121. Section 25 reads—
25. For the purposes of the last section, if by the law of any State all persons of any race are disqualified
from voting at elections for the more numerous House of the Parliament of the State, then, in reckoning the aiumber
of the people of the State or of the Commonwealth, persons of that race resident in that State shal! not.be: counted.
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122, Quick and Garran observed in relation to section 25—

‘This section is based on the fourteenth Amendment of the Constitution of the United States, . . . That
amendment was passed after the Civil War, in order to induce the Governments of the States to confer the franchise
on thg -emancipated negroes, who were declared citizens of the United States, It was designed to penalize, by a
-reduction of, their. federal representation, those States which refused to enfranchise the negrocs.

. The effect of lhc.sccliun in this Constitution is that where, in any State, all the persons of any race—such,
for instance, as Polynesians, Japanese, &c.—are disqualified from voting at elections for the popular Chamber in
::g i:la‘:f; the persons of that race resident in that State cannot be counted' in the statistics used for ascertaining

—(The A d Constitution of the A lian C. ealth, at page 456.)

123. Section 25 has never operated to affect the reckoning of the number of people of an;

State. A State could, if it wished, in any event, easily Cil’cumvent%ts provisions. as, for gxag]ple, it it};
law barred from voting at the State elections almost all, but not all, of the people of a particular race.
Moreover, the Committee considers that since the qualifications of electors of members of the House
of. Representatives are now defined by the Federal Parliament under section 30 of the Constitution,
a-person. who is qualified to vote at Federal elections should not be disregarded in fixing the number
of people of a State for the purpose of determining the number of members of the House of
Representatives to be chosen in that State.

124. The Founders inserted section 26 in the Constitution because it was necessary to fix, in
advance, the number of members of the House of Representatives in the first Federal Parliament.

125. Section 26 reads—
26, Notwithstanding anything in seetion twenty-four, the number of members to be chosen in cach State at
the first election, shall be as follows:—

New South Wales . . . .- . o twenty-three;

Victoria .. “ . .. .. . .. twenty;
Queensland ., .o .. .. . . .. eight;
South Australia . . . . . o osixg
Tasmania . o . .. . . .. five;
Provided that if Western Australia is an Original State, the numbers shall be as followsi—
New South Wales . .. . . . twenty-six;
Victoria . . . . . i . twenty-three;
Queensland .. . .. .. . . . nine;
South Australia .o . . . . . seven;
Western Australia . o . . five;
Tasmania . . . . five,

126. The operation of the section is now completely exhausted,

127. Whilst the Committee considers it appropriate to repeal sections 25 and 26, in the
course of giving effect to its recommendations affecting the membership of the House of
Representatives, the matter is not of any great importance and either or both sections could be
retained without affecting the substance of the other recommendations.

CHAPTER 4.—DISAGREEMENTS BETWEEN THE SENATE AND THE HOUSE OF
REPRESENTATIVES.,

RECOMMENDATION OF THE COMMITTEE.

128, Section 57 of the Constitution deals with disagreements between the Senate and the
House of Representatives and provides, in short, that the Governor-General may dissolve both
Houses' simultaneously in the event of a deadlock occurring.

129, After a great deal of ideration, the Committee decided that the section was no
longer appropriate to modern conditions of parliamentary government and should' be modified to
draw a distinction between money bills and other bills and to provide the government with more
than one possible means by which the resolution of a deadlock miglit be obtained.

130. The Committee has recommended (1958 Report, paragraph 43) that the Constitution
be amended by the repeal of section 57 and its replacement by a new section which will provide, in
substance, for the following:—

(1) A deadlock should be deemed to arise in respect of a proposed law imposing
taxation or appropriating revenue. or moneys for the ordinary annual services of
the government if, during any session of the Parliament, the Senate has not, at
the expiration of a period of 30 days after receipt of the measure from the House
of Representatives, passed the proposed law or the proposed law with any

d it has req d' and which the House of Representatives has
accepted. Tt should not be necessary for that House to have to pass the bill for a
second time before a deadlock can arise.
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(2) In respect of other proposed laws, the House of. Representatives should be required,
as at present, to pass for the second time a bill which the Senate has resisted and
the Senate should be given a further opportunity to consider the messure before
a deadlock arises. Conditions of deadlock should be deemed to arise if—

(a) during a séssion, the Senate has not, at the expiration of 90 days after
receiving the proposed law from the House of Represciitatives for the
first time, passed the proposed law as transmitted to it or with
amendments. in respect of which the House of Representatives has
expressed its concurrence;

(b) the House of Representatives again passes the proposed law in the same
or the next session- either with or without any ameitdments made by
the Senate; and’ )

(c) after receiving the proposed law for the sccond time, the Senate either
again rejects it or has not, at the expiration of 30 days during the
session, passed either the proposed law or the proposed law with
amendments which the House of Representatives has found acceptqblq.

(3) When a deadlock arises, the Governor-General, acting on the advice of the Fedetal
Executive Council, should have power to dissolve both Houses except that a
dissolution should not be possible within six months of the-expiry of the House
of Representatives by effluxion of time.

(4) As an alternative to double dissolution, however, the Governor-General in Council
should be empowered to convene a joint sitting of the members of the two Houses
to deliberate and vote upon the proposed law in dispute together with any
amendments. which have been made by one House but.not agréed to by the other.
A disputed bill may only be presented for the Royal assent if at the joint sitting
it is approved by an absolute majority of the total numbet of membets: of the two
Houses and by at least one-half of the total number of members. of the two
Houses chosen for and in a State in at least one-haif of the States.

(5) If 2 deadlock is not resolved at a joint sitting, or if a bill passed by the House of
Representatives is rejected at a joint sitting, the Governof-General in Council
should also be authorized to dissolve both Houses provided that, as at present,
the double dissolution does mot occur within six months of the expiry of the
House of Representatives by effluxion. of time.

(6) As a further alternative to double: dissolution, either without a joint sitting being
held or where disagreement persists after a joint sitting, if the House of
Representatives should be dissolved within twelve months of the deadlock first
arising, for the purposes of the proposed section the dissolution of the House of
Representatives should be treated as a stage in the settlement of deadlotks i
islimilar manner to a double dissolution,, as to whick see sub-paragraph ()]

ereunder.

(7) Xf after a double dissolution, or if after a general election of members of the House
of Representatives has occurred as contemplated in sub-paragraph (6) above, the
House of Repregentatives again passes. the proposed law within six months of
the commencement of the first session of the new Parliament and the: Senate
either rejects the law or otherwise has not, at the expiration of a period of 30
days after the transmission of the bill to it, passed the law or the law with any
amendments acceptable to the House of Representativés, the Governor-General
in. Council may convene a joint sitting. If the proposed law' together with atijf of
the amendments in dispute is affirmed by an absolute midjority of the total
number of members of the two Houses, then the bill should be deemed to have
been duly passed and must be submitted for the Royal assent.

APPLICATION, OF SECTION: 57.

131. The section has been the subject of a good deal of controvérsy since its provisions were
first applied in 1914. On the one hand, there is the view that the section is- either' contrary to or
impaits the principle of responsible democratic government; on the other, it has been argued that the

section offers protection to 'the States, in particular to the smaller States, against Federal

encroachment and thus. helps to maintain a principle of Federation, that laws of the Commonwealth
should have the assent of the States as. represented in- the Senate. as well as of the people directly
represented in the House of Representatives. Morcover; the Senate, as a chamber of review, is in
a better position to excrcise the ordinary checks of an upper house in its review of legislation passed
by the lower house if its constitutional position is protected by a section such as section 57,
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132.. The section has become more prominent in the political scenc since the adoption of the
system of proportional representation for the clection. of senators, because membership in the Senate
is now more evenly divided between: the parties than hitherto. Proportional representation was
introduced by the Commonwealth Electoral Act 1948 and first applied to the election of senators at
the end of 1949,

133. In. 1950, the newly formed Liberal-Country Party Coaljtion Government experienced
difficulty: in, obtaining the passage of legislation through the Senate. A double dissolution occurred
in 1951 after the Senate had failed to pass the Commonwealth Bank Bill [No, 2] 1950, The
Senate had amended an. identical measure in' a manner unacceptable to the House of Representatives
more: than three months earlier. In the life of the twenty-second Parliament the Government twice
failed to obtain the passage of its: banking legislation but a double dissolytion did.not occur and the
Parliament continued for a normal term.

MEANING OF SECTION 57.

134. Section' 57 reads as follows:—

57, If the House of Representatives passes any proposed law, and the Senate rejects or fails to pass it, or
passes it with amendments to which the House of Representatives will not agree, and if after an interval of three
months the House of Representatives, in the same or the next session, again passes the proposed law with or without
any amendments which have been made, suggested, or agreed to by the Senate, and the Senate rejects or fails to
pass it, or passes it with amendments to which the House of Representatives will not agree, the Governor-General
may dissolve the Senate and the House of ives si But such dit ion shall not take
place'within six months before the: date of the expiry of the House of Representatives by effluxion' of time,

Jf after such dissolution the House of Representatives again passes the proposed law, with or without any
amendments which have been made, supgested, or agreed to by the Scnate, and the Senate rejects or fails to pass
it, or passes it with amendments to which the House of Representatives will not agree, the Governor-General may
convene a joint sitting of the. members of the Senate and of the House of Represcntatives.

. The members present at. the- joint sitting may deliberate and shall vote together upon the proposed law as
Iast ‘proposed by the House of Representatives, and upon amcndments, if any, which have been made therein by
otie House and not agreed to by the other, and any such amendments which are affirmed by an absolute majority
of the total number of the members of the Senate. and House of Representatives shall be taken to have been
carried, and jf the proposed law, with the amendments, if any, so carried is affirmed by an absolute majority of
the total number of the members of the Senate and Houso of Representatives, it shall be taken to have been duly
passed by ‘botk Houses' of the Parliament, and shall be presented: to the Governor-General for the Queen’s assent.

135, Tt may be helpful to state the substance of section 57 in- the following terms:—

(1) The section applies to any proposed law passed by the House of Representatives,
It is not restricted to- financial measures.

(2) The section does not apply to proposed laws which are first' passed by the Senate.

(3) The Senate must first reject-or fail to passa proposed law or pass it with amendments
which the House of Representatives will not accept. The Senate cannot, of
course, by reason of section 53 of the Constitution, amend a bill imposing taxation
or appropriating moneys for the ordinary annual services of the government,
although ‘it may reject such a measure or suggest. amendments to the House of
Representatives, Neither can the Senate amend any bill so as to increase any
charge or burden on the people but, again, it may reject the bill or suggest
amendments.

(4) The House of Representatives may then, after an interval of three months, in the
same or the next. session, again submit the proposed law to the Senate either
with or without any amendment or. suggested: amendment of the Sepate,

(5) If the Senate again rejects or fails to pass the bill or makes amendments unacceptable
to the House of Representatives, the Governor-General may dissolve both Houses
simultaneously provided that the dissolution does not take place within six months
of the expiration of the term of the House of Representatives..

(6) If the House of Representatives, afterthe double dissolution and the ensuing general
election, again submits the proposed law, whether with or without amendments
or suggested amendments, to the Senate and the disagreement still persists, the
Governor-General may convene a joint sitting of the two Houses,

(7) The joint sitting should vote, after deliberation, on the.proposed law as last passed
by the House of Rep ives and any d 'made by one House which
have been unacceptable to the other. Requests by the Senate for amendment, as
for example, in respect of bills which it may not amend, cannot be dealt with at a
joint sitting.

(8) If the proposed law, with or. withcut amendments, is carried by an absolute majority.
.of the total-number of members of the two Houses at the joint sitting, it is taken
to-have been passed by both Houses and must be presented for Royal assent.
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SECTION 57 AND THE ELECTORS.

136, Leaving aside for the moment the practical effects that section 57 has so- far had in the.

functioning of the machinery of government, the Committee considers that the section as framed at
1900 is out of touch with the conditions in which parliamentary government now operates. When
the electors of the Commonwealth go to the polls, they do so, in the Committee’s belief, with the
consciousness that. the result of the Australia-wide vote should be the establishment of a government

whose policy meets with' the will of the majority as expressed in the election results and fusther, that.

that government should have a life of approximately three. years during which time it:should be capable

of giving effect to the policies it advocated on the election platforms, But section 57 is. capable of’

disrupting continuity in' government. The rejection by the Senate of a bill which has passed through
the House of Representatives will, unless the government chooses to accept the frustration of its policy,
inevitably require: a double dissolution and a fresh election if the deadlock. is to be solved and: this
could take place even so early as to be within a year of the previous general election at which the
government was returned. ‘These circumstances, in the opinion of the Committee, engender a
widespread feeling of dissatisfaction among the Australian electors and do little to promote the prestige
of the national Parli The factors iated with the operation of section 57, however, are far
deeper than this, To.appreciate the.full significance of the section it is necessary to have regard to its
origin.

ORIGIN OF SECTION 57.

137. The constitution of a Senate with equal representation for each of the original States
and power to reject any proposed. laws received from the House of Representatives, was responsible
for the understanding, which arose during the Convention Debates in 1897-1898, that provisions
would have to be inserted for securing an- appropriate subordination of State interests to the. national
interest by setting up machinery which would impose some limitation on the Senate’s power of
absolute veto.

138. Many proposals were put forward in the course of the Debates. There was strong
support for a provision under which the issue in dispute between the Houses should be submitted to
a referendum of the electors for decision. There were, however, two views as to the nature of the
referendum which would be held. One view was that there should be what was then called a
“mass™ or “national” referendum in which the disputed issue would be resolved. by a simple
majority of votes of the electors. The other view was that there should be a “dual” referendum
in which, not only an over-all majority of electors was required, but separate majorities of electors in
a majority of States were also to be obtained if the disputed measure was to become law.

139. Other proposals involved the use of the dissolution procedure being either a consecutive
dissolution of the Houses, that is to say first. a dissolution of the House of Representatives and, if the
disagreement persisted, then a dissolution of the Senate or both Houses; or a simultaneous dissolution
of both Houses in the first instance. There was.also.support for the settlement of deadlocks by a joint
sitting of the two Houses without resort to either referendum or dissolution, It was further proposed
that special majorities should' be required at a joint sitting. Others attempted to combine the processes
of dissolution and referendum as steps in the settlement of a deadlock.

140. The deadlock debates were not only fruitful of suggestion-but exhaustive. The original
suggestion for a deadlock clause was placed before the Convention of 1891 and the subject was
before all three scssions of the Convention which, sat first at Adelaide in 1897, then at Sydney in the
same year and finally at Melbourne in 1898, The Sydney session lasted three weeks. during which

several days were taken up in the consideration of section 57. More than one-third of the entire:

reported Debates of that session are devoted: to the deadlock proposals.

141, As a result of the Convention di i and the subseq Premiers’ Conference in
1899, section 57 finally emerged as a provision which was very much the result of compromise and
quite unique in the British tradition of parliamentary government.

142. It is clear from the Debates that the constitutional powers accorded the Senate went
hand in hand with the conception of the Senate as a states house. The terms upon which agreement
was reached were dictated mainly by the varying degrees of interest which the respective colonies had
in the formation of the Senate as a states house. ~ The. proposals involving special majorities are
evidence of state outlook, as for example, the dual referendum. Again, when the Convention Debates
concluded, section 57 provided that a three-fifths majority should be required to obtain passage of a
disputed proposed law at the joint sitting following a double. dissolution, The need for the special
majority was only abrogated by decision of the Premiers in 1899 upon the insistence of New South
Wales where a referendum to approve the draft Constitution had failed to gain the requisite
number of votes in favour to enable. its carriage in that colony.

143, Section 57 is also linked with the original position of the Senate as a chamber of review.
The legal powers vested in the Senate were greater than those of the upper houses of the colonial
Parliaments and experience of disagreements between upper and lower houses of the colonial
Parli as for ple, in Victoria and South Australia, pointed to the need for some
machinery to settle deadlocks. R R L IS
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144, In paragraphs 78-90 of Chapter 3 of this Report, the Committee has, in connexion with
determining the number of senators in relation to the size of the House of Representatives, examined
the history of the Senate as a states house. In paragraphs 91-100 it has also had regard to the
effectiveness of the Senate in carrying out second chamber functions of review. The Committee's
conclusion was that the Senate has for long been a House divided on party political lines and that the
loyalty of senators. to-their political parties has substantially governed the exercise of its functions,

THE DOUBLE DISSOLUTIONS OF 1914 AND 1951,

. 145.. It has. already been mentioned that double dissolutions have been invoked on two
occasions with a view to achieving the settlement of a deadlock. The first occasion was in 1914
not long after a Liberal Government had taken office though lacking a working majority in the House
of Representatives in addition to being outnumbered in the Senate. The House of Representatives
passed' the Government Preference Prohibition Bill which abolished preference for unionists in
employment with the Commonwealth. The bill was twice rejected by the Labour controlled Senate.
The Prime Minister obtained a double dissolution. In the ensuing elections the stand taken by the
Senate was justified insofar as Labour took office. ~That section 57 resolved the deadlock cannot be
disregarded, but the point which the Committee makes is that the Senate’s rejection of the Preference
Prohibition Bill was caused solely by the strength. of the Labour Opposition. ' It is also on record that
the Governor-General granted the double dissoluton in spite of protests at the time from the Senate.

. 146, The occurrence of the second double dissolution in 1951 is almost too well known to
require comment. The failure of the Government’s banking legislation to pass in the Senate, after
being' passed by the House of Representatives, was brought about by the Government being
outnumbered in the Senate by the Labour Opposition. The subject of the disputed legislation was
undoubtedly of national interest and once again a double dissolution resulted in the settlement of the
dispute: without the need for a joint sitting,

1‘.47. The two double dissolutions were, therefore,. in each case a direct outcome of 2 trial of
strength in the Senate between members of the opposing political parties. In the opinion of the
Comnmittee, it is quite unlikely that section 57 will be invoked for any reason other than that the
government of the day has insufficient support to secure the passage in the Senate of legislation which
has already been passed by the House of Representatives:

148. In 1958, the Government failed for a' second time to obtain the passage through the
Senate of fourteen. bills relating to banking which had been passed by the House of Representatives.
On these occasions, the voting again followed strictly party lines. The efforts by the parties to secure
the necessary numbers in the Senate for the purpose of voting revealed little consciousness of the
Senate as a states house or an independent house of review.

UNDESIRABLE FEATURES OF SECTION 57.

149. The Committee considers it to be quite inconsistent with the principle of responsible
government at the Commonwealth level that a party or a coalition of partics returned with a clear
majority in the House of Representatives and, for that reason, fully entitled and expected to form an
effective government, may almost at once be unable to give effect to its policies because of party
political opposition in the Senate, uniess it either threatens or obtains a double dissolution. One
particularly adverse consequence is that a government may choose to forego the implementation of
its legislative policy rather than face another general election. In these circumstances, there is a danger
that there will be government only in name and such a possibility is harmful to democracy.

150, The Committee, having agreed that the necessity for a double dissolution for the settlement
of a deadlock is not in the best interests of responsible government, has also concluded that the
section should be modified to obtain a more equitable balance between the conception of the Senate
as a chamber of review and a states chamber in a federal system and the principle of responsible
government which requires the government in office, by reason of its strength in the House of
Representatives, to be answerable to the electors. At the same time, the Committee has only reached
this further conclusion after satisfying itself that the problem is of sufficient practical importance in
the. light of experience and likely develop in Federal. parli Yy government,

PRACTICAL IMPORTANCE OF THE PROBLEMS OF SECTION. 57,

151. The most potent illustrations of the disruption in government which section 57 is capable
of causing have, in the opinion of the Comm}ttce, been provided by the relationship which has existed
blet\veen the two Houses since the introduction of the system of proportional representation in Senate
elections.

152. Section 9 of the Constitution empowers the Parliament of the Commonwealth to make laws
prescribing the. method of choosing senators provided that the method is uniform for all the States.
It is the Parliament, and not the Constitution, which has prescribed proportional representation as
the Senate election system.,

153. In the earliest years of Federation, senators were elected by a system. commorly known
as'“ first past.the post ”. The system was abandoned as from, the Senate elections in 1919 in favour
of the  preferential block majority ” method of counting votes. The feature of both the methods



24

adopted before the introduction of the current method was the dis-proportion between the
representation of the parties in the. Senate and the number of yotes that were obtained by the parties’
candidates, For example, after the double dissolution in 1914, Labour won 31 of the 36 Senate seats
although the Opposition had obtained almost half the votes that were cast. Three years later
Labour failed to win a Senate seat and in 1919 won only one seat. From 1947 to 1950 Labour held
33 seats and the Opposition only three. I these circumstances, not only did the state of the parties
in the Senate fail to provide true representation of the general body of electors but debates and other
proceedings in the Senate suffered from the lack of an effective opposition.

154. The Committee considers that, even if the present Senate voting system should undergo
some modification, it is most unlikely that the Parliament will ever revert to cither of the systems
which operated in the first forty-nine years of Federation. It may be, therefore, that too much
significance should not be attached to the experience of those years.

155. Nevertheless, the. Committee considers that gxperience under the.two previous systems
unequivocally demonstrates the possibility of deadlocks arising under different systems of electing
senators.

156. One of the main reasons why governments on taking office have not had a majority in
the Senate is that, under the principle of continuity provided for in sections 13- and 14 of the
Constitution, only one-half of the total number of senators retire at any one time. Thus, when a new
government comes into office following a general election of members of the House of Representatives,
one-half of the senators who will hold their places during the life of the new Parliament, have been
elected on the political issues and in the political atmosphere of elections usually held some three
years earlier. It is not the Committee’s intention to make any recommendation for the abolition of
the principle of continuity which has been a feature of second chambers in other countries as well,
but it does wish to draw attention to the fact that as long as the system is maintained, there is always a
likelihood of a government commanding a majority in the House of Representatives being opposed by
a hostile Senate.

OPERATION OF SECTION 57 BEFORE PROPORTIONAL REPRESENTATION.

157. There were examples of governments lacking a majority in the Senate before 1910, as
for instance, the Watson and the Reid-McLean Ministries which held office during the life of the second
Parliament from 1904 to 1906, but little is to be learnt from the experience of the earliest years of
Federation because it was not until the general election in 1910 that the two party division of the
Federal Parliament became evident.

158. In 1910, the Labour Party obtained a majority in both Houses. It won 42 of the 75 seats
in the House of Representatives and gained all eighteen vacant Senate seats to give it a total of
23 seats compared with thirteen held by the Fusion Party senators.

159.. In 1913, the Labour Government was narrowly defeated’ at the general election for
members of the House of Representatives but it continued in control of the Senate mainly by reason
of the complete success enjoyed at the previous elections for semators. The Labour Party also won
eleven seats compared with the Liberal Party's seven seats at the Senate elections held in 1913
simultaneously with the election for the House of Representatives because, although the Liberals gained
more votes than Labour, their success was limited to majorities in two States. It was during the life
of this, the fifth Parliament, that Liberal Prime Minister Cook obtained' the first double dissolution.

160. As mentioned earlier, the change in the method of clecting senators to the block
preferential system in 1919 did not have any significant effects. Until the abolition of this system of
voting in 1948 the number of seats won by the parties showed little relationship to the number of
votes obtained. For example, in 1925 the Nationalist and Country Parties together won all the vacant
Senate seats. In 1943, Labour gained all the vacant seats.

161. It was perhaps from Iuck as.much from anything else that during this period governments
usually had majorities in the Senate as well as in the House of Representatives. However, in the
election held in 1929 following the defeat of the Bruce-Page Government, the Scullin Labour
Government took office, There was no Senate clection since the previous elections for senators had
been held less than a year earlier. The Government was greatly outnumbered by the United Australia
Party-Country Party Opposition in the Senate during the entire period of its office to the end of 1931.
Numerous bills were defeated in the Senate but they were not presented for the second time.

162. Tn 1940, the United Australia Party-Country Party Government was returned to office
with a' narrow majority. Nevertheless, on this occasion Labour candidates won only three seats in the
Senate giving a total of seventeen seats compared with nineteen held by the Government. In 1941,
following the resignation of the Fadden Government, the Curtin Labour Government took office with
support in the Housc of Rep ives from two I Tt was not until July, 1944, several

months after the e of the s h Parli that the Labour Government obtained-

a majority in both Houses:
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163: It is clear, therefore, that the prospect of a deadlock occurring between the Senate and
the-House of Representatives is not peculiarly a feature of the current method of electing senators and,
further, that nothing, but the alignment of parties in the Senate caused or tt d'to cause a deadlock
situation to arise between the two Houses.

POSITION SINCE THE ADOPTION OF PROPORTIONAL REPRESENTATION,

o 1_64: The present system of voting for Senate candidates was adopted in 1948 in the hope of
geumnm;ti g representation in the Senate more in proportion to the votes cast for candidates of the various
parties.

o 165. The following is a summary account of the procedure for counting votes under the
systém:;—

The total number of first preference votes for all candidates is divided by one more than the number of
candidates to be-elected, and the resulting quotient, plus one, is taken as the quota necessary for each candidate to
obtain in order to become elected. When the number of first preference votes received by an. elected candidate is
greater than the quota, and there are still vacancies to be filled, his votes in excess of the quota (surplus votes) are
transferred in the following manner to the continuing candidates in proportion to the voters' prefercnces. ‘The
number of the elected candidate’s surplus votes is divided by the number of his first preforence votes, the resulting
fraction representing the transfer value of his surplus votes The totals of the elected candidate’s ballot papers, after
the latter have been arranged in parcels according to the next i p inuil did:
are multiplied by the transfer value. This determines the number of the clected candidate’s votes to be- transferred
to each continuing candidate, the method being to transfer, after random selection, the appropriate number of ballot
papers which bear the next ilabl for that did: .

After the surplus votes of all candidates elected on the count of fitst preferences have been so transferred,
any continuing candidate who has received a number of votes equal to or greater than the quota is elected.

‘This procedure of the transfer of surplus votes of elected candidates is continued, while there are vacancics
to be filled, until the stage is reached where no continuing candidate has received the quota of votes. Then the
candidate with the lowest votes is excluded, and the whole of his ballot papers are transferred to the continuing

did: cording to Any inuil idate thereby ining the quota is elected, and if there
are still vacancies his surplus votes are transferred.

The process of exclusion and’ transfer of ballot papers Is repeated. until remaining vacancies are filled by
candidates obtaining the quota, or, in respect of the last vacancy, by obtaining a majority of votes, even if this is
less than the quota.

‘When transferring the surplus votes of elected candidates other than these elected on the count of first
preference votes, only those ballot papers which have been transferred to the elected candidates at the last preceding
count are considered. Similarly, in the transfer of surplus votes of a candidate elected during the exclusion
«procedure, only the. ballot papers from. the didate last excluded: are taken into account.

The exclusion of the candidate with the lowest votes and the distribution of his ballot papers operate also
immediately after the count of first preference votes, where no candidate has obtained the quota.

—(Year Book of the Commonwealth of Australla, No. 38, at pages 82-83.)
166. In an election for five senators the proportion of the formal votes whick a party’s

candidates would usually, though not always, be required to obtain at such an election to secure the
representation indicated, is considered to be approximately as follows:—

Of the Votes
per

cent.

For one seat . .. . . .- . . 16.67

. For two seats . v . . . . .n 3334
' For three seats . . . . . . . 50.01
For four seats . . . . .o . .. 66.67

' For five seats . . . . 83.34

—(J. R. Odgers, Australian Senate Practice, Second Edition, at page 26.)

167. The Committee considers that experience since the inception of the current system of
voting for Senate elections has shown that the likelihood of a deadlock arising is much greater than
in the past and could become a recurrent feature of future Parliaments. Although. proportional
representation produces results more in accordance with the number of votes obtained by the
candidates of the respective parties than under any other system, political opinion is normally so
nearly evenly divided in Australia that the members of the opposing parties in the Senate are quite
likely to be equal or nearly equal in number. By reason of section 23 of the Constitution, questions
in the Senate are determined by a majority of votes and when the votes are equal the question passes
in the negative.

168. The present Liberal-Country Party Coalition has held office' since the general election
in December, 1949, that is, for a period of more than ninc years. Besides the election in 1949 the
Government was successful at the three general elections occurring before the last general election in
Noveinber, 1958. Leaving aside the members for the Territories, who only possess limited voting
rights, the Government was not returned on' any occasion with a majority in the House of
Repiesentatives of less than seven. At the general election in December, 1955, its majority was 28.
Yet throughout this period the Government did not at any time have a nominal majority of more than
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rour in the Senate and. this majority endured for only two years. For the remainder of the time the
Government had a Senate majority of no more than two or was without a majority, The double
dissolution of 1951 and the reverses suffered by the Government. in the Senate in. 1958, were not,
therefore, surprising. A majority which is as small as two may, in practice, be insufficient. on

occasions to ensure the passage of legislation because, as the proceedings in the Senate during 1958.

demonstrated, there is always. the risk of senators being absent for ill health or other reasoms in
circumstances in which there can be no assurance that a “ pair * will be granted.

169. The impact of the new system of voting was i diately obvious at the elections in
1949 at which seven senators were. required to be clected for each State as a result of the increase in
the size of the Parliament, The Liberal-Country Party Coalition obtained a substaatial majority of
the seats in the House of Representatives. It also won 23 of the 42 vacant places in the Senate
compared with, Labour’s nineteen seats, This was in marked contrast to the sixteen seats won by
Labour compared with three won by the Opposition at the previous elections. As a result, the position
of the Houses as at 1st July, 1950, was as follows:—

NINETEENTH PARLIAMENT, Ist JULY,, 1950..

Senators, Representatives.
State.
Government. Labour. Govemeat. |, Labour:
New South Wales .. . . 4 6 24 i 23
Victoria P . . . 4 [ 20 13
Queensland . . o . 7 3 15 3
South Australia . 3 7 6 4
‘Western Australia . . 4 6 5 3
‘Tasmania . - .. “ 4 6 4 1
Total .. . . . 2% 34 i % 47

170. If the system of proportional representation had been adopted for the Senate elections in
1946 the position would have resulted in the Labour strength in the Senate as at 1st July, 1950, being
reduced by four and the Liberal-Country Party members increased by four thus giving an equally
divided House.

171. 1t is of some interest that shortly before the double dissolution in 1951, the Government
introduced the Constitution: Alteration (Avoidance of Double Dissolution Deadlocks) Bill in the belief
that following a' double dissolution it could well happen that the government and the opposition
would be returned in the Senate in equal numbers. The alteration proposed in the Bill was to provide
that following a double dissolution there should be two elections for senators in each. State, one for
those to fill six year vacancies and the other to fill three year vacancies. The Bill, after passing
through the Representatives, was referred by the Senate to a Select Committee for inquiry and report.
The Government did not persist with the measure.

172. As it cventuated, in the elections for the two Houses following the double dissolution
of 1951, the Government was returned with a majority in both Houses, the Senate: majority being
four. A small reduction in the number of votes cast for the Government candidates in Queensland and
Western Australia would have brought about an equally divided Senate. The position after the general
election was as follows:—

TWENTIETH PARLIAMENT, 287 APRIL, 1951. (DATE OF ELECTION).

Seaators. | Representatives,
State. s
Goverament, Labour. . Govemment. Labour.
New South Wales . . . 5 5 23 24
Victoria o . . . 5 5 18 15
Queensland .. . . ve 6 1 4 14 4
South Australia, . . . 5 5 5 s
Western Australia . . o 6 4 5 \ 3
Tasmania . . . “ 5 5 4 1
Total . . . . 32 i 28 A 69 52

173. Tt was necessary to hold Senate elections. in 1953 during -the. life of the twentieth
Parliament. because the terms of six senators. clected for the shorter terms following the double
dissolution expired at the end of June in that year. Elections were held for 32 vacant places .and
resulted in seventeen seats being won. by Labour compared with fifteen seats won by the Government
parties. As a result, the Government's, over-all majority in. the Senate. was. reduced to- two for the
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remainder of the life of the Parliament. This position remained unaltered after the general election
for members of the House of Representatives in May, 1954, at which the Government was agamn
returned, this time with a majority of seven. There were no Senate elections on this oceasion.

174. The Government was returned again at the general election held in December, 1955,
The Government parties also succeeded in winning seventeen of the 30 Senate vacancies at the
clections for senators which, on this. occasion, were held. simultaneously with the House of
Representatives election, the House of Representatives full maximum term of three years not having
expired as at the date of the elections. However, Labour gains made at the preceding Senate elections
in 1953, though small, had a decisive effect and the Government lost its majority in the Senate, The
state of the parties in the twenty-second Parliament at Ist July, 1956, was—

TWENTY-SECOND PARLIAMENT, Ist JULY, 1956,

Senators. Representatives,
State.
| Government. Labour. Dymectatle | Government, | Labous.
New South Wales .. . . . 5 5 . 25 21
Victoria .. . . .. . 4 5 1 23 10
Queensland . . .. . 6 4* 13 5
South Australia ., .. . . 5 5 5 6
Western Australia ., . . 5 5 . 6 3
Tasmania .., . o . . 5 4 1 3 2
Total . v e . 30 28* 2 75 47

* 1n 1957, a Quocnsiand senator ceascd to be a member of the Labour Party and became a member of the Queenstand Labour Party.

175, At the last elections for senators in November, 1958, Government senators won sixteen
of the 32 vacant places and the state of the Senate as from Ist July, 1959, has been as follows:—

Senatots,
Government ., . . . . . . .
Labour . . .. . .. . . . 26
Democratic' Labour .. . .. . . . . 2
Total . . . . . . . 60

176. Thus the Government has a clear majority of four in the Semate. The next
elections of senators will, in the ordinary course of events, occur late in 1961 or early in 1962 when
there will be no- less than seventeen Government held places falling vacant compared’ with thirteen
held by Opposition senators. The loss of two seats by the present Government could result in an
evenly divided Senate again in 1962,

177. The Committee’s survey of the relative party strengths of the two Houses during the
current decade leaves it in no doubt that under the system of proportional representation in Senate
elections there is usually a very real prospect of a party or coalition of parties successful at the most
recent general election having to take up the reins of government without a majority in the Senate.

178. Accordingly, the Committee considers that section 57 needs to be amended in such
a way as to maintain the principle of responsible government and to ensure the precedence of national
interests over other interests, The Committec has sought a modification of the structure of section 57
rather' than. more drastic' solutions which could involve, for example, the imposition of restrictions
on- the power of the Senate to reject bills passed by the House of Representatives. The Committee
thinks that the legal power of the Senate in relation fo legislation, which is set out in section 53 of the
Constitution, need not be altered, provided section 57 is suitably amended to achieve the purposes
which the Committee has in mind.

PROPOSED AMENDMENTS TO SECTION 57.
Conditions of Deadlock on Fi ial Measures.

179. The C ittee’s first endation in relation to section 57 is that a distinction
should be.drawn between proposed laws which impose taxation or appropriate revenue or moneys for
the ordinary annual services of the government, and other proposed laws, The Senate is precluded,
by section 53 of the Constitution, from amending proposed laws of the first-mentioned category but
it has a constitutional right to amend other proposed laws except that jt may not amend a proposed
law so as to increase any proposed charge or burden on. the people.

180, At present a deadlock arises under. section 57 only when the Senate for the second time
rejects, fails to pass or passes with amendments to which the House of Representatives will not agree,
a proposed' law which has been passed for a second time by the House. of Representatives after an
interval of three months.
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181. The provision of finance by the Parliament is essential for the maintenance of responsible
government. The Commonwealth is called upon to provide moneys for multifarions pusposes; and
the inability of the government to obtain the passage of its financial legislation, except perhaps by
use of the leisurely processes of the existing section 57, could produce most unfortunate and harmful
consequences, particularly in view of the interlocking of the of the Ce ith and the
States,  Section 83 of the Constitution inhibits the withdrawal of money from the Treasury of the
Commonwealth except under appropriation made by law.

182, The Committee considers that it should not be necessary for the House of Representatives
to have to pass financial measures for a second time following a failure-to obtain the approval of the
Senate to the measure submitted in the first i It also iders that the ‘time which has to
elapse under the provisions of the present section before a deadlock arises is unduly long in the case of
financial measures.

183. The Committee recommends that a deadlock should be deemed to arise in respect of a
proposed law dealing with financial matters if, during any session of the Parliament, the Senate has not,
at the expiration of thirty days from the receipt of the measure from the House of Representatives,.
passed the proposed Jaw or the proposed law with any amendments it has requested and which the
House of Representatives has accepted. At the end of the period of thirty days it should be immediately
possible to initiate action with a view to obtaining a resolution of the deadlock.

184. A draft sub-section to give effect to the Committee’s recommendations. would read
substantially as follows:~—

{(2.) A deadlock shall be deemed to arlse between the two Houses of the Parliament in relation to a proposed
law 1 ing taxation or ap inting revenue or moneys for the ordinary annual services of the Government
where the House of Representatives, in any session, passes the proposed Jaw and transmits it to the Senate for Yhe
concurrence of the Senate and, at the expiration of a period of thirty days after the date on which the proposed
law is transmitted to the Senate, the Senate has not passed the proposed law and the session has not ended.

The above draft sub-section does mot in terms provide for the acceptance by the House of
Representatives of requested amendments. This matter is, however, dealt with below in paragraphs
196-200.

Conditions of Deadlock on other Proposed Laws.

185. The Committee considers that a deadlock should not arise in respect of other proposed
laws unless the House of Representatives passes for the second time a bill which the Senate has resisted
and the Senate is given a further opportunity to consider the measure. In this respect, therefore, it
does not consider there should be any change in the present position.

186. But there are substantial doubts as to the. meaning of. some of the language now used in
the first paragraph of section 57 which provides the conditions to be fulfilled. before the House of
Rep ives can pass a disputed bill for the second time or the Governor-General may dissolve
both Houses following continued resistance by the Senate.

187. If the Senate having received a bill from the House of Representatives rejects the bill or
passes it with amendments unacceptable to that House, the House of Representatives may proceed to
pass the measure for a second time. The House of Representatives. may also proceed to pass the. bill
again if the Senate “ fails to pass it”. On the second occasion of a failure to pass the Governor-
General may also dissolve both Houses. It is not clear, in some circumstances, as to the stage'at which
the Senate can be considered to have failed to pass the bill.

188, In 1951, the view was taken, in the prevailing circumstances, that' the: Senate had' failed
to pass a bill which it had not rejected but had referred to a Select Committee for consideration and
report,

189. A kindred difficulty arises by reason of the fact that the House of Representatives. may
proceed to pass a bill for a second time if the Senate “ passes it with amendments to which the House

of Representatives will not agree . The Governor-General is also empowered to dissolve both Houses.

if the Senate having received a bill from the House of Representatives for the second time passes
it with amendments to which the House of Representatives will not agree . Doubts arise as to the
stage in the proceedings of the House of Rep ives it can be idered that that House “ will not
agree ”,

190. This question also arose in 1951 after the Senate amended the Commonwealth Bank
Bill which had first been passed in the House of Representatives,

191, A further difficulty of meaning arises from the expression * after an interval of three
months ™, the period required to elapse before the House of Representatives can' pass a bill for the
second time as'a step in the procedure before a disagreement is finally established. There is room
for varions opinions, For example, does time commence to run from the date on which the House
of Representatives first passes the bill or at some later stage, as for instance, when the Senate rejects
the bill or fails to pass it?
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192. The Committee. considers that certainty. is essential in the operation of the procedural
sequirements of the section, and that whilst the House of Representatives, consistently with the
copstitutional powers of the Senate, should be zequired to pass for the second time proposed laws
which do not deal with the financial matters of the kind already mentioned, the section should be
amended to leaye no. doubt as to when the conditipns y for the establisk of a deadlock
have been fulfilled. At the same time, it is important that the Senate be given adequate opportunity
to consider a proposed law which has been transmitted to it by the House of Representatives.

193. The Committee recommends that conditions of deadlock should be decmed to arise if—

(1) during a session, the Senate has. not at the expiration of 90 days after receiving
the. proposed law from the House of Representatives, passed the law as
transmitted to it or the proposed Jaw with any amendments in respect of which
both the Senate and the House of Representatives are in agreement;

(2) the House of Representatives again passes the proposed law in' the same or the
next session either with. or without any amendments made by the Senate; and

(3) after again receiving the proposed law; the Senate either again rejects the proposed
law, or has not at the expiration of 30 days during the session, passed either the

. proposed law or the proposed law with amendments which the House of
Representatives has found acceptable,

194. In substance, therefore, the' Scnate must be: allowed at least 90 days to make up its
mingd on a bill which it has received for the first time from. the Housc of Representatives. That
period of time must elapse before the House of Representatives again passes the bill even though the
Senate should reject the bill within the prescribed time. Upon the submission of the disputed
measure to the Senate for the second time, the condjtions of deadlock arise immediately upon
refection of the measure, or otherwise at the expiration of a period of 30 days.

195. A draft sub-section to give effect to the Committee’s recommendations is as follows:—

(3) A deadlock shall be deemed to arise betwepn the two Houses of the Pardiament in relation fo a
proposed Jaw other than a proposed law imposing taxation. or appropriating Tevenue or moneys for the ordinary
annual services of the Government where—

(a) the House of Representatives, in any session, passes the proposed law and transmits it to the Senate
for the concurience of the Senate and, at the expiration of a. period of ninety days after the
date on which the proposed Jaw is so transmitted to the Scnate, the Semate has not passed
the proposed law and the session has not ended; and

(b) the House of Representatives, in the same or the next session, again passes the proposed law,
cither as originally passed by that House or with such d only as are d
that were made, requested or. agreed to by the Senate, and transmits it to the Scnate for the
concurrence of the Senate, and—

. @) at the cxpiration of a period of thirty days after the date on which the proposed law
as passed again by the House of Representatives is transmitted to the Senate, the

Scnate has not passed the proposed law and the session in which the proposed law

was so passed again has not ended; or

(i) before the expiration of that period,
the Senate rejects the proposed law,
The above draft seems, on its face, to require the Senate to pass a proposed law transmitted to it
without amendment. In paragraphs 199-200 hereunder, however, it is made clear that the deadlock
conditions do not apply in cases in which the Senste and the House of Representatives are in

as to- d

Amendments and Suggested Amendments to Proposed Laws passed by the House of Representatives.

196. It has been indicated in paragraphs 183-184 above, in dealing with proposed laws. which
the Senate may not amend, that where the Senate, in accordance with section 53 of the Constitution,
requests an amendment to the House of Representatives and that House concurs with the suggestion
and makes.the amendment, there should be no call for the application of section 57.

197. Moreover, amendments made by the House of Representatives upon: return of a biil
with a request for amendment may differ from the amendments requested by the Senate under
section 53 of the Constitution. The Committec considers that the Senate should, in such
circumstances, if it wishes, not be prevented from passing the. bill in its original form and so avoid
conditions of deadlock. LI SRR

198. Under the Committee’s proposal, a deadlock arises in relation to bills which the Senate
may not amend at the expiration of 30 days. from the. date of the receipt of the. bill from the House
of Representatives. Since part of this time can be taken up in awaiting a reply from the House of
Representatives to a request. for an amendment even though the Senate might not intend to press the
request if it were rejected, a situation could occur where the conditions of deadlock arose merely
because the Senate had not received a reply from the House of Renresentatives, In these circumstances,
it is recommended that if the Senate should return the proposed law to the House of Representatives
not, less. than fourteen days before the expiration: of the period: of 30 days and does not have the
proposed Jaw returned to it at. least seven days before the expiration of the period of 30 days, a
deadlock shail not be deemed to arise.
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199. As to other proposed laws, it should also be made plain that section 57 is not involved
where the House of Representatives and the Senate are not in dispute as to an amendment made, or
for that matter suggested, by the Senate in the exercise of its constitutional power. Again, - the
Committee considers that the Senate should not be precluded from passing the bill in its original
form if the House of Representatives should further alter the proposed law which the Senate has
amended and the Senate finds the further alterations unacceptable.,

200. Draft sub-sections which will give effect to the foregoing are as follows:—

(12.) For the purposes of this section, the Senate shall be taken to have passed a proposed: law before the
expiration of a particular period where, before the expiration of that period, the Senate passcd the proposed law
with if every such d had becn made by the House of Representatives, or has been agreed
to by the House of Representatives either before or after the expiration of that period,

(13.) For the purposes of this section, the fact that. the Senate did mot pass a proposed law before the
expiration of a period referred to in this section shall be disregarded if—-

(a) not less than fourteen days before the expiration of that period, the Senate returned the proposed
law to.the House of Representatives.in pursnance of section fifty-three of this Constitution; and

(b) the House of Representatives did not, at least seven days before the expiration of that period,
return the proposed law, with or without amendments, to the Scnate,

Settlement of a Deadlock.

201, When a deadlock has arisen the only action which the government can now obtain with
a view to settlement is a double dissolution of the two Houses granted by the Governor-General.

(1) Double Dissolution.

202, The Committee recognizes that, in some circumstances, a.double dissolution could be a
desirable course of action, as for example, in the position which prevailed in 1914 when the
Government did not have a working majority in either House. It is proposed, therefore, to retain
provision for a double dissolution substantially as the section at present provides, except that it should
be expressly provided that the Governor-General should act on the advice of the Federal Executive
Council.

(2) Joint Sitting without Dissolution.

203. The Committee’s further recommendation, which it makes in the light of its observations
made in. paragraphs 136 and 145-178 of this Chapter, is that a government should have the choice of
possible courses of action following the occurrence of a deadlock which will not necessitate immediate
resort to electors who, only at the most recent election, will have been responsible for the government
holding office.

204, The Committee recommends that; upon a deadlock arising, it should be within the
power of the Governor-General, acting on the advice of the Federal Executive Council, to convene a
joint sitting of the members of the two Houses as an alternative to double dissolution. The joint
sitting should deliberate and vote upon the proposed law in dispute. together with any amendments
which have been made by one House but not agreed to by the other.

205.. The Committee recommends that a disputed: bill should not be affirmed at such a joint
sitting unless it is approved by an absolute majority of the total number of members of the two
Houses. This is the position which at present obtains. if a joint sitting should be held after a double
dissolution.

206. Although the Committec does not think it is likely to happen, apart from rare occasions,
it is possible that cases will occur of a closely balanced confiict between Commonwealth and State
interests to which expression is given in the Senate. In this event, the attainment of a simple majority
alone would perhaps not sufficiently recognize the State interest involved. or the constitution of the
Senate by an equal number of senators for each State, The Committee has sought a solution which
will be consistent with the Senate’s position, in the light of the proposal to fix a maximum number
of senators and the continuing likelihood of numbers in the Senate being fairly evenly shared by the
parties, In the opinio.n_ of the Committee, the Senate’s position can be preserved by expressly
recognizing the composition of the Senate by senators for each of the States,

207, It is recommended that a disputed measure must also be affirmed at a joint sitting by at
least one-half of the total number of members of the two Houses chosen for and in a State in at
least one-half of the States.

208, The imposition of the double requirement as to voting, in order to obtain the afirmation
of a disputed measure at a joint sitting, will' mean that a government which is well down in numbers
in the Senate will usually be unlikely to obtain the passage at the joint sitting of the measure which
has given rise to the deadlock but, where the Senate is equally divided, the formula appears to offer
a reasonable prospect of an equitable solution. To have set a. more rigid second voting requirement,
as for example, to need at least one-half of the votes of the total number of members in and for a
majority of States instead of one-half of the States, would, in the opinion of the Committee, after an
analysis of the voting on several major measures introduced in the Commonwealth Parliament since
1950, usually make the holding of a joint sitting purposeless..
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L 2.09. It may become apparent, even before a vote is taken, that there is no possibility of the
Joint sitting succeeding, Morcover, discussion could be prolonged at a joint sitting with a view to
avoiding the possibility of a double dissolution occurring. Hence the Committee also recommends
tl"lat‘ provision be made which will empower the Governor-General in Council to terminate a joint
sitting; ahd' further proceed to dissolve both Houses.

210, Sub-sections to give effect to the above-mentioned recommendations would read
substantially as follows:~—

(4.) Where a deadlock is deemed to arise between the two Houses in relation to a proposed law, the
Governor-General in Council may—

(a) convene a. joint sitting of the members of the Senate and of the House of Representatives to
deliberate: and vote together upon the proposed law as passed by the House of Representatives
or, if it was passed more than once by that House, as last passed by that House, and upon any
amendments of the proposed' law that have, since the proposed law was so passed or last passed,
been made by one House but have not been agreed to by the other House; or

(b) without convening such a joint sitting, dissolve the Semate and the House of Representatives
simultancously,

(5)) If the Governor-General in.Council convenes a joint sitting of the members of the two Houses under the
last p ding sub-section and the law is affirmed, with or without any of the amendments referred to in
the last preceding, sub-section, at the joint sitting, the proposed law,, as so affirmed, shall be deemed to have been
dufy passed by both Houscs of the Parliament and shall be presented to the Governor-General for the Queen’s assent.

(6) A proposed law shall be deemed to be affirmed, with or without any amendment, at a joint sitting of
members of the. two Houses if it is so afirmed—

(a) by an absolute majority of the total number of the members of the two Houses; and

(b) in the case of cach of at least one-half of the States, by at least one-half of the total number of the
members of the two Houses chosen in or for the State.

(7.} The Governor-General in Council may at any time terminate a joint sitting convencd under sub-s ction
(4.) of this section (whether or not the. joint sitting has voted on the proposed law) and, where 2 joint sitting is so
terminated without having affirmed the proposed law, with or without any amendment. the Governor-Genaral in
Couneil may dissolve both Houscs of the Parliament simultancously.

(8 A dissolution of the two Houses under sub-section (4.) or sub-section {7,) of this section shall not take
place within six months before the date of expiry of the House of Representatives by efiluxfon of time,

(3) General Election without a Double Dissolution.

211, The Committee also.proposes a second alternative course of action to a double dissolution
which simply consists of utilizing an approaching general election as a stage in the settlement of a
deadlock. It seems to the Committee that, if the government is unable to obtain the passage of its
legislation through the Senate and a general election occurs within twelve months of the occurrence of
a deadlock, the electors should remain sufficiently seised of the fssues when casting their votes at the
election for members of the House of Representatives.

212, It is recommended that if a gencral election for members of the House of Representatives
occurs within twelve months of a deadlock first arising and the House of Representatives, in the new
Parliament, again passes the proposed law which was the subject of the dispute, and the dispute
still persists, the question should be dealt with in the same manner as the continvance of a deadlock
following a double dissolution. That. is to say, a joint sitting should be convened and if the
proposed law, together with any amendments which' have been passed by the one House but not
agreed: to by the other, is affirmed by an absolute majority of the total number of members. of the
two Houses, the proposed law should be presented for the Royal assent.

213, Usually, although not invariably, a general election of members of the House of

P ives is accompanied by elections for half the total number of senators. If the general
election for the House of Representatives occurs within twelve months of a deadlock arising, the
government which is. formed as a result can, in the opinion of the Committee, properly claim the

right to give expression. to the fid which the electors place in it, even though elections
for senators did not take place at the same time as the general election.
214, However, in making its recc Jation, the Committee has been infl d by a further

proposal, which it will deal with in Chapter 5, that the places of one-half of the number of senators
should' become vacant at each general election of members of the House of Representatives instead
of senators having fixed six year terms with one-half retiring every three years. Although the

ittee’s. present recommendation is not conditional upon acceptance of the further
recommendation, it wonld obviously be a better test of public opinion if the elections were
simultaneous.

215, The Committee considers that its present proposal is consistent both with the interests
of responsible government and. with the principle of continuity of existence of the Senate which, of
course, a double dissolution violates. The most recently elected senators, that is those senators
whose ‘terms commenced' during the life of the Parliament in which the deadlock occurred, will
retain their places whereas the senators whose terms commenced' in the life of the preceding
Parliament' will, even if there should be no change in the constitutional provisions as to senators’
terms, ordinarily have to face the electors at the same time as members of the House of Representatives.
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Joint Sitting following a Double Dissolytion or a General Election,

216, Section 57 now provides that if, following & double. dissolution, the House, of
Representatives again passes the measure which has been in dispute and the. Senate again: “ rejects or.
fails to pass'it, or passes it with amendments' to- which- the House of Representatives will not agree ¥,
the Governor-General may convene a joint sitting, of the members of the two Houses to deliberate
and vote upon the bill and any amendments to the bill which are in dispute. If the proposed law
and any of the amendments are affirméd by an absolute majority of the total number of members
of the two Houses then the bill is deemed to have been duly passed and must be submitted for the
Queen’s assent.

217. There has not been a joint sitting after a double dissolution because the intervening election
results have removed: any doubts as to how the dispute between the two Houses would be resolved.
But some 1 y is necessary and the C tee rece ds the retention of the substance of
this method of dealing with a deadlock which persists even though there has been a double
dissolution or a general election has occurred.

218, It considers, however, that the Honse of Representatives should be enjoined to- act
promptly once the electors have been consulted and that the House of Representatives should be
required to pass again the proposed law within six months of the commencement of the first session
of the Parliament following a double dissolution or a general election..

219, Consistently with its observations.in paragraphs 186-192 of this Chapter, the Committee
considers' that amendme.uts shou]d also be made to overcome the difficulty caused by use of the
expressmns *fails to pass™ and “amendments to which the House of Representatives will not
agree ",

220. It recommends that it should be competent for the Governor-General in Council to
conyvene a joint sitting upon the rejection of the proposed: law by the Senate or otherwise upon the
expiration of 30 days during session from the date on which the bill was transmitted-to the Senate,

221, It should also be made plain that a ]omt sitting should not be convened where the
Senate has obtained the concurrence of the House of R ives to its
amendments made to bills which have been transmitted to it by the House of Representauves The
observations and draft provisions set out in paragraphs 196-200" above slso apply to the proposed
law being submitted again. by the House of Representatives after a double dissolution or a general
election.

222. Since the ordinary functioning of Parliament is impossible while a joint sitting contmues,
it is also recommended that the Governor-General in Council be empowered to terminate a joint
sitting.

223, 1t is further recommended that questions of procedyre arising at either joint sitting
contemplated by the proposed new section be determined by a majority of the members present,

224, The following draft secuons are inserted to 111ustrate the type-of provision which would

be made to give effect to the C fons:—
(9.). Where a dissolution of the two Houscs takes place und;r sub-scchon (4) or sub—sccnon (7.) of ttiis
section, or the dissolution or expiry of the House of between the two

Houses oceurs within one year after the deadlock has arisen and, in the next sessxon of the Parliament and' within

six months after the commencement of ‘that Session, the House of, chrcsentnuves again passes the proposéd law,

either as originally passed by the House of R ives or with such nly as are ds that

were at any time made, requested or agreed to by the Senate, and' transmits it to the Senate for the-concurrence of
the Senate, and—

(2) at the expiration of a period of thirty days after the date on which the proposed law as passed again

by the House of Represcnumvcs Is transmitted to the Senate, the Senate has sot passed' the

proposed law and' the session in which the proposed law was. so passed again has not ended;

or
(b) before the expiration of that period the Senate rejects the proposed law,
the Governor-General in, Council may. convene a joint sitting of the members of the two Houses to deliberate and
vote together upon the proposed law as last passed by the Housc of Representatiyes and upon any amendments of
the proposed law that have, since the proposed law was last passed by the House of Represeniatives, been. made
by one House but have not been agreed to by the othér House.

(10) If, at the joint sitting, the proposed lnw is affitmed, with or without any such. amendments, by an
absolute majority of the total number of the members of the two Houses, the proposed: law, as so- aﬁirmed shall
be deemed to have been duly passed by both Houses of the Parliament and shall be presented to the' Governor-
General for the Queen’s assent,

(11.) The Governor-General in Council may at any time i a joint sitting d'undér sub-section
(8.) of this section, whether or not the joint sitting has voted on' the proposed law.

(12,). For the purposes of this section, the Senate shall: be-taken to have passed a proposed. law before the
expirtion of a patticular'poriod where, before the expiration of that period, the-Sanate passed the proposed law with
amendments, if every such amendment had been made by the House of Representatives, or has besn agreed to by
the House of Representatives either bcforc or after the expiration of that period. K
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(13)) Far the purposes of this section, the fact that the Senate did not pass a proposed Iaw before the expiration
of a period referred to-in this section shall be disregarded if—
(a) pot less than fourteen days before the cxpmuon of that pcrmd the Senate returned. the proposed
law to the House of Representatives in pursuance of section fifty-three of this Constitution; and
() the House of Representatives did not, at Ieast seven days before the expiration of that period, return
the proposcd Jaw, with or without amendments, to the Senate.
(14.) Questions of procedure arising at a joint sitting of members of the two Houses of the Parliament
undcp‘ this section shall be determined by a majority of the members present.

Proposed Draft Section 57.

225 It is now convement to set out in full the draft section embodying the Committee’s

ons. It is as i —

57—(1.) thre in d with the provisions of sub-section (2.) or sub-section (3.) of this Disagree.
section,. a deadlock is deemed to arise between the two Houses of the Parliament in relation to a proposcd between tho
law the provisions of subsections (4.) Yo (14.) of this section shall apply.

(2) A deadlock shall be deemed to arise between the two Houses of the Parliament in relation to a
proposed law imposiog taxation or appropriating revenue or moncys for the ordinary annual services of the
Government where the House of Representatives, in any scssion, passes the proposed law and transmits it to the
Senate for the concurrence of the Senate and, at the. expiration of a petiod of thirty days after the date on which
the proposed law is transmitted to. the Senmate, the Senate has not passed the. proposed law and the session has
not ended.

(3.) A deadlock shall be deemed to arise between the two Houses of the Parliament in refation to a proposed
law other than a proposed law imposing taxation or appropriating revenue or moneys for the ordinary annual services
of the Government where—

(a) the House of Representatives in any session, passes the proposed law and transmits it to the Senate
for the concurrence of the Senate and, at the expitation of a period of ninety days after the date
on which the proposed Jaw is'so transmitted to the Senate, the Senate has not passed the proposed
law and the session has not ended; and'

(b) the House of Representatives, in the same or the next session, again passes the proposed law,
either as originally passed by that House or with such amendments orly as are amendments that
were made, requested or agreed to by the Scnate, and transmits it to the Senate for the con-
cutrence of the Senate, and—

(i) at the expiration of a period of thirty days after the datc on which the proposed' law
as passed again by the House of Representatives is transmitted to the Senate, the
Senate has not passed: the proposed law and the session in which the proposed law
was' so passed again has not ended; or
(ii) before the expiration of that period,
the: Senate. rejects the proposed faw..

(4.) Where a deadlock is: deemed fo arise between the two Houses in relation to a proposed law, the
Governor-General in Council may—

(a) convene a joint sitting of the members of the Senate and of the House of Represcntatives to
deliberate and vote together upon the proposgd law as passed by the House of Representatives
or, if jt was passed more than once by that House, as last passed by that House, and upon any
amendments of the proposed law that have, since the proposed law was so passed or last
passed, been made by one House but have not been agreed to by the other House; or

(b) without convening such a joint sitting, dissolve. the Senate and the House of Representatives
simultaneously,

{5.) If the Govemor-Genera] in Council convenes A joint sitting of the members of the two Houses under

the Tast and the p d law is affirmed, with or. without any of the amendments referred
to in the last preceding, sub-section, at the | jomt sitting, the proposcd law, as so affirmed, shall be deemed to have been
duly pagsed by both Houses of the P and shall be pres to the Governor-General for the Queen’s
assent.

(6.) A proposed law shall be deemed to be affirmed, with or without any amendmeat, at a joint sitting of
wembers of the two Houses if it is so affirmed—
(2) by an absolute majority of the total number of the members of the two Houses;. and:
(b) in thg case of each of at Ieast one-half of the States, by at least onc-half of the total number of
the members of the two Houses chosen in or for the State,

(7.) The Governor-General in Council may at any time terminate a joint sitting convened under sub-scetion
(4.) of this section (whether or not the joint sitting has voted on the proposed law) and, where a joint sitting is
so. terminated’ without having affirmed the proposed faw, with or without any amendment, the Governor-General
in- Council may djssolve both Houses of the Parliament simyjtancously.

(8.). A dissolution of the two Houses under sub-secltion (4.} or subssection (7.) of this section shall not
take plage within six months before the date. of expiry' of: the House of Representatives by cffluxion of time.

(9.) Where a dissolution of. the two Houses takes place under sub- sectmn (4) or suh~sccuon (7.) of this
section, or the dissolution or. expiry of the House of 7 next 'k between the two
Houses occurs within onc year after the dpad!ock has arisen and, in the next ;cssmn of the Parliament and within
six months after Yhe commencement of that session, the House of Representatives again passes the proposed law,
¢ither as nngm:dly passed by the House of ives or with such only as are amendments that
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were at any time made, requested or agreed to by the Senate, and transmits it to the Senate for the. congurrence
of the Senate, and—

{a) at the: expiration of a period of thirty days after the date on which the proposed Jaw as passed
again by the House of Represcntatives is transmitted fo the Senate, the Senate has not passed the
proposed law and the session in which the proposed law was so passed again has not ended; or

(b) before the expiration of that period the Senate rejects the proposed Iaw,. .

the Governor-General in Council may convene a joint sitting of the members of the two- Houses to deliberate and
vote together upon the: proposed: law as last passed by the House of Representatives and upon any smendments of
the proposed law that have, since the proposed law was 135t passed by the House of Representatives, been made by
one House but have not been agreed to by the: other. House..

(10 If, at the joint sitting, the proposed: law is affirmed, with or without any such amendments, by an-
absolute majority of the total number of the members of the two Houses, the proposed.law, as so affirmed, shall be
deemed to have been duly passed by both Houses of the Parliament and. shall be presented to the Governor-General
for the Queen’s assent.

(11.) The Governor-General in Council may at any time a joint sitting under sub-secti

(9.) of this section, whether or not the joint sitting has voted on the proposed law,

. (12.) Fer the purposes of this section, the Senate shall be taken to have passed a proposed. law before: thé
cx'pxranon‘ of a pnr.ncular period where, before the expiration' of that period, the Senate passed' the proposed law
Wil d if every such had been made by thé House of Representatives, of has been agreed to
by the House of Representatives either before or after the expiration of that period! :

. (13.) For the purposes of this section, the fact that the. Senate did. not pass a proposed. law before the
expiration of a period referred to in this section shall be disregarded if—

(a) not less than fourteen days before the expiration of that period, the Senate returned the proposed
law to the House of Representatives in pursuance of section fifty-three of this Constitution; and

(b) the House of Representatives did not, at Ieast seven days before the expiration of that period, return
the proposed law, with or without amendments, to the Senate.,

(14) Questions of procedure arising at a joint sitting of members of the two Houses of'the Parliament under
this section shall be determined by a majority of the members. present,

CHAPTER 5—~TERMS OF SENATORS.

RECOMMENDATION OF THE COMMITTEE.

226. The Cc has recc ded (1958 Report, paragraph 49) that the Constitution
be altered to omit the provision now made for senators to be chosen for terms of six years and to provide
instead that senators should hold their places until the expiry or dissolution of the second. House of
R : ives after their election, unless the Senate should be earlier dissolved under the provisions.
of section 57 of the Constitution,

CONSTITUTIONAL PROVISIONS:

. 227. Section 7 of the Constitution provides, in part, that senators. shall be chosen for a term.
of six years. The relevant paragraph reads—
The senators shall be chosen for a term of six years, and the names. of the senators chosen for each State
shall be certified by the Governor to the Governor-General,

228. The third paragraph of section 13 prescribes the date of commencement of senators’
terms. It states that the term of service of a senator should begin on the first day of July following
the date of hiselection. After a dissolution of the Senate, however, which may occur under section 57
og :]he C]on§titution, the term of a senator is taken to begin on the first day of July preceding the day
of his election.

229. Sections 13 and 14 of the Constitution provide for the retirement of senators by rotation
instead of all retiring at the one time,

230. The first paragraph of section 13' requires, in substance, that one-half, or as near to
one-half as practicable, of the total number of places.in the Senate, should become vacant every three
years. It reads— .

As soon as may be after the Senate first meets, and’ after each first meeing, of the Senate following a
dissolution thercof, the Senate shall' divide: the. senators chosen for each State into. two classes, as nearly equal in
mrumber as practicable;. and the places of the senators of the first class shall become vacant at the -expiration. of
three years, and- the: places of those of the second class at the expiration of six years, from. the beginning of their
term of service: and afterwards the places of senators shall become vacant at. the expiration of, six years. from. the
beginning of their term of service,

231. Section 14 makes provision for further rotation of senators following a change in the total
number of senators for a State by empowering the Parliament -of the Commonwealth to “make such
provision for the. vacating of the places of senators for. the State as it.deems nccessary to maintain
regularity in the rotation.”
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CONVENTION DISCUSSIONS ON THE TERMS. OF SENATORS.

232. Tt was agreed as early as at the conclusion of the Convention Debates in 1891 that
senators should be chosen for six year terms, that is to say, for a period twice the maximum term of
the House of Representatives, The draft Commonwealth of Australia Bill also provided, at the same
time, for the retirement of one-half of the number of senators every three years. A later proposal to
reduce senators’ terms from six to four years was negatived in the Adelaide Debates in 1897 but
otherwise there was no formal attempt to change the proposals as they appeared in the Bill of 1891.

233. Tn noting that the legal term of a senator was twice the potential term of a member of the
House of Representatives, Quick and Garran stated that—

The reason for' this difference.in length of term is that, in theory, the Scnate is designed to be a continuous
body, and that Senators ought to have. a longer duration of membership, in order to give them greater independence
and' better opportunities for deliberation in dealing with proposed legislation, so that they may, if necessary, even
protect the people themselves.

—(The Annotated Constitution of the Australian Commonwealth, at page 422.)
As Sir Henry Parkes said, when first putting to the Convention in 1891 the proposals for 2
Cc Ith, it was i ded to have a Senate—
securing to the body itself a perpetual bined with definite ibility to the electors.
—(Convention Debates, Sydney, 1891, at page 23.)

BICAMERAL LEGISLATURES,

234, The Committee is of opinion that the existing structure of the Federal Parliament requires
the Senate to retain the distinguishing characteristic of continuous existence so commonly found. in
countries where upper houses still exist. The Committee also believes that senators should have longer
terms. than members of the House of Representatives in the system of two chamber government.
Accordingly, it acknowledges the considerations which were to the fore during the Convention Debates
in framing the provisions dealing with the terms of senators.

235, Nevertheless, as long as the principle of continuity is maintained and senators can be
assured of a term of service extending over the entire terms of two successive Parliaments, thqre is, in
the opinion of the Committee, no compelling reason why senators should have fixed terms of six years.

DISADVANTAGES OF THE ALLOTMENT OF FIXED TERMS FOR SENATORS.

236. There are, to the Committee’s way of thinking, reasons why one-haif the number of
senators should retire at every general election of members of the House of Representatives which are
sufficiently cogent to justify a constitutional amendment.

237, Section 28 of the Constitution provides that the House of Representatives should continue
for three years from the first meeting of the House and no longer, but that the House may be sooner
dissolved by the Governor-General. The Crown’s constitutional right to dissolve the House before it
has served its full term of three years is y for the mai of responsible Fovcmment. As
a result, however; it is always possible for a geng.ral election pf members. of the House of
Representatives to take place without being accompanied by an-election for senators.

238. A position of this kind arose in 1929’ when the cleventh Parliament, which had Jasted
less than a year, was dissolved following a defeat of the Government on the floor of the House over
the Maritime Industries Bill. It was only because the twelfth Parliament was dissolved two years
later that the next election for senators was able to be held simultaneously with the election for
members. of the. House of Representatives.

239, Even without a premature dissolution of the House of Representatives, it is guite
possible for elections for the House of Representatives and the Senate to occur at different times
because of the fixed: terms which senators have under the Constitution.

240. Since senators’ terms are fixed they have to begin on a specified date. As mentioned
earlier, section 13 provides that the terms of senators elected at elections for one-half of the
Senate places should commence: on the: 1st July following their election. Circumstances cou,ld make
it quite inappropriate to hold a general election shortly before the expiration of semators’ terms.
At one time, a senator’s: term: began on. the 1st January following his election but the date was
changed to the present date by the. first constitutional amendment to be made, which was carried
at a referendum in 1906. Members of the Commonwealth Parliament pointed out in 1906. that it
was desirable to hold elections for the House of Representatives and for Senate vacancies at the
same time but since the terms of senators began on the 1st January after election, elections .would
usually have to be held. in. the preceding months of November or December. In 1906, this was
regarded as inconvenient especially in agricultural‘ districts where. harvesting was in operation.
For this reason, -a constitutional alteration was submitted to the electors and carried by a substantial
majority in every State of the Commonwealth.
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241. The allotment of fixed terms for senators may have pronounced effects if a double

dissolution of the two Houses occurs, Section 13 of the Constitution provides that. the terms of

senators next elected after a double dissolution should commence on the. Ist July preceding ‘the
day of election. This day might be just before the elections taking place after a double dissolution
but it could, op the other hand, be the greater part of a year earlier than the elections, In such
i it may be y to hold the next elections for senators long beforé the House of
Representatives has tun the full term of three years which the Constitution contemplates,

242, The events following the double dissolution of 1951 are themselves a sufficient
commentary on the position which may arise after a double dissolution. The ensuing elections
took place in April, 1951, and senators’ terms commenced, therefore, in July, 1950, which meant
that the terms of one-half of them expired at the end of June, 1953, and the terms of the remainder
expired at the end of June, 1956. Obviously, Senate elections had to be held before the middle
of 1953, that is, at a time falling substantially in the middle of the working life of the House of
Representatives. The Senate elections were held in May, 1953, and the election for the House of
Representatives, which practically served its fuil term of three years, was not held until a year
later. ~ Since the terms of senators allotted six year terms following the double dissolution expired
at the end of June, 1956, further separate elections of senators were necessary if the House of
Representatives was to be accorded anything near a three year term, Only an early dissolution of
the. House of Representatives, occurring less than scventeen months. after the previous election in
1954, made it possible to conduct clections simultaneously.

243. The Committee concludes from Parli ary experience since Federation, firstly
that the existence of fixed scnatorial terms has increased the number of elections and secondly, that
the number of occasions on which there would have been sep lecti for and bers
of the House of Representatives would have been greater unless the House of Representatives had
been dissolved before the expiration of its full term.

244. The Committce believes that the weight of public opinion is opposed to the holding of
separate elections for the two Houses of the Federal Parliament, The Australizn people already
have to vote frequently because they are also called upon to elect members to the Patliaments of
their States, in some States, for two Houses at different times,

245. Separate elections also tend to emphasize the component parts of the Parliament at the
expense of the Parliament itself. The work of the modern Parliament is accomplished through the
system of political parties. In paragraph 136 of Chapter 4, in dealing with double dissolutions,
the Committec observed that the electors customarily expect that the party or combination of parties
returned with the support of a majority of electors will form a responsible government, As was
observed. in paragraph 86 of Chapter 3, the party returned with a majority of seats in the House of
Representatives almost invariably obtaing most of the Senate vacancies when Senate elections are
held simultancously with the election for members. of the House of Representatives. Separate elections
for the two Houses may produce results at variance with these customary features of the Australian
political scene. Separate elections for senators, for example, do not, in practice, affect the formation
of a government, and while, on the one hand, it is possible that the Senate election results may give

the normat life of the House of Representatives.

246. The Committee concluded, in paragraph 243 above, that an increased number of Senate
elections has been avoided by obtaining the dissolution of the House of Representatives before the
expiration of its normal life of three years. But the cost of this course of action can be heavy in terms
of constructive government. A premature election brought about by the need to synchronise general
clections with elections for senators makes it difficult to obtain constructive government, If
separate elections for senators are held, work of the Parliament is completely disrupted. Members of
the House of Representatives, as well as senators, must devote their energies to the task of obtaining
the best possible results for their Tespective parties at the elections.

(247, The disadvantages caused by the allotment of fixed terms for senators, to which the
Committee has referred, would be overcome if one-half of the number of senators were required to
retire at every dissolution of the House of Representatives.

BENEFITS OF SIMULTANEOUS ELLCTIONS.

248. Apart from overcoming difficulties caused by separate elections or the threat of separate
elections, the Committee considers that the abolition of six year terms for senators in favour of the rule
requiring elections for one-half the number of senators at every gencral election of members of the
House of Representatives would be to the benefit of responsible government in other ways,

249, As mentioned, when simultaneous elections for senators and members of the House. of
Representatives have occurred, the party or coalition' forming the government after the elections has

usually won either a majority or at least one-half of the vacant seats in the Senate.
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250. The Committee’s examination, in paragrapits 151-177 of Chapter 4, of the operation of
Section 57 shows, moreover, that usually governments without a majority of supporters in the Senate
have found themselves in that position because of the number of senators in apposition who were
clected, not at the last general election at which the government was returned, but on a previous
occasion when the opposition enjoyed more success at the polls. The Committee’s unequivocal view
was that this state of affairs offered little encouragement te government in accordance with the most
recent expression of popular will. The Committee considers that a dissolution of the House of
Representatives, which carried with it the retirement of the senators who had held their places for
the longer period, would be an inducement not to use weight of numbers in the Senate to-bring about
capriciously the downfall of legislation first passed by the House of Representatives following a general
election for that House,

251, The Committee found' no difficulty in agreeing that there was, in view of the Senate’s
legal powers, always a possibility of deadlocks occurring but that the chances of deadlock were much
greater under proportional representation than at any other time in Federal history.

252. The Commi has recc Jed, in paragraphs 211-215 of Chapter 4, that, if a
deadlock occurs, the government should have the opportunity to test public opinion at a general
election of members of the House of Representatives, provided that the election is held within twelve
months of the deadlock first occurring, If such a general election: intervenes then, according to the
Cc ittee’s rece dation, the House of Representatives may again pass the measure which has
been in dispute and if the Senate continucs to resist, a joint sitting of the two Houses may be convened
for the purpose of resolving the deadlock according to the vo.e of an absolute majority of the total
number of members of the two Houses. The view was expaessed, in paragraph 214, that the proposal
was likely to enhance the prospects of a government being atle to give expre.sion to the confidence
which electors have, according to the election results, reposed in it, particularly if elections for one-half
of the number of senators, that is the earlier elected senators, were to occur simultaneously with the
election for members of the House of Representatives taking place after the deadlock. If the general
clection following a deadlock should, on the other hand, produce unfavourable results for the
government this would also be likely to be reflected in the voting returns for senators. In other words,
the retirement of senators on a dissolution of the House of Representatives appears to the Committee
to be thoroughly consistent with the principles of democratic’ government.

253. It sometimes happens that, even though elections for members of the two Houses are
held simultaneously, this does not bring together the newly elected members of the Pasliament at the
same time. For instance, if a general election is held towards the end of a calendar year, it is likely
that a new Parliament will be convened some months before the terms of newly clected senators
commence. Accordingly, the first weeks or months of the term of the House of Represeutmivcs. will
pass during which the Senate continues to be composed of senators all of whom were elected at either
of two previous elections, ordinarily one three years earlier and the other six years earlier. Efections
took place in November, 1958 for members of the: House of Representatives and also to fill Senate
vacarcies but the senators elected to replace senators whose terms had expired did not take their
places until the st July, 1959..

254. The carry-over of senators' terms into the life of a freshly elected Parliament, depending
upon the chance of an election date, is, in the opinion of the Committce, anachronistic. It conld also
fetter the effectiveness of the new Parliament. For cxample, although the Labour Party, which held
office immediately before the general clection for the seventeenth Parliament in August, 1943, was
returned with an increased majority and its candidates also won all the Senate vacancies, it was not
until July, 1944, that the Government had' a majority in both Houses. Althongh the House of
Representatives lasted the full three years allowed by the Constitution, the Government had a majority
in ‘both Houses for only the last two years of the thrce year period,

RECOMMENDATION AND DRAFT CONSTITUTIONAL ALTERATIONS,

255. The Committee recommends that the Constitution be altered to omit the provision now
made for senators to be chosen for terms of six years and to provide instead that senators should hold
their places until the expiry or dissolution of the second House of Representatives after their election,

256. The Cx ittee’s 1 ion will require,. in the first instance, an alteration to
section 7. This section will, in view of the Committee’s earlier recommendations, need to be amended
to make provision for fixing the number of senators, Tt is proposed that it be further altered by
omitting the words—

The. senators. shall be chosen for a term of six years, and the names of the scnators chosen for cach
State shall be certified by the Governor to the Governor-General.
and inserting in their stead the words—

The names of senators chosen for each State shall be certified by the Governor of the State to the Governor-
General.
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257. The Committec will recommend, in Chapter 6 of this. Report, the repeal of section 13
of the Constitution dealing with the rotation of senators and its replacement by a new section, It is
convenient to provide for the terms of senators in a draft sub-section: (1.) of the proposed new draft
section. This sub-section would read substantially as follows:—

13.—(1) Subjeet to this Constitution, a scnator shall hold: his place, until— Terms of

(a) the expiry or dissolution of the second House of Representatives to expire or be dissolved 225TiS of
after he was chosen; or
(b) the dissolution of the Senate,
whichever first happens.

258. The impl ion of the Committee’s rece dation also involves consequential
amendments,

.. 259. The first concerns the issue of writs by State Governors. Section 12 of the Constitution
provides as follows:—
12, The Governor of any State may causc writs to be issued for clections of senators for the State. In

case lof the dissolution of the Senate the writs shall. be issued within ten days from the proclamation of such
dissolution,

i d260. It is proposed that section 12 be repealed and the following draft section inserted in
its steadi—
12.—(1 ) The Governor of a State may cause wrils to be issued: for elections of senators for  Issue of
the State. Wi,
(2.} The writs shall be jssued—
(a) in the case of clections to fill:the places of senators whose places became vacant upon the expiry
of a House of Represcntatives—within ten days from the date of. the expiry; or
(b) in the case of elections resulting from a dissolution of the Senate—within ten days from the date
of the dissolution.

261. The second ancillary amendment is to provide for the coming, into operation of the
Committee’s proposal without affecting' the terms of senators who have been clected for fixed six'
year terms.  The draft section set out hereunder is intended to deal with the matter. Sub-sections
(1.) to (3.) of the draft do not need particular comment. The reasons for the inclusion of sub-sections
(4.) and (S.) are expressed in paragraphs 297-299 of Chapter 7 which deals. with the subject ot
casual vacancies in the Senate; Sub-sections (4.) and (5.) deal with contingencies which may arise
and have been included for the sake of completeness. The draft. section is as follows:—

13a—(1) il ding the last ding section: but subject to the other provisions of this Scnators

Constitution, senators holding places at the of the C¢ Alteration )annlam‘

at commence-
1960 shall continue to hold their places until the expiration of their unexpired Yerms of service. o A htton

(2.) Senators chosen (otherwise than following a dissolution of the Senale) to succced senators Aiteration
referred to-in the last preceding sub-section shall not commence to-hold their places until the expiration 5960,
of the terms of service of the senators whom they have been chosen to succeed.

(3.) Elections to fill the places of any of the senators referred to in sub-section. (1.) of this section upon
the expiration of the terms of service of those.senators shall be held within onc year before the expiration of those
terms of service.

(4.) Section fifteen of this Constitution shall apply in relation to a senator to whom subsection (2.) of
this section applics and who dies or resigns his place,. or whose place becomes vacant in accordance with section
forty-five of this Constitution, before he to hold his place in accordance with that sub-section,

(5.) Section forty-five of this Constitution shall apply in relalion to a senator to whom sub-section (2.)
of this section applies as if he had commenced to hold his place forthwith upon his election,

CHAPTER 6.—ROTATION OF SENATORS.
RECOMMENDATION. OF THE COMMITTEE.

. 262. The Committce has recommended: (1958 Report, paragraph 55) that section 13 of the
Constitution be amended to provide that—

(1) the Senate should, when first meeting after a dissolution, divide the senators chosen
for each State into two classes in such a way that the terms allotted to the senators
chosen for each State accord with their relative order of success at the elections
resulting from the dissolution; and

(2) the Parliament should have power to make. laws providing for the manner in which

the relative success of senators at an election is to be-ascertained for the purposes
of the section.

LEGAL PROVISIONS.

263. The Constitution not only provides. that senators should have six year terms but also that
there should be continujty in membership of the Senate by the retirement of one-half of the number of
senators for each State, or as near to one-half as practicable, every three years. This is known as the
rotation of senators.
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264, The regular rotation of senators was originally provided for upon the Senate first meeting
in 1901. A double dissolution, however, breaks. the continuity of the Senate and it becomes nevessary
to-arrange again for the rotation of senators, The first paragraph of section 13 entrusts to the Senate
the function. of arranging for the rotation of senators. The paragraph has already been quoted in

paragraph 230 above in connexion with the terms of senators but it is convenient to set it out in full

again. It reads—

As soon as may be after the Senate first meets, and after cach first mecting of the Senate following a
dissolution thereof, the Senate shall divide the senators chosen for each State into two classes, as nearly equal in
nomber as practicable; and the places of the senators of the first class shall become vacant at the expiration of
three years, and the places of those of the second class at the expiration of six years, from the beginning of their
term of service; and afterwards the places of senators shall become vacant at the expiration of six years from the
beginning of their term of service,

265. Section 14 of the Constitution makes further provision for the rotation of senators when
the number- of senators. for a State is i d or diminished. In this i the function is vested
in the Parliament as a whole. Section 14 reads—

14. Whenever the number of senators for a State is increased or diminished, the Parliament of the
Commonwealth may make such. provision for the vacating of the places of senators for the State as it deems
necessary to maintain regularity in the rotation.

266. Section 13 does not restrict the Senate as to the means which it may adopt in dividing
senators into two classes, first those whose places will become vacant after three years, and second,
those whose places will become vacant after six years, from the beginning of their terms of service.
The Senate could, if it wished, divide its senators. by lot, or, it could allot the longer terms to senators
belonging to the party having 2 majority of members in the House.

THE CONVENTION DISCUSSIONS.

267. It was first agreed in the Convention Debates that the division of senators into classes
should be by lot, the practice adopted in the United States Senate under the Constitution. It was
decided, however, at Melbourne in 1898 that either the senators lowest in _the poll should retire first
or the Senate should manage the matter itsclf, whichever the Drafting Committee should choose. That
Committee incorporated the second alternative in Section 13. The attitude taken in 1898 was
explained by Quick and Garran in the: following historical note:—

In the Draft Bill of 1891, as weil as in the Bill as settled in the Adelaide and Sydney sessions, the Senate
was authorized to divide the senators into two classes by lot. At the Metbourne session, the words “‘ by lot " were
omitted. The Senate has now, therefore, the unrestricted right to divide the senators for each State into two classes
in such manner as it thinks fit. The purpose of the amendment is shown by the following extracts from the debates
of the Convention:— o . .

The amendment I suggest need not occupy more than a moment or two in discussion. Itisa
blot on the face of a measure of this kind' to require that the division of the senators into two classes
after the first election shall be made by lot. I could understand that device being adopted in the absence
of any other means of determining which senators should have the longer period. But the poll itself
ought to afford, or be taken to afford, a reasongble indication of the wishes of the electors in this respect,
and it is a probable injustice, as well' as 2 mistake, to fall back on the anuql’x_c me}hod pf scnlmg
questions of the kind. I move, therefore, the omission of the words “by lot”, which will lc;nyq it
absolutely at the discretion of the Senate itself to determine, after it meets, on what method the division
shall take place. If the Drafting Committee think fit, they can adopt the method of providing that the
three highest on the poll should have the six years® tcn'urc. If that be the sense of the Convention, I
will now simply submit my motion. (Mr. Alfred Deakin, Conv, Deb., Melb., p. 1928) :

1 think a great deal can be said in favour of the view the Hon, Mr. Deakin has placed before the
Convention. In a constitutional matter of this kind. we ought not to resort to deciding a question by
lot unless there are no other means of determining the mqtter. If thf: Convention are wnll}qg to agree
1o the amendment, it might be: left to the Drafting Committee to decide whether any provision for the
division of the Senate should take place, or whether the matter should be Ieft to the senators themselves,
Mr. R. E. O'Connor, id: p. 1928.)
¢ —~(The Annotated. Constitution of the Australian Commoniealth, at page 432.)

HisTORY OF THE ROTATION OF SENATORS.

ivision of senators into classes under section 13 has taken place three times since
Federatﬁ:sns.th'fahgrg\:zlc‘;:ion being the one which the section contemplated after the Senate met for
the first tix,ne in 1901 and the other two-being when the Senate. first met again after the double
dissolutions of 1914 and 1951. o . o e wiich lectors
tion: of senators was by the “ first past the post” method undex ¢
t vong.o;I'h t;:eﬁr ;&:}le):r of candidates to be returned and the candidates. recording the highest
C?ismber of votes. were elected. In 1901, the Senate resolved, in effect, without opposition being
3oiced that the three senators for each: State returned by the highest number of votes should be allotted
the six vear terms and the remaining three senators for the State should be given the three year terms.
After th}; double dissolution of 1914, the Senate divided senators into classes in the same manner as
in 1901. The resolution was agreed to without debate and without division. In that year, senators
y ”
were also elected according to the * first past the. post method.
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270, There was some speculation in 1951 whether senators elected following the double
dissolution would be divided into two classes according to their order of election or whether senators
belonging to the Government parties who together held 32 of the Senate seats would obtain' the
longer terms, However, the practice of the carlier occasions was followed. without debate, and the
Senate was divided' into classes in such a way as to allot the six year terms to the five' senators
first elected for each State.

271. The Represeniation Act 1948 provided for an increase in the number of senators from
six to ten for each State. In the exercise of its powers under section 14 of the Constitution, the
Parliament provided in the Act for the regular rotation of senators according to their order of election.

AMENDMENT' OF SECTION 13.

272, In Chapter 4 of this Report, the Comnittee recommended certain alierations to section
57, but it is still possible under the Committee’s proposed alterations for a double dissolution to take
place. Accordingly, the provisions of section 13 of the Constitution, so far as they deal with the
rotation of senators after a double dissolution has occurred, would remain applicable even though
section 57 should be amended according to the Committee’s recommendation.

273. The Committec freely acknowledges that the Senate’s exercise of its functions under
section 13 have been strictly in accordance with democratic principles but it considers that it would
be desirable to write into the Constitution, provisions to require the division of senators into classes
to be in accordance with their relative success at the Senate elections. This' would afford
constitutional recognition of the hitherto unbroken practice. It would also be a safeguard against
the possibility that senators belonging to a party with a majority in the Senate might wish to depart
from established precedent or else that the Senate, by reason of being equally divided, might be
unable to reach agreement as to how senators should be divided. On the first two occasions on
which section 13 was applied, the possibility of candidates, who. were the most successful
candidates at the elections, being deliberately denied the allocation of longer terms was remote.
The adoption of proportional representation for elections of senators means, however, in.the opinion.
of the Committee, that the Senate will usually be fairly evenly divided and the question becomes,
therefore, much more vital, It is unnecessary in this section of the Report, to retrace the. history
of the relations between the Senate and the House of Representatives since 1949 and it is sufficient
to refer back to paragraphs. 164-177 which deal with the matter. Those paragraphs: show only too
clearly the very decisive effects that a closely divided Senate can have on responsible government.

274. The Committee agreed, therefore, that it should be obligatory for the Senate to divide
senators into classes according to their relative order of success at the elections after a double
dissolution.

275. In the case of elections. by the * first past the post ” method, there could be no doubt
as to which candidates should be. allotted the long terms and which allotted the short terms.
Nevertheless, section 9 of the Constitution vests in the Parliament of the Commonwealth a power
to make laws prescribing the method of choosing senators and, since' 1901, the Parliament has,
as the Committee has mentioned in paragraphs 151-153, so far adopted three different methods for
choosing senators. Under proportional representation, the allotment of terms would depend on the
order in which candidates are elected. Any amendment of section 13 has to take into account the
various possible methods of choosing senators.

276. The Parliament itself is already, under section 14 of the Constitution, responsible for
the maintenance of regularity in the rotation of senators when the number of senators for a State is
increased or diminished. Since the Parliament is also responsible for determining the method by
which senators are elected, the Committee regards it as appropriate for the Parliament to determine
relative success of the candidates for the Senate who have been chosen in accordance with the method
of election which the Parliament itsclf has prescribed. If the Parliament. should fail, or not wish to
deal with the division of senators’ terms, the Committec considers that, in these circumstances, the
Senate should be authorized to handle the matter.

RECOMMENDATION.
277. 1t is recommended. that section 13 be re-drafted to provide that—

(1) the Senatc should, when first meeting after a dissolution, divide the senators chosen
for each State into two classes in such a way that the terms allotted the senators
chosen for each State accord with their relative order of success at the clections
resulting from the dissolution;

(2) the Parliament should have power to make laws.providing for the manner, in which
the relative success of senators at an election is to be ascertained for the
purposes of the section; and

(3) in the absence of a law of the Parliament, the manner in which the relative
success of senators at an clection is to be ascertained should. be détermined by
the Senate.
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THE INCLUSION OF SENATORS IN A CLASS.

278, It is doubtful, as section 13 now reads, whether a person_who has been validly chosen
as a senator for a State at the election which takes place after a double dissolution can be included in
a division if he dies, resigns or becomes disqualified from sitting as a senator under the provisions of
section 45 of the Constitution before the division' of senators into classes. The Committee thinks it
is advisable to clarify the situation.

) 279.. Section 45 of the Constitution provides, so. far as relevant, that the place of a senator
shall become vacant if the senator—
(1) becomes subject to any of the disabilities mentioned in section 44;
(2) takes the benefit of any law relating to bankrupt or insolvent debtors; or
(3) directly or indirectly takes or agrees to take any fee or honorarium, for services
rendered to the Commonwealth, or rendered in the Parliament to any person
or State.
Section 44 refers to various disabilities, including allegiance to a foreign power, foreign citizenship,
attainder for treason, conviction and ufder, or subject to, sentence for more serious criminal offences,
being an' undischarged bankrupt or insolvent, holding an office of profit under the Crown, being in
receipt of certain pensions from the Crown and having an interest in agreements with the Public
Setvice of the Commonwealth,

280. The Committee recommends that the name of any senator chosen for a State who has
died; resigned or been disqualified before the division of senators into: classes, should be included
among the names of the senators which are to be placed by the Senate on a list, in order of relative
success at the election, and an allotment made to one of the two classes of senators in _accordance
with thie réquirenients of thie proposed néw section 13. The recommendation does not affect persons
who, by virtue of sections 43 and 44 of the Constitution, are incapable of being, chosen or of sitting
as a senator; it is concerned solely with senators who were validly elected in the first instance,

281. It follows from the Committee’s r dation that a vacancy caused by the death,
resignation or' disqualification of a senator before the division of senators into two classes, should be
treated as. a casual vacancy and dealt with in accordance with procedure laid down in section 15 of
the Constitution. An express provision should, in the opinion of the Committee, be included in
a constitutional alteration to make it plain that section 15 applics in connexion with a vacancy arising
in the circumstances mentioned before the division of senators into two classes.

DrAFT CONSTITUTIONAL ALTERATIONS.

282, It would be convenient, in order to give effect.to the Committee’s recommendations, to
repeal the whole of section 13 of the Constitution and replace it by a fresh section.

283. The Committee recommended in Chapter 5 that, instead of senators holding their places
for fixed terms of six years, the Constitution should provide that they hold their places until the
expiry or dissolution of the second House of Representatives after their election. A draft clause to
give effect to the recommendation was set out in paragraph 257 above. The clause could be written
into a redrafted section 13 as sub-section (1.). The Committee wishes to emphasize, however, that it
is. possible to draft constitutional alterations to express independently the Comumittee’s
recommendations on the terms of senators and the rotation of senators respectively. The grouping of
the two subjects in one section is purely a convenient arrangement,

284, A draft section which would give effect to the Committee’s recommendations reads as.
follows:—
N 13.—(1.) Subject to this Constitution, 2 senator shall hold his place until— Terms ol‘
\ (a) the expiry or dissolution of the second House of Representatives to expire or be dissolved Semators.
after he was chosen; or

{b) the dissolution of the Senate,

whichever first: Happens.

(2.) As soon as may be after the first meeting of the Senate following a dissolution of the Scnate, the Senate
shall, in ¢ with the ing provisions of this section, divide the senators for each State into two classes,

(3) In the case of each State, where the number of sénators to be divided s an even number, the number
of senators in éach of the two-classes shall be equal, and, Where the number of senators to be divided is an odd'
number, the-number of senators in the first class shall be¢ one more than the number in the sccond class.

(4)) For the putposes of the division. of the semators for a State into classes—

(a) the Senate shall cause the names of the senators to. be placed on a list in order of their relative
success at the election resulting from the: dissolution, beginning with the name of the mast
successful scnator; and

(b) the senators to. be included in the first class shall be ascertained by taking names in order from the
Tist, beginning with the first name on the list, until the required number of senators to be included’
in that class is obtained, and the remainder of the senators shall be the senators to be included in
the second class,
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(5.) Sub-section (1.} of this section shall apply to senators included in. the first class, but senators included
in the second class shall hold their pfaces only until the expiry or dissolution of the first House of Representatives
to expire or be dissolved after they were chosen,

(6.) Where, since the election of senators for a State following a dissolution of the Senate but before the
division of the senators for that State into classes in pursuance of this scction, a.senator chosen at that election has

died or resigned his place, or the place of such a senator has become vacant in accordance with section forty-five.

of this Constitution, the division of senators shall be made as if that senator had not died or resigned his place, or
the place of that senator had not become vacant, as the case may be, and, for the purposes of section fifteen of
this: Constitution, the term of service of that senator shall be deemed to be, and to have been, the period for which
he would have held his place, in accordance with this section, if he had not died or resigned, or his place had not
become vacant,

(7.) The Parliament may make laws providing for the manner in which the relative success of senators at an
efection is to be ascertained for the purposes of this section. In the absence of any such law, the manner in which
the relative success of senators at an election is to be ascertained shall be determined by the Senates

CHAPTER 7.—CASUAL VACANCIES IN THE SENATE.,
CONSTITUTION: SECTION. 15.

285, In paragraph 58. of its 1958 Report, the Committee referred to section 15 of the
Constitution in the following terms:—

Section 15 of the: Constitution deals with the filling of casual vacancics in the Senate. It provides, in the
first instance, that if a vacancy occurs in the place of a senator before the expiration of his term, the Parliament
of the State for which the senator was clested should. appoint a person to- fill the vacancy. Provision is made if
the Houses of Parliament of the State are not in session, for the Governor in Council of the State to make an
appointment to hold the place in the meantime, A person appointed by a State to fill a casual vacancy does not
necessarily hold the place for the unexpired portion of the vacating senator’s term. If, before the cxpiration of the
term, a general clection of members of the House of Representatives or an election of senators for the State accurs,
whichever is the carlier, a successor must be chosen at the clection to hold the place until the expiration of the. term.

286. Section 15 reads—

15. If the place of a senator becomes vacant before the expiration of his term of service, the Houses of
Parliament of the State for which he was chosen shall, sitting and voting together, choose a person to hold the
place unti] the expiration of the term, or uniil the election of a as i provided, whi first
happens. But if the Houses of Parliament of the State are not in scssion at the time when the vacancy is notified,
the Governor of the State, with the advice of the Executive Council thercof, may appoint a person to hold' the
place until the expiration of fourteen days after the beginning of the next session. of the Parliament of the State,
or until the election of a successor, whichever first happens.

At the next general clection of members of the House of Representatives, or at the next election of senators
for the State, whichever first happens, a successor shall, if the term has not then expired, be chosen to hold the
place from the date of his clection until the expiration of the term.

The name of any senator so chosen or appointed shall be certified by the Governor of the State to the
Governor-General,

RECOMMENDATION OF THE. COMMITTEE.

287. As the Committce has already reported to the Parliament, it sought a constitutional
formula to require the Parliament or Governor of a State in making an appointment to fill a casual
vacancy arising in the Senate, to choose some one who was a member of the same political party as
the senator whose place had become vacant. The Committee could not, however, find suitable
language which would have covered all possible contingencies and, at the same time, avoided reference
to political partics in the Constitution. By way of itlustration of the difficulties confronting the
Committee, it would have been necessary, in any constitutional alteration, to deal with possible cases of
a vacating senator who joined another party after election, became a member of another party because
that party succeeded the party in existence at the date of election or who, for that matter, was not a
member of any party. The difficulties proved to be insurmountable.

288. A State Parliament or Governor is not bound to choose as a successor to a vacating
senator some one belonging to that senator’s party or who subscribes to the platform which. the
senator supported when he was last elected as senator. To this extent, section 15 may be thought to
give expression to the concept at Federation of the Senate as a states house. But as the Committec
has. shown, elsewhere in this Report, the Senate has become primarily a party house and it would be
possible for an appointment under section 15 to disturb the balance of party strength in the Senate,
as for instance, if a State Parliament should replace a former government senator by some one
belonging to an opposition party. In the present period of proportional representation forthe election
of senators, such a choice could be sufficient to deprive a government of its majority in. the Senate.

289. There have. been instances in past years where State Parliaments have filled a casual
vacancy by appointing as a successor senator, some one of quite different political viewpoint to the
senator whose place became vacant before the expiration of his term. It 'is significant that, in the
cases which have occurred, the vacancies. have been filled by persons sympathetic to the side of
politics of the government in office in the State in which the appointment was made. This: suggests
that the criterion of the Senate as a states house was, in the particular instances, of little significance
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in the discharge of State functions under scction 15. In 1931, for example, a State Parhament in
which a Labour Government held officc appointed a Labour successor to a Nationalist senator and, in
1946, a State Parliament, in which. voting pursued party lines, appointed a Country Party man to
replace a Labour senator,

290. The Committee acknowledges that the instances just referred to have been the exceptions
and not the rule and it wishes to make it plain that, since proportional representation has been the
system for clecting senators, various State Parliaments have been called upen to make appointments
to fill a casual vacancy and, in. each instance, the State concerned has scrupulously observed the
principle which the Committee would have liked to incorporate in the Constitution,

291. At this juncture, the Committee merely reiterates its view, expressed in the first Report,
that all members who sat on the Committee thought the principle should continue to be observed
without exception so that the matter may become the subject of a constitutional convention or
understanding which political parties will always observe.

OTHER QUESTIONS ARISING UNDER SECTION 15,

292. Section 15 applies when the place of a senator becomes vacant before the “ expiration
of his term of service ”,

293. There is room for doubt whether section 15 is applicable where a senator dies, resigns
or becomes disqualified under section 45 of the Constitution before the division of senators into
classes under section 13 of the Constitution following a double dissolution. The doubt arises because,
under section 13 of the Constitution, following a dissolution of the Senate, the Senate has to meet in
order o allot terms to newly elected senators. Until this is done, scrators do not know whether
they will have three year or six year terms. The. Committee referred to the application of section 15
in paragraph 281 of Chapter 6, dealing with the rotation of senators. It recommended a draft
alteration to the Constitution to make the position clear, as to which see sub-section (6.) of the
proposed new section 13 set out in paragraph 284,

294, There is also some doubt whether, in the case of periodical Senate elections, a person
validly elected as a senator can be said to have a place which becomes vacant for purposes of section
15 if he dies or resigns before the commencement of his term. As section 13 now reads, the
term of a senator ordinarily begins on the 1st July following the day of his clection.

295. The Committee recommended in the first Report that the application of section 15
should be clarified by constitutional d The i also recc ded that the
disqualification provisions. of section 45 of the Constitution should apply in such a way that a
casual vacancy would undoubtedly arise from disqualification under the section even though a newly
elected senator’s term had not commenced.

296. If the Cc ittee’s recc ion affecting the terms of senators, which have been
discussed in Chapter 5, should become law, the amendment to section 15 which the Committee has
proposed would not be necessary because there would then be no question of a newly elected senator
having to await the expiration of a term of a retiring senator before he could take his place in the
Senate, Accordingly, the Committee has not, in this instance, thought fit.to have a draft constitutional
amendment prepared to give effect to its. proposals. R -4 o .

APPLICATION OF SECTION 15 IF Fixep TERMS FOR SENATORS ARE ABOLISHED.

297. A question could arise in connexion with the transition from a Senate in which
senators have been elected for fixed terms to a Senate in which one-half of the total number of
senators will ordinarily retire at each dissclution of the House of Representatives. Under the
proposed transitional provision set out in paragraph 261 of Chapter 5, a senator chosen to succeed
a senator with a fixed term would not commence to hold his place until, the expiration of the place
of the fixed term senator he has to succeed. There is a possibility that the newly chosen senator may
die or resign' or perhaps become disqualified under section 45 of the Constitution before he
commences to hold his place in the Senate. To remove any possible doubt as to the existence of a
vacancy within the meaning of section 15, in the event of such a happening; the Committee
recommends that the following sub-section should be added to the proposed section 13A. The
sub-section is already included in the draft set out in paragraph 261:—

(4.) Section fifteen of this Constitution shall apply in relation to a senator to whom sub-section (2) of
this section applies and who dies or resigns his place, or whose place becomes vacant in accordance with section
forty-five of this Constitution, before he to hold his place in accordance with that sub-section.

298. The reference to section 45 in' the sub-section is on the assumption that section 45
applies at once to 2 senator who is elected to succeed a fixed term senator upon the expiration of
the latter’s term. Without expressing a view one way or the other as to whether this is the legal
position, the. Committee proposes that any doubts as to the application of section 45 should be
dispelled by the' addition of a further sub-section in the transitional section, section 13a, which the
Committee proposes. should read’ as follows:—

(5.) Section forty-five of this Constitution shall apply in relation to a senator to whom sub-section (2.) of
this section applies as if he had commenced to hold his place forthwith upon: his election.
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299. As the Committee has already mentioned in paragraph 261, it does not regard the
inclusion of the proposed sub-sections (4.) and (5.) &s essential but, because questions could arise,
the Committee thinks that, on the whole, their inclusion is desirable.

CHAPTER §.—DIVISION OF STATES INTO ELECTORAL DIVISIONS.

RECOMMENDATIONS OF THE COMMITTEE.

300. The Committee reported that it considered a constitutional amendment should be made
to etisure that all electoral divisions for which members of the House of Representatives may be:
chosen were single member electorates and that the number of electors for eath division was, as
nearly as practicable, uniform. It has recominended (1958 Report, paragraph 66) an alteration of
the Constitution to provide that—

(1) the Parliament may make laws dividing each State into electoral divisions equal in
number to the aumber of members to be chosen in the State with one member to
be chosen for each division;

(2) upon the division of a State into electoral divisions, the number of electors in 4
division in a State should not exceed by rmore than one-tenth, or fall short of by
more than one-tenth, a quota ascertained by dividing the total number of electors
in the State by the number of members to be chosen in that State;

(3) the division of a State may be reviewed at any time but the division of every State
into electoral divisions should be reviewed at least once in every ten years and
where, upon review, the number of electors in a division in a State is foiind not
to be within one-tenth of the quota, there should be a further division of that
State into divisions;

(4) for the purposes of the division of each State into electoral divisions. and 4ny
subsequent division of a State into divisions, including the required d ial
review, the Governor-General in Council should be required to constitute an

Electoral Commission for each State to make recommendations to the Pailiament

in connexion with the division of the State into divisions;

(5) the division at any time of a State itito electoral divisions shiould not take place
until the Electoral Commiission constituted for the State has reported to the
Parliament; and

(6) each Electoral Commission should consist of not less than three members and all
}'iflecmrallJ Commissions in existence at the one time should have the same number
of members,

CONSTITUTIONAL POSITION.
301. Section 24 of the Constitution states that the House of Rep ivés'shall be cc d

of members directly chosen by the people of the Commonwealth and, further, that the number of
members chosen in the several States should be in proportion to the respective numbers of their people,

subject to the proviso that at least five members must be chosen for each original State,

302, Further, the section authorizes the Parliament to provide the manner of determining the
number of members to be chosen in each State. The section also conitains an interim clause for
determining the number of members until the Parliament otherwise provides. The Representation
Act. 1905-1938 now prescribes the method, based on the interim provision, of fixing thé number of
members to be chosen in each State.

303, Section 24 provides for determining the number of members for a State, 1t is left to
section 29 to state, in effect, that the Parliament may make-laws for determining the divisions in each
State for which members of the House of Representatives may be chosen and the number of
members to be chosen for each division. The section states that a division' shall not bé formed out
of parts of different. States, which means that the boundaries of the States also becomte boundaries of
clectoral divisions. The section reads—

29. Until the Parliament of the Commonwealth otherwise provides, the Parliament of any State may make
laws for determining the divisions in cach State for which members of' the House of Represcritatives may be

chosen, and the number of members to be chosen for each division. A division shall not.be formed' out of paris
of different States,

To the absence of other provision, each State shall be one clectorate.

304. Obviously section 29 leaves the. Commonwealth Parliament unfettered as to the means it
may adopt in dividing any State into electoral divisions. As the Committee observed in the first Report,
Parliament could cause the number of electors in one division in & State to be twice the number of
electors in another division of the same State or it could make. some divisions single member divisions
and, at the same time, provide that others should return mote than one member. )

305. The Parliament has exercised its powers under the section in Part IIf, of the
Commonwealth Electoral Act 1918-1953.

43
THE CONVENTION DEBATES.

306. Section 29 did not arouse much controversy among the Founders. The records of the
Debates show that, in 1891, the Founders agreed to a clause which provided that. the electoral
divisions of the several States should be' determined from time to time by the Parliaments of those
States, During the Adelaide Debates in 1897, however, the initial provision was changed to one under
which-the State Parliaments were.to possess the power only until the Parliament of the Commonwealth
otherwise provided and this decision was subsequently confirmed in the Melbourne session of 1898.

307. The sentence * A division shall not be formed out of parts of different States.” was
added at Melbourne because section 24 of the Constitution had been amended to read that the
members of the: House of Representatives shopld be chosen by “ the people of the Commonwealth
instead of by “ the people of the several States .

308. On the power of the Federal Parliament to take over from the States. the right to
determine electoral divisions, Quick and Garran commented that the State Iegislatures in the United
States had for many years practised the art of gerrymandering in the ise of their powers to
form Federal electoral divisions. The learned authors wrote—

‘The electoral divisions for the House of Representatives, in cach State, may, until the: Federal Parliament
interposes and deals with tho subject, be determined by the State legislatures, subject to the one restriction that
a division is. not to be formed'out of parts of different States. In America a similar power has been exercised by
the State legislatures withont' check for many years, and ¢lectoral divisions have been, for party purposes, ¢:=nrvcdf

P oy B ulation ©

out in a manner which led to grave scandal and di ‘This

constituehcies developed the art known as “ Gerrymandering *, so named because Essex, a district of Massachusetts
was, for political reasons, so curiously shaped as to suggest a resemblunce to a salamander, and Elbridge Gerry was
the Govemor of. the State who signed the bill. (See Bryce, Am. Comm, 2nd'ed. L. p. 121.) The grossly unjust
apportionment of population: of districts, made by partisan mapjorities in State Legi led o the
intervention of the Courts, and certain State Jaws which were clearly in violation of the equality enjoined in their
rtespective Constitutions were held invalid,

—(The Annotated Constitution of the Australian C

Ith, at pages 465-466.)

THE DISTRIBUTION OF STATES INTO DIVISIONS UNDER THE COMMONWEALTH ELECTORAL ACT.

309. As the Committee has plready mentioned, the Commonwealth Parliament has, in the
Commonwealth Electoral Act, exerclsed ifs powers under section 29 of the Constitution,

310. Part TIl. of the Act requires each State to be divided into the same number of electoral
divisions as_the number of members to be chosen. for the State and one member has to be chosen
for each division. There has not, in the history of the Commonwealth Parliament, been any
division returning more than one member.

311. For the purpose of distributing a State into divisions, the Act authorizes the Governor-
General to appoint three Distribution Commissioners. ~The function of the Distribution
Commissioners is to draw up a proposed distribution of a State into divisions. Of the three Distribution
Commissioners for a State, one must be the Chigf Electoral Officer or an officer having similar
qualifications. and, if his services are obtainable, one must be the Surveyor-General of the State
or an officer with similar qualifications.

312, The machinery of redistribution under the Act muyst be set in motjon by the Chicf
Electoral Officer ascertaining a quota of electors for each State by dividing the whole number of
electors in a State, as nearly as can be ascertained, by the number of members to be chosen for
the State, After the quota for a State has begn ascertained, the Distribution Commissioners may
proceed to a propose(cil distribution. In sp doing, they are required to have regard to the matters
specifically laid down in section 19 of the Act. The section reads as follows:— o ‘

19. In making any proposed distribution of a State into Divisions the Distribution Commissioners shall give
due consideration to—
(2) Community or diversity of interest,
(b} Means of communigation,.
{c) Physical features,, .
(d) Existing boundaries of Divisions and Subdivisions,
O e ot for the distributi d the Distribution Commissioners

j be the basis for the distribution, an
r?xg' s:n}’o’;:tamnea:gnd;ef qliota Of ﬂigl‘l’:?:?caél but in no case shall the quota be departed from
to & greater extent than one-fifth more or onc-fifth less.

313. Section 24 of the Act provides for a_proglamaticn of divisions if both Houses of the
Parliament by resolution approve a proposed redistribution. The section also authorizes the Minister
to direct a fresh distribution if either House: disapproves the proposed distribution. submitted to it by
the Commissioners. ‘Thus, Parliament retains the final authority in the matter of redistribution.

314. Secti¥n 25 of the Act sets forth the occasions on which the redistribution of a State must

be undertaken. The occasions are— .
(®) whenever an alteration is made in the number of Members of the House of Representatives to be elected
for the State;, and:
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(b) whenever in one-fourth of the: Divisions of the State the number of the electors differs. from a quota
ascertained in the manner provided in this Part to a greater. extent than one-fifth more. or one-fifth
less; and

(c) at such other times as the Governor-General thinks fit.

315, The Committee acknowledges that the tedistributions which have occurred since
Federation, that is in 1903, 1906, 1912, 1922, 1937, 1948 and 1955, have-been strictly in accordance
with the Act. Moreover, except for the period during which World War IL intervened, they have been
at sufficient intervals to safeguard: the parliamentary system of government against abuse.

316. The C ittee feels cc ined to say, h , that the one-fifth margin.on either side
of the quota for a State which the Act allows may disturb quite seriously a principle which the
Committee believes to be beyond question in the election, of members. of the national Parliament of &
Federation, namely, that the votes of the electors should, as: far as possible, be accorded equal value,
The full application of the margin each way to two divisions in a State could result in the number of
electors in one division totalling 50" per cent. more than the number of electors in the other division,
Such a possible disparity in the value of votes is inconsistent. with the full realization of democracy.

DESIRABILITY OF A CONSTITUTIONAL SAFEGUARD,

X 317. The Committee has, in the course of its constitutional review, been concerned to preserve
or increase the flexibility of the Constitution wherever practicable. In this instance, the Committee’s
proposals impose some restrictions on the power of the Parliament to-deal with the determination of
the electoral divisions in each State.. Yet the Committee feels that developments. since. Federation now
make it provident to include in the Constitution itself provisions. to require the regular redistribution
of States into single electoral divisions with. near uniformity in- the number of enrolled voters. in. each
division in a State.

318. ‘The inherent flexibility of the present section 29 may, it seems, have been dictated in part
by the consciousness of the Founders that, if more specific or complicated provisions had' been
included, it would have prejudiced the acceptance of the Constitution at the: referenda subsequently
held in the various colonies.

319, Another relevant fact is that in 1900 there was no compulsory voting, but compulsory
voting has been a feature of Federal elections since 1924 and: is, moreover, as far as the Committee is
able to foresee, likely to endure.

320. Compulsory voting makes it possible for a government which the electors have returned
to.claim quite validly that it represents the majority opinion; it also makes all the adult members of the
community participants in the affairs of government and acts as a stimulus to. the democratic way of
life. ‘These purposes tend to be defeated. if electorates can be-so-arranged that some contain far fewer
electors than others,

321, The main principles of the Electoral Act, so basic to our form of parliamentary
government, have stood practically unchanged despite the many changes which have occurred in the
course of the development of the Commonwealth and it is, in. the Committee’s opinion,. fitting that
they should have the safeguard now of being written into the Constitution.

322. If the Constitution should be altered, as the Committee recommends, to. provide that
each division' of a State should return one member of the House of Representatives and' that the
number of electors enrolled in each division in a State should be as nearly as practicable uniform,
an important step will have been taken amounting in substance. to. a constitutional assurance -or'
guarantee to each individual elector of a fair value for his vote,

323. The principles of distribution: which the Committee recommends to be inserted in the
Constitution do not affect the number of members of the House of Representatives chosen in a State.
The Committee’s proposals. operate purely within the limits of each State, ‘the number of members of
which is determined under section 24 of the. Constitution with 2 minimum of five. for each original
State or, in the case of a new State, by action of the Federal Parliament: taken initially uhder section
121 of the Constitution.

324. The Commonwealth Constitution does not provide many guarantees.of individual rights
although there are some provisions. which afford personal protection. Section 51 (xxxi.), for example,
requires the payment of just terms for property acquired for purposes of the Commonwealth' and, in
this way, a person is protected from. arbitrary. confiscation of his property orfrom acquisition. at less'
than just terms. Section 92, as interpreted, accords to individuals the right to engage freely in interstate
trade and commerce. Section 116 offers a safeguard to the freedom, of religion by preventing the
Commonwealth from making any law for the establishment of-any religion or'for prohibiting the free

exercise of any religion. K]

325 Nevertheless, it remains true, in keeping with the British system .of parliamentary
government, inherited from the Parliament at Westminster, that there is no charter of individual
rights or liberties in the Commonwealth Constitution so commonly found in the written: constitutions
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of other countries, including many of the new instruments of government which have come into
existence since the end of World War 11,

326. Since Federation, there has been a marked increase in the authority of governments
throughout the world and there have been constant threats in different parts of the world to individual
freedoms, including freedoms of person, speech and assembly. In some cases, personal freedom has
never been realized and in others there has been mass suppression of individual rights frequently in
assocfation with: the overthrow of parliamentary institutions, In fact, the major armed conflicts of

‘the present century have largely revolved around the liberties of the individual.  Australia’s early

entry into World War IL. was a festation of the cc ity's antipathy to the suppression of
personal liberties. The freedom of individual expression is much sought after by men and a prized
possession of the countries in' which it can be realized. The Charter of the United Nations and the
Universal Declaration of Human Rights are further signs of international interest in human rights.

327. The Committee was strongly urged to recommend the incorporation in the Constitution
of basic human freedoms. Among the representations it reccived were those of the Institute of
Public Affairs (New South Wales) which, through Counsel, put the view that the basic rights of the
people should not be capable of abrogation %y the act of temporary political majorities. The
Institute also observed that, as the years went on, Australia would have a much more mixed population
and. with the %reatcr complexities of modern government it was important to acknowledge that there
were basic rights.

328. The Committee concluded that the absence of constitutional guarantees in the
Commonwealth: Constitution. had not prevented the: rule of law from characterizing the Australian
way of life. The Committee believes that as long as governments are democratically elected and
there is. full parliamentary responsibility to the electors, the protection of personal rights will, in
practice; be secure in Australia. The Committee has not chosen, therefore, to recommend the
writing into the Constitution, of a charter of individual liberties. Instead, the Committee considers
it appropriate, at this stage of Federal history and having regard to recent and contemporary world
events, to recommend a constitutional amendment to protect the position of the elector and the
democratic processes essential to the proper functioning of the Federal Parliament.

329. Thus, the Committee concluded that it should recommend the inclusion in the
Constitution of provisions ensuring the regular review of the electoral divisions of each State and
also accord  near uniformity to the value accorded: to the votes. of the electors for each of the States.

330. One form of gerrymandering is the creation of electoral divisions in which there are
substantial disparities in the number of enrolled' voters so securing for a political party greater
representation than. it should have. In all its forms, the device is. thoroughly subversive of the
democratic process. In making possible minority governments, the majority can be deprived of the
government of its choice and the way is opened for arbitrary action impairing the freedom of the
individual even though that action stands condemned by the majority of people who comprise the
electors of the Commonwealth,

PROPOSED CONSTITUTIONAL ALTERATIONS TO ENSURE THE EQUITABLE DISTRIBUTION OF STATES INTO
DIVISIONS.

331. The: Committee decided that it could not do better than to take certain long standing
principles of the Electoral Act to provide the basic framework of its constitutional proposals.

Role of the Parliament. .

332, Section 29 of the Constitution does not permit the Parliament to vacate its power to
make Jaws for determining the electoral divisions in- each. State and nothing in the Electoral Act
relieves the Parliament of the need to approve a proposed division under the Act. Convinced of the
inherent strength: of parliamentary government, the Committee b:lieves that the legislative body and
not an extra-legislative: body, lacking in popular responsibility, should continue to be the final
repository of legal power, The exercise of power, however, should be subject to the safeguards
which the Committee has recommended.

Single Member Divisions.

333, The Commonwealth Parliament has observed the principle that one member of the
House of Représentatives should be chosen for each division of a State. The Committee believes
that any departure from thé principle: would lessen contact t bers and their electors and it
is important that this. should not occur in a country as large as Australia. The principle also
operates to prévént single member and plural member divisions being established in the: same State
or single member divisions in one State.and plural member divisions in another State. Unquestionably,
there should be uniform treatment of electoral divisions throughout the Commonwealth.
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334. Accordingly, the Committee has recommended that the Constitution should lay it down
that one member only must be chosen for each electoral division of a State.

Fixed One-tenth Margins.

335. The crux of the Compmittee’s rect dations is that the Constitution, shonld. require
the Parliament to exercise its discretion, in making. laws for determining electoral divisions, in such-a
way as to ensure approximate uniformity in the number of electors for each division into: which a
State is divided. e Electoral Act allows the Distribution Commissioners to submit. proposed
divisions for a State in which the number. of electors in a. diyisiop may vary as much-as ope-fifth
either way from the State quota. In paragraph 316 above, the Committee stated that a margin of
this <s>rder was capable of creating serious inequality in the. number of ¢lectors.in particular divisions
in a State,

336. Whilst appreciating that complete ypiformity in numbers, upon redistribution is not
racticable, the Committee considers that a permissible margin-of one-tenth on.either side of the quota
or a State should allow sufficient flexibility in determining the eletoral divisjons for the election of
members of the House of Representatives of the Federal Parliament. The adoption. of a maximum
margin of one-tenth would make a very material contributjon towards preventing possible
manipulation of the divisional structure of a State for political purposes, Since this aspect of the
Committee’s proposal involves a restriction of the margin of allowance which the Electoral Act
permits, it will be examined at some length in paragraphs 345-364 hereunder.

Decennial Review of Electaral Divisions:

337, The C i has also recc ded that the division of every State into divisions
should be reviewed at least once in every ten years, and that where upon the general review being
undertaken the number of electors in a division in & State is found not to be within one-tenth -of the
quota for that State, there should be a further division of that State-into divisions.

338. The Act does not, at present, require a seview of electoral divisions at fixed periods, but
it is.imp in the C ittee’s view, if the objective.of avoiding dispropostion of numbers.in the
electoral divisions is to be achieved, that there should' be some machinery requiring periodic review.
Otherwise electoral divisions originally fixed in conformity with the requirements which the Committee
has recommended could, over a period: of years, become-seriously out-of adjustment and:yet nothing
be done about it. Under the Committee’s proposal it would be necessary upon redistribution ‘to bring
all divisions within a one-tenth margin of the quota in a.State at least once every ten years,

339, It remains open to the Parliament, without being obligatory, under the proposal to make
laws for the review of the divisions of individual Statcs to be undertaken at' greater frequency.

Formation of Electoral Commissions.

340. The Act now provides for three Distribution Commissioners in each State to undertake
the spade work of redistribution. ‘The Committec considers that the practice of having indepéndent
Commissioners to do this work should be written into the Constitution and so make it obligatory in
connexion with all future redistributions,

341. Tt is recommended that the Governor-General in Council should appoint an Electoral
Commission for cach State to make recommendations to the Parliament in conngxion with. the division
of a State into divisions, Each Commission shou]d consist of not less than three membess and all
Commissions in existence at the one time, as for ¢xample when the proposed: decennial review is being
undertaken, should have the same number of members.

) Responsibility of the Parliament.

342. The Committec proposes that the Parliament may authorize the division of a‘State into
divisions only after receiving the report of the relevant Electoral Commission, The Parliament. shou]d
have the pawer to refer a proposed distribution back to a Commission. Although no ‘division of 2
State should be made until the Commission has reported, the Commi does not nd that
the Parliament should be precluded from anthoyizing a division which a Commission. has npt
recommended, ’

343, The Committee repeats that the final determination of electoral boundaries should
continue to be the Parliament’s responsibility. The Committee’s. concern is that the Constitution
should provide the manner in which that responsibility is to be discharged and that the Parliament’s
power will not be exercised beyond the limits Iaid down in the proposed: constitutional alteration.

., 344. To sum up, the Parliament’s powers to make laws for dividing States into electoral
divisions. will be governed by the. requirements that there must only be single member electorates, the
groundwork of distribution and redistribution is to be performed by the Electoral Commissions, there
must be a review of the entire divisional structure cf every State at least once every ten yeays, and the
bnun_danes of every division of a State must be so drawn that the number of electors enrolled jn each
division is within one-tenth of the quota for the State. .
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SUFFICIENCY OF 4 ONE-TENTH MARGIN OF ALLOWANGCE.

345, The Committee considered the extent of the problems which would arise from inserting
in the Constitution. a requirement that no division in a State should depart from the quota for that
State to 3 greater extent than one-tenth more or one-tenth less. The Committee was assisted in its
task by the then Chief Electoral Officer for the Commonwealth, Mr. L. Ainsworth, who also obtained
the views of the Commonwealth Electoral Officer and the Surveyor-General for each of the States.
The preponderance of that opinion was clearly in favour of retaining the marginal allowance at the
existing ane-fifth fraction.

346. Undoybtedly, it would be easicr to apply. 2 one-fifth margin th:m'to “{ork w1thm the
limits of a one-tenth marginal allowance from quofa. Nevertheless, the Committee is satisfied that
the problems. of applying a one-tenth margin are quite manageable.

347, In. order to keep the matter in its proper perspective, it should be appreciated that in
the' redistribution which took' effect in 1937, of the 74 State electoral divisions, only six were
determined with an enrolment which departed from the quota for a State by more than one-tenth.
Qnly one of the six divisions exceeded a 15 per cept, margin. In the 1948 redistribution,. the quota
was excegded by more than onesenth in fifteen of the 121 State. divisions, In nine of the fifteen
divisions, however, the departure from quota did not exceed 123 per cent. The enrolment departed
from the guota. by more than 15 per cent. in only ong division. In the 1955 redxsgl_‘lbunon, only
cight divisions out of a. total of 122 State divisiops had an d enroll ding the quota
by more than one-tenth, Only three of the eight divisions had margins in excess of 12% per cent.
Details, by States, for the redistributions mentioned were as foflows:—

N Number ormvx;lo;u wit i/;;h{lép from Quota Exceeding 10%.
State. ) 105124 % 123%-15%. 15%-114%. i 174%-20%.
More. ! Lew. | More. Les. Mare. I Le. | Mom. Less.
1937 Redistribution,
Wew South Wales PO LN . .- BRE .
Victoria: . .- 2 . . . . N
Queensland .. | e L e . .- . .
South Ausu-alia] | . 4 .o 1 ;
oo s No Redisribution. ' '
. ) .
Tod .. o] 3 | . |t | 1 | ] |
- - ) 1 T T 4 1
1948 Redistribution,
New South Wates: . . . i ) S . .
Victorig. .. .~ . 2 .- oL .. T
Queensland ,, o 3 1 e o . " o .
South Australia . o . .. . oy e
‘Western Australia . 2 1 1 A 1 . 1
Total .. PP 5 ' 4 1 ' 4 . 1
1955 Redistribution,
New South Wales P - t . . ‘ ‘
Victoria . P N . . e EE . . 1
Queensland . . 1 3 [ . . i . 1
South Australia . “ .“ [ .. 1 T b
Western Australia .. .y .- . . .- . .
Tasmania ... . 1 d t ve " T A .
Total .. .l 2 D 1 [ER R o 1

The Problem; of Large-area Electorates.

348, One-of the main problems. in the creation of electoral divisions arises from the uneven
dispersal of the Australian population. Most people live in.thé: capital cities of the States and large
ageas are very sparscly populated, As a consequence there are in four States, New South Wales,
Queepsland, South Australia and Western Australia, rural electorates of greater area than the State
of Victoria. )
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349. In the 1955 redistribution there were, however, only three very large divisions,

Darling, Kennedy and Kalgoorlie, outside the one-tenth margin of allowance. Details were as

follows:—

State, Quot. Division.  huesed | P}?ﬂ::\iﬂ
New South Wales .. . . . 43,482 | Darling .. .. . | 38486 1.5
Queensland' o . . . 41,309 | Kennedy . 33,906 17.9
Western Australia .. o o . 37,378 | Kalgootjic .. 32,159 14.0

Three other divisions of exceptional size, Grey in South Australia, and Leichhardt and Maranoa
in Queensland were 1.1 per cent., 2 per cent. and 9.8 per cent., respectively, below quota.

350. Darling, Kennedy and Kalgoorlie are large divisions by any standard. Kalgoorlie has
an area of almost 899,000 square miles out of a total area of 976,000 square miles for the whole of
Western Australia; Kennedy occupies 283,600 square miles out of Queensland’s total area of
670,500 square miles and Darling occupies 42 per cent. of the total area of New South Wales, which
is 309,400 square miles, If a one-tenth margin had to. be satisfied there would presumably be some
increase in the area of these divisions. Kennedy, for example, which is primarily an inland electorate,
would probably include a larger coastal belt than it has at present. In the preparation of a
proposed redistribution of a State, the Distribution Commissioners enjoy substantial discretion so
that they might achieve the most equitable results possible, They are required to pay regard to the
considerations laid down in section 19 of the Act which include community or diversity of interest,
means of communication and physical features, But, in the opinion of the Committee, it is quite
unrealistic to imagine that in. electorates covering more than 100,000 square miles, the reduction of
the permissible margin from one-fifth to one-tenth will produce any vastly different results.
Community of interest and the other factors mentioned in section 19 can mean a great deal in
drawing the boundaries of divisions of small areas, but they become rather unreal in the determination
of the boundaries of the mammoth divisions which exist in four States.

351, Tt is the Committee’s view that each large division can be fitted into a marginal allowance
of one-tenth without frustration of the purposes of section 19. The same legal considerations have
applied to the last three redistributions, but the assessed enrolment of Kalgoorlie, Darling and
Kennedy, for purposes of the redistribution in 1937, was, in each case, considerably greater than the
(lllglgtsa determined for each of the States concerned for purposes of the redistributions in 1948 and

352. A steady increase in the population of the undeveloped areas of Australia, accompanied
by an increase in the number of members of the House of Representatives to meet the requirements of
a general increase in population, is needed to make possible a substantial reduction in the
size of the large divisions in Australia, In this connexion, the Committee refers again to its proposal
considered in Chapter 3 that the number of members of the House of Representatives should no longer
be tied to the number of senators, but that the Parliament should be authorized to increase the number
of members of the House of Representatives provided that the total number of members elected in
each of the States does not exceed on the average one member for every 80,000 persons..

Effects of Population Changes.

353. A merit of allowing divisions to be fixed within one-fifth limits of the quota for a State
is the latitude it allows the Distribution Commissioners in taking account of likely population changes.
As the population of each State increases, most electorates will continue to have more electors, but
increases do not occur uniformly. Progressive industrialization and the establishment of new areas
of settlement can produce very rapid increases in some electorates. Again, sometimes people move
away from old-established centres causing a fall in the number of electors in the covering electoral
divisions. Quite properly, Distribution Commissioners take account of these factors. They have, in
unusual cases, upon redistribution, fixed the assessed enrolment of a division at a figure which departs
from the State quota by more than a one-tenth margin,

354. There were two prominent cases in the redistribution of 1955,

355. The assessed enrolment of the division of Bonython in South Australia was 35,310 or
15.3 per cent. below the quota for the State. By the time of the general election in 1958, the number
of voters on the roll had increased to 48,655, a figure not only in excess of the quota determined for
purposes of the 1955 redistribution, but also exceeding a quota determined' having regard to total
State enrolment immediately before the election.

356. In excess of a State quota, there was the case of the division of Brisbane in which assessed
enrolment was 46,279 or 12.0: per cent, above the State quota of 41,309 in 1955, but at the election
in 1958 there were only 41,196 enrolled electors.
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357. The Committee mentions too: the division of Franklin in Tasmania which numbered
30,570 electors in the 1955 distribution or 11.7 per cent, below the State quota. At the general
election in 1958, the number of electors in the division had increased to 35,130 or slightly more
than the 1955 quota of 34,611,

358. The Committee considers that the advantages of a one-fifth margin to take account of
probable population changes are, at best, qualified.

359. The full utilization of a one-fifth margin above or below a State quota means, as the
Committee has already pointed out, that the number of electors in a division of one-fifth above quota
wilt be one-half more than the number of electors in a division determined at one-fifth below the
quota. If an election should occur not long after redistribution, a very obvious disparity in the value
accorded to votes may result. Instances have occurred in the past. For example, the redistribution
in 1948 was followed by a general election in 1949. The division of Gippsland in Victoria had an
estimated enrolment of 35,108 or 14.3 per cent. below the State quota of 40,965. Enrolment for the
division for the purpose of the election in 1949 was, however, 36,024, which was still 12.1 per cent,
below-the 1948 quota. At the general clection in May, 1954, the number of clectors on the rolls was
38,891, still below the quota in 1948,

360. Indeed, the experience of the 1949 election showed that there could be cases where the
adoption. of a margin exceeding one-tenth has restlted, by the time of election, in a situation of
greater disproportion than. as at the date of redistribution. For example, the division of Curtin in
Western Australia had an assessed enrolment of 42,593 or 13.1 per cent. above the State quota of
37,652 in 1948, but the number of enrolled electors for the election in the following year was 43,559
or 15,7 per cent. above the quota. In the division of Fisher, in Queenslanfi, 1948 assessed enrolment
was 10:8 per cent. above quota, but by the time the election came around it was 14.7 per cent. above
the quota of the previous year. In the division of Ryan, in the same State, there was an 11.4 per cent.
departure. from quota at redistribution, but the total number of electors enrolled in that division for
the general election in the following year was 20 per cent. above the quota. N

361. In the Committee’s judgment, it is more equitable and democratic for a division to
conform at the outset to 2 one-tenth margin, even though it may later exceed the margin rather than
that the division should initially exceed a one-tenth margin and be made dependent upon subsequent
population changes to bring about some adjustment,

Redistribution in Practice. .

362. Apart from the occurrence of special features, associated with the creation of a division,
of sparseness of population or a rapidly changing population, already discussed, the Committee
visualizes that the narrowing of the margin of allowance which it proposes will not materially impede
the carrying out of redistributions nor should it make for much more frequent redistributions.

363. As the Committee. has mentioned, the factors taken into account in arranging electoral
boundaries when there were only 74 divisions in the six States are similar to those which apply now
that there are 122 State electoral divisions. In the 1955 redistribution, the estimated number of
electors for the division of Eden-Monaro in New South Wales was 41.97l,vygt_enrolmt=..nt for purposes
of the: 1937 redistribution was estimated at 50,444. In Victoria, in the division pf Gippsland, it was
40,952 in- 1955 compared with 48,818 in 1937. Maranoa, in Queensland, comprised 37:262 electors
in 1955, but for the 1937 redistribution had an estimated enrolment of 48,313, Hmdmars.h, in
South Australia, for the same years had an estimated enrolment of 42,152 and 61,537 respectively.
In Western Australia, the division of Fremantle had 39,549 in the .1955 r'edlst_nbunon com?are,d
with an estimated 56,399 electors in the 1937 adjustment. Therg is no{hmg, in t_he Committee’s
opinion, to suggest that the criteria applicable in a redistribution are insufficiently flexible to absorb a
narrowing of the margin from one-fifth to one-tenth. N

364. The Committee repeats, moreover, that, although its proposal requires a redistribution to
be conducted in accordance with the narrower margin, a redistribution is obligatory only once in every
ten years. If, in the meantime, some divisions in a State should have enrolments in excess of a
margin of one-tenth from the quota for a State, it is in the discretion of the Parliament as to whether
a distribution should be undertaken. Meanwhile, the existence of the constitutional sanction should
discourage governments from allowing anomalies in the size of eclectorates to continue without
adjustment.

RECOMMENDATIONS AND DRAFT CONSTITUTIONAL ALTERATIONS.

365. Accordingly, the Committce has recommended that the Constitution be altered to
provide that— ) o )
(1) the Parliament, may make laws dividing each State into electoral divisions equal in
number to the number of members to be chosen in the State with one. member to
be chosen for each division; .
(2). upon the division of a State into- clectoral divisions, the number of electors in a
division in a State should not exceed by more than one-tenth, or fall short of by
more than one-tenth, a quota ascertained by dividing the total number of electors
in the State by the number of members to be chosen in that State;
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(3) the division of a State may be reviewed: at any time but the division of every State
into electoral divisions should be reviewed at least once im every ten years. and
where, upon review, the number of electors in a division in & State is found not
to be within one-tenth of the quota, there should be a further division, of that
State into divisions;

(4) for the purposes of the division of each State into electoral divisions' and any
subsequent division. of a State into_divisions, including the required” decennial
review, the Governor-General in Council should be required to constitute ap
Electoral Comumission far gach State to make recommendations ta the Parliament
in connexion with the division of the State into divigions;

(5) the diyision at any time of a State into electoral divisions shonld not take place
until the Electoral Commission. constituted for the State hes Teparted to- the
Parliament; and

(6) each Electoral Commission should consist of not: less than three: members and all
Electoral Commissions in existence at the one time should have the same number

of members.
366. Impleme tion of the Committee’s r dations involves the: repeal of sectjon 29
of the Constitution, It is convenient to express: the C ittee’s rece dati which are, of

course, detailed and explicit, in five: separate sections to replace the existing; section i9;

. 367. A new section 29 requires, in sub-section (1.), that the Parliament divide each State
into the same number of electoral divisions gs the number of members. to be chosen for the State,
with one member for each djvision,

368. Sub-section (2.) provides that the number of electors in any division of a State should
not be grenter or less than one-tenth of a quota for the State determined by dividing the number of
electors in the State by the number of members to be chosen in the State,

... 369, Sub-section (3.) states that the Parliament shall not divide a State into ¢lectoral
divisions unless an Electoral Commission for the State has reviewed the existing division of the State
and made a report to the Parliament. The sub-section also states that the division of a State shall

first take effect at the first general election following the making of the division,

370. In observing the requirements of sub-section (2.), the Parliament could scarcely be
expected to have regard to the actual number of electors at the date on which it makes. the Iaw for
the division of each State. The ground work of distribution which js, under the Committee’s
grgpogals,) entrusted to Electoral C issi will have co d, perhaps, several months

dingly, sub-section (4.) of the new section authorizes the Parliament 'to' declare
by law the number of electors in a State and in each electoral division of the State as at a, base date
which the Commission for the State selects for the purpose of undertaking its review. At the same
time, the sub-section leaves it open to the Parliament to determing a later date if it wishes, Whilst
the Committee contemplates that the Parliament would ordinarily choose the same date' as an
Electoral Commission, for the purposes of determining the number of electors in. a State' or part of
a State, the selection of a later date would give it an opportunity to review the work of a
Commission if, for example, for some reason, substantial population changes were to occur after the
base date selected by the Commission and before the. actual division of States into divisions by the
Parliament under sub-section (1.) of the proposed section,

371. The pew draft section 29, which the Committee proposes, reads—
29,—(1.) For the purposes of the election of members of the House of Representatives, the :

- s . Ny . " Blectona?
Parliament shall, from time to time, divide each State into clectoral divisions equal ig numbclr tso the """’g;"‘
number of members to be chosen in the State, One member shall be chosen for each. electoral divjsion,.

(2) The division of a State into clectoral divisions shall be such that the numb: i
clectoral division who are qualified as electors of members of the House of Repmxeut‘;tiv:: £ persons in exch
(a) is not less than ninc-tenths of a quoty determined by dividing the number of parsops in the State who

are 5o qualified by the number of members of the Hounse of i i
e o dalie ¢ of Reprosentatives o be chosen in

(b) does not exceed that quota by more than one-tenth of the quota,
(3) A division of a State info eclegtoral divisionge—
(@) shall not be made unless an Electoral Commission: for the State has, under section t i
) el R A L ] -nine B
of this Constitution, reviewed the existing division and made a rcpc;rt of the rcsulls‘g;c;ltg;;vicw;

and
() shall first take effect at the general election next following the making of the division,

({..) For the purposes of a division of a State into clectoral divisions uader this section, the number of
Persons in the State who arc qualified as electors of members, of the House of Representatives and the number
of such. persons in each electoral division shall be taken to be: the numbers declared by the Jaw by which the
division is made to have been the respective: numbers of those persons ascettained, as. néarly as practicable, at a
date specified in the law, being a date not catlier than the date adopfed by the Electoral Commission fo;- the
State as the base date for the purposes of its review of the cxisting diyision,
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372, The second new'section which the Committee proposes, 15 to make provision for the
periodic review of electoral divisions. It authorizes the Governor-General In Council to direct a
revié of a State divisional structure and requires 4 direction for the review of the divisions of all
States. at the same time at intervals not exceeding ten years. It further requires a direction by the
Governor-General whenever an alteration is made in the number of members of the House of
Representatives to be chosen in a State.

373. The draft section readg—

294—~(1) The Governor-General in Council may at any time direct that the division of b Reviewof
State or States into clectoral divisiohs shall be: reviewed Slestoral.

(2 A dircction under this section in relation to all the States shall be given' from time to: time, and mnot
more than ten years shall elapse between the giving of one such direction and the giving of the next following,
such direction.

(3.) Whenever an alteration is made in the number of members of the House of Representatives to be
chosen in a State, a direction under this section shall be given in relation to that State.

374. Another draft section, section 29, deals with the manner of review of electoral
divisions. An Electoral Commission, constituted for each State separately, is charged with the
function of carrying out the review of the division of a State, For' the purposes of review, the
Electoral Commission for a Statc must, under sub-section (2.), adopt a base date at which the
nuriber of electors in the State concerned, or in any division or part of the State, should be
ascertained, It is on the figures so ascertained that the Commission is to undertake its review and
recommend the division of the State into electoral divisions, none of which may depart from the
quota for the State by more than one-tenth.

, 375. Where, upon review, the Commission finds that the number of electors of an existing
division at.the base date departs from the State quota by more than one-tenth, it has to report to the
Parliament recommending new electoral divisions, The Commission must also report if it considers
that for any other reason a new division of the State should be made.

376, The proposed new section reads—
29B~—(1) A review of the division of a State into clectoral divislons shall be carried out by Maaserof

an Blectoral Commission constituted for the State, and the. Electoral Commission shall report the Sview of
results of its review to cach House of the Parliament. dlyislons.

(2.) For the purposes. of a review under this scction, the Electoral Commission shall adopt a date, being as
recent a date as is practicable, as the base date for the purposes of the review, and the number of persons in
the State, or in a part of the State, who are qualificd. as electors of members of the House of Representatives
shall be ascertainéd, as nearly as practicable, as at that date.

(3.) Where, upon a review under this section—

(a) the Electoral Commission finds that, at the basc date, the existing division no longer complied
with the requirements of sub-section (2.) of section twenty-nine of this Constitution; or
(b) the Electoral Commission is of opinion that, for any other reason, a new division should.be made,
the Efectoral Commission. shall report that a new: division should be made and shall, in its report, recommend’
electoral divisions into which the State might properly be divided.

377. A further section, section 29¢, authorizes the Parliament to make laws for carrying
the three. preceding sections into effect, including laws with respect to the matters to be taken into:
consideration by Electoral Commissions and the furnishing of additional Reports by a Commission.
The section also states that each Commission shall consist of not less than three members and all
Elctoral Commissions in ekistence at the one time, as for example, when a decennial review of all
States. i being undertaken, must have the same number of members.

378, The draft section 29¢ reads—
29¢.—(1.) Subject to this section, the Parliament may make laws for carrying Yhe last three ’c’x’xfc" to slve
preceding sections into effect, including laws with respect to— Sections. 29,
{a) the constitution and procedure of Electoral Commissions; 292 and 29,
(b) the matters to be taken into consideration by Electoral Commissions; and
{c) the furnishing of further reports by an Electoral Commission that has made a report.
(2.) Bach Electoral Commission shall consist of not less than three members, and all Electoral Commissions
in existence at the one time shall have the same number of members,

379. The remaining section, séction 290, which the Committee proposes is. merely a
transitional provision to deal with the changeover from the present constitutional position.

380, The proposed mew section reads—
29p~(1) Until the first division of a State into electoral divisions after the date of Transitional
of the Constitution Alteration ( ) 1960, the clectoral divisions that would, if g Fovision.

general clection of members of the House of chresentaﬁvqs had been held immcdiatc]y before that date, have been
applicable for the purposes of that elettion shall t to be the el divisions i in that State
for. the purpases of generel elections of members of that House. . .

(2.) The first direction in of sub-section (2.) of sectlon twenty-nitie & of this Constitution shall
be given not later than the day of One thousand ninc hundred and. sixty-four.
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(3.). For the purposes of an election to fill a casual vacancy held before the first general. election of
members of the House of Representatives after the date of of_ lhc Constitution Alteration

) 1960, the clectoral division applicable shall be the clectoral division for which the member
whose place has become vacant was chosen,

CHAPTER 9.—RECKONING OF POPULATION.

RECOMMENDATION OF THE COMMITTEE.

381, Paragraph 69 of the Committee’s Report tabled in 1958, contains. a recommendation
that section 127 of the Constitution should be repealed:

OPERATION.OF SECTION 127,
382. Section 127 reads— .

In reckoning, the numbers of the people of the Commonwealth, or of a Sfate or other part of the.

Commonwealth, aboriginal natives shall not be counted.

383. Apart from its statistical significance, the main effect of section 127 is to preclude the

aboriginal population of a State from being taken into account when determining, the number of

members of the House of Representatives to be chosen for'the State. Section 24 of the Constitution
provides' that the number of members chosen in the several States should be in proportion to the
respective numbers of the people of each State.

384, The Committee has, in Chapter 3 of this Report, recommended substantial alterations
to-section 24 but the number of members to be chosen in the several States would remain in proportion

to population. Accordingly, the rec ded' repcal of section 127 is relevant to section 24 as it
now stands or as the Committee proposes it should be altered.
385. A draft clause was included, without di ion, in the Cc Ith of Australia

Bill of 1891 which read as follows:—

In reckoning the numbers of the people of a State or other part of the Commonwealth, aboriginal
natives of Australia shall not be counted.

386. The clause was discussed at the Adelaide session in 1897 when the words “of
Australia” were omitted, It was proposed during the Melbourne Debates in 1898 that the clause
should also extend to aliens who were not naturalized as well as to aborigines but it appeared that
some members of the Convention were under the impression that the clause was connected with
the eligibility of aborigines to be electors of the Commonwealth. Edmund. Barton said. that section
127 was a statistical provision and had “ reference solely to the reckoning of the number of people of
a state when the whole population has to be counted, and where it would not be considered fair to
include the aborigines.”. (Ci fon Debates, Melbourne, 1898, Vol. L., at page 713.)

387. Before the conclusion of the Convention Debates in 1898 the words “of the
Commonwealth, or * were added to the section but otherwise the substance-of the provision remained
unchanged from its first introduction in 1891.

JUSTIFICATION FOR THE REPEAL OF THE SECTION.

388. In 1891, there was no accurate information as to the number of aborigines in each
colony. According to Quick and Garran, the number of aborigines enumerated. or believed to exist
in each colony in that year was as follows:i—

Colony. Mates. Females. Total.

Victoria .. . . . . 325 240 ' 565

New South Wales ., . . o 4,559 3,721 8,280

Queensland (1881) .. . . e 10,719 . 9,866 20,585,

South Australia .. . - . 14,510 9,279 23,789

Western Australin ., . . . 3,516 i 2,729 i 6,245

‘Tasmania ... . . . ot 3 66. 139
Commonwealth. . . .- 33,702 25,901 ' 59,603

—(The A 1 Constitution of the A lian C ith, at page 984.)

The learned authors observed that the number was probably higher, They wrote—

In most, if not in all, of the colonies, this enumeration was incomplete. In. Victoria, whilst. only 565 (including.
half-castes) were enumerated, 731 are belioved to be in existence. In Queensland no attempt was made to
enumerate or estimate the number of aborigines, therefore the number returned in 1881-—which. is believed: to
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understate the- truth-—has been repeated. In South Australia the aborigines were not regularly enumerated, the
figures- given being derived from estimates, In Western Australia only civilized aborigines were enumerated, In
the numbers given for that colony 575 arc half-castes. In Tasmania. there are no longer any aborigines of unmixed
race, the last male having died in 1869 and the last female in 1876, There are, however, a few half-castes.

—(The A d Constitution of the A lian Ce Ith, at page 984.)

389. According to the latest available statistics of the Commonwealth Bureau of Census
and Statistics, the aboriginal population, including half-castes, of the States as at 30th June, 1947,
was 58,570. Including the Northern Territory and the Australian Capital Territory, which, in 1891,
were parts of South Australia and New South Wales respectively, it was 73,817. Details were as
follows:—

Stato or Tertitory, Aborlglnal Porsons Aboglginal Persons Total,

New South Wales .. .o ve . 953 10,607 (@) 11,560
Victoria .. . - e . 208 1,069 L (a) 1,277
Queensland PN .. . ()] 9,100 . (@) 7,211 16,311
South Australia .. . . )] 2,139 @ 2,157 ) 4,296
Western Australia .. . . P B 20338 (@) 4,574 ) 24,912
‘Tasmania.. . . . . . .. 214 @ 214
Northern;Territory . . @ 13500 @ 1,247 15,147
Australian Capital Territory . .. .. 100 @ 100

Total - . . ol 46,638 27,179 73,817

{a) Census figures. {(b) Furnlshed by the Protectors of Aboriglnats. {c) In addition to these totals, the Protectors of Aboriginals esumated that
there were 826 half-caste and mixed bloods in South Australia and 1,22 in Western Ausiralia, presumably living [ the nomadic state. In Western Austealia, the
Department of Native Welfare estimated that as at 9’{%‘(‘ llgnle. 1‘9_56, thero were 21,300 aborsgunes in the State, comprising 8,400 full-bloods and 6,900 caste people

8 ribal natives.

390. In the first Commonwealth Parliament there was an average of one member for about
every 50,000 persons in the States of the Commonwealth and at present the average. is one member
for about every 81,000 persons. The number of aborigines in any State is obviously insufficient to
make any change in the number of members of the House of Representatives chosen in that State
unless:it should happen, under the present provisions of the Representation Acts, enacted under the
powers conferred upon the Parliament. by section 24 of the Constitution, that a remainder greater
than one-half of the quota for a State should occur as a result of taking into account the aboriginal
population of a State which would then give the State an additional member in the House of
Representatives.

391. A similar result could occur under the Committee’s proposed alterations to the sections
of the Constitution dealing with the number of senators and members of the House of Representatives
which have been discussed in Chapter 3 of this Report. The Committec has proposed constitutional
alterations to enable the Parliament to provide for the number of members of the House of
Representatives in any State by dividing the total population of each State by a figure of not less
than 80,000. If, upon such a division, 2 remainder of greater than one-half of the divisor should
result, another member has to be chosen in the State concerned.

392, Since the aborigines of a State must be taks:n into account for. governmental purposes,
a State can rightly assert that they should form part of its population for constitutional purposes,

393. At Federation, the available means of communication made it almost impossible to
obtain an accurate count of the aboriginal population of a State. Some difficulty will continue to be
experienced in counting the number of aborigines who do not live in proximity to settlements but
the means of cc ication and ilable sources of contact with aborigines of nomadic habit have
improved so much since Federation that the Committee believeg Ehat there are no longer insuperable
barriers to the carrying out of a satisfactory census of the aboriginal population of the States.

394. Many aborigines live or work in proximity to settlements. To ignore all of them in the
taking of a census because some- are tribal. or 'nomndxc in their habits, is, at this stage of our national
development, an injustice to many. This view was expressed by representatives of the Western
Australian Native Welfare Council Incorporated. In the course of an appearance before the
Committee, the representatives said-—

The only reason for dealing with census returns at all in the Constitution is that they are used in calculating
the number of seats each State should have in- the House of R i which are all d in with
the proportions of the populations. of the various States, the calculation being made, afresh after each census, It
is therefore an interesting sidelight on this section: that if it were delcted, the proportions of the populations of the
States would be altered after the next census, and this could conceivably result in some of the States, including
Western Australia, obtaining an extra seat in the House of Representatives at the expense of New South Wales and'
Victoria. However,, this sidelight does not interest us. We are of opinion that the continuation of this section is
a continuation of an insult to the Aborigines and that if more statistics were available, more logic could be brought
to bear on their problems. It may be that when the Constitution was origi drafted, istical infi i
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corcerning the Aborigines could not be obtaihed: However, we hava no ddubt thdt the épening up of Austhalia
and the of statisti thods: during the last fifty-seven: years hs rendéréd it quite o Simiple. miatter
for the appropriate statistics to bo obtained. We: are thereforo i favour of thls sectior beitig siruiok out,

395. Representatives of the-Australtan Federation of Women. Voters referred to-the Universal
Declaration of Human Rights which was adopted and pr6tlaimed by the Gederal Assembly of the
United Nations. in- 1948, They_ considered, that the repeal of. section 127 would be a practical
manifestation of Australia’s belief in the principles of the Declaration. The Committee does' not

consider thaf the existence of section 127 violates the principles of the Declaration but the.repeal of,

the section would be consistent with the objectives of tlie Declaration and would receive international
approbation. As it is, section 127 is lable fo be misconstrued abroad.

396. The Committee should point out that section 127 has no direct bearing on the guestion
of the eligibility of aborigines to vote at Federal elections. The Commotiwesltt Parliament has,
under section 30 of the Constitution, power to-deal with the quelification of electors of members of
the House of Representatives. and under section 8 of the Constitution, the qualification. of electors
of senators is a$ prescribed by the Parlisment for electors of members of the Hoiise of
Representatives, The. Parliathent has' exercised its powers under these sections in section 39 of the
Commonwealth Electoral Act 1918-1953, For all practical purposes, the section provides that nd
aboriginal native of Australia shall be entitled to vote at any Semate election or House
Rep ives eléction

(2) he is so entltled urdét section forty-one of thé Constitution;
(an) he is an aboriginal native of Australia and—
(i) is entitled under the law of the State in which he resides to be enrolled as an elector of that
State and, upon enrolment, fo vote at elections for the more numefous House of the
Parliament of that State (or, if there is only one House of the Parliament of that State, for
that House)} or
(ii) is or has been a member of the Defence Foréé).
Section 41 of the Constitution states that an adult person who acquires a right to vote at elections for
the more numerous House of the Patliament of 4 Stats énnitiot e prevented; while the right continues,
by any law of the Commonwenlth, from voting 4t élections for eithér Housé: of the Fedéral
Parliament. If aborigines are to become qualified’ as clectors then, as a iiatter of principle, they
should be recognized as forming part-of the populitior of the State in which they live. The repedl of

section 127 is consistent with the idea that there should hot bé fundamiental batriers to aborigines

becoming qualified as Federal electors. The repeal does not, however, create éntitlement.

397. When the Committee ceased its deliberations in 1958, it had givein.some consideration
to the very important question as to whether the Commonwealth. Parliament should have an express
power to make laws with respect to aborigines, and representations from various quarters advocatéd
the adoption of a recommendation to. this effect. The Comitittee. hgd, However, a6t completed its

inquiries on all the issues involved and thently no rece & Hag been made. It wisheg
to make clear, however, that the recommendation to repéal section 127 doés fot nécessarily affect'

the broader and more vital question’ of Comthonwealth power over aborigines.

RECOMMENDATION.
398, For the reasons stated, the C ittee has r )
the Constitution. Since the tepeal only of the. sectioht is irivolved, a draft illustrative. constitutional
alteration is unnecessary.

ded the repeal of section 127 of
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PART THREE.—CONCURRENT LEGISLATIVE POWERS.
INTRODUCTION.

399. In this Part of the Report, the Committee will set out the reasons in support of its
recommendations to add to the specific subjects on which the Commonwealth Parliament may make
faws concurrently with the State Parli The recc dations do not involve vesting any subject
of legislative-power exclusively in the Commonwealth Parliament.

400, As.to the nature. of Commonwealth concurrent. legislative powez, the Committee should
repeat its.observations contained in the first Report, The Committee there said—

70. It seems to be a widespread misconception that the grant of an additional legislative power to the

Ith Parli ily involves a withdrawal of power from the States. Most of the legislative

powers vested in the Commonwealth Parlizment are. known as concurrent powers, that is to say, they do not belong

exclusively to that Parliament but are also retained by the States. Where the powers are concurrent, section 109

of the Constitution accords to C laws over State 1iws. This means that State laws may

be: displaced in so far as they are i i with valid' C Ith laws. Nevertheless, States may, and' in
fact continue to, Iegislate. in respect of subjects upon which the Commonwealth Parliament may also pass laws,

401. In many quarters, a contemplated increase in Commonwealth legislative powers provokes
criticism that the Commonwealth Parliament is' already the repository of sufficient or too much power.
Yet, the Commonwealth Parliament is confined to legislating on a limited number of subjects. By
contrast, there are few legislative powers which the States do not have. Section 107 of the
Constitution declares that every power of the Parliament of a State shall, unless the Constitution
exclusively vests it in the Parliament of the Commonwealth or withdraws it from the State, continue
to reside in the.State. There arc a few powers' which only the Commonwealth Parliament has under
the Constitution,. as for example, the power to impose duties of customs and excise, but for the most
part the Constitution ncither vests powers exclusively in the national Parliament nor withdraws them
from the' States.

402, Again, as the Committee observed in its fitst Report, criticism of increased legislative
power for the central Parliament frequently fails to acknowledge that each House of the Pederal
Parliament comprises members directly chosen by the people. The clectors who elect members of
the House of Representatives also elect the senators for a State. Fundamentally, the question of
i d Cc Ith legislative power resolves itself into whether the people wish to have their
will éxpressed through the national Parliament or whether they choose to have a divided expression of
will through the separate State Parliaments.

403. Developments affecting the division of powers between the Commonwealth and the
States, including the growth. since Federation in number and importance of matters affecting the
people of the Commonwealth as a whole rather than the States individually, were described in
paragraphs 77-105 of the Repoxt which the Committec has already presented and the Committee does

no more than invite reference to the paragraphs. Some of the develop have been
again in paragraph 81 of this Report.

404, The Committee’s dations on concurrent legislative powers are set out as
follows:—

Chapter 10.—Navigation and Shipping.

Chapter 11.—Awviation.

Chapter 12.—Scientific and Industrial Research.

Chapter 13.—Nuclear Energy.

Chapter 14—Posts and Telegraphs and Other Like Services: Broadcasting, Television
and Other Telecommunication Services.

Chapter 15.—Industrial Relations.

Chapter 16.—Corporations.

Chapter 17.—Restrictive Trade Practices.

Chapter 18.—Marketing of Primary Products: Constitution, Section 92.

Chapter 19.—Economic Powers:

CHAPTER 10.—NAVIGATION AND SHIPPING.
RECOMMENDATION OF THE COMMITTEE.
405. In its 1958 Report, the Committee observed that the Constitution did not allot to the

Parliament a. substantive power to deal with navigation and shipping at large and that, for the most
part, intra-state navigation and shipping were beyond the constitutional powers of the Commonwealth.
406, The C i has r ded, in paragraph 110 of the first Report, that the
Constitution should be amended to vest the Commonwealth Parliament with an express power to
make laws with respect tonavigation and.shipping.
F.8051/59.—5
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CONSTITUTIONAL PosiTiON:

407. Under section 51 (i.) of the Constitution, the Parliament has power to make laws with
respect to trade and commerce with other countries and among the States, ~ Section 98 declares that
the power of the Parliament to make laws with respect to trade and commerce extends to navigation
and shipping.

408. Before 1910, the view was widely held, and in fact acted upon by the Commonwealth
Parliament, that the whole subject of navigation and shipping belonged to the Federal legislature. In
1910, however, the High Court held in S.S. Kalibia v. Wilsor (1910) 11 C.L.R. 689, that section 98
did not enlarge the ambit of the trade.and commerce: clause but was merely explanatory of the power
contained in section 51 (i.). Such power as was conferred by section 98 was subject to the limitations
of section 51 (i.) and did not extend, therefore, to dealing with intra-state' navigation and shipping
but only with navigation and shipping relevant to interstate and foreign commerce. In the Kalibia
Case, the provisions of the Seamen's Compensation Act 1909 purposting to apply in respect of
shipping engaged in intra-state. trade were held to be ultra vires section 51 (i.).

409. Not long afterwards, the Commonwealth passed its first navigation legislation, the
Navigation Act 1912. The Act, in recognition of the decision in the. Kalibia Case, did not apply to
ships engaged in intra-state trade but it did purport to apply to ships on the. high seas or in waters
used by ships engaged in interstate and external trade even though the ships might be engaged in
intra-state commerce. The High Court held, however, in Newcastle and Hunter River Steamship Co.
Ltd. v. Attorney-General for the Commonwealth (1921) 29 C.L.R. 357, that the provisions of the
Navigation Act relating to the ing of, and acce dation on, ships, to the extent that they
purported to apply in respect of ships engaged solely in the domestic trade and commerce of a State,
were invalid. The mere presence of a ship on. the high seas or in, shipping lanes used by interstate
and overseas vessels did not bring that ship within Commonwealth jurisdiction for all maritime
purposes, including those challenged.

410. The Commonwealth power over navigation and shipping, besides enabling the
Commonwealth to regulate interstate and overseas navigation, authorizes the making of laws to deal
with such matters as the relations.of employers and employees engaged in interstate and overseas trade
and commerce by sea. Thus, the Commonwealth may legislate on such subjects as seamen’s
compensation, stevedoring operations and’ superannuation schemes for seamen.  The. power also.

P h

permits the Commonwealth itself to engage in and pping op

411, The Commonwealth has other legislative powers affecting its position in the maritime
industry. For example, section 51 (vii.) of the Constitution empowers the Parliament to make laws
with respect to lighthouses, lightships, beacons and buoys and this power is not subject to the
qualifying conditions found in the substantive power rclating to navigation and shipping. The Federal
Parliament may, uader its powers. with respect to defence (as for example, Constitution, section
51 (vi.)) and the power to make laws with respect to. the government of the Territories (Constitution,
section 122) also legislate with respect to navigation and shipping. Thus, the Parliament may- make
laws applying to ships in the waters of any Territory of the Commonwealth and has a legislative
power over shipping operations to and from a Territory. The Committee' also mentions that under
covering clause 5 of the Commonwealth of Australia Constitution Act, the laws of the Commonwealth
are in force on all British ships, the Sovereign’s ships of war excepted, whose first port of clearance
and whose port of destination are in the Commonwealth.

412. But the Committee wishes to observe that, in peace-time, the. Commonwealth Parliament
has no general legislative power cver the subject of navigation and shipping. which enables it to
legislate in respect of intra-state shipping as it may do- for i hipping. Legislative power is
divided between the Commonwealth and. the States. Nor does the Commonwealth power in terms
extend to ships which voyage to and from Australia or between States without being engaged in. trade
and commerce.

413. In respect of interstate shipping, any exercise of Federal legislative power is also subject
to the provisions of section 92 of the Constitution which declares that trade, commerce and intercourse
among the States shall be absolutely free. The section, as interpreted, postulates the freedom of
individuals to engage in interstate trade and commerce without legislative or executive restriction,

414, The constitutional position is affected to some extent because provisions of the Merchant
Shipping Act, 1894, passed by the United Kingdom Parliament, apply to the Commonwealth and
the States. In peneral, the States cannot pass legislation which is inconsistent with Imperial
enactments forming part of their law but the Commonwealth, by reason of the adoption of the
Statute of Westminster in 1942, is not so restricted.

THE CONVENTION DISCUSSIONS.

415. Tn the original Constitution Bill of 1891, “Navigation and Shipping” was included'
among the law-making powers of the Federal Parliament. The provision remained in the draft bill
following the conclusion of the Adelaide session of the Convention Debates in 1897, but in the
following Melbourne session in 1898, there was a discussion about railways leading to the: insertion
of a declaratory clause stating that the power of the Parliament to make laws with respect to' the
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regulation of trade and commerce should be taken to extend to railways, the property of any State.
The object of the clause was apparently to remove doubt as to whether State owned' railways were
subject to the trade and commerce power. Later, during the Melbourne session, an express reference
to navigation and shipping was added to the declaratory clause, which ultimately became the present
section 98, and the express reference to navigation and shipping was omitted from the list of Iegislative
powers of the Commonwealth Parliament. It does not seem to have been understood at Melbourne
that this. amendment had. the effect of cutting down the Commonwealth's power over navigation and
:]l}ipping. For example, the official record of the Melbourne session records the following
iscusston:—

Mr. Glynn (South Australia).—1I desire to ask the Jeader of the Convention whether he thinks it advisable
to strike out of clause 52 the provision in regard to navigation and shippi
Mr. Barton.~—We have provided for it elsewhere,
Mr. Glynn~Yes; I see that it is provided for in clause 97, which now recads as follows—
The power of the Parliament to make laws. with respect to trade and commerce extends to
navigation and shipping, and to railways the property of any state.

—(Convention Debates, Melbourne, 1898, Vol. IL, at page 2,449.)

416. In a. memorandum submitted to the Conference of Commonwealth and State Ministers
on Constitutional Matters in 1934, the then Solicitor-General, Sir Robert Garran, stated that the fact
was overlooked that the trade and: commerce power was limited to interstate and external trade and:
that this limitation would apply to navigation. He wrote—

It is due to-an oversight in the hurried last stages of the drafting of the Constitution that the Federal
Parliament has not express and plenary power to make laws with respect to navigation and shipping. Canada
has that power. In the A lian draft Constitution of 1891 * navigation and shipping " were included among
the specific subject-matters of Federal legislative powers, At the Federal Convention of 1897-8 the same provision
was' inserted. At a late stage of the sittings of the Convention. it was pointed out that in the United States
Constitntion navigation and shipping were deemed to be implied from the trade and commerce power and the
Admiralty jurisdiction and it was suggested that the express mention of navigation and shipping in the Australian.
Constitution might be construed to limit the trade and power, A ingly, the subject-matter, igati
and shipping, was omitted and by the declaratory words of scction 98 the trade and commerce power was expressed
to extend to navigation and shipping.

The fact was overlooked that the trade and commerce power was limited to interstate and external trade
and that this limitation also would extend to navigation.

EXTENT. OF INTRA-STATE SHIPPING OPERATIONS.

417. The Committee should refer to the relative importance of intra-state shipping under
State control and other shipping operations in Australian waters over which the Commonwealth
has jurisdiction. The hey-day which intra-state shipping enjoyed in the second half of the nineteenth
century and the earlier part of the present century has long since disappeared.

418. At one time there was a fairly considerable passenger traffic between intra-state ports
but the passenger trade is now, almost exclusively, confined to South Australia, Western Australia and
Queensland and is negligible by comparison with the number of passengers carried by the interstate
and' overseas shipping services.

419, The volume of intra-state cargo business has also declined although it has remained fairly
steady for several years. It is small compared with overseas and interstate cargo movement, which
has increased substautially, as the following table revealsi—

CARGO MOVEMENT.

(000 tons.)
Qverseas.{a)
Year, TInterstate Shipped.(e) | Intrasstate Shipped.(5)
Dlscharged, Shipped, |
193839 .. . o . 428 | 5,138 1220 | 3,066
1951-52 . . e . 9,721 i 4,487 7,697 2,748
1952-53 .- . . . 7,733 6,045 8,447 2,885
1953-54 . . . . 8,520 5,765 9,105 3,031
1954-55 . v . . 10,992 i 6,084 10,212 3,087
1955-56 .. . . e 12,431 6,667 11,632 3,553
1956-57 - . . v b 12,596 8,734 11,899 4,135.
1957-58 . . .. 13,719 7,366 12,614 4,197

(a) Commonwealth Burcau of Census and Statfstics, (6) Commonwealth Department of Shipping and Transpots.,
420, Competition. from other forms of transport, in particular road transport, has made

extensive inroads on the extent and' prosperity of intra-state shipping' operations, It has not only
duced the p trade to negligible size, it has also brought about a large decline in- the volume
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of general cargo carried between intra-state ports, Of the 4,197,000 tons of cargo carried intra-state
in 1957-58, about 2,066,000, or approximately one-half of the total, was: coal carried by the
so-called “ sixty milers ” operating principally from Newcastle to Sydney, and a further 932,000 tons
consisted of refined petroleum products carried: in overseas owned tankers. Intra-state cargo trade
has always been greatest between New South Wales ports. Yet, although total shipments of coal to
ports within that State increased from 1,211,000 tons in 1938-39 to 2,066,000 tons in 1957-58, the
general cargo carsied over the same. period fell from 758,000 tons to about 28,000 tons.

421. As at 31st December, 1958, there were 133 ships of more than 200 tons gross totalling
some 494,000 tons gross engaged exclusively or mainly in interstate trade and commerce and 31
vessels of more than 200 tons gross totalling some 28,000 tons gross engaged exclusively or mainly in
intra-state shipping, operations,

422, Tt is clear, therefore, that the field of maritime regulation now exclusively reserved to the
States constitutes only a minor part of the shipping operations conducted. in Australian waters and
that the bulk of shipping operations. falls within the field of Commonwealth power.

THE REGULATION OF NAVIGATION AND SHIPPING IN AUSTRALIA.

423. One result of the division of subject-matter between the Commonwealth and the States
has been to make it necessary for each of the States and the Commonwealth to maintain their own
marine legislation, A question of whether a State or Federal law- covers the navigation of a shifp will
usually depend on the nature of the voyage on which the ship is engaged. If it is engaged in intra-state
trade, State law will apply, but if on a later voyage the ship should be engaged on interstate trade,
Federal law is applicable,

424, The principal Commonwealth Act is, as mentioned, the Navigation Act 1912-1958, the
longest of all Commonwealth Acts at present in force, It deals comprehensively with many matters
affecting navigation and shipping, One part of the Act contains provisions relating to the complement
of ships’ officers and crews; engagement and discharge of seamen; seamen’s wages; discipline; health
and accommodation on ships; protection of seamen; property of deceased seamen; zelief to seamen
and thejr families; the obligations of the master of a ship; and the maintenance of an official log.
Another part contains provisions relating to ships and shipping, including surveys of hips and
survey certificates; sailing ships; safety convention cerfificates; unseaworthy ships; life-saving
appliances and fire protection; deck and load lines; distress signals; radio equipment; compasses;
collision, boat and fire drills; dangerous cargoes; lights, signals and sailing regulations; and reports
of accidents and dangers to navigation. Further parts of the Act include sections relating to
passengers; the coasting trade, wrecks and salvage; limitation of liability in respect of government
ships; courts of marine inquiry and legal proceedings. The Act is further amplified by many
regulations which deal with a wide range of technical subjects and spell out legal requirements in
considerable detail.

425. Much of the same ground is covered equally specifically by State Acts and regulations
which apply to intra-state navigation and shipping. To take one example, the Navigation Act, 1901-
1954 of the State of New South Wales contains a code of provisions relating to navigation; pilots;
certificates; safety and prevention of accidents; navigable waters and other matters relating to
navigation by sea. Thus one part of the Act deals with steam navigation, including provisions relating
to surveys and’ cestificates and the duties of surveyors and owners. Another part deals with
examinations and certificates of masters, mates; engineers and marine surveyors. The' part of the
Act relating to safety and prevention of accidents includes sections dealing with unseaworthy ships;
life-saving appliances; wireless. telegraphy; dangerous goods; lights, fog signals and sailing rules; and

deck and load lines. Other parts of the Act contain provisions relating, to seamen, legal procedure:

and a court of marine inquiry. As in the case of the Commonwealth Act, the State Act is further
amplified by regulations.

426. In Victoria, the Marine Act 1928, as amended, covers, among other things, certificates
of masters, mates and engineers; unscaworthy ships; cables and anchors; ship’s draught and clear
side; deck and load lines; equipment; prevention of collision; lights, signals and sailing rules; inspection
of ships; survey of steamships; carriage of dangerous cargoes; Investigations and inqnuiries into casualties,
incompetency and misconduct; passengers; and pilots and pilotage.

427. The Committee was advised that State legislation does not provide for uniform treatment
of similar matters and that there were discrepancies between Commonwealth and State law in cases
where the interests of the industry required uniformity, For example, requirements for life-saving
equipment and fire prevention varied between the States. and, in some instances, lagged. behind
Commonwealth provisions which, in an endeavour to maintain the highest possible standards,
incorporate the provisions of relevant international conventions, The Committee was further advised
that the standard of maritime administration varied from State to State, as for example, in the survey
and inspection of ships which is integraily related to the important matter of seaworthiness.

428. Experience has. shown that while there are seven separate systems of legal control over
navigation and shipping in Australian waters, differences and duplication in applicable law and
practice will invariably exist. Yet in such matters as the conditions of employment of the crews of
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seagoing ships; rules to be observed to enmsure the safety and protection of crews and ships;
seaworthiness. of ships; equipment and loading of ships; and the conditions of carriage of passengers,
it would seem that there are unquestionable advantages for both the shipping industry and the general
public if legal requirements are uniform and administered under a single system of control.

429. The division of legal control also gives sise to practical problems, The line of
demarcation between Commonwealth and State legal powers in matters relating to casualties at sea
is, for example, uncertain. Two cases show the curious situation arising from the division of power.
In the case of Hume v. Palmer (1926) 38 C.L.R. 441, a master on an interstate steamship had been
convicted under the New South Wales Navigation Act for disobeying, in Sydney Harbour, the
Regulations for Preventing Collisions at Sea made under that Act. The High Court held that the
DProceedings should have been taken under the Commonwealth Navigation Act and the Navigation
(Collision) Regulations made under that Act because the State Iaw had been superseded by the
Federal law. On the other hand, in the case of The King v. Turner (1927) 39 C.LR. 411, a
Commonwealth Court of Marine Inquiry was held to have no jurisdiction to inguire into a collision
which occurred between two ships. engaged in intra-state trade and commerce in the port of Hobart
after passing through the course. ordinarily used by ships engaged in interstate and overseas trade
and commerce. Following Turner's Case, Commonwealth and State authorities worked out an
unofficial arrangement to determine which authority should constitute a Court of Marine Inquiry
if one is required, but the problem does not rest at this point. A Court of Marine Inquiry not only
determines the cause of a casualty but may be required to hear any charges in respect of offences
which a preliminary inquiry has indicated may have been committed. Further difficulties arise i
connexion with the penalties which may be imposed if a person is found guilty of the charge. If'a State
Court of Marine Inquiry finds that a person holding a Commonwealth certificate of competency is guilty
of an offence, it may not withdraw or suspend that certificate although it may deprive the person
of competence in respect of intra-state navigation and shipping. Similarly, the Commonwealth Court
may not take action in respect of a State certificate such as may be held by a pilot or the master of
an intra-state. ship.

430; There are. many other illustrations where the artificial dividing lines of Commonwealth
and State responsibilities have practical consequences not conducive to efficient administration or the
best: interests of the maritime industry, os for example, in salvage and wreck, handling of cargo on
wharfs, dards of medical ination for scamen and the jssue and operation of survey
certificates, but the Committee considers the examples need not be developed in any detail.

431, The Committee also mentions the apparent hiatus, resulting from the division of
constitutional power, in the law applicable to ships engaged in interstate journeys or between an
overseas port and an Australian port but which are not ged in trade and

432. Tn 1929, a majority of members of the Royal Commission on the Constitution reported
in favour of a constitutional amendment to give the Commonwealth Parlisment a concurrent
legislative power over navigation and shipping, The bers of the Commission believed that the
legal requirements for coastal navigation should be. uniform irrespective of the voyages on which
ships were.engaged. ‘The majority members reported as follows;—

In our opinion the i for coastal i should be the same whether the ships pavigated
trade between one or more States or along' the coast of one State omly, Further, we are of opinion that the
administration of the laws relating to navigation should be under one central authority, adequate provision being
made for a d ized administration and: the subordi officers having an adequate diseretion, We fully
accept the evidence of a number of expert witnesses to the effect that the State and Federal authorities have
worked harmoniously, but we think that there should not be the opportunity for friction and for overlapping
which must exist under the present method of control. Further, we: are of opinion that there should not be any
room for the doubts which have arisen as to the Jaws under which an offence may be punishable, or as to the
authority which may appoint courts of inquiry, which have arisen in a number of recent cases referred to by

i before this C issi

We d that the Cq Parliament be empowered to legislate with respect to navigation

-and shipping,
—(Report of the Royal C: ission on the Constitution, at page 256.)
433. For some years before the Royal C ission reported, ful attempts were

made in discussions between the Commonwealth and the States to bring about some improvement in
the situation of different conditions applying to ships dependi g on whether they were subject to
Commonwealth or State law, The matter was again considered at the Conference of Commonwealth
and' State Ministers on Constitutional Matters which was held in 1934 but agreement was not reached
on that occasion.

434, The discrepancies in the navigation laws of the States are probably fewer in number
than at the time when the Royal Cq on reported.  Nevertheless, differences still exist for no
apparent cause other than that there is a division of constitutional power.

435. In any event, the Committee believes thae it is completely illogical to have legal power
divided over a subject which by its nature is undivided. Sir John Latham, Professor Geoffrey Sawer
and the Tnstitute of Public Affairs (N.S.W.) observed that the case in favour of Commonwealth
power was overwhelming,
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436, The Commiittee does not envisage that a general Commonwealth power over navigation
and shipping should lead to Commonwealth absorption of everything pertaining to intra-state shipping
or that uniform standards and rules should be imposed without regard to particular circumstances
pertaining at various parts of the coastal waters. A. general power will, however; make it possible

to regulate the shipping industry in Australian waters more effectively and economically from the:

point of view both of the public interest and the industry;

REGISTRATION OF SHIPS IN AUSTRALIA.

437. The national identification of ships. through systems of registration underlies the entire
structure of the shipping industry of the maritime countries for purposes both of public and private
law.

438. For many years in Australia, ships have been registered under the provisions of Part. 1.
of the United Kingdom Merchant Shipping Act, 1894, which is expressed to apply to the Dominions
and other places where Her Majesty has jurisdiction. ‘There are registration facilities maintained

at seventeen ports in' Australia. ‘There are no ships known to the law as Australian ships and all

ships on Australian registries are, for all legal purposes, described as British ships and no distinction
is drawn between those which engage in intra-state trade and those which do not,

439, Registered ships receive the protection of the British flag and the tonnage disclosed in
the Certificate of Registration is accepted in' respect of such matters as the calculation of State. port
and harbour dues and Commonwealth light dues, the determination of the amount of a shipowner’s
liability and the calculation of the tonnage of the merchant fleet,

440. In 1942, the Commonwealth Parliament adopted the Statute of Westminster Act, 1931,
passed by the United Kingdom Parliament. The Statute of Westminster afforded recognition legally
to the attainment of Dominion status by various British countries including the Commonwealth of
Australia. By adopting the Statute, it became possible, for the first time, for the Commonwealth
Parliament to make laws inconsistent with laws of the United Kingdom Parliament which applied to
the Commonwealth,, including the rel provisions of the Merchant Shipping Act. The adoption
also meant that no Act of the United Kingdom Parliament passed thereafter, including Acts
amending the Merchant Shipping Act, should apply to the Commonwealth as part of the law of the
Commonwealth unless it was expressly declared in the' Act that the Commonwealth had requested and
consented to the enactment thereof. ‘The Statute of Westminster did not purport to make any change
in the constitutional position of the States,

441.. Constitutional limitations no longer prevent the Commonwealth Parliament from setting
up a system of national identification of shipping. Parliament could pass a law providing for' the
registration. of ships in Australia as Australian, ships. The Commonwealth law could not, however,
apply to ships engaged solely in intra-state trade and commerce.

442, The Cc alth has achieved independent status in the affairs of the world, The
British Empire at Federation has grown into the Commonwealth of Nations and it may well be
appropriate and advantageous in future to provide for the registration of ships as Australian ships.
This course of action would not involve any major departure from the administrative practice now
observed in connexion with the registration of British ships in Australia and it would: be regarded as
a manifestation of the maturity which the nation has now attained. The Committee understands that
other Commonwealth. countries are considering the establishment of their own registries and it may be
1 hat individual ber countries will ca-operate with each other and. establish reciprocal
arrangements under which full recognition would be accorded to each other's registration laws,

CHANGEs IN UNITED KiNGDOM SHIPPING AND NAVIGATION LAW SINCE THE ADOPTION OF THB
STATUTE OF WESTMINSTER.
443. The. Commonwealth Parliament passed the Statute of Westminster Adoption Act in 1942,
Since then there have been amendments to the Imperial Merchant Shipping Act.

444, One amendment made by the Merchant Shipping Act, 1954, affects the tonnage
measurement appearing in the certificate of registration of a. British ship.  Obviously, the
amendment affects such matters as dues, shipowner’s liability and the planning of ships for future
construction. The amendments are not part of Commonwealth law nor has the United Kingdom
legislation been expressed to apply to the States. The States remain. governed by the registration
provisions of the. 1894 Act as amended up to the time of the adoption of the Statute of Westminster,

445, The Commonwealth Parliament could validly legislate to bring the law relating to the
registration of vessels engaged in interstate and overseas trade into line with the present United
Kingdom position but, if it did, the law applicable to vessels engaged exclusively in intra-state trade
and commerce would no longer be the same:

446. The Registrars of Shipping in Australia have taken the practical course of observing
the provisions of the present law of the United Kingdom in matters of registration. The practice
does not, however, have a sound legal basis.
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447, Other questions involving the application of the Merchant Shipping Act, 1894 arise.
Recently, the United Kingdom Parliament passed the Merchant Shipping (Liability of Shipowners
and' Others) Act, 1958, which substantially increased the limits of liability fixed under Part VIIL of
the Merchant Shipping Act from £15 sterling per registered ton for personal injury or loss of life
and £8 sterling per ton for damage to property to about £73 and £24 per ton respectively in
accordance. with Iimits agreed to at an international convention at Brussels in 1957. It is probable
that the Commonwealth will wish to amend its law to increase the limits in accordance with the terms
of the convention but, if it should, the old limits of liability under the Act of 1894 would continue to
apply to shipping subject to the jurisdiction of the States.

448. Problems of the kind mentioned are by no means theoretical. For example, in Asiatic
Steam Navigation Company v. The C. Ith (1956) 96 C.L.R, 397, the High Court was
concerned with questions of limitation of liability under the Merchant Shipping Act, 1894, arising
out of a collision between two ships in Port Jackson, It was held, among other things, in that case
that in determining the extent to which liability for damage to property could be limited under the
Merchant Shipping Act, 1894, there had to be ascertained the amount in Australian currency which
rqp}r‘esznteg cight English pounds for each ton of the vessel's tonnage when ascertained in accordance
with that Act,

449. In the regulation of Australian coastal shipping, it is evident that much is to be
gained from experience of the United Kingdom, whose navigation and shipping law and practice is
based on_centuries of experience, However, the division of constitutional power and the adoption
by the Commonwealth of the Statute of Westminster have, in some ways, created problems of
keeping abreast of changes in the United Kingdom law and other overseas developments, as the
position with regard. to the registration of ships and tonnage measurement of ships reveals.

450, Although the adoption of the. Statute of Westminster enables the Commonwealth to
make laws inconsistent with Imperial laws which apply to it, the Colonial Laws. Validity Act still
applies to the States of the Commonwealth to prevent them enacting laws contrary to Acts of the
United Kingdom Parliament which apply to the States.

451, The Merchant Shipping Act, 1894 contains provisions which would enable the States
to modify the application of its provisions, For example, under section 735 of the Act, the
legislature of any British possession may, by Act confirmed by Her Majesty in Council, repeal
wholly or in part most of the provisions of the Merchant Shipping Act. The Federal Navigation
Act 1912 was confirmed by Order in Council made under the section. Under section 736, the
legislature of a British possession may by Act r:gulate its coasting trade but the Act so doing
must contain a suspending clause providing that it shall not come into operation until Her Majesty’s
pleasure thereon has been publicly signified in the British possession in which it has been passed.

452, If each of the States should wish to incorporate the provisions of United Kingdom law
relating to tonnage measurement and the limits of shipowner’s liability as part of their own law, it
seems that they could make use of the special procedures set out in the Merchant Shipping Act. 1t is
the Committee’s view, however, that as long as the Imperial Merchant Shipping Act as amended up to
the time of the adoption of the Statute of Westminster continues to apply to the States, State law
is unlikely to keep pace with overseas developments which may be incorporated in the law of the
Commonwealth. ~ Accordingly, divergencies between Commonwealth and State law will not only
continue but may, in respect of some vital matters, increase.

453. Having regard to the constitutional relations which pertain between the United Kingdom
and the Commonwealth of Australia, the Committee believes that action to rectify the situation
has become a domestic responsibility of the Commonwealth and its people. If the Commonwealth
were to have the navigation and shipping power which the Committee proposes, the difficulties to
which. it has. referred of adopting appropriate changes in United Kingdom maritime law for general
application in Australia would. disappear.

454, There may, moreover, be lessons. to be learnt from the experience of the other great
maritime nations of the world and the customs of the sea observed internationally, A general
Commonwealth power over navigation and shipping would again facilitate the. general adoption in
Australia of developments. in other countries and places which would benefit the Australian shipping
industry.

IMPLEMENTATION OF INTERNATIONAL CONVENTIONS.

455. Maritime matters are commonly brought within the compass. of international
arrangement and the navigation legislation of both the Commonwealth and the States contains
sections applying rules that have been the subject of international agreement.

456. As already mentioned, the Committee has not proposed any amendment of the
Commonwealth Parliament’s power to make laws with respect to external affairs which is to be
found in section 51 (xxix.) of the Constitution, although it acknowledges that there have been
differences of judicial opinion as to the scope of the power.



64

457. More than twenty Conventions of the Internationpl Labour Organization deal with
matters connected with maritime employment, including the mini age for employment at sea,
accommodation of crews and paid vacations for seamen. In other branches of maritime law there
are Conventions dealing with important subjects such as assistance and salvage, collisions, safety of
life at sea, and load lines. Another agreement is the. British Commonwealth Merchant Shipping
Agreement of 1931 entered into by several member countries of the British Commonwealth,
including Australia, shortly after the passing-of the Statute of Westminster.

458. Many of the international agreements affecting pavigation and shipping can only be
made fully effective in Australia if their requirements are applied to intra-state shipping as well as to
shipping within the jurisdiction. of the. Commonwealth. In view of the uncertainty which exists as
to the precise scope of the external affairs power, where there are doubts whether a particular
Convention can be fully implemented by the Commonwealth alone, the practice js, as. has been
mentioned earlier, to obtain the co-operation of the States to ensure that State law and practice also
conform to Convention requirements.

459, The Committce mentions in Chapter 15, dealing with industrial relations, that

Australia's rather poor record of ratifications of 1.1..0: Conventions is partly attributable to the fact

that many of the Conventions affected State Jaw and problems. arise in secking to bring the Jaw of
every State into accord with the standards which the Conventions laid down. At present, most LL.O.
Conventions' dealing with maritime matters await ratification. A few are inappropriate to Australian
conditions and, in some cases, Commonwealth Jaw does. not yet fulfil' Convention requirements, but
the ratification of several is unlikely in the near future because of the need for the States to amend
their Jaws before Australia is in a position to comply fully with the Conventions. Treating the
Committees recommendation as to navigation and shipping independently of its r dation
on industrial matters, there is little doubt that a general power over navigation and shipping would
facilitate ratification of several of the LL.O. Conventions which, as yet, are not ratified.

460. Ratification problems arise in connexion with other maritime Conventions, For
example, Australia was represcnted at the Conference which drafted the International Convention for
the Prevention of Pollution of the Sea by Oil which was held in 1954. That Convention has now
come into operation, but Australia has not ratified it. Briefly, the Convention imposes obligations
on contracting governments relating to- ships registered in the territory of the contracting State. It
secks to prevent pollution of the sea by oil by prohibiting discharge of oil in certain prohibited zones
including, apart from a few exceptions, “ all sea areas within 50! miles from land *. ~The prohibited
zones include, therefore, areas of internal waters, territorial waters and the high seas. 'The Convention
also requires ships registered in the territory of a contracting government to be fitted with certain oily
water separator apparatus and contracting governments have to ensure, within a certain. period, the
provision in each of its main ports of facilities for receiving oily residues. Clearly, the Convention
imposes requirements which would affect intra-state shipping. ~The Commonwealth has acted on
the assumption that it should obtain the co-operation of the States to the introduction of laws which
will give effect to the provisions of the Convention, but Australia is not yet in a position to lodge
its ratification. If it had a plenary power over navigation and shipping, the Cc Ith would,
doubtless, ratify such a Convention without delay.

461. The division of constitutional power also creates problems in connexion with the carrying
out of the provisions of the British Commonwealth Merchant Shipping Agreement. For example, it
was agreed that the laws and procedures of the parties attaching to the registration of ships, including
the certificate of registry and measurement of ship’s tonnage,. should be as uniform as possible. The
parties also agreed that each should make every endeavour to preserve uniformity and maintain the
standards at present in force relating to the safety of ships. It was further agreed that each part
of the British Commonvwealth should, in the regulation of its coasting. trade,. treat ail ships registered'
in the. British Commonwealth in exactly the same manner as ships registered in that part and that
standards of qualification, required for certificates of competency, should, so far as possible, be alike
throughout the Commonwealth, The Agreement does not contemplate the division of the coasting
trade along the lines of the legal division which applies in Australian waters and difficulties could
arise, therefore, in complying fully with the obligations of the. Agreement, particularly, as was
mentioned earlier, since the States cannot avail themselves of the Statute of Westminster and
provisions of the Tmperial Merchant Shipping Act still apply as part of their law.

s

SHIPS REGISTERED IN AUSTRALIA WHICH OPERATE BETWEEN OVERSEAS PORTS.

462. The Committee has mentioned that the scope of the Commonwealth’s Jegal powers over
navigation and shipping is substantially determined by the power to make laws with respect to
overseas and interstate trade and commerce. There are doubts whether some sections of the
Navigation Act of the Commonwealth, such as those dealing with a seaman’s right to wages after
shipwreck and the property of deccased seamen validly apply to vessels which, though registered in
Australia, do not operate in Australian waters but confine their activities to carriage between
overseas. ports. The Committee’s proposal would resolve any doubts as to the application. of
Commonwealth law by reason of these circumstances.
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THE ROLE OF SHIPPING IN NATIONAL DEVELOPMENT.

_ 463, The Comumittee noted in its first Report. that the Commonwealth and the States were
committed to heavy programmes of national development in pursuance of the common objective of
building a strong, prosperous Australia. In this century, tremendous advances have been made in
road and air transport which have overshadowed the role of the shipping industry in commerce and
development. .It remains true that the tonnage of cargo carried between States by ship is far greater
than that carried interstate by any other means of transport.

464, An active and efficient coasting trade js not only important because of its bearing on
the national economy; it also is vital because of the value of merchant shipping in times of emergency.
In the second World War, ships engaged in the Australian coasting trade were used as troop transports
and for other military purposes. In addition, coastal ships.carried essential cargoes between Australian
ports.at.a time when the country was desperately short of adequate transport facilities.

465, The Committee believes that the establist of a unified jurisdiction for all navigation
and shipping in Australia would facilitate the maintenance of an efficient industry.

APPLICATION OF SECTION 92 OF THE CONSTITUTION TO THE COASTING TRADE.

. 466. The Committee’s attention was drawn to Part VI of the Federal Navigation Act which
applies ta the. coasting trade, including trade between ports in different States of the Commonwealth.
Section 288 prohibits a ship from engaging in the coasting trade unless licensed by the Minister to
do so. Licences are issued sub‘]cct to compliance with specified conditions, for example, as to the
payment of wages. Under section 286, a Minister may issue permits in certain circumstances to
unlicensed ships to engage in the coasting trade.  Another cection provides that a ship shall not
engage in the coasting trade if it is in receipt of a foreign subsidy.

., 467. Doubts were expressed as to the validity of these provisions having regard to recent
decxsu.)ns‘ of the High Court which affirmed the right of individuals under section 92 of the
Constitution. to engage frecly in interstate trade.

, 468. On the other hand, it was also pointed out that a licensing system to preserve the
coasting trade to ships which conformed to the Australian standard of wages and manning and
accommodation could well be regarded as regulatory. It was the general practice of sovereign
State;s to regulate their coasting trade intensively, even to the point of excluding ships of foreign
countries.

469. The Committee decided not to recommend any amendment involving a modification of
the operation of section 92 in connexion with the sections of the Navigation Act under discussion.

RECOMMENDATION.

., 470. Accordingly, the Committee has recommended that the Constitution be amended to
provide. the Commonwealth Parliament with an express concurrent legislative power over the subject
of navigation and shipping.

471, The proposed alteration could take the form of an additional paragraph in.section 51
of the Constitution.

CHAPTER 11.—AVIATION.
RECOMMENDATION OF ‘THE COMMITTEE.

472. The Committee referred, in paragraph 89 of jts first Report, to the emergence since
1900 of air transport as a major means of communication between States and. as an instrument of
geographical development, as for example, in the more remote parts of the Commonwealth. The
Committee pointed out that the provision of facilities for the maintenance of air services such as
aerodromes and navigational aids was costly and that the burden. of providing them had fallen almost
entirely on the Commonwealth. The Committee observed, in paragraph 111, that the. Commonwealth
did not have an express power over civil aviation but maintained its extensive interests. in the
development of the industry by reason of the national Parliament's powers to make laws with respect
to interstate and overseas trade and commerce, external affairs and the Territories of the
Commonwealth. There was, however, an area.of power which did not belong to the Commonwealth
Parliament, namely, intra-state aviation.

473. The Committee has. recc ded that the Constitution should be amended to confer
on the Commonwealth Parliament an express concurrent power to make laws with respect to civil
aviation.

THE DEVELOPING IMPORTANCE OF AVIATION IN AUSTRALIA.
474, Aviation did not have a place in the Convention discussions; it was in 1903 when the
Wright brothers made their celebrated powered flight and ten. years of Federation elapsed before the
first powered flight occurred in Australia in 1910, In common with the rest of the world, the
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Founders were unaware of the possibilities of aviation as a major means of communication between
the colonies. Travel between the more distant colonies was accepted as requiring several days rather
than hours. 1In the eastern colonies.there was.a well developed railway network, but, in the absence of
a transcontinental line, shipping provided the only common link between ali the colonies.

475, The first company to fly regular services between State capitals did not commence
operations until 1929. Now, 30 years Iater, more than 2,000,000 passengers a year are being carried
on regular airline services within Australia,

476. The ground work for cc ial airline was laid before the outbreak of the
last war, but the large scale development in domestic civil aviation has taken place since the conclusion.
of the war, In 1938-39, the last pre-war financial year, 95,268 paying passengers were carried on
regular domestic air services. In 1947-48, 1,217,178 paying passengers were carried by the regular
airlines and in 1957-58, the number of paying passengers carried by public and private airlines had
increased to 2,151,613. Figures for air carriage of freight also show the extent of post-war expansion
in civil aviation. In 1938-39, 717 short tons of freight were carried compared with 29,160 short
tons in 1947-48. By 1957-58 the figure had reached 70,645 short tons. Total mileage flown py
aircraft engaged on regular commercial operations was 8,192,305 in 1938-39 comparegl with
33,315,906 in 1947-48." In 1957-58 the figure had increased to 41,894,571 miles. Carriage .of
mail has also increased. In 1938-39, only about 70 short tons of mail were carried compared with
1,432 short tons in 1947-48 and again by 1957-58, the figure had reached 2,810 short tons of mail
carried.

477. The over-all expansion of commercial operations: is shown in the table hereunder giving
the total ton-miles performed on Australian regular domestic air services for the years indicated:—

SHORT TON-MILES PERFORMED.

Year Ended 30th June— Passengers, Freight. Mail. Total.
1939 .. . . . .. 3,687,832 . .. ..
1947 .. . . . .. 37,616,334 6,837,009 741,880 45,195,313
1948 .. - . . . 51,561,579 13,612,686 809,148 65,983,413,
1949 .. . . . . 57.970,016 17,338,870 943,543 76,252,429
1950 .. . . . - 60,966,525 | 22,683,348 1,474,810 | 85,124,683
1951 .. . . . - 69,069,399 27655780 | 1571817 98,296,996
1952 .. . . . . 74,568,191 27,337,303 1,383,350 | 103,288,844
1953 .. . - . | eomogoo | 27876205 1,301,465 98,968,270
1954 .. . - . | 14600 33,358,398 1,396,805' 108,232,803
1955 .. . .. . | so0ma240 37,733,231 1,365,197 119,272,668
1956 .. . . . . 86,086,760 9,676370 [ 1535494 127,298,633
1957 .. . . . . 92,687,860 | 37,150,527 1,580,012 131,418,399
1958 .. . . . 93,488,630 33,851,844 1,660,324 129,000,798

478. Information is not available separately to compare the volume of interstate and intra-state
commercial air operations, but taking passenger traffic by itself, the Department of Civil Aviation
advised the Committee that the percentage that interstate passenger traffic bears to total passenger
traffic has been between 75 per cent. and 80 per cent. over the whole of the post-war period.
Accordingly, the volume of interstate air transport business has constantly been about three or four
times greater than intra-state business, including feeder service traffic,

479. One of the most impressive features of the progress of civil aviation in Australia has
been the development of air routes. Total unduplicated route mileage was 19,873 in 1938-39
compared with 49,059 in 1947-48 and by 1957-58 it. had reached 98,476. Australian civil air
services now link all the capital cities of Australia.. There is a network of air services linking inland
towns to each other and to capital cities so that air travel is now within reach of almost the whole of
the Australian population. For example, it is possible to travel to State capital cities by air from
such outlying towns as Carnarvon, Marble Bar, Meekatharra, Brocme and Wyndham in Western
Australia; Oodnadatta,. Leigh Creek and Ceduna in South Australia; Bourke and Broken Hill in New
South Wales; Cairns, Cloncurry, Hughenden, Longreach and Charleville in Queensland; and Alice
Springs, Tennant Creek, Daly Waters, Katherine and Darwin in the Northern Territory. In other
words, commercial air services operate within Australia to span a wider area of the continent and to
serve more dispersed localities than any other forms of commercial transportation.

480, In short, though the tremendous distances between north and south and east and west of
Australia still present many unresolved problems, domestic civil aviation has created a new sense of
mobility and been a strong unifying factor in the Commonwealth. Tt has brought the States and the
residents of the States into closer contact with each other, assisted in the promotion of interstate trade
and commerce and has already played an important part in promoting the settlement and welfare of
the people in the vast undeveloped parts of this country. The limits of expansion are by no means
attained and aviation should be even more important in the second half of this century in helping to
promote the cconomic and social development of Australia,
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481. Australian aviation activity is not confined to the conduct of domestic air services.
Before the war, the Australian international carrier; Qantas, operated on an international route from
Sydney to Smgapore.‘ Now, however, the aitline serves 26 countries in five continents and has an
unduplicated route mileage in excess of 60,000 miles. Qantas international traffic has increased as
follows during the post-war years:—

Year Ended 30th Juno— Passenger-miles Performed. | Freight Ton-miles Performed. | Mail Ton-miles Performed.
1947 . . .. " . 33,974,800 700997 | 1,819,991
1952 . . . . - 137,403,900 4,788,830 5,187,284
1958 . . . N . 396,562,600 12,526,746 | 9,056,229

In addition, the Commonweaith shares ownership with the New Zealand Government of Tasman'
Empire Airways Limited which operates between Australia and New Zealand.

482, At the international level, civil aviation has changed the whole concept of world travel
and communication and has become an instrument of national policy with important commercial and
strategic implications. This was recognized in the Chicago Convention of 1944 which provided for
the formation of the International Civil Aviation Organization. I.C.A.O. plays an important role in
fostering the development of international air services between member countries. Australia is a
memberof the Organization which, as at 20th February, 1959, had 73 member countries, including
all the countries maintaining important international air services with the exception of the USSR,

.. 483. On the international side, Australia numbers among the countries most interested in
aviation and plays an active part in the affairs of L.C.A.O.

. 484. Some reference to a broader aspect of civil aviation will serve to place it in its perspective
in world affaits. John C. Cooper of the United States, one of the world’s foremost writers on
aviation and one time Director of the Institute of International Air Law in Montreal, Canada, made
the following observations in 1948 in the course of an address on the fundamentals of air power:—

Air power is the total ability of a nation to fly, to act through the airspace, to use controlled flight, such
for instance as the flight of aircraft. Mitchell called it * the ability to do something in the aic”, Twenty years
after Mitchell, General H. H. Arnold, in his Iast report as Commanding General of the United States Army Air
Forces, pointed out that *air power includes a nation’s ability to deliver cargo, destructive missiles, and war
making potential through the air to a desired destination to accomplish a desired purpose "—that “ air power is not
composed alone of the war making components of aviation "—that “ it is the total aviation activity, civilian and
military, commercial and private, potential as well as existing .

Air power is, as I have said before, the total ability of a nation to fly. It provides the air transport of a
nation in peace or in war, whether the cargo be passengers, mail, and freight, or airborne troops and destructive
missiles. ‘This is the first fundamental of air power,

From it springs a second fund: I—that air power is indivisible. Military air force and civil aviation
are supported by the same elements of national power. The same airfields can be used by civil and military
aireraft; the same type of airmen can man either; the same brains can design and the same factories can build
bombers and transports; the same materials and resources and fuel are required for their construction and
operation.  So long as a nation continues to possess these basic clements . . ., its potential air power is not
impaired, though some uses of its air power may be temporarily limited. For example, the vain cffort made in
the Treaty of Versailles to abolish German military air force while leaving practically unimpaired its so-calied civil
aviation, aircraft manufacturing industry, and German control of its own airspace proved tragically futile. One
use of German air power was temporarily impaired but its potential air power remained.

485. In the Committee’s mind, there can be no doubt but that the undivided subject of
aviation is a national matter.

CONSTITUTIONAL POWERS OF THE COMMONWEALTH PARLIAMENT,

486. The Parliament’s powers to make laws concerning civil aviation fall into three distinct
categories.

487. The Parliament has power under section 51 (xxix.) of the Constitution to legislate for the
carrying out of international conventions. There are several Conventions dealing with matters
affecting international aviation of which the Chicago Convention of 1944 is probably the main one.
Among other things, it provides for the observance by ber States. of stand and Gad
practices in relation to aircraft personnel and aircraft of a contracting State cngaged in intemational
air navigation, It also specifics conditions to be fulfilled with respect to aircraft and flight over
territory of contracting States. Laws of the Commonwealth Parliament for the carrying out of
obligations imposed on Australia by a convention must faithfully pursue that objective.

488. Most of the Commonwealth Parliament’s legislative activity in respect of domestic civil
aviation depends legally on the interstate and overseas trade and commerce power contained in
section 51 (i.) of the Constitution. The paragraph enables the Parliament to make laws for the
regulation of interstate aviation and flights to and from other countries, providing aviation facilities
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such as aerodromes and navigational aids, and establishing public air transport undertakings to
engage in interstate and overseas air operations, The. paragraph is, therefore, an important sourca.
of legislative power.

489. The regulation of aviation between the States is subject to the operation of section
92 of the Constitution. The High Court held in the Airlines Case (1945) 71 C.L.R. 29, that the
Commonwealth Parliament could validly' create the Australian National Airlines Commission to
Operate interstate air services but that the Parliament could not provide for the establishment of
a monopoly of inferstate air services in' favour of the Commission. Section 92 does not prevent
the Commonwealth from providing an air navigation code to be observed with respect to aircraft
engaged in interstate flights but the section forbids the introduction of a compulsory licensing
system to restrict air services on the interstate routes,

490. The third category of power is provided by the Parliament's power to make laws. for
the peace, order and good government of the Territories of the Commonweaith under section 122 of
the Constitution and the power contained in section 52 to make laws with respect to the seat of
government of the Commonwealth, The Commonwealth Parlioment has a plenary power to deal,
with aviation within the Territories and flying operations to or from a Tetritory of the Commonwealth.

491, There is, however; a substantial area of power beyond the reach of the Parliament.
Only the States have the legal power to deal with purely intra-state aviation. The exercise by the
national Parliament of its constitutional powers enables some laws to be passed affecting intra-state
civil aviation. For le, the impl ion of an international convention may necessarily
involve control of some aspects of intra-state aviation, but, generally speaking, the Commonwealth
Parliament does not have any effective legal control of intra-state air transport operations.

LEGISLATIVE REGULATION OF AIR NAVIGATION IN AUSTRALIA,

492. The first Australian aviation statute was the Air Navigation Act 1920 which purported
to authorize the making of regulations for carrying out the Paris Convention 1919 and to provide
for the control of air navigation, including intra-state air navigation, throughout the Commonwealth
and the Territories. The Premiers’ Conference of 1920 resolved that the States should confer on the
Commonwealth Parliament, by a reference under section 51 (xxxvii.) of the Constitution, the power
to make laws with respect to air navigation, subject to the States own rights to own and use aircraft
for governmental and police purposes. The Commonwealth Act anticipated the passing of State
legislation referring the matter. The Air Navigation Regulations framed under the 1920 Act
purported to cover practically the whole field of domestic aviation. However, most of the States
failed to implement the terms of the Premiers’ resolution.

493. In 1929, six of the seven members of the Royal Commission on the Constitution
reported in favour of a grant of power to the Commonwealth Parliament over air navigation and
aitcraft. The Commission referred to the evidence taken on the subject of the control of aviation
as follows:—

All the expert witnesses on this subject who appeared before the: Commission were agreed that the
Commonwealth should' have control of aviation, and their views may be summed up in the following extract from
the cvidence of Captain G. F. Hughes, President of the Acro Club of New South Wales, which was expressly
approved by other witnesses:—

The very nature of aircraft and their uses; and the nature of the regulations required, make
utterly impracticable, in my opinion, a control by the Commonwealth the effectiveness of which would
only arise contingently on a particular class of journey being undertaken. Where could one draw the
line and decide where Commonwealth regulations. began to operate? Such an arrangement would, in
my view, be hazardous in the extreme, and a menace to all classes of aerial navigation . . .

There is absolutely no other industry or means of locomotion in which control necessitates
supervision of the product from the drawing board through all the processes of manufacture to the
finished: article, and then throughout the life of the machine. There is no means. of travel which is
so i by physical boundarics. (Evidence, p. 163.)

—(Report of the Royal C: ission on the C itution,, at pages 206-207.)

494. In the same year, another Premiers’ Conference reported that legislative provision in
Australia with reference to aviation was defective and that the condition required immediate attention,
Tt was agreed that the Commonwealth Parliament should draft a model bill for submission to the States
transferring full power to the Commonwealth Parliament to legislate with respect to aviation. The
State Governments undertook to consider whether they would submit the bill to their Parliaments at
an early date. The matter was, however, struck out of the preliminary agenda for the 1930

Conference. 'The question of Commonwealth power was. also- discusséd inconclusively at a,

Conference of Commonwealth and State Ministers in 1934, At a Premiers’ Conference in 1936 it.was
again agreed that the States should pass legislation to enable the Commonwealth to exercise general
aviation power. In the same year, the validity of the Air Navigation Act and Regulations was
challenged in the High Court in The King v.. Burgess, ex parte Henry (1936) 55 C.L.R. 608. The
Court held that the Commonwealth Parliament had no. general control’ over the subject-matter of
civil aviation in the Commonwealth and so much of the: Air Navigation Act, as authorized the making
of regulations for the purpose of controlling air navigation in the. Cc Ith, was invalid.
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495, Following this decision, the Commonwealth Parliament passed a proposed law to
alter the Constitution to give to the Parliament a specific power over air navigation and aircraft.
A total majority of votes was obtained in favour of the proposed law at the referendum but separate
majorities: Were obtained in only two States as against the required majority of four States.

496. After the failure of the referendum proposal, the Commonwealth convened a conference
of Commonwealth and State Ministers to consider the question of uniform control and regulation
of aviation in Australia. This Conference resolved that there should be uniform rules throughout
the Commonwealth applying to all classes of air navigation and aircraft, the licensing and competence
of pilots, air traffic rules and the regulation of aerodromes. The Ce calth already lated
interstate air bavigation by regulations made under the Air Navigation Act 1920. It was agreed that
legislation should be introduced in the Parliament of each State to make provision for the application
of the Commonwealth Air Navigation Regulations as in force from time to time to air navigation and
aircraft within the jurisdiction of the States. Al States later passed Air Navigation Acts, in
substantially uniform terms, which applied the Commonwealth regulations applicable to air
navigation within the Territorics of the Commonwealth, mutatis mutandis, to air navigation within
the State as if those regulations as so applied were incorporated in the State Act. Each State Act
completes the scheme by providing in substance that where any function is vested in a
Commonwealth authority, for the purpose of administration of the regulations as Commonwealth
law, a like function is vested in the same authority for the purpose of the administration of the
regulations in their application as State Jaw. The State legislation should be distinguished from a
reference of a matter under section 51 (xxxvii.) of the Constitution, The practical result is that
the Air Navigation Regulations passed under the Commonwealth Act apply uniformly to all classes
of air navigation and their administration whether as part of Federal law or State law is vested in
the Federal authorities. The maintenance of the scheme of control depends, of course, on the
continued co-operation of the States. Some States have acted to ensure that they retain some
control over aspects of licensing of intra-state services, There are, of course, aspects of intra-state
aviation not covered by the Air Navigation Regulations. For example, the liability of an operator
for death or injury of passengers or for damage which his aircraft causes to property on the surface
does not fall: within the ambit of the arrangement and the Commonwealth may deal with these
matters only so far as they affect overseas, interstate and territorial operations,

497, The Committee is of the opinion that, since almost complete responsibility for the
control of air navigation rests with the Commonwealth, the legal position of the Parliament should
be made secure by constitutional amendment vesting an express power over aviation in the
Commonwealth Parliament. Moreover, the Committec: agrees with. the view that since aircraft,
itrespective of whether they are engaged in intra-state or interstate flights, make use of the same
facilities. and air space, it js altogether absurd that legal power should be determined by the
physical boundaries of States. As Sir John Latham, Professor G. Sawer, the Institute of Public
Affairs (N.S.W.) and others said in Committee, there should be no controversy about vesting in
the national Parliament an express legislative power over aviation. The case in its favour was
obvious, o . oa .

OrHER COMMONWEALTH RESPONSIBILITIES.

498, Commonwealth responsibilities go far beyond. the rcgulat_ion of aviation by means of the
Air Navigation Regulations, They also involve the provision of facilitics, the granting of subsidies
and assisting airlines to obtain equipment.

Provision of Facilities. 'CHE T e

499, The development of air transport services in Australia depends upon the provision of
costly items of capital equipment, including aerodromes, air traffic control stations and navigation
aids. Without them, any realistic conception of commercial aviation is impossible. The cost of
providing capital equipment and the ensuing operating and maintenance charges are an acknowledged
Commonwealth responsibility although. aircraft engaged in intra-state aviation also make use of the
facilities.

500: The Commonswealth maintains a Department of Civil Aviation staffed by some 4,900
persons and, as at 30th June, 1958, owned and operated 168 acrodromes, including all the principal
aerodromes in Australia; 50 acradio stations; 28 air traffic control stations; 52 airport lighting
systems; an extensive network of 33 radio ranges; 108 non-directional beacons and 70 distance
measuring stations. Total Commonwealth capital expenditure on facilities up to 30th June, 1957,
was £52,000,000, and by June, 1958, it increased by a further £4,000,000 to £56,000,000, The
annual cost of maintaining and operating facilities, including depreciation of assets, was £9,700,0C:
in 1957-58 compared with £1,800,000.in 1947-48. In 1957-58, the Commonwealth received, in the
form of air navigation charges and' aviation fuel taxation, a sum of £1,800,000.

Granting of Subsidies.
501. The Committec has referred to the use of commercial aviation in opening up the

sparsely settled areas of Australia. The Commanwealth pays direct subsidies to operators of services
which are considered desirable.in the national interest for the reason that the locality served is not
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reasonably well served by other means of transport and for which the extent of assistance is not
disproportionate to the value of the service to the community. Services at present subsidized include
those operated nosth and west of Cairns by Ansett-A.N.A., the Channel and Gulf Country services. of
T.A.A., the services of Connellan Airways Ltd. in Central Australia and MacRobertson Miller
Airlines Ltd, in Western Australia. 1In '1957-58, subsidy payments for developmental services
totalled £345,915.

502. Another form of Commonwealth assistance to aviation. is its subsidization of the activities.
of flying training organizations. In 1957-58, payments totalling £145,000 were made to these
organizations for the training of student pilots whilst a further £27,000 was made available to be
placed in an aircraft replacement fund. A sum.of £3,000 was paid to gliding clubs in recognition
of the value of their activities in the training of future flying personnel,

Airline Equipment.

503. For several years the Commonwealth Parliament, relying on its interstate trade and
commerce, postal and defence powers, has assisted major airlines to obtain finance for the purchase
of new equif y to maintain up-to-date air services. For example, the Civil Aviation
Agreement Act 1952 authorized the Commonwealth to make provision for loans up to £4,000,000
for the purchase of heavy aircraft by Australian National Airways Proprictary Limited. The most
recent legislation, the Airlines Equipment Act 1958, provides that the Treasurer may, on behalf of
the Commonwealth, guarantee the repayment of loans to the major private operator, Ansett
Transport Industries Limited, up to a sum of £5,000,000 to enable the company to bty new aircraft.
The Act does not affect the rights of Australian National Airways. Proprietary Limited under the
agreement in 1952 of which Ansett Transport Industries Limited, by reason of a take-over
arrangement, now obtains the benefit. Provision of guarantees means that a company is able to
negotiate for loans at a lower rate of interest and 2 longer repayment period than would otherwise
be possible. The Airlines Equipment Act 1958 amended the Australian National Airlines Act so as
to increase the borrowing powers of the Australian National Airlines Commission from £1,000,000
outstanding at any time to £3,000,000, and, in addition, provided for specific loans totalling some
£2,350,000 for the purchase of new aircraft. The Commission has so far received capital advances
totalling £5,870,000. .

504. As at present advised, the Committee sces little likelihood of the Commonwealth
obtaining any substantial relief from heavy financial commitments in seeking the promotion of a
soundly established economic air transport industry in Australia. The rate of traffic growth in the
industry will probably not be as great as in the immediate post-war. years but an annual increase in
business of some 5 per cent. should be about the normal order of expansion for many years.
Moreover, improved aircraft design and the availability of new navigation aids to make flying even
safer will make constant calls for the provision of capital sums to keep Australia abreast of most
recent developments. It is a feature common. to all countries who wish to provide adequate air
services, that their governments are called upon to take active steps to ensure that the objective is
attained, The nature and extent of Commonwealth commitments provide another cogent argument,
in the Committee’s opinion, for the Commonwealth Parliament to have an express power over civil
aviation.

AIR TRANSPORT UNDERTAKINGS OPERATED BY THE COMMONWEALTH..

505. One of the two major airlines engaged in commercial operations in Australia is the
Australian National Airlines Commission established by Act of the Commonwealth Parliament.
The Commission operates interstate and territorial air services but, with the exception of services in
Queensland, it does not participate in purely intra-state operations. In Q land, the C ission’s
operations take place pursuant to a reference by the State under section 51 (xxxvii.) of the
Constitution. ~Constitutional limitations place the Commission at a disadvantage compared with
other commercial undertakings. Moreover, the result may be at times that a demand for air
transport in some areas of Australia is not satisfied because the service is an intra-state one which
no private operator is willing to provide. Since the Commonwealth’s heavy financial expenditure
and other commitments in making provision for an' economic air transport, industry in. Australia
will continue, the Committee’s view is.that the Commonwealth should also be authorized to conduct
intra-state air services to ensure the most efficient use of its own undertaking.

APPLICATION OF SECTION 92 OF THE CONSTITUTION,

506. In recc ding that the Cc eaith Parliament be empowered to make laws with
respect to aviation, the Committec also considered whether any area of the Jaw making power should
be exempted from the operation of section 92 of the Constitution. The Committee has mentioned
that interstate air operations are required to be licensed in the public interest to ensure the satisfaction
of prescribed standards of safety but that a licensing system purporting to rationalize interstate services
so as to avoid duplication and wasteful competition”cannot be maintained consistently with section
92. 'The Committee was informed that a consequence of the legal position was that an organization
could operate a service solely on one of the profitable high density passenger routes in the eastern
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States, as tor example; between Melbourne and Sydney, to the detriment of major operators who were
also prepared to provide non-profit making services between places in outlying, parts of the
Commonwealth. The Committee believes that problems may lie ahead because the carrying capacity
of airlines on interstate routes could become greater than the volume of business requires
notwithstanding provisions of the Civil Aviation Agreement and the Airlines Equipment Act directed
to the rationalization of air services of the present two major operators. The Committee was not,
however, of one mind as to the means by which any such problems should be resolved. Accordingly,
the Committee’s recommendation for increased Commonwealth legislative. power does not involve
any modification of section 92,

RECOMMENDATION.
507. Accordingly, the Committee has recommended that an additional paragraph be added
to section. 51 of the Constitution to vest the Commonwealth Parliament with a concurrent legislative
power over aviation.

508, The proposed alteration to give effect to the recommendation could conveniently take
the form of an additional paragraph in section 51 of the Constitution naming aviation as a subject of
concurrent legislative power,

CHAPTER 12.—SCIENTIFIC AND INDUSTRIAL RESEARCH.

RECOMMENDATION OF THE COMMITTEE.

509. The Committee observed in paragraphs 86 and 87 of its 1958 Report that research
which the States and the Commonwealth carried on had been very much to the profit of the Australian
community. Further expansion of research programmes would be necded if Australia was to
maintain a satisfactory rate of development and its place in the community of nations.

510. Although the Commonwealth was committed to research programmes involving the
expenditure of substantial public funds, it did not have an express power to legislate on the subject
or to expend moneys for the purpose.

511, To make the position completely clear, and in acknowledgment of the extensive
activities of the Commonwealth in research, the Committee has recommended (1958 Report,
paragraph 116) that the Constitution should be altered to include in the list of legislative powers of
the Commonwealth Parlizment, a power to make laws for the carrying on, and promotion of scientific
and industrial research.

CONSTITUTIONAL ASPECTS OF COMMONWEALTH RESEARCH.

512. In considering the Commonwealth power to engage in research, the main constitutional
question does not arise because the activity involves the regulation of the duties, liabilities or
conduct of persons, but because research involves the expenditure of public funds, moneys which
the Commonwealth Parliament appropriates from the Consolidated Revenue Fund.

513, Section 81 of the Constitution provides for revenues or moneys raised or received by
the Executive Government of the Commonwealth to form one Consolidated Revenue Fund “to be
appropriated for the purposes of the Commonwealth in the manner and subject to the charges and
liabilities imposed by this Constitution ™. Section 83, which is relevant, provides in part that “ No
money shall be drawn from the Treasury of the Commonwealth except under appropriation made
by law ",

514. Until 1946, the spending power of the Commonwealth had not been judicially
considered but, in that year, individual members of the High Court expressed opinions on the
question' in the Pharmaceutical Benefits Case (1946) 71 C.L.R. 237. On one view expressed in
that case, section 81 entrusted the Parliament with the power and responsibility of determining the
purposes for which money could be appropriated and expended. However; some members of the
High Court considered that, although the position of a national government required a broad view
to be taken of the appropriation power, the purposes for which Parliament could appropriate
public: moneys were not unlimited and sections 81 and 83 of the Constitution required the purposes
to be found within the four corners. of the Constitution and the distribution of powers and
functions between the Commonwealth and the States under the Constitution.

515. The expenditure of money on research, so far as it is incidental to the exercise of the
powers and functions expressly vested in the Commonwealth Parliament, would be authorized on
either view expressed in the Pharmaceutical Benefits Case. For example, there is no doubt that
the naval and military defence power and the power to make laws for the government of the
Territories enable the expenditure of public funds on research in connexion with those subjects.
However, on the specific view last-mentioned, it is doubtful whether the Parliament is unrestricted
as to its power to pass laws appropriating moneys for research in any field without regard to the
limits of its powers under the Constitution.
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COMMONWEALTH RESEARCH ACTIVITIES,

516. The Commonwealth has for many years carried on and promoted research in many
branches of science and industry.

517. In many cases, research is carried on as am adjunct of the responsibilities of the
Commonwealth departments administered by Ministers of the Crown. By way of illustration, the
Bureau of Agricultural Economics, which forms part of the Department of Primary Industry,
engages in economic research and investigations which affect the primary industries. The Bureau
of Mineral Resources, Geology and Geophysics, of the Department of Natfonal Development, carries
out research in connexion with geological and geophysical surveys, The Commonwealth Department
of Health is responsible. for research into various aspects of public health conducted either within its
own divisional structure or' through instrumentalities for which it is. responsible, including the
Commonwealth Serum Laboratories, Commonwealth X-ray and Radium Labi y, Ce ealth
Acoustic Laboratories, Commonwealth Bureau of Dental Standards, School of Public' Health and
Tropical Medicine and the Institute of Child Health, The research. and development branch of the

Woomera Rocket Range, the Defence Standards Laboratories and the Aeronautical Research
Laboratories, The Department of Works conducts the Commonwealth Experimental Building
Station and the Building Research Liaison Service,

518. The Co Ith also maintains  independ establishments usually
responsible to a minister in charge. One example is the Australian Atomic Energy Commission
which operates an experimental nuclear reactor at Lucas Heights near Sydney, This instrumentality
is in the charge of the Minister for National Development.

519, From the point of view of the subject now being considered, the most notable example
is the well-known Commonwealth Scientific and Industrial Research Organization which was first
formed under the name of the Commonwealth Council for Scfentific and Industrial Rescarch in
1926. Among the powers and functions which Parliament has conferred on the Organization under
the Science and Industry Research Act 1949, are the following:—

(a) the initiation and carrying out of ific 1 hes and i i in ion: with, or for
the promotion of, primary or dary industries in the. C Uh or in any Territory of the
Commonwealth or in connexion with any other matter referred to the Organization by the Minister;

() the training of scientific research workers and the bl ang ding of scientific research
studentships and fellowships;

(c} the making of grants in aid of pure scientific research;
i £ rav

() the ol blist 0 of persons engaged in any industry for the purpose of
carrying out industrial scientific research and the Co-operation with, and the making of frants to,
such organizations when ized or blis

(¢} the testing and dization: of scienti and and the cgtxying out of scientific

q

investigations connected’ with the st
instruments used' in jndustry;
(f) the collection and di: inati relating to scicntific and technical matters; and
(2} the publication of scientific and technical reports, periodicals and papers.

520. The Organization’s funds are derived mainly from annual appropriations by the
Parliament and special funds which the Parliament has’ established, as for example, the Wool
Research Trust Fund established under the Wool Research Act 1957. The Organization’s
expenditure on research and investigations has been rising steadily over recent years because of an
expansion in work as well as increased costs. In 1953-54 the Organization’s expenditure, excluding
capital works and services, was £4,900,000, and its. expenditure two years later was £6,300,000,
In 1957-58 it had increased to £7,300,000. At the current rate of expansion, the C.S.ILR.O.
should double the scale- of its activities over the next ten years,

521. Since Federation, many astonishing scientific discoveries and developments have
occurted.  Present generations live in an age of rapid scientific progress from which communitics
should be able to derive incalculable benefits. Expansion of research activities in Australia is

of Y, materials and

necessary to promote the expansion of industry and the welfare of the iéllcr?asing population. The:

Committee is of opinion that research ducted under the ausg of the Co Ith must be
encouraged if Australia is to keep pace with technological developments in other parts of the world
and maintain its position among the nations,

522, Money which the Commonwealth has already spent on scientific and industrial research
has proved to be a highly profitable national i and the annual return is many times greater
than the expenditure involved.

523. No one would doubt the value to the Australian community of the research work into
sera and vaccines carried on by the Commonwealth Serum Laboratories, the investigations conducted
by the X-ray and Radium Laboratory intc problems of radiological physics, the work on
specifications ‘and standards for dental materials conducted by the Bureau of Dental Standards; or
the research into child illnesses which the Institute of Child Health undertakes,
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524. In the primary industries, the control of rabbits by the use of myxomatosis developed
by the CSIR.O. was estimated to have increased the value of primary production by some
£50000,000 in 1952, the year following its introduction, Veterinary research has led to the
conquest of many diseases of microbial or parasitic origin in cattle and sheep, and, as a result,
Augtralian farmers have been able to brevent stock losses which wére once heavy because of these
affliction§. Further annual Josses have been saved by the successful solution of obscure aninial

. Increased productivity, worth many millions of pounds annually, has resulted
from thte ul 1 ution of h into the mitieral and trace element content of soils and
the role of these elements in plant nutrition. Discoveries in this field have transformed large tracts
of waste: land in South: Austra]iq into good agricultural country, and have raised the level of soil
fertility in many areas.of Australia, The pulp and paper industry, based on Australian_hardwoods,
is an-outcorhe of the work of the Division of Forest Products, which has also improved the use of

525. Australia’s profit from research into the problems of secondary industry is much more
difficult to agsess. & have. been achieved in finding methods of extracting valuable minerals
ftom their ores, Information on the properties of all Australian coals is available to industry from
CS.IRO’ Coal Research Section, The National Standards Laboratory provides a valuable
service. to sécondary industry, Many improvements in the food: preservationand building industries
have stemmmed from research in C.8.LR.O. laboratories. The Organization’s research has also made
possible improved woollen products. For example, it has resulted in the development of economic
processes for the durable pleating of woollen fabrics, shrink and moth proofing of woollen textiles
and for manufacturing wash and wear woollen. garments,

. 526, Any attempt to assess comprehensively the value of C.S.LR.O. must necessarily be
spetulative, It has been conservatively estimated, however, that the national gain is of the order of
at ledst £100,000,000 per annum,

527'..The Tesults achieved so far in major current research, projects are encouraging, Two
projec’!s,‘ _rainmaking and. evaporation control, promise considerable improvements in water
conservation. Present research into the nature of wool as a textile fibre make it likely that wool

synthetic fibres, “The introduction of new specics of plants into Australian pastures may bring about
aSignificant increase in Australia’s arable acreage,

. 528, The expenditure. of public funds on many of the research activities, which the
Commonwealth carries on through its departments and the: various instrumentalities, may be
Supported constitutionally as being related, or incidental, to various. heads of legislative power vested
in the Parliament itself,  For instance, research into nuclear energy and long. range weapons would
fll withiin the ambit of the defence power. The Federal trade and commerce power is wide enough
to authorizé- the provision of moneys for research into the major primary industries such as wool
and’ wheat and problems of a general nature such as rabbit control even though benefits are derived
in respect of production for consumption purely within State borders as well,

... 529, Nevertheless, the Committee i concerned that none of the research gctivities of the:
CSIRO. and other Commonwea}th departments and authorities should: be assailed or curtailed by
possible legal doubts as to the validity of the expenditure of public funds for the purpose:

530. The Committee also considers fhat the Commonwealth’s many responsibilities for
research must increase and it is appropriate that the Parliament should have a specific legislative
power to. carry on and promote scientific and industrial research, including medical research, As
the Committee has mentioned, h is inc bly a nati matter and it is important thaf
Australia should not constitute an exception to the emphasis which other major countries now place
ort technological progress.

RECOMMENDATION.

331, Accordingly, the C if has reec ded that the carrying on and promotion:
of scientific and industrial research be included in the list of subject matters in respect of which the
Commonwealth Parliament may make laws concurrently with the States.

i 532, The Committee gave some thought to the question whether the Commonwealth
Pdrfiament, should also have a legislative power to co-ordinate research carried on in Australia with
a’'view fo the best ntilization of the country’s resources.  Although co-ordinated Tesearch
programmes have obvious advantages, the Committee was of the opinion that it was unneg

for the Commonwealth to have such a power and that, in 2 matter of this kind, it was sufficient to.
Tely ‘on ‘thé co-operation and' collaboration of the various organizations engaged in research in
Australia,

X 533. The Constitution. could be altered to: give effect to the recommendation by adding the'
subject. of scientific and industrial research to those subjects in section' 51 in respect of which the
Commonwealth Parliament may make laws,

F.8051/59.—6
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CHAPTER 13.—NUCLEAR ENERGY.

RECOMMENDATIONS OF THE COMMITTEE,

534. In its 1958 Report, the Committee noted that rapid developments had been made in
nuclear science and technology which had made possible the application of nuclear energy for
practical purposes. At the present stage of nuclear development in Australia, the national Parliament
was not without some effective legal powers but it was to be expected that further progress in the
tise of nuclear energy would reveal serious deficiencies in constitutional power, especially if it
should be sought to promote a self-contained integrated nuclear power industry serving the needs
of industry and national development as well as defence. It also appeared that the Federal power
was insufficient to make proper provision for the protection of the health and welfare of the
¢ommunity as a whole from dangers that could arise. from- the use of radioactive materials and
isotopes.

535. The Committee has recommended (1958 Report, paragraph 120) that the
Commonwealth Parliament should be empowered by constitutional amendment to make laws with
respect to—

F (a) the manufacture of nuclear fuels and the generation and use of nuclear energy;

an
(b) ionizing radiations.

DEVELOPMENTS IN NUCLEAR SCIENCE.

536. No scientific development of the 20th century has aroused as much public interest
and disquiet as the discovery that human beings can direct and control the use of nuclear energy.

537. The foundations of nuclear science were laid shortly after Federation following the
discovery that certain elements, such as uranium and thorium, which were composed of heavy' atoms,
possessed the property of emitting radiation. In 1919, these elements. were found to emit radioactive
nuclei capable of transforming one element into another with the spontaneous release of emergy..
This meant that the nucleus of an atom of uranium, for example, was itsclf divisible, From that
time onwards, rapid developments were made in nuclear science and shortly before World War 1L
the stage had been reached when the nucleus of these heavy atoms could be split by nuclear
particles and, in the process of splitting, set up a nuclear chain reaction which dissipated an
enormous amount of energy. It was then possible to envisage the development of a new source
of power. Subsequent investigations have been- directed also to the production of nuclear power by
a fusion process which, in some respects, is the inverse of the fission process' first discovered. It
involves the building up of light nuclei into heavier nuclei leading to a release of energy.

538. The practical application of nuclear science was first made known to the world when.
the first atomic bomb was exploded in 1945. Since then, further progress has been accompanied
by a growing realization of the t dous potential of nuclear power as an instrument of military
strategy and in the organization of defensive strength. Already major countries of the world have
expended vast sums on research and experiment and the building of nuclear weapons. The
destructive qualities of nuclear energy have been harnessed to the extent that the nuclear weapons
already available to the three major powers which manufacture them could shatter civilization itself,
Other countries can also be expected to solve the technical problems of manufacture within a few
years. Unresolved fundamental issues have arisen in the United Nations concerning the use of
nuclear power as a weapon of defence.in war.

539. Irrespective of what may be the eventual solution reached in regard to the use of nuclear
weapons, nuclear power must henceforth be treated as a governing factorin defence planning and.
the ‘employment of military strategy in the event of a global war. Moreover, as the Committee
observed in_paragraph 102 of its first Report, countries possessing a self-contained nuclear power
industry will have considerable advantages over those which do not, Australia is isolated
geographically from the major powers and occupies a position of strategic importance in the Pacific
area. The concentration of the Australian population in a few capital cities also makes the' country
vulnerable in the event of a nuclear attack. The great length of the Australian coastline also creates
problems of defence but, in this connexion, nuclear weapons could be important in warding off
invasions of hostile forces. thus compensating for the almost insuperable difficulty of defending
Australian shores by conventional means, Accordingly; the advent of nuclear power is of primary
significance to Australia.

540. So far, as was to be expected,. the destructive uses of nuclear energy have dominated
the gpplications of nuclear science. Further research has now opened up prospects for mankind of
dchieving technological and social progress in the remaining years of the 20th century through
the use of nuclear energy for peaceful purposes. Advanced industrial countries are now spending
large sums of money on research into the use of nuclear energy for constructive as well as destructive
p;xrposes. The United Nations maintains an active interest in the peaceful uses of this new source
of power.
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541, As indicated, the staggering power of the atomic bomb is brought about by the creation.

of a. nuclear chain reaction set up when the nucleus. of an atom, such as an isotope of uranium,
undergoes fission or splitting. Research into the control of the nuclear chain reaction has made it
possible to-obtain the controlled release of energy which can be used for the generation of electric
power instead of burning coal or other conventional fuels used in generating electricity. Some
countries will employ nuclear power for use in remote or undeveloped regions and others will use
it to suppl p or inadeq pplies of conventional fuels,

542. Already in the United Kingdom, nuclear power produced by a reactor at Calder Hall
is being féd into the national electricity grid and the success so far achieved and the prospects of
further rapid improvement are so promising that an imaginative British programme for nuclear
power, which was laid down in' 1955, was revised and expanded in 1957, Total investment was
estimated'at £A900,000,000 for a ten year period. ‘In the 1955 programme, nuclear capacity was
expected to reach 1,500 to 2,000 megawatts by 1965 but the target was raised to 5,000 or
6,000° megawatts, This is equivalent to 18,000,000 tons of coal a year, and represents one-quarter
of Britain's estimated electricity requirements. By 1970 nuclear power may account for the greater
part of new' power station construction. It is possible that by 1975, nuclear power output will be
equivalent to some 60,000,000 tons of coal a year.

543, Progress in the United Kingdom rests on' the fund | and applied carried
out by the Atomic Energy Authority, other government instr litics, the universities and industry.
The Authority has a number of reactor development projects in hand, These include more advanced
systems, some of them basically different from the design of Calder Hall. 1t is hoped that they may
lead not only to cheaper power but also to smaller units.

544, In the United States of America, preliminary work is being undertaken on a tremendous
scale and over a broad field. The United States has no immediate need for nuclear power because
its. coal resources are still ample and electricity can be produced very cheaply. The United States
Atomic Energy Commission envisages, however, that by 1975 the proportion of electricity supplied
by nuclear plants could be in the vicinity of 22 per ceni. In France, it is expected that a substantial
percentage of the total electricity output will, within the space of twenty years, be from nuclear
sources, Other countries such as Canada, Japan and Italy are also keenly interested. in the possible
industrial uses of nuclear energy. Thus, this source of power offers advanced industrial countries a-
means of improving their industrial efficiency. It also makes it possible for these countries to develop
an export trade in nuclear materials, equipment and skills,

545. Many applications of nuclear energy are being studied apart from its use for electricity
production, Experimental work is also being carried out in some countries on the development
of smaller reactors to propel ships and locomotives. Nuclear reactors, that is the mechanism
required to produce nuclear energy, are being built or planned for other purposes such as space
heating in large housing settlements, the supply of processed steam for the paper pulp industry and
the c« ial production of radioactive isotopes. Radioactive isotopes have been used in medicine
and research for several years, as for example, in the treatment of cancer. They can also- be used
for' various industrial purposes, including the festing of metal castings, measurement of wear and
gauging the thickness of materials. By so-called *tracer " techniques in which small amounts of
radioactive materials are used with ordinary materials, important contributions can be made in the
fields' of chemistry, metallurgy and biology. For example, they may be used for agricultural
research to ascertain soil' deficiency and the means by which soil improvement is possible. A
marked increase in the use of radioactive materials can be expected.

CONNEXION BETWEEN THE PEACEFUL AND MILITARY USES oF NUCLEAR ENERGY.

546. The Committee wishes. to point out that there is no clear dividing line between the
practical applications of nuclear energy which put peaceful uses on one side and defensive uses on
the other. All uses flow from the same scientific knowledge. The countries which have developed
nuclear technology in the interests of their own preservation and safety from aggression are also in
the best position to take advantage of the industrial and social benefits which the applied science
offers. Conversely, the. creation of a capacity to manufacture nuclear power for peaceful purposes
also’ makes it technically possible to. manufacture nuclear weapons or to participate actively in
defence arrangements based on the use of nuclear power. Indeed, reactors in the process of
generating energy for industrial purposes will use a fuel such as uranium and, in so doing, produce
a material known as plutonjum which may be employed in the ure of nuclear pons,
such as the second atomic bomb exploded during the war, The nuclear power station at Calder
Hall in England was constructed for the primary purpose of producing plutonium. The
first atomic bomb dropped during the last war, the Hiroshima bomb, was made from
a separated isotope of uranium and the technology required in its production is quite distinct
from that required' to produce nuclear power or pl Pl j is, h , a superior
material for the manufacture of atomic bombs and has been used in all subsequent explosions.
The Committee believes that further developments in nuclear science will make even plainer the close
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ion b defensive strength and industrial capacity, Nuclear energy and capacity can be
directed either to constructive or destructive purposes. The whole subject has an undoubted national
character,

CONSTITUTIONAL POSITION: IN' AUSTRALIA,

547. The Commonwealth Parliament’s defence gowers, principally the power to make laws
with respect to the naval and military def of the Cc Ith contained in section 51 (vi.)
of the Constitution, enable the Parliament to make laws with respect to promoting and regulating
the development and use of nuclear fuels and equipment in the i of def he Parliament’s
power over interstate and overseas trade and commerce. (Constitution, section 51 (i.)), also enables
the Commonwealth to regulate the import and export of nuclear fuel, equipment and other materials,.
Under section 122 of the Constitution, the. Commonwealth Parliament is authorized fo exercise ver:
extensive powers with regard to the Territories, and these powers would cover the search for, and’
acquisition of, uranium ore found in the Territories and the construction, regulation or operation,
of ‘nuclear reactors to provide power for the generation of electricity for use in the Territories.,

548. At present, with the emphasis on the use of nuclear power for defence and the reliance
on overseas sources for nuclear fuel, reprocessing of $pent fuels, and i including
the Commonwealth has a strong legal voice in the development of nuclear science in Australia,
But the totality of constitutional power is insufficient to regulate and promote, in a positive way, the
economic development of nuclear energy for all purposes. The power to regulate.the use of nuclear
energy for industrial and developmental purposes is almost entirely a matfer for the States, The
limijtations of Commonwealth legal power have already influenced the nature of the. activity
undertaken in Australia.

CREATION OF THE AUSTRALIAN AToMIC ENERGY COMMISSION.

549. In 1949, the Commonwealth Government.established the Industrial Atomic Energy Policy:
Commmittee to advise on possible industrial applications of nuclear energy in Australia and-to suggest
a programme of development. This Committee was succeeded by the Atomic Energy “Policy
Committee set up to advise on defence and policy aspects of nuclear energy, including exploration
for uranium ores and the development of the known and discoverable resources.of these ores, The'
Government accepted this Committee’s view that the interests of the country would' be. best served
by the creation of a statutory authority to control nuclear energy genérally, including the
production of uranium. Parliament then passed the Afomic Energy Act 1953. The Act established.
the Australian Atomic Energy Commission e Ci ion described its powers and functions in
its first report in the following, paragraphs:—

13.. . . The functions and powers of the Commission are as laid down in Division 2 of Part IL. of the
Act . . . they for the C ission: two separate but related spheres of actlvity, On the one
hand it 15 empowered to undertake and organize the search for and mining of uranium, to co-operate with other
authorities, including State authoritics, to these ends, and to handle on behalf of the Commonwealth matters
connected with, the: purchase and disposal of uranium, its ores. and minerals found in association with uraniutm,
On the other, the Commission is given authority in comprehensive terms to develop the practical uses: of, atomic
energy, to construct and operate plant and equipment for this purpose, and to undertak ganize and 1l
foster scientific rescarch with a view to the advancement of technology in this field.

14, Specjal provisions are written into the Act to ensure that these functions are exercised within the.
strict limits of the Commonwealth’s constitutional powers. Except as may be nccessary to the defence of the
Commonwealth and its allics, the States are left frec to develop their own uranium resources. In moving the
second reading of the Bill for the Act, the Minister for Supply expressed, the hope of the Government that the
States would do this. Reference is made later on in this report to discussions with the States in which this hope
was re-affirmed, and in which Commonwealth co-operation within. the limits of the Act was offered to the States,
to assist them in taking their own action for the production of uranium for the vital needs of the free world,
Otherwise than by way of co-operation with the States, and subject to the defence power and. particular powers
in the Act, Commonwcalth activities in relation to uranium mining are to be carried on only in or in relation to
the Territories of the Commonwealth, It is important to an accurate und; ding of the C ission’s activiti
that this fact should be appreciated by the public.

—(First Annual Report of the Australian Atomic Energy Commission, at pagé 9.)

SEARCH FOR RAW MATERIALS IN AUSTRALIA.

550. The primary raw material likely to be used for many years in the production of nuclear
energy is the mineral uranium and the search for uranium in various parts of the world has been.
the object of great productive endeavour.

551, Australia’s main participation in nuclear development has so far been in the search
for, and production of, uranium which began in 1944 at the instigation of the United Kingdom. In
1949, the State of South Australia directed attention. to the existence of workable quantities of
uranium-bearing ore at Radjum Hill in that State. This was followed by. the diséovery of the Rum
Tungle field in the Northern Territory. The Rum Jungle field has been developed' by an Australian-
mining company acting as agent for the Commonwealth, Othér uranium ore depdsits have since
been found, as for cxample, at Mary Kathleen near Mount Isa in Queensland and in- the South
Aliigator River area of the Northern Territory, which are being developed by private commetcidl

7

interests. The Rum Jungle and Radium Hill ores are treated at separate ore concentration plants
and the resulting uranium oxide production jis sold for defence purposes to the Combined
Development Agency, a joint procurement organization of the United States and the United Kingdom
‘Governments under arrangements which have been entered into with the Commonwealth. Uranium
oxide. from the Mary Kathleen ore deposits will be sold to the United Kingdom. Atomic Energy
Authority, as also will that from South Alligator River,

552, The Commission advised that, with Mary Kathleen in full production, the tota] annval
Augtrah'an output in terms of uranium oxide, which is the stage to which uranium ores are now
refined in Australia, will be about 1,000 tons which will place Australia among the major producing
countries of the western world. It is important that the development of Australia’s uranium
resources should continue for, although world production at present exceeds demand, this position
s «expected 1o change in the near future as countries’ nuclear power programmes get. under way.
Uranium will be required in increasing quantities for many years notwithstanding possible
developiments in the thermonuclear and other fields,

553.. World uranjum resources are still not completely known and it may be that, in the long
term, deposits of ores at present regarded as sub-marginal will have to be worked. According to
estimates of the United States Atomic Energy Commission, by 1975 the United States power jndustry
alone may require 20,000 to 30,000 tons of ium oxide ly. A ing similar requi
for the: rest of the western world, but possibly with a faster rate of installation of nuclear power in
some countries, this would indicate a fotal requirement of up to 100,000 short tons of uranium
;mde in the 1970%s. In 1958, estimated western world production was from 30,000 to 40,000

ons,

554. Australia’s international obligations and national requirements clearly require energetic
unabated exploration to-establish new uranium reserves, For several years, the constitutional position
has been a governing factor and the Commonwealth’s search for uranium-bearing materials has been
confined to the Northern Territory.

555. Another nuclear material of considerable economic importance is thorium which is
complementary to uranium and can be substituted for uranium in certain systems. It i also the
basis. for the development:of new types of reactors which will be important in future years. Estimates
of world resources of thorium vary widely but it appears to be less plentiful than uranium. In
Australia, the only economically important deposits are in beach sands and the possibilities of finding
more thorium are strictly limited. ~ In order to conserve thorium resources for Awstralia’s fufure
power requirements, the Commonwealth Government, cxercising its constitutional powers, has
prohibited the export of monazite, the constituent in which thorium. is found,

.. 556. In the Committee’s opinion, the Commonwealth should be. unrestricted by constitutional
considerations in such vital national matters as the discovery and development of nuclear ore
reserves, ore recovery and the processing of otes. for use in the manufacture of nuclear fuels.

THE ESTABLISHMENT OF A NUCLEAR POWER INDUSTRY IN AUSTRALIA.

i 557. The establishment of a self-supporting nuclear power industry serving economic purposes
in Australia would facilitate the manufacture of nuclear weapons if ever this course should bg. decided
ppon as a matter of policy and would otherwise assist in maintaining Australia’s position
internationally, including arrangements to share any nuclear defence planning.

558. At present, the only nuclear reactor in Australia is the Atomic Energy Commission’s
experimental reactor at Lucas Heights near Sydney, which was first set in operation in 1958, e
economies of nuclear power are, as yet, uncertain, but experiments in the United Kingdom augur
well for the economic construction and operation. of nuclear reactors for industrial purposes.

559.. Electric power needs continue to increase in Australia with the expansion of the
economy and the increase in population. Both Federal and State Governments have made strenuous
efforts since the war to increase power generating capacity by increased coal production and the
development of hydro-electric. schi including the Snowy M ins Hydro-electric Authority.
Increasing use is also being made of fuel oil obtained from abroad.

560. The Committee was advised that the stage should be reached within the next ten years
in which a few reactors, making usc. of natural uranium fuel of the type currently in use in England,
would be capable of providing an economical source of power in Australia in Heu of using coal or
hydro-glectric plant. ‘The Atomic Energy Commission discussed this matter in its Annual Report for
1956-:17 in- which it made the following observations on the trend of costs of nuclear power in
Australia:—

A large gas-cooled, graphite-moderated system of reactor using matural uraninm fuel has been adopted
for the first stage of the British nuclear power p and the i of ding, models is showjng
a rapld advance. This i being achieved by design and operating improvements. As the nuclear engineering
industry becomes established, further economies. of large-scale ion may be ted. dardized
J and it ing in place of batch processing of materials, are typical imstances. AHN
these are largely matters of engineering technique.




78

‘Within the next decade it seems probable that the gas-cooled, graphite. reactor will be'able to produce power
at a cost per kilowatt hour which will compare with all but the most favourably situated Australian coal-hurping
stations By ‘then, too, this system will be thoroughly proven il operation. But the capital costs are at present
about twice as high for a given capacity as those of a coal-burning station, A nuclear station of this type,
therefore, would only be economical where a large output was required and where it could be. operated almost
continuously. There are few points in the: Australian power’ system at the present day where such stations would
fit. In any but the largest systems, too, installation of a nuclear station would mean placing considerable reliance
on a single plant.

Under special. circumstances, however, such a station might be justified in Australia almost at once. It
might. furnish the solution to the power problem: of an fsolated centre such as Mt. ‘Isa, where there. is a lorge
and growing need for power.

—(Fifth Annual Report of the Australian Atomic Energy Commission, at page 41.)

Referring to later stages of development of nuclear power in Australia, the Commission’ observed—

Longer range development aims at smaller economical units, and also at a much more effective utilization of
the uranium fuel. The gas-cooled, graphite reactor “burns " less than one per cent, of its natiral uranium fuel, A
great deal of effort is being devoted overseas to the design of “ fast breeder ” systems planned to-use up more than
half the fuel. It may be fifteen years or more before stations on this. principle have been fully designed, tested and
proven in operation. It is hoped that they will result in a ial reduction in city costs, and at. that
stage it may pay to use nuclear encrgy for a great deal of the new capacity to.be installed. in Australia,

~—(Fifth Annual Report of the Australian Atomic Energy Commission, at page 41,)

561. To these observations, the Committee should add that the development of smali scale
nuclear power plants would be invaluable in areas of Australia where development is. now hampered
by lack of power owing to the cost of transporting coal or fuel oil. It is by no means improbablé.
that in the years ahead nuclear power could transform large areas: of outback Australia into thriving
centres of population: and industry. Again, some arid coastal areas may prove capable of economic
development by the employment of nuclear power for pumping and desalting sea water,

PRODUCTION OF NUCLEAR FUEL IN AUSTRALIA,

562. Capital outlay on plant for the production of uranium oxide in Australia. now amounts
to some £26,000,000.

563. Before uranium can be used as a fuel in a reactor, it must be refined into metallic
uranjum and then fabricated into an appropriate type of fuel element. The manufacture of fuel
elements has not begun.in Australia but the Atomic Energy Commission considers thete is no technical
reason wlgy these processes should not be undertaken in this country. This would be a Jogical step to
take in view of Australia’s good raw material resources. Fuel elements which have been used in
reactors may be withdrawn and re-processed to recover valuable nuclear materials such as the
concentrated material plutonium which.is produced by a nuclear reactor or power station using natural
uranium fuel. Such materials may be used in other types of reactors.

564. The Commission advised the Committee that it would be quite feasible to set up a plant

in Australia for the processing of spent fuel elements in order to recover the valuable fissile elements,
uranium and plutonium,

565, If a nuclear power industry should be set up in Australia, the Committee considers. that
the fabrication of fuel elements and' the Te-processing of spent fuel elements should, in the national
interest, be undertaken in this country. The carrying out of the processes locally iristead of abroad
would mean less. drain on Australia’s overseas funds, help to create: employment and, in the. case of
an extensive programme, promote the development of the industry on an’ economic footing; -as. for
example, by saving costs of transporting fuel elements to. and from Australia,

566. The Committee was advised that it would not be economic, however, to establish the
processes in Australia, having regard to Australia’s. likely nuclear power. requirements, unless the
establishment was able to serve all power stations: and this, in turn, meant that the nuclear power
stations should use a single standard: type of fuel element if the processes were to. be economical.,
Moreover, the trend of development over the next twenty years will probably produce types of reactors
whose basic fuel elements will consist in whole or in part of the by-products. of fuel' burn-up in
another class of reactor. According to advice given. to the Committee, it is unlikely that a nuclear
power industry of sufficient size to-take up these factors will develop in any one State.

567. The capital in required to establish a nuclear power industry is also.so great that
it would be necessary for nuclear reactors to be nsed'to the full extent of their capacity-if the industry
is to be maintained at efficient and competitive. levels, The Committee foresees the. probability-of a
reactor situated in one State supplying electric power to industry in another State..

568. Another aspect of the matter is the great call which the application of nuclear science
makes upon technical man-power. Doubts must arise whether sufficient, men with. the requisite
technological skills will be available to support the agencies of six States for the regulation and’
inspection of the facture and use of radioactive materials, the construction and operation «of
reactors, and the disposal of waste.

9

569. In the Committee’s vicw, therefore, it is necessary that there should be an integrated
programme fif full advantage of nuclear power is. to be obtained, Unco-ordinated action leading
to the: erection of nuclear reactors using different types of fuel or operating at only part of their
capacity could produce a situation as.inimical to national economic efficiency and defence as t!u‘a break
of gauge in the Australian railways system. The Committee. bel that the C h must
perform a positive major role in the establishment of the industry and lhat.n sh9qld have suflﬁcllent
legal: powers to achieve such a result directly instead of indirectly’ by the imposition of restrictions
under existing ‘héads of constitutional power,

GOVERNMENTAL CONTROL IN OTHER COUNTRIES.
United Kingdom.

570. The Committee feels that jt should refer again to United Kingdom experience as
showing the international importance which attaches to nuclear energy. The official .hand_book,
“Britain ¥, published in 1958, describes the efforts made to establish nuclear power stations in the
following terms:—

Ap of ial nuclear power stations for'the Ele'clricity Au!h?rilies was Euplishcd
by the Government in a White Paper (Cmd, 9389) in February, 1955. This envisaged spending £300 million on
building' 12 nuclear power stations, together with the nccessary ancillary services, uranium an,d pjmrotyp.e
development in the ten years 1955-65. BctwccnI 1,500 and 2,000 of would be by this

1965, saving 5-6 million tons of coal a year.
means gﬂce the pulflication of the 1955 programme, two factors have led to a reasscssment of the targets
isio set: rapid technological advance, which has already made possikflc stations of more than four times the
installed capacity of Calder Hall; and the increase in imports of fuel, chiefly oil, to meet growing energy requirements
which has accentuated the burden on the balance of payments. .

Accordingly, on 5th March, 1957, the Government announced a rcvxs'ec_i‘ programme qf nuclear power, under
which huclear encrgy would be providing 5,000-6,000 megawatts of electricity by '19'65, instead of 1,500-2,000
megawatts as originally planned, the equivalent of 18 million tons of coal (or ten million tons of oil) a year used
in conventional stations for a. similar output. During the decade ending' in the year 1965-66 l}}c total capital
investment by the Electricity Authorities to fulfil the combined nuclear and conventional power station programme
(including ancillary transmission facilities) might be of the. order (_Jf £3.35Q million. Thn§ would compare wnfh' m?
cstimate of £2,600 million during the decade for purely conventional stations; of the difference of £750 million;
some £200- million: might' be for by the p of the initial charges of uranium.

~ - —(Britain: An Official Handbook, at page 192.).

571. Whilst it is now evident that the United Kingdom target will not be fully realized by
1965, the above programme plainly shows the very heavy capital costs incurred in providing the
necessary equipment to produce power and demonstrates, at t}.le same time, }!oyv_ necessary it is for
there to be co-ordinated planning if good results are to be achieved. Responsibility for the operation.
of the nuclear projects fests in the hands of the United Kingdom Atomic Energy Authority: established
under the: Atomic Energy Authority Act, 1954. ‘The wide legal powers vested in the Authority alre
incontrast to the limited statutory powers of the Australian Atomic Energy Commission. For example,
legal powers and functions vested in the Authority by section 2 of the Act include the following:—
(a) to produce, use and dispose of atomic cnergy and carry out rescarch into any matters connected

therewith; . . i .

® to manufacl:ne or otherwise produce, buy or otherwise acquire, store and transport any a.rudcs“whlch
in the opinion of the Authority are, or are likely to be; required for or in_connection wnh.the
production or use of atomic energy or such research as aforesaid, and to dispose of any articles
manufactured, produced, bought or acquired by .thcm; . i

(c) to manufacture t’:rpothcr\viss produce, buy or otherwise acquire, treat; store, transport and dispose of
any radioactive substances; - | .

) to doyan such things (includiy;g the erection of buildings, and the execution of \yorks and the sem:chmg
for and working of minerals) as appear to the Authority necessary or expedient for the exercise of

the foregoing powers;.

United States.of America. s )

2 Atomic Energy Act of 1954 passed by the Congress of the United States is
anothersgam’g}l’: of full govemgh}llental control over the generation and use of r}u?lear energy. ‘The
Act ‘provides that the Federal Government should be sole owner of all special nuclear or gssxle
material whether produced in government or private facilitics. The material may be leasl:.r Ifor
private use subject to a Jicensing system administered by the Atomic Energy Commission established
by the. Act. The special material is the basic ingredient of nuclear weapons. The Commission hxs
also authorized: to acquire source materials and it controls the distribution of source matenallls ly
way of licences. The Act further provides that the Cgmmlssmn, as agent of the Ungted States, sl o d
have ownership’ and operation of production facilities for special nuclear materials, _Production,

. . it d by the C
are, otherwise; subject to control by a-1 g system admin : c
ﬁf:g:::iss are, requiredwfor al"l nuclear reactors, isotope separation facilities .and‘ chemical processing
lants. In the case of reactors, a:permit to construct is requited in the first instance. In-determining
\l;hethér to issue a construction: permit, the: United States Atomic Energy Commission considers the:
A e

applicant’s technical qualifications, fi and responsibility, and the design and operation-
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of the proposed reactor. When construction is completed, an operating licence is issued,

providing for the issug of an atomic encrgy licence, the Comm'ission must be'satisfied that any typclg;

utilization or production facility is of sufficient practical value and will serve a. useful purpose

g::%obmona‘tjc to the quantity of nuclear material to be utilized and that prescribed safety requirements
served,

573. The United States Atomic Energy Act contains' several findings made b
: ! A i y the Cangre:
concerning the use of atomic energy. The findings which Congress made. inpluded the ﬁouowmgf
a. The development, utilization and control of atomic energy for military and for - all the ’
vital to the Ccn{lm(!l'l defense and' security, i i other purposes are

b. . . . . . . . . . . . .
¢. The processing and utilization of source, byproduct, and special nuclear material affec i :
! ) S t interstate
foreign and. must be in the national interest. and
d, The g and utilization of source, byproduct and special nuclear material must be regulated in

the national. interest and in order to provide for the common defense and securi
health and safety of the public. 1 a8 fo protest the
e. Source and special: nuclear material, production facilities, and utilization facilities are affect i
> an T 3 ected with th
public interest, _and tegulation by the United States of the production and utilization of atomic energ;f
and of the facilities used in connection therewith. js necessary in the pational interest to assure the
common defense and sccurity and to protect the health and safety of the public,
f. .

g

b. It is cssential to the common dcfcn;e and' sccuri.(y tha; title t.o alt s. ecial ;-:uclca.r matc;i i i
2 , al by
States while such special nuclear material is within the United gta!cs. ¢ Jn (hg United

574. The United States regulatory system rests mainly on two s| ecific legislati
defence and'interstate and foreign commerce. In Australia, the};:osition is I\']liffemnl: %[\fiingoggﬁv ethrsé
Commonwealth has both defence and interstate and overseas trade and commerce powers. Without
the manufacture of nuclear weapons in Australia, the defence power would probably not authorize
substantially. more than the control of exports and imports, Furthermore, the trade and commerce
power has been more restrictively interpreted by the High Court of Australia than the corresponding
power in the United States Constitution has been interpreted by the United States: Supreme Court,

European Coal and Steel Community,
575. In 1957, representatives of the member States of the European Coal i
: and St

France, West Germany, Italy, Belgium, The Netherlands and Luxenlibourg, signed aectlrg?ym'frcl:l;n;tgg
setting up of the European Atomic Energy Community, known as Euratom, with a Commission as its
primary executive agency, to carry out an integrated programme of nuclear energy development, The
arrangement, which is now in operation, provides for special fissile materials to become the property
of the Community and a principal aim is the building of common undertakings, such as processing
Pla;gtsét.to sc;.]r]vtz the Feeds of all members.of the C ity. The arr is an ex ion of the
reaiization that nuclear energy development has to be i wi i it is i
out oonmmisay e ene xﬁ{y. D! integrated over a wide area if it is to be carried

PuBLIC HEALTH AND SAFETY,

576. A problem arises now of safeguarding human health agaj
5 r i ainst
radxgagtwe materials and isotopes and irradiating apparatus for indu%trial aﬁg%egi:a‘lheuusgsg
Radiation can cause various types of most serious cell damage to human beings. PArposes.

577. Expected increases in the use of radioactive materials em hasi;
. 4 i
precautions to be taken. In 1953, the Industrial Hygiene Committeé) of lﬁetﬁag;;:lt%czgﬁgxt;
Medical' Research Coqncxl,’ a council on which the Commonwealth and the States are represented,
g;;;f\;ggna xx;odeleqgﬁitlv?hSuslastances A9cg4 After receiving the approval of the Council, the model
was. submi o the States in 1954. 1t contained provisions for the makin ‘ i
:gﬂ] irtg:trﬁgih;?rtnh?.t‘x Sfiﬂ ttlfghsx:xctal advisor)('d cobn}lmétrlee to 1:’;dvise the Mxiiéterafelspgor?sfil’;iagufl:r“?ﬁ:
n ate concerned, Model regulations, necessary t islati
eﬁqctw;, were forwarded to the States in 1957. However, b%' 1959, nofgﬂl ?St;ytcsoh?cﬁeastsgdl ?‘s{;ttl?g
legislation and no State had given effect to the model regulations. peraiYe

578. In the Committee’s view, it would be much better from the- ic vi int i
a single set of laws and regulations applied by one authority c::r;]r}:g utggcwzfggoggegi%rszg:
protection of public health.” One set of technical experts could combine to have a knowledge and
strength which several separate authorities could scarcply be expected to attain, Single legal goni‘?ol
would ensure that uniform standards of safety were observed and also facilitate: the task otgamending

81

~ 579. There are other aspects of the application of nuclear science which put beyond all
doubt the national character of the health and safety problems to which they give rise. If 2 nuclear
power industry is established in Australia, it would be possible for dangers to health to occur in one
State which would affect other States. 1If, for example, a nuclear power station were to be located
in one State, the spread of radioactive materials following a disaster could penetrate to other States.

580, The. storage and processing of waste materials could, in some circumstances, have
radipactive effects which could escape to rivers and affect water: supplies in other States. Disposal of
radioactive waste is an important problem demanding strict control.  Waste from one State may need
to be stored in another.

581. In the interests of health and safety, complex uniform regulatory standards and conditions
are pecessary in relation to the construction of reactors; operation of reactors; processing of fuel
clements; use of isotopes; transport of radioactive material; and the technical, industrial and medical
standards of persons engaged in most of the above-mentioned activities.

INTERNATIONAL OBLIGATIONS.

$§82. In regard to the question of international obligations, there are two principal aspects.
Firstly, it seems inevitable that, in the coursc of the next two decades; firm rules will be laid down on an
international basis to ensure that radioactive materials produced in the operation of nuclear reactors
do not contaminate the oceans, This aspect is under discussion in the United Nations. The
impl ion. of international decisions will require control by a single authority in Australia of
such matters as the handling and storage of radioactive materials. Secondly, it seems certain, if any
progress is to be made in the field of atomic disarmament, that agreement will have to be reached
at the international level on a system of strict accountability of all fissionable materials. Any one
operating a nuclear reactor will be using and producing fissionable materials. In years to come, the
C ith may well have to account to some international body for ali fissionable materials used
and produced in Australia and to satisfy that body that all the materials are under its. control,

583, The Committee believe that there should be no possible legal doubts as to the
Comimonwealth Parliament’s power to give effect to treaty obligations of the kind mentioned. Any
doubts would be removed by an express power with respect to nuclear energy.

RECOMMENDATIONS,
584, Accordingly, the Commi has ded that the Cc Ith Parliament
should be empowered by constitutional amendment to make laws with respect to—
(1) the manufacture of nuclear fuels and the generation and use of nuclear energy; and
(2) ionizing radiations.
585. The subjects of recommendation could be appropriately included, as additional
paragraphs, in section 51 of the Constitution.

CHAPTER 14.~-POSTS AND TELEGRAPHS AND OTHER LIKE SERVICES: BROADCASTING,
TELEVISION AND OTHER TELECOMMUNICATION SERVICES.,
RECOMMENDATION OF THE COMMETTEE,

586. The Committee has r ded to the Parli in paragraph 125 of its first Report,
an d of the Constitution to make it clear that the Commonwealth Pagliament has. power
to make laws with respect to broadcasting, television and other services involving transmission or
reception by electro-magnetic means.

CONSTITUTION, SECTION 51 (v.): BRISLAN'S CASE.

587, The Commonwealth Parliament has, under section 51 (v.) of the Constitution, power to
make laws with respect to “ Postal, telegraphic, telephonic, and other like services: .

588. The question arose.in the High Court of Australia, in 1935, in The King v. Brislan, ex
parte Williams (1935) 54 C.L.R. 262, whether paragraph. (v.) conferred a power to legislate with
ryspect to radio broadeasting. The Court, in a majority decision, held that it did.

589, Broadly, the majority Justices agreed that broadcasting was a service which could be
classed with telegraphic and telophonic services but they did not all reach this result by precisely the same
reasoning, For example, the then Chief Justice stated that legislation with respect to the provision and
control of brgadeasting facilitles for both transmitting and receiving was legislation with respect to a
service; that the common characteristic of postal, telegraphic and telephonic services was that they
were communication services and this was also the characteristic of a broadcasting service.
Accordingly, broadcasting was a like service which could be the subject of legislation by the
Commonwealth Parliament, as for example, the Wireless Telegraphy Act 1905-1919 under
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consideration. The Chief Justice was also prepared to hold that the power to make Taws with respect
to telephonic services would have enabled the Parliament to regulate the form of wireless telephony.
known as wirkless broadcasting,

590, Two other Justices stated that the object of the constitutional power _contained, in
paragraph (v.) was to place under Federal authority the control of distant commuunication carried on
according to a systematic plan, They said that the constitutional power was intended to provide for
the future and was, on its face,. an. atiempt to cover, unknown and unforeseen devqlopment.s. A wide
operation had to be given the power. The description “ telegraphic and telephonic * carried with it,
not by derivation, but by use, a reference to electric means of transmission of signals and speech,
Broadcasting, whether conducted, by private enterprise or by governmental bodies, was a.public service
and telephonic in its nature,

591. Anothe
means by which the service was performed, There was no material distinction between a telegraphic
and a telephonic service because in both cages communication took. place by means of a wire acted
upon by electricity, In a wireless service, Communication took place without a continuous metallic
connexion between transmitter and receiver, but, otherwise, the. service had much in common. with the
other services,

592. In a dissenting judgment, the present Chief Justice of the High. Court said that postal,
telegraphic and telephonic services satisfied in: common the d d of the. bers of the. cc ity
for means of interchanging intelligence at a distance. The primary requirement they fulfilled was to
provide a method by which. one individual. could communicate, with another. The expression “ other
like services ™ covered every system of furnishing means of individual intercommunication but there
was no such intercommunication in broadcasting. In broadcasting, specches, music and the like: were
addressed to the public at large from some central point.

593. The fact that the decision. in Brislan's Case was a majority decision has fed to
suggestions, at various times, that it would be advisable for the Commonwealth Parliament to have an
©€Xpress power over broadcasting and now, television,

594 The Parliament may make use. of some of itg specific powers to regulate or engage in
brondcasting and television, as for example, the trade and commerce. power contained in section
51(i) of the Constitution, the external affairs power set down, in section 51 .(xxix.) and the power
to make laws for the government of the Territories under, section 122, but section 51 (v.) is the only
provision which may be invoked to sustain general Federal control of broadcasting,. including the
provision by the Commonwealth of national' broadeasting stations in- each of the States of the
Commonwealth. These observations are also true of television,

THE CONVENTION DEBATES,

595. The draft bill to constitute the Commonwealth adopted by the Convention in 1891
conferred power upon the Federal Parliament to make laws with respect to “ Postal and Telegraphic
Services ”.” The subject came up for further discussion at. the Debates in Adelaide in 1897. On that
occasion, it was sought unsuccessfully to limit the proposed power to places outside the boundaries of
the Commonwealth A substantial majority of the' Founders thought, however, that the interests of
the States and the people of the Commonwealth would be better served by Federal organization of
the postal and telegraphic services, As Alfred Deakin said— i

The arguments used by my hon. friend Mr. Barton with regard to the difficulties arising from a divided

control of the telegraph wires appear to be conclusive. It would be almost to make as
perfect and as economical for cither postal or telegraphic services within Australia if you retain State boundaries,
and it will certainly be more difficult to make arr: for the extra-A lian services if you are called upon

to consider State claims and demands, instead of only consideting the' real practital wants of the localities
immediately concerned. It Aappears to me a desirable thing as a matter of practical business to transfer both of
the: services to which I have alluded fo the Federal Goverament. We. shall not place too great a burden-on the
federal authority, and the whole population will be better served than they now are or than remote districts can be
by State authority, Placing the means of communication in the hands of the Federal Government will probably
permit of that universal reduction of Postage and cable rates which js one of the first demands of the commereial,
interest throughout Australia, The experience of our own colony is that the present cable rates are almost
prohibitive, but by 2 satisf: Y bination of the cable and postal services, with unity of administration, we
shall be able to secure an immediate reduction in: those charges, as well as jn Ppostal rates, and give the people of
Australia better services than those they now' possess.

—(C ion Debates, Adelaide, 1897, at pages. 770-771.)

596. Later it was moved that the words “ telephonic and other [ike services ” should be
added to the proposed paragraph. In reply to a question as to what was covered. by the words.
“other like services ”, Bernhard Wise of New' South Wales said—

Lond There might be a long distance telephone or phonograph, Mr, Peacock’s Taugh might then be heard in
ndon,

~~(Convention Debates, Adelaide, 1897, at page 773.y

597, It seems, therefore, that the Founders were aware of possible future devel in
Iong1 distl?nce communication, although they had little knowledge as to the form that the. services
would take,
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BROADCASTING IV AusTRALIA,

. 598. About the time of Federation, thére had been experimentation in wireless telegraphy
which was 1o be the forerunner of modern radio. Regular wireless telegraphy services did not
commence in Australia for some years after Federation and experiments in broadcasting did not begin
until after World War I, In 1923, the first organized broadeasts began from stations which were
privately owned and controlled, In 1929, in order to provide a more satisfactory service, particularly
in the less closely settled areas, the Commonwealth acquired and operated a group of stations thus
inaugurating the first national broadcasting service. Since then there has always been in Australia the
dual system of national and commercial broadcasting, In 1932, the Australian Broadcasting
Commission was constituted, Broadcasting in Australia has, for the whole of its life, been subject to
Commonwealth legislative control and administrative supervision, It Is, moreover, a subject on which
the States have. not been concerned to exercise. their own legal powers.

. 599. The present major of the Co Ith Parliament is the Broadcasting and
Television Act 1942.1956 ‘which confers on the Australian Broadeasting Control Board extensive
powers over the provision of services by broadcasting stations, the maintepance of adequate and
comprehensive programmes by commercial stations, and the maintenance of technical standards and
practices. The Act also provides for a national broadcasting service in which the Postmaster-

General’s Department provides the technical services and the Australian Broadcasting Commission is
responsible for the broadcast of programmes and other matters relating to the operation of the national
stations. ‘The Act further deals with the licensing and control of the commercial broadcasting services
and; the licensing of listeners,

600. Broadeasting plays an important part in the life of every community, but in Australia jt
has a special place because of the great distances between the main centres of population and the vast
rural areas where the inhabitants are particularly dependent upon their radios for the mary purposes
which broadcasting serves, including news of current events, social contact, accounts of parliamentary
proceedings, .religion, culture, children’s and utl_ler educational services, and information on rural

matters ranging from market reports and farming practices to flood and fire warnings. Specially

integrating factors binding the Commonwealth into one progressive community,

601. Apart from one year, the number of licensed listeners has increased every year since
1924, The total number of licences in force at 30th June, 1959, was. 2,263,712, a ratio of nearly 23
licences for every 100 persons, of which 1,312,952 were held by metropolitan listeners and 950,760
were taken out in country areas,

602. At 30th June, 1959, there were 56 medium frequency and eight. short wave national
stations and 108 commercial stations located in Australia, There is, besides, one medium frequency
and one short wave station in Papua. Of the 56 medium frequency. national stations, fourteen were
in metropolitan areas and the remainder in country districts, including the Northern Territory. The

since established have been set up outside metropolitan areas. Additional country stations are to be
constructed and it will not be very long before clear reception of national programmes will be possible
in almost every part of Australia. The total expenditure on the national broadcasting service,
excluding capifal works and services, was £5,974,000 in 1958.59. Commonwealth expenditure is
offset by revenue from B * i which d to £5,691,000 in' 1958-59.

603. In the commercial broadcasting service, the scale of activity has incr'eased, too, In
1941-42, there were. 97 stations with a total revenue of £1,330,000 anq an expenditure amounting
to £1,248,000: In 1957-58, there were 108 stations' and totz}l revenue in that year was £8,54§.000
and expenditure was:£6,572,000. Commercial stations are widely spread throughout the continent,
82 stations operating in country districts. A .

604. The Australian Broadcasting Commission aIsp conduct§ the overseas services, known as
Radio Australia, in which special attention is paid to Asian countries and the Pacific area to make
better known abroad the Australian way of life.

605, It is obvious that broadcasting is a subject which is of national charagter and the
extensive: activities and responsibilities of the Commonwealth will increase as the nation develops,
Itis iate, therefore, in the Ct ittee’s opinion, that the Commonwealth’ s Interest should be
recognized by constitutional amendment to vest the Commonwealth Parliament with an express power
over broadcasting, The proposed amendment would dispel completely, moreover, any doubts which
have lingered as to the legal power of the Commonwealth Parliament to make laws with respect to
broadcasting and to. maintain broadcasting services.,

TBLEVISION IN AUSTRALIA.
606. Brislan's Case had nothing to say about television services. which were, in 1935, almost
as far off as broadcasting was at Federation, Whatever doubts exist as to the Commonwealth
Parfiament's legal power over broadcasting must, with no less strength, apply to television.
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607. Television is a further develop of broadcasting and serves.a kindred purpose. It,
t00, is a system of communication in which electro-magnetism. is used, but to convey images.es well as
sounds. The first regular television services cc ed.in Australia only in 1956 and the. induitry
is, therefore, still in its infancy, It has, since its inception, been freated. as.a: Federal mater and the
pattern of administrative control over radio broadcasting was: extended! to' televisio by. the Brogdcasting
and. Television Act 1956, The responsibilities of the Ausralian Broadcasting, Control Board relate to
the provision of servigetsh by televisiqn‘statigns as well as broadeasting stations and to the. supervision

of the pr of the t The present Act also provides for a.dual television
service, The Australian Broadeasting Commission provides the programmes for the national television
service from stations made available to it by the P General. and’ cial stations op

under licence granted by the Postmaster-General on the rect dation of the: Brohdcasting:Control
Board, There are, in 1959, three television stations in Sydney and three in Melbourne, In each case:
one is a national station and the other two are commercial stations. Seryices. have tecently begun
in the other three mainland State capitals, Hobart should have television; in 1960 and. serviges will
eventnally be provided in the main provincial and country centres.

608, At 30th June, 1957, there were 73,908 television viewers® licences in force and-a year

later the number had increased to 291,186.. At.30th June, 1959, there' were.577,502 viewers’ licences.

in force, Of these 300,871 were held in New South Wales and 270,073 in Victoria. Revenue from
viewers” licences. totalled £2,775,000 duting 1958-59, In:1958-59- Commonwealth ‘experiditure in the
operation of the national television service was £2,396,000. Expenditure on capital ‘works was
£747,671. As.in the case of broadcasting, licence revenue enables the Commonwealth to obtain
recoupment for most of its outlay and there is, in addition, an excise duty on cathode ray tubes used
in. television receivers, Commercial stations depend on adyertising for their revenue; which totalled
£2,978,000 in 1957-58 as against expenditure of £3,035,000.

609. In the United States, United Kingdom and other countries in which' television services
have been provided. for several years, the increase in popularity of this medium has been quite
remarkable as the United Nations Educational, Scientific and Cultural Organization has. 1oported:
Television is rapidly becoming a major mass communication medium in Australia and. substantial
increases in the number of viewers will undoubtedly occur in: the next few years. ‘Television. is' a
subject of national importance and any | ing of C Ith responsibility in this.field: cannot
be seriously contemplated, nor, in any event, would it be practicable for the administration of
broadcasting and television to be divided.

610. The Commitiee considers, therefore, that the. Commonwealth’s participation in television
should be supported by an express power vested in the Commonwealth Parliament to' make laws. with
respect to television services. As in the case of broadcasting, an express reference to television in the
Constitution would- meet any possible legal doubts. as to existing Commonwealth power.

ALLOCATION OF FREQUENCY CHANNELS,

611. Every broadeasting and television station has to have a frequency channel for the
tr ission of its prog and the number of available channels in. the radio spectrum is limited,
Only the most carefully planned allocation of frequencies will keep harmful interference. between
stations at a minimum, "Allocation of frequencics is a problem in most countries and, in Australia
it is-made complex by reason of the large area of the country and the widely scattered .and uneyenly
distributed population. There is no satisfactory alternative.to a single authority having charge of the
allocation of frequencies. Further expansion of broadcasting and television services will occur but
even at present it entails much co-ordinated work and detailed planni g to avoid interference between
stations.

612. Frequency allocation has international as well as national implieations.and is the subject
of internationnl agreement. Under the International Telecommunication Convention 1952, to which
Australia is a party, one of the functions of the International Telecommunication' Union is to—
effect all - of the radio and ion of radio fi cy assi in order to
avoid harmful interfercnce between. radio stations of different..countrics,

Australia and New Zealand have also entered into a regional arrangement providing. for the
allocation of frequency channels in the bands. xeserved for broadcasting in the mutual interest of
avoiding interference between the stations of the two countries.

RECENT AND FUTURE PROGRESS.

613. In broadcasting and television, electro-magnetic systems ar¢ employed to commuyhicate,
in the one case, sound only and, in the other case, visual transiént images and sound, Broadcasting
involves the tr ission of electro-maguetic waves. known as Hertzian or wiréléss waves, which are
also utilized in the conduct of television services such as those now provided by the national and
commercial stations in Australia.,

614. Both broadcasting and' television' may: be described as systems of ‘telecommunication,
The term “ telecommunication was used.in the International Telecommunication Convention 1952
as g “any or reception.of signs, signals, writing, images and-sounds o
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intelligente of any nature by wire, radio, visual or other' electromagnetic systems ”, More recently,
the Inter 1. Tel ication Union has described telecommunication in more.general terms,
which, it understands, accords with common usage, although it is no different in substance from the
définition in the Convention. According to the Union's description, telecommunication is * any
process that erables a correspondent to pass to one or more given correspondents, or possible
correspondents, information of any natire delivered in any usable form by means of any
electromagnetic system ”,

615, There are many well 1 systems of telecc jcation in Australia in addition
to’ broadeasting and: television. They include, for example, the telegraphi¢ and telephonic services
well’ knéwr fo the Founders and the radio-telegraph, radio-telephone, cable and photo-telegraph
services ‘of flie’ Overseas: Telecommunications Commission which is the Commonwealth authority
responsible for the maintenance of Australia’s public external communieations.

616. Recently developed telecommunication services include the establishment in Australia of
a teleprinter exchange system in all capital cities and some provincial centres, The service enables
direct communication by a teleprinter in one subscriber’s office with a similar machine in the office
of a subscriber elsewhere. The service is, in effect, the telegraph equivalent. of the telephone service
with the added virtue of providing a written record at each end. Another major step forward in
Austrélia’s external communications occurred recently with the introduction of an. international
teleptinter exchange service known as the International Telex between Australia and various
overseas countries including the United Kingdom, U.S.A., Canada and Japan. The service is
available to all subscribers of the teleprinter exchange service in Australia,

617. Within Australia, the Postmaster-General has also introduced a private-wire Jeased:
telograph service and a picturegram service in all States. In the realm of radio, innovations since
World War IL bave included a large expansion in the number of civil radio-communication stations'
authorized under the Wireless Telegraphy Act and Regulations. At the end of the 1958-59
financial year there were about 33,000 authorized stations including 9,300 operated by governmental
and semi-governmental authorities such as the police, fire brigade and ambulance services, and 8,000
aperated- by texi cab companies. There were 3,800 amateur stations. In remote. areas of the
Commonwealth, 2,000 stations were operating for the exchange of messages with control stations of
the Royal Flying Doctor Service and a further 2,000 were used by vessels employed in the various
maritime services and industri¢s. The Postmaster-General's Department also opetates mobile
radio-telephone services and has developed radio-telephone trunk channels and fixed radio-telephone
subscribers’ exchange services to cater for the requirements of residents in isolated areas where the
cost of erecting conventional telephone lines would be prohibitive. By these means, lives are
protected or saved, delays can be prevented and unproductive mileage by vehicles reduced. In the
allocation of frequencics, the Commonwealth has the responsibility of ensuring the orderly conduct of
the radio-telephone services, in particular the avoidance of detrimental interference between stations.
Another advance has been the blish of a f; ile service, a telece ication system for
the. transmission of fixed images for reception in permanent form, in the Commonwealth Burean of
Meteorology to-¢nable weather charts to be itted simultaneously to major d in the
State of New South Wales.

618. The developments to which the Committee has referred are not exhaustive but they are
examples of thé wide range of telecommunication services which may be conducted by using
electio-magnetic systems. In this respect, the recent developments may be lkened to telegraph,
telephone, broadcasting and television services. In dealing with the development of
télécommunication services, the Postmaster-General’s Department advised the Committee as follows:—

Techniques in the tel ications, sound broadeasting and ision ficlds nre changing, ivel
and ‘miust, continue fo improve with developments in clectronics and the availability of more and more frequency
channels iti*the radio spectrum, However, clectrical energy will undoubtedly be- the main, if not the sole, medium
of power for operating telccommunications services by wire and radio for many years to come, notwithstanding the
additional facilitics and that may be d.

619. The Committee considers that a constitutional amendment to take account of broadeasting
and television-should leave in no doubt the 'power of the Commonwealth to make laws with respect.
to any form of conimunication service whether currently in use or which will be evolved,

620. At this stage, future progress cannot be predicted with, certainty but there are many
possibilities. For example, there are many potential uses for radio control. Radio controkis a system
of telecommunication for controlling mechanism or other .apparatus by wireless waves. These
applications include the control of movements of rockets, aircraft and other mobile units and the
actuation of devices. for switching on. and off electrical power circuits. ‘There §hould be al§o reater
use in thie years ahead of telemetering, a system of telecommunication by which remote indication
is given of eleétrical quantities. Practical applications of telemetering are the recording of phenomena
associated with outer space activities as reflected in. results of transmissions from apparatus carried
in guided missiles, readings of power Joadings of electrical circuits, determination of barometric

fes ant p tes from impulses sent from transmi hed to-balloons and the gauging
of river heights. The use: of heat and light rays, both electro-magnetic in nature, as means of
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ication an
Committee’s view that all such services fall within the sphere of legitimate Commonwealth interest.

621. Any attempt to distinguish between broadcasting and television as being proper subjects
of Commonweaith power and other communication services as not being within the Commonwealth
sphere of interest, will lead inevitably to anachronistic situations and an illogical and inefficient
division of governmental administration,

622. International tel ication arrang lend added. weight to the Committee’s
view that telecommunications should be treated as. a single subject ‘of national importance. The.
Committee has already referred to the Inter 1 Tel ication Convention 1952 to which,.

as at the end of 1958, 96 countries, including Australia, were parties, The Convention states, that
the purposes of the International Telecommunication Union should be—

(a) to maintain and extend international co-operation for the improvement and rational use of
telecommunication. of all kinds;

(b) to promote the devclopment of technical facilities and their most cfficient operation with a view to
improving the i of tell ication serviees, i ing, their and.making them,
so far as. possible, gencrally available to the public;

(¢) to harmonize the actions of nations in the attainment of those common ends.

Australia would find it impossible to discharge its obligations and hence obtain the benefits of

longstanding international arrangements if action could not be taken domestically on a national basis'
to 1 telecc ication:

623. As in the case of the existing paragraph (v.) of section 51, the Committee considers
Commonwealth power should be defined in terms of services rather than subjects. In. other words,
the Committee does not seek that any additional power should be given to the Commonwealth. over
the subjects of broadcasting, television and other forms of telecommunications as such, but over services
of these descriptions.

RECOMMENDATION.

624. Accordingly, the Cc i has recc ded that the Constitution should be altered
to provide expressly that the Commonwealth Parliament has power to make laws with respect to
broadcasting, television and other services which involve the communication, transmission or reception
of signs, writing, signals, images, sounds or energy by means of electro-magnetic systems.

CHAPTER 15—INDUSTRIAL RELATIONS.

RECOMMENDATION OF THE COMMITTEE.

625. The Committee observed, in paragraphs 91-101 of its. first Report, that Federation
brought together six colonies each possessing its own distinct economy. Since then, a single Australian
economy has emerged exhibiting an interdependence between the many activities which it comprised,
The general state of the economy was a matter of natjonal importance and concern,

626. At Federation, colonial wealth was derived in the main from rural pursuits whereas the
secondary industries now made a very substantial. contribution to the national economy. Many more
persons were employed in factories and ancillary services such as the transport industries, Along
with these developments there had been an increase in the membership- and strength of industrial
organizations of employers and employees and the use of gover 1 industrial hinery for the
determination of conditions of employment. The Committee stated that one integrating, factor in the
economy had been the trend towards greater uniformity in industrial conditions, in which
Commonwealth industrial machinery had played an important part.

627. The Commonwealth possessed only a narrowly conceived industrial power—the power
contained in section 51 (xxxv.) of the Constitution to make laws for the prevention and settlement by
means of conciliation and arbitration of industrial disputes extending beyond the limits of any one
State. In spite of the limitations of the power, the Committee noted that the number of employees in
Australia whose conditions of employment were regulated by Commonwealth awards and determinations
was little Jess than the number whose conditions were defermined by the industrial machinery of the
six States combined. Commonwealth awards and determinations had, moreover, material effects' on
the véork oflsmte authorities and upon the conditions of employment of persons not covered by
awards at all.

628. The Committee has rccommended (1958 Report, paragraph 131) that paragraph (xxxv.)
of section 51 be repealed and a new section jnserted in the Constitution which would provide in
substance as follows:—

(1) The Commonwealth Parliament should, subject to the Constitution, have power to
make laws for the peace, order and good government of the Commonwealth: with
respect to terms and: conditions of industrial employment,

d tr ission' of energy by radio, could have future possibilities, It is the

87

(2) The power to make laws dealing with terms and conditions of industrial employment
e should include powesr—
(a) as at present, to make laws with respect to the prevention and settlement
of industrial disputes by means of conciliation and' arbitration; and
(b) to establish authorities of the Commonwealth, and authorize authorities
established by or under the law of a State, to determine terms and
conditions of industrial employment and to prevent and settle industrial
disputes.

THE INDUSTRIAL POWERS OF THE COMMONWEALTH PARLIAMENT,

629. Section 51 (xxxv) is the only express power over industrial matters which the
Constitution confers upon the Commonwealth Parliament. It provides that the Parliament may make
laws for the peace, order and good government of the Commonwealth with respect to—

{xxxv.) Conciliation and arbitration for the p ion and of industrial disputes extending
beyond' the limits of any one State:

630. Paragraph (xxxv.) does not enable the national Parliament to deal with industrial
conditions at large, but is restricted to the prevention and settlement of industrial disputes and only
those disputes which extend beyond the borders of a single State. Conciliation and arbitration are the
only means which may be employed in the seitlement of disputes under the power. Thus, the ch'c{al
power is both qualified and technical. Furthermore, it virtually presupposes the creation of authorities
to deal with disputes which may be the subject of power.

631.. The paragraph has to be read with paragraph (xxxix.). Paragraph (xxxix.), which is
known as the incidental power, enables the Parliament to make laws with respect to matters incidental
to the execution of any power vested in the Parliament by the Constitution. The two paragraphs
together provide the constitutional basis for legislation passed by the Commonwealth Parliament
setting' up independent machinery for the settlement of industrial disputes by conciliation and
arbitration.

632, Although paragraph (xxxv.) is the principal source of the Commonwealth Parliament’s
authority to legislate in relation to industrial matters, there are other heads of power which will sustain
certain industrial laws.

633. Section 51(i.) of the Constitution. is probably the most important of the other relevant
powers. It confers power to make laws with respect to trade and commerce with other countries and
among the States. Section 98 of the Constitution states, by way of amplification, that the power
extends to navigation and shipping and State railways. The precise extent to which the trade and'
commerce power authorizes the making of laws dealing with industrial conditions is not certain. Insofar
as persons are employed in interstate or overseas trade and commerce, the Parliament may provide
for the determination of their terms and conditions of employment without being restricted to the
processes of conciliation and arbitration, Thus, the trade and commerce power is the principal source
of constitutional power supporting the Stevedoring Industry Act 1956 which constituted the Australian
Stevedoring Industry Authority with extensive powers to regulate stevedoring operations and to deal
‘with matters affecting the employment of persons on the waterfront. Nevertheless, in the
interpretation of the trade and commerce power, the Court has emphasized the existence of a
distinction for constitutional purposes between interstate and intra-state trade and commerce and, in
many cases, it may be extremely difficult to define and isolate, as a separate class, persons who are
employed in interstate. and overseas trade and commerce.

634. The Commonwealth Parliament also possesses a plenary power to regulate the terms and
conditions of employment of persons in' the Territories of the Commonwealth under section 122 of
the Constitution which authorizes the Parliament to make laws for the government of the Territories.
Again, insofar as the Commonwealth may itself engage in industrial activities, such as the provision
of railway and air services and banking facilities, it can provide for the regulation of industrial matters
arising between itself and its employees. The terms and conditions. of employment in the Public
Service of the Commonwealth are mainly governed by the Public Service Act and the Public Service
Arbitration Act. In relation to employees of the Commonwealth, various provisions of the
Constitution may be invoked by the Commonwealth Parliament in providing for the fixing of terms

and. conditions of employment. Examples are section 51(i.), already referred to; the defence power

contained in section 51 (vi.); the banking power (section 51 (xiii)); the incidental power (section
51 (xxxix.)), and section 67 which vests in the Commonwealth Parliament the power to appoint officers
of the Executive Government.

635, During the last world war, the Commonwealth' Parliament made extensive use of its
defence power (Constitution, section 51 (vi.)) to: legislate at large with respect to industrial matters.
In time of peace, however, the defence power will not support any form of general industrial regulation.

636. Federal jurisdiction in industrial matters has, therefore, been mainly, though not
exclusively, sustained. by the conciliation and arbitration power contained in paragraph (xxxv.) and
that power, as indicated, apart from authorizing the creation of specialized industrial machinery to
deal with disp does not positive legisl intervention in industrial relations.
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Trer CONVENTION DEBATES.

637. As the Committee will show, many problems arise fror the present division of industrial
power between the Commonwealth and the States and from the technical and restrictive language of
paragraph (xxxv.). It is the Committee’s view that it will facilitate an.examination of the problems to
refer briefly to the historical background provided by the Convention Debates,

638. A proposal was made, as early as the Convention Debates held in Sydney in 1891, that
the: Commonwealth should have an industrial power. On that occasion, Charles Cameron Kingston
of South Australia proposed that the Commonwealth Parliament should have power to establish courts
of conciliation and arbitration having jurisdiction throughout the Commonwealth for the settlement of
industrial disputes, Later he withdrew the proposal in favour of an amendment to Chapter UL
dealing with the Federal Judicature, He proposed that the power of the Parliament of the
Commonwealth to establish courts should also extend to the creation of courts of conciliation and
arbitration for the settlement of industrial disputes. Several delegatés, however, criticized theé proposal
as an interference with the functions of the States ahd it was defeated.

639. The case for an express Commonwealth industrial power was taken up during the Adelaide
Debates in 1897 by Henry Bournes Higgins, who was afterwards to become a judge of the High Court
and President of the Commonwealth Court of Cénciliation and Arbitration, Higgins considered that
it was y for the Cc Ith Parliament to have legislative power to deal with disputes
which literally affected more than one State. He said—

We cannot tell what is iz futurity, and.X want simply to give the. Federal Patliament a power to establish these.
courts if it think fit. . . . Ttmay be said, * Leave the industrial disputes to the States ; but it is well kiown
that these disputes are not confined in their evils to any one State. If there is a shipping dispute in Sydney it is sure’
to be felt in Melbourne; if there is a coal dispute in Newcastle: it is sure to be felt at Korumbumma, Any one
State is unable to cope with the difficulty. If it should h ér be found ient to have a Court of Conciliation
and Arbitration, it must be a Federal Court which can extend its power over the whole Federation,

—(Convention Debates, Adelaide, 1897, at page 782.)
He proposed that the Parliament should have power to make laws with respect to industrial
disputes extending beyond the limits of any one State but later, in the hope of obtaining wider-approval,
without intending the language to be settled, he.modified the proposal.in favour of the:form of words
which now appear in paragraph (xxxv.). However, the majority of members present took the view
that imfiustrial matters fell within the province of the States. Sir Edward Braddon; for example,
observed—

1 have the very highest possible opinion of the influcnce for. good of boards of conciliation.in matters .of,

industrial dispute, in spite of the fact that in South Australia, I believe, they have been a positive failure. But'

what we have to-consider in framing this Constitutional Bill is that we shall not load the Federal Parliament with
dutics and obligations which  can be better fulfilled by the local Parliaments of the several States. I thinlf if we
introduce auything of this sort into our Constitution it can only have the effect of i ing rathet than dimini

the difficulties in regard to these industrial disputes. It would have the effect possibly of interfering with trades:
unionism in some of the colonies, and of interfering largely with both employer and employés and I think that'

should be in every possible way avoided if we can possibly do so, There is no occasion for our committing to the.
Federal Parliament or Government any matter whatever that the States can better deat with, These industrial’
matters, I think, are distinctly more within the province of the States to deal with than of the Federal Patliament,

—(Convention Debates, Adelaide, 1897, at pages 791-792.).

640, The question of a Commonwealth arbitration power was again raised in' the Melbourne
session of the Federal Convention in 1898. On that occasion, Higgins again moved for tlie insertion
of the paragraph in the Constitution. He said—

Nothing has struck me so much in dealing with the Bill' as the want of fnn it of the
change in regard to industrial matters which is now taking place all through the world. . . I do not regard
courts of conciliation and arbitration as likely to finally settle all industrial disputes, but I regard them as a: very

§

valuable means of mitlgating the pain which an era of change will create. A change is going on, whether we.

approve of it or not, and we should do our best to mect it, and to prevent, even by temporary means, the disaster
and distress which must follow upon diversion of trade .and industrial disputes. Every morning there appear

telegrams in the ncwspapers dealing with the engineers’ dispute in England, or the dispute in the cotton trade,

and we are not without our own experience of shearers’ disputes and shipping disputes. Of course, I shall be told
that this is a matter for the states, I admit that if a dispute is confined to-a state, it ought to be dealt with by that
state. But I ask this committee, in the name of common sensc—suppose you have a shipping dispute, how cdn

any one state deal satisfactorily with that dispute? Suppose. you have a dispute. of shearers. You lave an’

organization of shearcrs all through Austral or ding through Q d, South A i
Victoria, and New South Wales; and, .on the other hand, you have the employers of the shearers all uniting-on the

opposite side. How, I say, can any state deal with a dispute of that.nature which.is: intercolonial? I do not want

1o overburden this Constitution with matters which may endanger its acceptance. I cordinlly agree in that principle,
but T draw the line here: If we find a matter which cannot be deait with so effectively by the states, and we. find
that it is a matter of grave concern to the people of Australia, why not put it in this BII? ..
~—(Convention Debates, Melbourne, 1898, Vol, I, at pages: 180-181.y

641. After a protracted debate the paragraph was finally adopted.in its present. fotm.

642, It is clear enough from the Reports of the Convention. Debates that the. Founders had

in mind the prevention and settlement of strikes of the kind which afflicted the continent in the 1890’

and that the regulation of industrial conditions would. continue as. primarily a State function,
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COMMONWEALTH CONCILIATION AND ARBITRATION LEGISLATION.

643. The first exercisc of the arbitration power occurred when the Parliament passed the
Commonwealth Conciliation and Arbitration Act 1904. The legislation, which came into operation
on 15th December, 1904, created a Commonwealth Court of Conciliation and Arbitration consisting
of a President appointed from among the Justices of the High Court for a term of seven years to
conciliate and arbitrate for the prevention and settlement of disputes extending beyond the fimits of
any one State. The Court was empowered to enforce its orders and awards.

644. The chief objects of the Act were expressed to be as follows:—
1. To prevent lock-outs and strikes in relation to industrial disputes;

1. To constitute a2 Commonweaith Court of Conciliation and' Arbitration having jurisdiction for the
p ion: and settl of i ial di

HL To provide for the exercise of the jurisdiction of the Court by conciliation with a view to amicable
agreement between the parties;

1V, In default of amicable agreement between the parties, (o provide for the exercise of the jurisdiction of
the Court by equitable award;

V. To enable States to refer industrial disputes to the Court, and to permit the working of the Court and
of State Industrial Authorities in aid of each other;

VI, To facilitate and the organization of ive bodies of employers and of emp and
the submission of industrial disputes to the Court by organizations, and to permit representative bodies.
of employers and' of employces to be declared organizations for the purposes of this Act;

VII, To provide for the making and enforcement of industrial between empl and
in relation to industfial disputes.

645. Many amendments have since been made to the Act and the Committee considers that
some merit a mention at this stage.

646. In 1926, an amendment granted life tenure to Judges of the Court in consequence of
a decision of the High Court that the tribunal, as previously cosstituted by a President, was
incompetent to exercise judicial power since the President did not have the tenure of office required
by section 72 of the Constitution for Justices of Federal Courts. Another amendment in 1926
authorized, for the first time, the appointment of Conciliation Commissioners to assist the Judges in
the work of the Court.

647. By 1928, the prestige and influence of the Federal Court had grown considerably but
in that year, when the Bruce-Page Government was in office, the Parliament departed from carlier
policies. of developing the regul hinery and restricted the jurisdiction of the Federal Court.
The Court was enjoined not to exercise jurisdiction unless there were circumstances which made it
more desirable that it should deal with an industrial dispute in preference to leaving it to a State
industrial authority. Before 1928, the Federal Act had' prohibited lock-outs and strikes but other
amendments in that year contained stringent provisions for making the prohibition more effective.

648. In 1930, the Parliament reversed the policies adopted in the legislation of 1928. An
amending Act removed the conception of the primacy of State industrial tribunals by restoring the
Federal Court's established jurisdiction of previous years At the same time, the Act made Federal
history by repealing provisions which had existed since 1904 forbidding the employment of a lock-out
or strike as an industrial weapon.

649. New policies were reflected in amendments made in 1947. General arbitral powers
were conferred upon Conciliation Commissioners, the intention being to substitute flexible and
informal administrative and conciliative procedures for the more cumbersome and legalistic approach
of the Court. The Court’s jurisdiction was limited mainly to judicial matters and four matters,
standard hours of work, the basic wage, annual leave and minimum rates of pay for adult females,
considered to demand uniform treatment because of their overriding importance,

650. Some dissatisfaction arose from the autonomy which the Conciliation Commissioners
enjoyed under the 1947 amendments and the different approaches of individual Commissioners in
matters in which uniformity of treatment was an ad ge. These considerations led, in 1952, to
further important amendments which accorded to the Court greater arbitral responsibilities than it
was left with under the amendments of 1947. For example, the Act provided for an appeal to the
Court froin an award of 2 Commissioner.

651, In 1956, a major re-organization of the Commonweaith industrial machinery was
necessitated by the decision of the High Court, later upheld by the Privy Council, in the Boilermakers'
Case (1956) 94 C.L.R, 254; (1957) 95 C.L.R. 529, in which it was held that the vesting of judicial
and arbitral powers in. the one body, the Commonwezlth Court of Conciliation and Arbitration, was
invalid as & contravention of Chapter III, of the Constitution. The Conciliation and Arbitration Act
1956 provided two distinct sets of industrial machinery to exercise. the powers previously vested in the
old Court. It created. a Commonwealth Conciliation and Arbitration. Commission to perform the
functions of conciliation and arbitration and constituted' the Commonwealth Industrial Court to deal
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with judicial matters such as the interpretation and enfmgemcpt of awards. As in the past, extensive
functions of conciliation and arbitration were vested in individual members of the Commission and
the Act also provided for the appointment of conciliators.

652. The objects of the Conciliation and Arbitration Act were restated in 1956 in the following
terms:—
2. The chief objects of this Act are—
(2) to promote goodwill in industry;
(b) to encourage conciliation with a view' to
industrial disputes;
(c) to provide means for preventing and settling industrial disputes not resolved by amicable agreement,
includi 1 i ing and probable industrial disputes, with the maximum. of
expedition and. the minimum of legal form and technicality;
(d) to provide for the observance and enforcement of agreements and awards made: in settlement of
industrial disputes; and
(e) to the organization of repr ive bodies of employers and emp and their
registration under this Act.

653. The. current legislation is the Conciliation and. Arbitration Act 1904-1959,

654, It is clear from this short description of Commonwealth legislation that the Parliament
has, in legislating under the conciliation and arbitration power, confined itself substantially to the.
setting up of specialized industrial machinery with power to settle disputes extending beyond the
limits of one State by the processes of conciliation and arbitration, For the purpose, the Federal
authorities performing these functions have been, and must be, substantially unfettered in the exercise
of their discretion to prevent and settle industrial disputes which fall within their jurisdiction. The
terms of a Federal award must be the expression of their own judgment, In the absence of direct
legislative power over industrial relations, the Commonwealth Parliament has, for the most part, been
concerned to reshape the statutory machinery for the prevention and settlement of industrial disputes.

P thereby p ing and' seitling

INDUSTRIAL POWERS OF THE STATES.

655. The limited Federal power is in marked contrast to the power that the States have to
legislate upon the. subject of industrial conditions.

656. A State has exclusive power to prevent and settle industrial disputes which do not extend
beyond: its own borders, It may also deal with an interstate dispute so far as.it affects employers and
employees within its borders, except to- the extent that a Federal award or law has covered a matter
in dispute or otherwise operates to prevent the State- from dealing with the matter.

657. A State is not limited as to the means which it may adopt in dealing with any type of
industrial question. It may set up industrial tribunals or authorities to deal with disputes and it may
vest the authorities which it establishes with power to regulate terms and conditions of employment
irrespective of the existence of a dispute. Each of the States has, in fact, set up specialized machinery
according to its own wishes in. the matter. There are two major types, namely, the wages board
system adopted in Victoria and Tasmania and the industrial court system of New South Wales,
Queensland and Western Australia. In South Australia, there is a combination of the two.systems.

658. Under the wages board system, determination of industrial questions does not depend
on the existence of disputes. In Victoria, the Labour and Industry Acts establish separate Wages
Boards for various trades consisting of an equal number of representatives of employers. and employees
and an independent chairman. Where there is: no Wages Board for a particular trade, a General
Board regulates conditions. The Boards have power to determine. any industrial matters
whatsoever and, although they may hear arguments from parties to an industrial dispute, this power is.
seldom exercised. The Boards make determinations dealing with such matters as hours of work, rates
of pay, margins for skill, holidays, apprenticeship conditions. and generally on the subject of the
relations of employers and employees. Determinations of 2 Board have legislative effect and bind all
persons in the. relevant trade.. In Victoria, there may be appeals to-an Industrial Appeals Court from
Wages Board determinations.

659. The industrial courts system, although. varying from State to State, has.more in common
with Commonwealth industrial machinery, insofar as industrial matters are dealt with primarily-
through the settlement and determination of industrial disputes and there is provision for the
registration of unions and employers organizations which may register agreements or obtain awards.
Although under the industrial courts system a specialized tribunal of the State may determine. industrial
conditions in the exercise of its own discretion, there are: important differences between the
Commonwealth system and the State systems. For example, under the New South. Wales Industrial
Arbitration Act, 1940, as amended, once an award is made by a Conciliation Committee or the
Industrial Commission it may bind any one who at any time employs a person to perform work
which the award covers, whether or not the employer was involved in the proceedings; and' confers
benefits upon an employee, irrespective of whether he is 2 member of the unjon directly concerned. in
the making of the award.
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660 By contrast to the Federal Parliament, the State Parliaments are unrestricted as. to the
conditions which they can attach to the exercise of jurisdiction by the tribunals they create. In
Queensland, for example, the Industrial Court, established under the Industrial Conciliation and
Arbitration Acts, is required, in fixing the basic wage, to ensure that the wage is sufficient to maintain
an employee and his wife and family of three children in a fair standard of comfort having regard
to the conditions of living in the occupation in respect of which the basic wage is fixed.

661. A State is not confined to handling industrial matters through specialized machinery
which it creates for the purpose. A State Parliament may, if it wishes, legislate directly on the subject
of industrial conditions and although, in practice, industrial conditions are usually left to be
regulated by the machinery provided by the Parliament, State Parliaments also intervene in industrial
matters by direct legislation. Matters such as leave of absence, rates of pay, hours of work and
workers' compensation' have, at times, been the subject of State' Parliamentary attention. State
legislative power also extends to matters of discipline and' the pulsory direction of labour and
industry. A State Parliament may exercise industrial power in all its plenitude without limitation as
to subject or method. N

APPLICATION OF COMMONWEALTH AWARDS AND DETERMINATIONS.

662. On its face, the Constitution, section 51 (xxxv.), does not seem to offer a wide avenue
for the regulation. of employer-employee relations, and yet the percentage of Australian workers
subject to Federal awards and determinations is now not far short of the number of persons who are
directly covered by State awards, The extension of the application of Commonwealth awards since
the passing of the first Conciliation and Arbitration Act in 1904 has, in the opinion of the Committee,
been one of the most notable features of Australian constitutional experience since Federation,

663, The Commonwealth Burean of Census.and Statistics conducted a survey of the incidence
of awards and other industrial determinations in Australia as at April, 1954. According to the
survey, of 1,782,900 male employees included in the: estimates, 44.3 per cent. were covered by
Commonwealth awards and 44.3 per cent. were subject to State awards. Of 608,900 female
employees, 37.2 per cent. were subject to Commonwealth awards and State awards applied to 54.9
per cent. Details by States were as follows:—

INCIDENCE OF INDUSTRIAL. AWARDS* BY STATES, APRIL, 1954,
s

Employees Covored b Covered by
G | wew | R | GEY
'000. % % %
MALES.
New South Wales . . . 698.9 11.1 43.5 45
Victoria " . . . 509.3 13.2 59.4 27.4
Queensland .. . . . 230.6' 7.1 19.4 3.5
South Australia . . 161.7 13.1 57.1 29.8
‘Western Australia . 124.2 10.4 12,5 7.1
Tasmania . . B . 58.2 15.7 52.6 31.7
FEMALES,
New South Wales . . e ) 248.8 7.5 36.5 56.0
Victoria . .- . . 194.0 7.1 47.7 45.2
Queensland .. . . . 66.1 4.8 23.1 2.1
South Australia ’e o . 47.4 13.8 31.9 54.3
Western Australia . i 34.8 ' 9.5 18.7 71.8
Tasmania . o . 17.8 12.9 34.0 53.1

" The cxpression, “* awards* used in the above table moans awards, determinations and reglsicred agreements, Persons working under unregistered
ients wero clawifid as ‘' not covered by awards ™.

664. It is to be observed from the table set out above that the percentage.of employees both
male and female covered by Commonwealth awards is much greater in New South Wales, Victoria,
South: Australia and Tasmania than in the States of Queensland and Western Australia. The
last-mentioned States: have not, of course, attained the level of industrial development which has
occurred. in New South Wales, Victoria and’ South. Australia.

665. Further analysis shows that Commonwealth awards have predominated in mining and
quarrying, manufacturing and the transport and communication industries, whereas State awards
apply to more employees.in. the building and construction and wholesale and retail trade industrial
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groups, Particulars of the incidence of awards by main industsial groups in Australia as at April,
1954, were as follows:—

INCIDENCE OF AWARDS* BY MAIN INDUSTRIAL GROUPS, APRIL, 1954.

Employees Covered by Covered by
fa G B | We | ommmle | THRD
000 % % %
MaLes.
Mining and Quarrying, .. ' . 52.8 20,6 50.6 28.8
Manufacturing. . . . . 754.7 10.9 52.0 37.1
Building and Constructior . . 162,5 1.4 28.7 63.9
Transport and Communication ., . 259.3 3.4 68.5' 28.1
Banking and Insurance .. . - 57.2 30.5 30.7 38.8
Wholesale and Retail Trade . . 236.2 17.7 21.4 60.9
Public Administration, Professional, &, .. 205.0 10.0 28.9 61.1
All Other . . . . 55.2 18.1 34.9 47.0
Total .. . . . 1,782.9 11.4 4.3 44.3
FeMALES,

Manufactaring. . . . 232,7 5.8 60.7 33.5
Transport and Communication . 28.5 6.8 69,3 23,9
Banking and Insurance .. . - 34.4 1.0 37.6 51.4
‘Wholesale and Retail Trade . . 125.2 4.6 11.8 { 83.6
Public Administration, Professional, &c. .. 124.1 10.0 12.3 7.7
All Other . P . 64.0 16.1 35.1 48.8
Total .. . . . 608.9 7.9 37.2 54,9

et ;gzh:l z‘pmr:?wh:gm:;au;; Inthes g!zove table means awards, determinations and registered agreements,  Persons worklng under unregistered agtee

. 666. There is nothing to suggest that the role of the Commonwealth in the industrial field will
diminish. Industrial development now taking place should ensure continved Commonwealth
regulation of industrial conditions on at least the present scale.

ANALYSIS OF PARAGRAPH (xxxv.): ITs COMPLEXITY AND LEGALISM.

667. Paragraph (xxxv.)} has had a prominent place in the history of industrial relations because
employers and employees, particularly in the more important industries carried on in more than one
State, have so organized as to make it possible. to have Federal determination of their industria}
relations in preference to the separate determinations of the individual States. For the most part,
interstate disputes have been created solely for the purpose of attracting the Commonwealth power
and not because of major conflict between employers and employees as the Founders envisaged,
That the arbitration power has been able to fulfil such an extensive function is attributable also to
the judicial interpretation which it has been accorded. The paragraph is the most frequently litigated
provision of the Constitution.

668. Nevertheless, the evolution of paragraph (xxxv.) as the major legal source of authority
for the regulation of industrial conditions in Australia has been at the price of excessive technicality
and complexity. These aspects of the power will be dealt with hereunder.

Pr ion and Settl of Disy
669. The focal point of the power is that the Parliament may Iegislate for the prevention and
settlement of disputes, The power js directed, not only to the settlement of existing, disputes, but to
preventing disputes from arising which means that it also extends to the prevention of threatened,
impending or probable disputes. The power can be exercised so as to compel the parties to-a dispute
to resort to conciliation or arbitration.

670. Conciliation and arbitration connote the intervention of an independent party to deal
with a dispute and the process of arbitration requires a tribunal to accord to the parties in_dispute a
rxghct of hea'rmg. "1“hxs has meant, in practice, that the arbitral activities of Commonwealth tribunals are
d ially to disp which have arisen, although it is possible to conceive of arbitration
for the settlement of a dispute, the terms of which would prevent the occurrence of another- dispute.

671, At one tim;, a:b.irra(ion wis _regarded as bringing about a final settlement $o that awards
were unalterable for their period of operation, but' paragraph (xxxv.) is now construed to permit
subsequent variations of awards made following the occurrence of an original dispute.
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672. As the Committee observed, in dealing with the historical background to paragraph
(xxxv.), the main purpose of the.Commonwealth power was to enable the Parliament to provide
mach;ncry fqr dealing with disputes. which plainly extended beyond State borders, such as were
experienced in the shearing and shipping industries, As also mentioned, however, usually disputes
are created merely to attract the jurisdiction of the Commonwealth authorities so that most so-called
digputes are more in the nature of claims than disputes of the kind which the Founders had in mind.
They are commonly called' paper disputes. If a log of demands is served by employees on employers,
or by employers on employees, with 2 request that the demands be acceded to, 2 refusal brings a
dispute into existence.

673. In dealing with the meaning of the expression “ industrial dispute ”, Higgins J. said in the
Felt Hatters Case (1914) 18 C.L.R,, at page 109—

In this case; the 1 to get their cmployers to bind Ives for a term to the conditions
of the log, and the employers wonld not. There is no need for the cmployces to strike, or throw the industry
out of gear, in order to establish the fact of a dispute . . . Prima facie, the request made with the log . . .

is to be treated as real, genuine, and intended to be pressed by any appropriate means,

Thus, as long as there s a real and g ine disag % employers and employees, a dispute
might be of a quite formal character constituted merely by the refusal of one side to accede to a
demand made by the other side.

674. As the High Court pointed out in Caledonian Collieries Ltd. v. Australasian Coal and
Shale Employees’ Federation (No. 1) (1930) 42 C.L.R,, at page 552—
. . . to constitute an industrial dispute there must be disagreement between people or groups of people who
stand in some industrial relation upon some matter which affects or arises out of the relationship. Such a
disagreement may cause a strike, a lock-out, and disturbance and dislocation of industry; but these are the
consequences of the industrial dispute, and not the industrial dispute itself, which lies in the disagreement.

675. Tt was suggested to the Committee that the approach to the regulation of industrial
conditions through the medium of a dispute, in the first instance, tended to break down harmonious
relations between employers and employees and was out of touch with the purposes which the Federal
industrial power now served. The Committee believes it is possible to exaggerate the adverse cffects
of making disp a pre-requisite to the ise of jurisdiction, by Federal industrial authorities.
Conciliators, under the present Commonwealth Act, perform a most useful task of mediation. Again,
a number of awards are made with the consent of the parties and, in many instances, glisagreement
between the parties only involves one or two matters even though the Commission’s determination deals
with many other matters. Nevertheless, experience of the Federal industrial system shows that there
is more emphasis on arbitration than on conciliation. There is also a tendency to force upon the
industrial machinery responsibility for fixing or varying conditions of employment rather than for the
parties themselves to assume responsibility without a dispute being created. Whilst the Federal power
is defined in terms. of disputes, opportunities for the employment of alternative means of regulating
industrial relations are necessarily more limited and sometimes less effective than they could otherwise

676. The definition of Federal power in terms of disputes also produces technical problems.
From the need to have a dispute, arises the concept that every dispute has an ambit limited by the
claims of the disputants. An arbitration authority is not confined, in setglmv a dispute, to thp
alternatives of granting a claim in accordance with the demand made or rejecting the claim but it
cannot make an award with respect to matters not in dispute between the parties. Subsequent
variations of an award are possible but they have to be confined to matters within the ambit of the
original dispute. For this reason, unions customarily make claims for higher rates of pay and more
generous working conditions than are within the realm of practical achievement. while claims of
employer organizations go to the opposite extreme. The object of each side is to keep the ambit of
the dispute wide enough to meet future contingencies. Industrial disputes are of general public
interest and attract a great deal of publicity. Publication of details of extravagant claims and
counter-claims gives these claims a significance out of their context, Tt disturbs not only employers
and employees, who may not understand the necessity for the procedure, but t;nds to create industrial
unrest and misunderstanding in the public mind which helps to engender strained employer-employee
relationships. Widespread publicity which dramatizes unrealistic claims accentuates the points of
difference between employers and employees.

677. The Committee was informed that, although disputes were sometimes created between
parties on a wide range of subject matters with an. eye to covering future contingencies by variation
of an award instead of having to obtain a fresh award: with the consequence 'of time and expense
involved, unforeseen circumstances or situations could arise which were not envisaged by the parties.
A dispute could arise in the case of an award made following the service of a log many years
beforehand. For example, the present Metal Trades Award: arose out of a log served by the unions
inn 1948. Unless the union had made a claim at that time, in respect of a matter' currently in dispute.
a further log would have to be served before the Federal authority would have jurisdiction to settle
the dispute.. An example of the problems which may be experienced arose in connexion with an
application by The Ship Joiners' Society of Australia in 1955 to vary the Ship Carpenters and Joiners
Award, 1949, in relation to marginal rates of pay for apprentices, and a]lownnceg. Tpe Congnhanon‘
Commissioner who heard the application fixed increased rates of pay for apprentices in the industry
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but, on appeal, the Court of Conciliation and Arbitration held that the Commissioner’s order was
beyond the ambit of the original dispute. As a consequence of the decision: the Society subsequently
had.to serve on the employers a new log of claims in respect of wages and working conditions for
apprentice ship joiners. If was not unti 1957, or nearly two years after the Commissioner first gave
his decisjon, that the matter was completed, even though it was a comparatively simple one,

Industrial Disputes.

678. The Commonwealth Dbower applies only to disputes which can be described’ as industrial
disputes. Paragraph (xxxv,) contemplates that a dispute will be collective, such as between groups
in industry or between an' orgaization of employees and an. employer, and not. merely an individual
dispute between a particular worker and a particular employer.

. 679. The dispute must also occur within the sphere of industry but'it is not confined to disputes
in accupations carried on by manual labour. Theatrical employees and' journatists and employees in
banks, insurance companies, Municipalities and rural industry have been held to be engaged in
activities within the sphere of industry. On the other hand, although industrial disputes may arise in
connexion with employment by a State, the educational activities of a State have been held not to
constitute an industry so- as to make an industrial dispute possible within the meaning of the
paragraph.

680. A dispute must not only arise in an industry but must be industria} in character, that
is to say, it must pertain to the relations between employers as employers and employees as
employees. A dispute concerning the private activities of employers would not be industrial, Not
all disputes concerned with the Business activities of employers would be industrial, for example, the
hours of trading of shop keepers would probably not give rise to an' industrial dispute within the
meaning of the constitutiona] power.

681. A dispute must arise between employers and employees although it is not necessary for
the relationship of contract to exist betwoen the disputants. The industry itself usually provides the
link between those: engaged in it.

682. Further technical Questons and limitations arise from the qualification that a dispute
must be industrial. In Metal Trades E ployers’ Association v, Amal, 2 Engineering Union
(1935) 54 CLR. 387, the High Court held that the interest which an organization. of employees
p d in the establish or maj of industrial conditions enabled it to raise an industrial
dispute with its employers and obtain an award binding the employers which regulated the terms and
brovisions upon which the emplogers could employ non-unionist labour, Although employees may
make such a claim, the High Court has held in The, Queen v, Graziers' Association of New South
Wales, ex parte Australian Workers' Union (1956) 96 C.L.R. 317, that an industrial dispute cannot
arise out of a claim by employers that a rate be fixed in an award for non-unionists, in the ab
of a conflicting claim from the respondent union of employees. As the Court pointed out, to amount
to an industrial dispute, the disagreement must be about what one or other of the parties to the
dispute is to do or not to do in some relevant aspect, It has also been held that an industrial dispute
cannot arise from a demand by one employer upon another employer unconnected except by the fact
that their businesses are of the same description. The two employers stand in no industrial relation,
g;% t)o another. (The Queen v, Portus, ex parte Australian Air Pilots’ Association (1953). 90 C.LR.

Industrigl Disputes Extending Beyond the Limits of any One State,

683. The Commonwealth Parliament's bower under paragraph (xxxv.) is confined to the
prevention and settlement of industrial disputes “ extending beyond the limits. of any one State .
Thus, 2 dispute has to extend to two or more States or to a State and a Territory. Purely intra-state
disputes may not be brought within. the power,

684. As the Court has interpreted the quoted words, however, it is usually not difficult to-
create an interstate dispute, 1t is unnecessary for employers to carry on business in more than one
State or for the employees concemed: to move from one State to another or that a dispute should
begin in one State and later spread to another. It has. been held to. be sufficient to constitute. an
interstate dispute if the dispute exists at a given moment between employers in an industry carried on
in more than one State and their respective employees, The industry itself creates. a sufficient mexus
between employers to link up into a single dispute disagreements which might otherwise be regarded
as a series of local disputes, Thus, 2 Federal organization of employees acting on behalf of all its
members which creates a dispute with employers in more than one State thereby. attracts the Federal
power,

685. The limitation. on the C Ith power together with its: beneficial interpretation
has been largely ponsible for the establish of organizations of employers and employees on a
Federal basis to facilitate the ion of i disp for the purpose of having them settled by

Commonwealth industrial machinery.

686, The constitutional power would' probably allow Federal intervention in a dispute which,
at the time, was purely intra-state in order to prevent a spread of the dispute beyond the borders of
the State in which it arose. Nevertheless, it is not easy to decide at what point.a local dispute has an
interstate implication.
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687, Notwithstanding, in some industries, either because of their localized character or
becayse union organization has not been undertaken on a Federal basis, disputes extending beyond
the limits of a single State do not arise and, therefore, industrial regulation of those industries falls
within the exclusive competence of the States, In the opinion of the Committee, the distinction
between intra-state disputes which fall outside the Commonwealth power and interstate disputes which
are within the power, is arbitrary and unreal. It has resulted jn many workers in Australia being
subject to Federal awards. whilst many others doing the same kind of work are subject to State awards,
as for example, clerical workers. Moreover, the desire to obtain Federal jurisdictiop sometimes leads
{o two-State disputes being created whereas the dispute could be dealt with as an intra-state dispute
if it were not for the constitutional Pposition.

. Conciliation and Arbitration. : N
688. Paragraph (xxxv.) requires industrial disputes to be prevented or settled by the processes
of conciliation or arbitration. The function of conciliation is aimed at producing agreement between
parties in dispute through the mediation of a third party. Arbitration involves the submission of a
dispute- to an’ authority empowered to determine issues in dispute irrespective of whether the parties
agree with the terms of settlement,

689. At first the view was taken that parties in dispute could not be compelled to submit to
arbitration, but in 1910 the High Court held that the concept of arbitration was not so confined and
the Parliament could make provision for compulsory arbitration by tribunals not chosen by the
disputants,

690, Since disputes have to be prevented or settled by the processes of conciliation or
arbitration, there are no other permissible means open to the Parliament of dealing with them. For
example, it is not within the competence of the Parliament to set up standing authorities comprising

determination between the parties in dispute. The High Court held that the. provision so made was not
a law with respect to conciliation and arbitration for the prevention and settlement of industrial
disputes,

691. Thus, if industrial matters are to be handled at the Federal level, either conciliation or
arbitration must be used even though neither may be suited to the circumstances of the industry or
particular branch of industry involved,

692. Another result of the limitation of Federal power is that the Commonwealth Conciliation
and Arbitration Commission cannot be vested with power to make a determination or an award which
is binding on persons not party to a dispute, that is to say, it cannot declare that any term of an award
shall'be a common rule of an industry in connexion with which a dispute arose,

693, Section 41 (1.) of the Commonwealth Conciliation and Arbitration Act 1904-1949
provided as follows:—
41~—(1.) The Court or a Conciliation Commissioner may, if it appears to be necessary or expedicnt for the
purpose of preventing or settling, an industrial dispute which comes before it or him or of preventing further
industrial disputes, declare by an order or award that any term of an order or award shall be a common rule of
any industry in connexion with which the dispute arose.

694, In 1950, the High Court, in The King v. Kelly, ex parte State of Victoria ( IQSO) 81
CL.R, 64, following a decision of that Court some. 40 years earlier, held that the sub-section was
beyond the power conferred on the Commonwealth Parliament. In a joint judgment, members of the
Court observed, at page 82—

A common- rule does effect a result which is. foreign to arbitration”. The distinctign. may seem
technical,, and the practical result of observing it may l?e,_ -« . mercly to compel ghe joining of many
additional parties as respondents before the court or commissioner—but any parties so joined would not be bound
by anaward made in relation. to the dispute unless v.hey.were parties, not only to thc‘.procecdmgs.‘bl_xt also to the
dispute, ‘The distinction has been: observed and emphasized throughout the whole series of cases, it is a clear and
logical distinction, and, in our opinion, it ought to be obscrved and the power to make a common rule denied,

A common rule can only be authorized under Commonwealth, law made pursuant to other
constitutional powers, as for example, in. relation to employment by the Commonwealth orin a
Territory of the Commonwealth,
695. Accordingly, a Federal award determining an industrial dispute is, under the present
Act,. binding only upon the following:—
(2) all partics to the industrial dispute who ap or were T d before the Cq .
() all parties to the industrial dispute who were summoned or notified, either personally or as prescribed,
to appear as parties to the dispute, whether they appeared or nor.: ) o

(c} all parties who, having been notified, cither personally or as pr_cscnbcd,'nf. the industrial dispute and of
the fact that they were alleged to be partics to the dr'spurc, did not, within the time prescribed, satisfy
the Commission that they were not partics to the dispute;
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(d) in the case of employers, any successor to, or any assignee-or transmittee of, the business of  party to
the dispute or of a party bound by the award, i ing any cor) ion. which has acquired or taken
over the business of such a party;

{e) all organizations and. perspns on whom the award is. binding as a common rule; and

() all members. of organizations bound by the award,

696. The inability of the Arbitration Commission to make a common rule was criticized by
several persons appearing before the Committee. Tt was observed that a union had to prepare a log of
claims and serve it upon as many employers as.could be discovered in order to ensure that such an
award would have an adequate area of operation. The object was to create a dispute with as many
employers as possible so as to bind as many as possible and this necessitated a great deal of work and
expense.

697. The position was explained in a submission to the Committee by the Metal Trades

Employers' Association as follows:—

When the Amalgamated Engineering Union in 1948 served- its log of claims which led to the present
Metal Trades Award, the log was served on over 13,000 emp h h A lia, of whom approxi
one third were in the State of New South Wales. Although this log was served on behalf of a number of Metal
Trades Unions, logs were also served on large numbers of employers by other unions as well, Admittedly the
unions could have served merely the emp i organizati but the practice has.always been to serve
individual employers as well, probably because it is not certain whether the employer is a member of the
registered organization or not, and: because: it is known that if the employer resigns from the orgenization. he
censes to be bound by an award which may be made,

It was only after the logs had been served, and the employers had failed to comply with the claims, that
a dispute arose which enabled the tribunals, set up under the Conciliation and Arbitration Act, to operate,

698. The difficulties confronting, employers were explained in the submission in the following
terms:——

From' a practical point of view the employers’ logs can only be served upon the unions, but an award made
as a result of such log only covers emp! who were bers of the organization which was served. The result,
therefore, is that unless the unions of employees sought an award to cover all employees, whether members. of
their union or not, the award would. only apply to union members and other cmployces would be subject to
State awards on a different basic wage and in many cascs with differipg iti although ing the
same work in the same workshop,

An award, when made, only binds the parties to that dispute, so that an cmployer who commences
business subscquent to the service of the log, is.not bound by the award and unless he joins an organization of
employers bound by the award his employees will not be bound by a Federal award unless the unions of employees
serve a further log of claims on these employers in more than onc State and obtain what is commonly known as
a “roping in” award in the form, for example, of the current Metal Trades Award,

699. The Committee is convinced that serious inconvenience does. result from the need to
effect service on so many persons. Even in the printing industry, the Graphic Arts (Interim) Award,
1957 named two employers® organizations and 2,492 individual emplayers as respondents, It was
also pointed out to the Committee that it was not uncommon for awards to remain operative long
after the expiry of the period of operation fixed in the award because of the expense and difficulties
associated with the service of a fresh Jog of claims. Many awards were varied frequently, For
example, over 50 varlations of the Metal Trades Award have been made since 1955 when it was
consolidated. The Graziers' Federal Council of Australia, in a submission to the Commi also
observed that in the pastoral industry it was impracticable for the Australian Workers' Union to
bring all employers into dispute with it and so give the award application to all employers. In the
pastoral industry of Australia, excluding Queensland, there were more than 46,000 individual
employers, of whom about 19,000 belonged to registered organizations of employers, leaving about
27,000 who would have to be served individually to be bound by a Federal award,

700. There is the further difficulty, already touched on in paragraph 697, that an employer
ar employee who belongs to a registered organization,. party to an award, will not, in the absence of
being served individually with the log of claims, be bound by the award after he. ceases to be a
member of the organization, Although an organization is a disputant, it is not to be regarded as the
agent of its members who do not themselves become parties to the dispute merely by virtue of
membership.

Application of C Ith Awards to the States.

701. The High Court has held that a Commonwealth award may apply in settlement of an
industrial dispute arising in an industry carried on by a State. Although it is not altogether clear
as to precisely what State functions are industrial for the purpose of paragraph (xxxv.) there do not
appear to be any substantial constitutional difficulties arising from the application of Commonwealth
awards to States.

702. Section 109 of the Constitution also operates to accord paramountcy to awards of
Commonwealth tribunals over inconsistent State laws, The unrestricted supremacy of decisions of
Commanwealth arbitral tribunals over State legislation admittedly presents some problems. For
example, State legislation may deal in detail with such matters as factories and shops, the fencing
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of machinery, and generally with the safety, health and welfare of employees. It is possible for
employers and employees in an industry, by either registered agreement or consent award, to displace
State laws dealing with the matters mentioned without regard to their purpose and effectiveness.
703, Section 109 is also known for the practical difficulties it causes in determining the
extent to which a State law, award or determination has been overridden by a Federal award, or a
%xlz]segxllent in‘;iustrial‘ issue at the State level would be predetermined by the operation of an existing
ederal award.

EFFECTS OF THE PRESENT DiviSION OF INDUSTRIAL POWER BETWEEN THE COMMONWEALTH AND
THE STATES.

704, In paragraphs 667 to 700 above, the Committee dealt with the difficulties arising from
the language of paragraph (xxxv.) itself. Independently of this, however, the Committee considers
that serious problems have arisen from the existing sharing of legislative power over industrial matters
by the Commonwealth and the States.

Disparities between Commonwealth and State Awards and Determinations.

705. In the first place, the Committee’s attention was drawn to obvious disparities between
Commonwealth and State awards and determinations and to the tendency sometimes for
Commonwealth at. { State awards to compete with each other to the detriment of good employer-
employee relationships in particular industries.

706. State industrial authorities, for the most part, take into account relevant awards and
determinations of the Federal authorities and on occasions are enjoined by State legislative
direction to pay regard to Federal action. Indeed, discrepancies between the work of the
Commonwezlth and the State authorities would have been far greater if this had not been the case.
Nevertheless, State authorities are independent of Commonwealth control. In 1954, for example,
the Industrial Commission of New South Wales expressly stated that it should not regard itself as
being bound by the decisions of Cc lth tribunals. The Commission observed—

So far as the p i ity of decisions. of the C Ith Court is concerned, all we need to say
is that this Commission has always paid due regard to the decisions and the reasons accompanying those decisions
of both the Commonwealth Court of Conciliation and Arbitration and the Courts of the States of the Commonwealth
that are vested with jurisdiction in relation to industrial matters. In some cases, after examination and
consideration of the reasons given, the Commission has been satisfied that in the exercise of its own jurisdiction
the Commission should follow the same or a similar course; in others, the Commission has not been so satisfied,
.+ . The positive duty placed upon the Ci ission by the Industrial Arbi Act is to reach its own
conclusions and then to give expression and effect thereto..

—(Industrial Arbitration Reports (New South Wales), Vol. LIIL., at page 618.)

707. Even when State authorities have close regard to the activities of the Federal authorities
and endeavour to keep in line with Federal decisions, there is, nevertheless, a time lag between the
date of a Federal award or variation of an award and its incorporation in a State award, Moreover,
the work of a State industrial authority is subject to the legislative power of the State Parliament
and, if particular terms and conditions of employment are prescribed by Act of Parliament, then it
may be impossible for a State award and a Commonwealth award operating in the same industry to
provide similar terms and conditions of employment.

708. Various examples of the effects of the sharing of industrial power were brought to the
Committee’s notice.

709. Sometimes, for cxample, a Federal award deals only with the rates of pay and conditions
of work of employees who are members of a union which has been a party to the award. Non-unionist
cmployees may be subject to a State award and the terms of the two awards may not coincide. In
these circumstances, an employer, to whom the Federal award applies and who is also subject to the
State award in the employment of non-unionist labour, may find that he has to apply the conditions of
the Federal award to the unionist employee and the differing State award'to the non-unionist employee,
even though both employees are engaged on the same work.

710. One organization informed the Committee that this position arose fairly recently in the
pastoral industry in New South Wales. In that State there were two pastoral awards, the Federal
Pastoral Industry Award and the Pastoral Employees (State) Award, each dealmg with casnal qnd
regular employment of station hands and seasonal employment of labour on shearing and crutching
of sheep.  Employers who had obligations under the Federal award were not exempted from the State
award. For many years, the Federal award was regarded as setting the standard of conditions in the
industry, mainly because four-fifths of the capacily of the industry in New South Wales to give
employment was in the hands of employers subject to Federal awards. At October, 1955, the Stgtc
award was as nearly a counterpart of the Federal award as the New South Wales Industrial
Commission could make it. From October, 1955, however, variations in both Federal and State
awards gave rise to substantial disparities. In 1956, an interim Federal award reduced shearing
and crutching rates. This award applied to members of the Australian Workers' Union. Tt prescribed
the rate of £7 ts. 3d. per 100 sheep for shearers whereas under the State award, the rate for
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non-unionist shearers was £7 9s. 6d. per 100 sheep, As at 1st June; 1957, there were still discrepancies
between the relevant Federal and State awards, for example, the daily rate.of pay for shearers was
£4 13s. 10d. under the Federal award and £4 95, 8d. under the State award. whilst the weekly rate
of pagr for adult station hands was £14 3s, 7d. under the Federal award and £14 8s. under the State
award.

711. The application of conflicting, Commonwealth and State awards in the same industry
for the same classes of work is illogical and, in practice, open. to serious objections. Fixing of different
working conditions, far from promoting goodwill in industry, provides a potential source. of industrial
unrest, The existence of disparate awards tends, further, to undermine the stability of organizations
of representative bodies of employers andlemplggeesregistered under the Conciliation and Arbitration
Act, contrary to: one of the main objects of the Act. In some circumstances, the existence of two
competing awards results in the adoption by individual employers in the particular State of the terms
of the award carrying the most favourable conditions for employees. On the other hand, experience
of the severe economic depression in the 1930’s showed that the rates. of pay of the. award providing
the lower rates usually prevailed. Competing awards also create managerial problems, as for example,
by imposing on employers the problem of paying different wage rates and according different
conditions of work to employees engaged on the' same task. It is not always clear to an employer
which award applies to a particular employee, ’

Multiplicity of Awards..

712. Industrial undertakings of quite moderate size usually have to apply several
Commonwealth awards. In addition, they must comply with State industrial legislation and awards.
The Committee was referred to a typical case of an undertaking employing about 400 persons.
Federal awards. applied to carpenters and joiners, shipping clerks, engine drivers and: firemen, metal
trades employees, storemen and packers, timber workers, transport workers, and vehicle and waterside
workers, In addition, the company had to apply State industrial legislation and State. awards and

de.terminations covering cant workers, mercial cletks, comni travellers, tractor
drivers, plum,b,ers, tinsmiths and watchmen. The multiplicity of Commonwealth and State awards.
[ of Interplay of Federal and State awards, although not directly

competitive, may also jeopardize good industrial relations because they incorporate different standards
and conditions of work.

The Basic Wage.

.. 713.In recent years, there has been much public controversy and industrial disputation.
arising from the disparity of the Federal basic wage and the basic wage established. under the laws
of the States. In 1953, the Commonwealth Court of Conciliation and Arbitration suspended. the
application in its. awards of the principle of the quarterly adjustment of the basic wage antomatically
in accordance with changes in the “ C" series of the. Commonwealth Statistician’s retail price index.
In some States automatic adjustment continued to apply;. in others it did not..

. 714, A comparison of Federal and State basic wages for adult males and' females in the
various State capital cities as at August, 1958, was as follows:—

Male. Female,
Capltal City,

Federa, State. Federal, State,

£ s d £ s od £ 5. d £ s d
Sydney . .o . . i3 80 1314 0 1010 056
Melbourne .. . . . 13 00 13 30 915 0 917 0
Brisbane o . . . 123090 1214 0 923 812 0
Adelaide . . - 1216 0 1216 0 912 0 912 0
Perth o . . | 1310 1312 3 915 9 817 0
Hobart o .. . . 1370 1312 ¢ 100 0 3 1040

715. A§ a result of the Commission’s 1959 basic wage inquiry, there has been: an increase in
the Federal basic: wage for adult male and female employees in all States, A comparison of Federal
and State rates as at July, 1959, was as follows:~— )

Mate, Femalo,
Ceplial City,

Federal, Sute, Federal Siate,

£ s d £ s d £ 5 d 3
Sydney .- . . o 14 30 1316 0 1012 3 1070
Melbourne .. . . . 1315 0 1315 0 10 6 3 106 ©
Brisbane . . . . 12118 ¢ 1330 913 6 819 0
Adelaide . . “ . 13.11 0 3110 103 3 1030
Perth . . e 1316 ¢ 13151 1070 8 18 10
Hobart . o . . 14 20 4 20 01l 6 1011 6
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. State Legislative Intervention in Industrial Matters.

716. As the C ittee has ioned, the Cc sealth Parliament is, for all practical
purposes, precluded from direct legislative intervention in the industrial relations of employers and
employees in industry. Considerations of constitutional power do not deter State Parliaments from
direct action in industrial matters and the Parliament of each State is able to pass legislation dealing
with all relevant subjects, such as hours of work, rates of pay and conditions of leave which are
beyond the legislative reach of the Commonwealth Parliament. Whereas the Commonwealth
Parlidment has, in general, to leave such matters to be dealt with by the specialized industrial
machinery of its creation,, such as the Commonwealth. Conciliation and Arbitration Commission, a
State can choose between. these things being dealt with by specialized industrial hinery or by the
Parliament itself.

717. One result of the inequality in respect of industrial powers of the Commonwealth and
State Parliaments is that, even if a State industrial tribunal is disposed to keep its awards in line with
those of the Commonwealth Commission, a State Parliament does not necessarily have the same
inclination. During 1946 and 1947, the Commonwealth. Court of Conciliation and Arbitration was
hearing evidence in proceedings arising out of applications for a reduction of weekly standard hours
of work. from: forty-four to forly, Before the proceedings were- completed, the New South Wales
Parliament passed: the Industrial Arbitration (Forty Hours Week) A d Act, 1947, reducing
ordinary hours to forty for purposes of State awards, It was not within the power of the Commonwealth
Parliament to take similar direct legislative action in respect of Federal awards.

718. There are a good many ples of' State Parli y determination of terms and
conditions of employment,” Although the New South Wales Parliament reduced the number of weekly
working hours-in 1947, it legislated during the depression, in 1930, to increase the number of ordinary
working hours from forty-four to forty-eight per week.

719, There is, in the Committee’s view, a danger in. unco-ordinated State action‘of evgmv:lal
repercussions which favour neither industry nor. the. community as a whole but which will prejudice
industrial progress in other directions.

720. State industrial legislative power has only a State wide ambit. When one State acts in
a particular direction, other States may, for political or other reasons, feel impelled to follow suit. But
there are obvious limits to' the power of one State to set more advanced industrial conditions than
other States. A particular State could find it to its own advantage to make gains in industrial expansion
by maintaining lower labour costs than a State interested in the promotion of better working
conditions. The grant of special conditions of work in one' State could affect the: flow of investment
to and from the State,

721. State industrial power is not limited to the determination of terms and conditions of
employment. As a sequel to a transpost’ dispute in, Victoria, the Parliament of that State passed the
Essential Services Act 1948, which provided'that a Minister conld operate, control or' direct any
essential servicé, The Minister's power included power to direct persons or bodies to operate and
maintain an essential service, In: 1948, the Queensland Parliament passed an Act which, for the
expressed purpose of upholding industrial law, contained a series of provisions directed against picketing.

' Confusion of Divided Power.

722, The description which the Committee has given of divided industrial power in Australia
—Federal power limited by technical description and concepts. in contrast to the generality of State
power—should provide a sufficient picture of exotic confusion in the regulation of industrial conditions
in Australia, Sir John Latham described the situation to the Committee as follows:—

The Commonwealth, has complete power over foreign trade, exports. and imports and foreign balances
. . : The Commonwealth has power over banking and foreign exchange through the banking system. Itis able
to control, through the banking system, the interest charges of banks, and the-Commonwealth has very full powers
on taxation. All these subjects are'of very great significance economically.

The States have powers which the Commonwealth does not possess. The States can control rents, interest
—apart from the interest charged by banks—including hire-purchase interest, which has attained such large
dimensions in very recent years. The Stales are able to tax, but as long as uniform taxation exists, only slightly.
The States can contro} prices, capital issues and investments. You. see how these economic subjects, nl.l of which
I suggest inter-act, are divided between Commonwealth and State authorities. Let me add wages to that list. Wages
afe & very-important element in our economy from the point of view of economics and from a social point of view.
How are wages led? We have the C dth Conciliation and Arbitration Commission acting under the
bandicaps to which I have referred. It fixes the wages for, I think, about 39 per cent. of the male workers of Australiz,
It can deal only with interstate disputes defined in the manner in which I have stated, The Federal Parliament has
noipower over wages generally. ‘There are six sets of State tribunals also dealing: with wages and t!lcrc are six State
Parliaments with power to legislate directly on wages and any other industrial matters, Anything that. a State
Parliament or State industrial cuthority does is inoperative to the extent that it is inconsistent with an award of

Atbitration Commissi

the C lth

So, industry' is controlled under this. extensive system of go 1 lation, in part by C
awards, in part by State L d the State: Parli imes act when it suits them politically to do so—
and' in part by the inations of State industrial trit .. That is to-say,-altogether, if one takes the six State:
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Parliaments, the six sets of State industrinl tribunals and the Commonwealth authority, there are 13 industrial
authorities in Australia, all deriving their authority from different sources , . . Youhavea go in the Federal

Commission If you do not get what you want there, well, you may be able to abandon the Federal body and
try g State tribunal. If the State tribunal proves recalcitrant and: reluctant, then there is. the possibility of the
State Parliament,

723. Again, while industrial affairs are separately regulated under Commonwealth law and
the law of six States, uniformity in the trestment of conditions becomes impossible even within. the
boundaries of a single State. In its decision on the Standard Hours: Inquiry in 1947, the
Commonwealth Court of Conciliation and Arbitration observed—

The facts therefore that four States (i.e., New South Whales, Victoria, Queensland and' Tasmania which
include the greatest both in population and economic. activity) and the Commonwealth. have become parties to
these proceedings and have pressed: the Court to settle all these disputes by granting forthwith a 40-hour week
in cach casc are matters of the greatest import. I it not a legit N lusion that if the ituti position
were otherwise than it is in Australia, then the responsibility of making. this decision would have been assumed by
the Parliament as it was in New Zealand in 19367 As it is, however, no Parliament in. Australia could do what
New Zealand did, The Commonwealth because it has no- industrial power adequate for' the purpose; the States
because they can legislate only for so much of their industrial field as is not covered by the decisions of this
Court. Hence the legisl Temain i to sceure the industri: iformity so essential for ordered business
and harmonious industrial relations,

—(Commonwealth Arbitration Reports, Vol. 26, at pages 588-589.)

SHOULD THE FEDERAL ARBITRATION POWER BE REPEALED?

. 724. Tn. view of the difficulties and disadvantages which flow from the present division of
industrial power between the Commonwealth and the States, the Committee considered the
advisability of recommending the repeal of paragraph (xxxv.).

725. This was the course of action recommended by four of the seven members of the Royal
Commission on the Constitution which reported to the Governor-General in 1929, The four
members (Sir Hal Colebatch and Messrs, Peden, Bowden and Abbott) reported as follows:—

In our opinion, industrial legislation' should be Tegarded as a function of the States. In many matters

ial legislation is i and each State should decide for itself whether it is prepared to. test the
value of d legislation of this ch and to accept the ibility for its We also think
that industrial legislation peculiarly requires local supervision, and should be in the hands of the authority which
is responsible for the maintenance of law and for the good order of the community, We think, further, that the
general power to legislate with respect to industrial matters should be in the hands of the legislature which has
the general power to deal with health, trade and commerce, mines, lands, public works, and the development of
n State. We do not think that it would be for the good of Australia that the Cy Parliament should
be pied with industrinl ions or that Federal elections should turn on industrial issues,

In our opinion paragraph (xxxv.) of section 51 of the Constitution;, which relates to corciliation and
arbitration, should be deleted. We think that the Parliament which deals with industrial. arbitration, and
conciliation should be the Parlisment which has. control of industrial matters gencrally. For the reasons given
above we think that this control should be in the hands of the Parlisment of each State.

We think that the history of the decisions on this paragraph shows (1) that the arbitration power, however
exercised, should not be dissociated from the power 10 legislate on industrial matters; and (2) that there would
be great difficulty in framing 2 definition of dispute which would ensure that only real disputes, in the sense in
ghich that term was used'in the carlier judgments of the High Court, were brought before the Commonwealth

ourt,

We are of the opinion that the arbitration power should not be exercisable by two authorities, and that
it should be in the hands of the States and not of the Commonwealth,

—(Report of the Royal C ission on the Cq

, at pages 248-249.)

726. On the other hand, three members of the Commission (Messrs, Ashworth, Duffy and
McNan&ara) believed that full industrial power should be vested in the central government. They
reported—

Special reference must be made: to industrial powers, The extent of the existing power has been the subject
of much Iegal argument and ive inter it Both the. Arbitration Court and High Court decisions have
changed with the changing personnel of those bodies. If the power is removed from the Commoawealth and
vested in the States, an i dition of unfair ition betwet fa in different States qwing
to varying rates of pay and conditions of employment will be created, One of the benefits of a central government
is that it can remove danger of this character,

—(Report of the Royal Ci ission on the C

at pages 244-245,)

727. The Committee has no hesitation in expressing its opinion that it would be a retrograde
step and. politically impracticable for paragraph (xxxv.) to be repealed,

728. When the Royal Commission reported, after 29 years of Federation, the great era of
industrial development in Australia was some time away. In the 30 years of Federal experience
which have elapsed since the Commission reported, the cconomic developments. referred to in
paragraphs 91-103 of the C ittee’s Report, itted to the Parliament in 1958, have taken place.
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Conditions of work in an industry in one State are now of concern to persons performing similar
work in. other States, and the Commonwealth industrial machinery hag, in the opinion of the
Committee, been largely responsible for achieving substantial uniformity in industrial conditions in
cases where uniformity is of benefit to the industry and economy as a whole. As observed earlier
in this Chaptet, in 1954, Commonwealth awards and determinations applied directly to about 44 per
cént, of male employees and about 37 per cent. of female employees in Australia, Even whete
Commonwealth awards do- not apply directly, the actlvities of Commonwealth arbitral authorities
have often set a standard for the puidance of the industrial authorities of the States. With the repeal
of paragraph (xxxv.), these benefits would be lost and it is possible to 2visage disparity
in working conditions in the various States which would tend to promote mdustqul unrest and glacl?
some States at a disadvantage with other States with the result that the Australian economy itsel
would suffer adversely. : .

729. The Commonwealth Parliament has, by virtue of its financial position and other express
economic powers, such as the powers to make laws with respect to taxation, overseas trade and
commeérce; banking and the borrowing of money by the Commonwealth, now assumed greater
responsibilities for the general state of the Australian econonly than in the years up to 1929. The
Comhittee believes that the Commonwealth’s economic responsibilities will continue to increase and
that this tenders inevitable Commonwealth activity in industrial relations. The wider economic aspects
of the regulation of industrial relations will be dealt with in the concluding paragraphs of this Chapter
in the course of presenting the case for a wider Comntonwealth industrial power.

730, There. is, in the Committee’s view,, little doubt that under the influence of the Federal
authorities, working, conditions and employer-employee refationships have considerably improved.

731, On the purely political side, the Committee believes that the majority of Australians has
come to accept, andploolz ?o, Federal interest in industrial matters and Federal leadership in the
determination of terms and conditions of employment. For example, the interest of employees in
Federal industrial action is borne out by statistical information relating to industrial organizations.
A ding to the C Ith Statistician, as at 31st December, 1958, there were 370 unions in
Australia with a total membership of 1,811,000 persons. Ninety-six of the unions were organized on
a Federal basis and operated in more than four States and the total membership of those unions was
1,273,000 or more than two-thirds of total union membership. In all, 141 unions operated in more
than one State covering 1,576,000 members or rather more than five-sixths of total unjon membership.
The number of organizations operating in two or more States rose from 72 in 1912 to the
abovementioned figure of 141 in 1958. The ratio of the membership of such organizations to the total

bership of all organizations rose from. 65 per cent. to 87 per cent. during the same period.

732. Vacation by the Commonwealth of the industrial power has not been seriously advocated
for many years. On the. other hand, proposals for constitutional alterations involving an extension of
the Comnionwealth's industrial power have been submitted to the people on six scparate oceasions,
namely in 1911, 1913, 1519, 1926, 1944 and 1946. Although no proposed alteration has received
the requisite majorities prescribed by section 128 of the Constitution, an over-all majority of persons
voted in favour of the extension of Commonwealth power proposed in 1946 under which the
Comiionwealth Parlisment was to be vested with législative power to make laws with respect to terms
and conditions of employment in industry. On that occasion, however, separate majorities were
obtained. in only three States whereas four separate State majorities were requited to obtain
the carrying of the alteration, On no occasion has a proposal been put to the people
to reduce Commonwealth industrial powers. In 1928, however, the Government of the day
amended. the Commonwealth Conciliation and ‘Arbitration Act with a view to restricting the
industrial activities.of the Federal tribunal. Under the amendment, the Court was required to consider,
it the case of every industrial dispute, whether there was anything which made it more desirable that
it should deal with the dispute in preference to leaving it to a State industrial authority. About t}le
time the Royal Commission reported in 1929, the same Goverament proposed that the whole industrial
power, except in reference to the maritime industrics, should. revert to the States. The Maritime
Indusiries Bill was introduced in August, 1929, to give effect to the policy, but the Government was
defeated not only in the Parliament, but at the ensuing elections at which its policy on industrial
matters was a vital part of its election platform,

733, In the C ittee’s opinion, the deficiencies of the existing arbitration power and the
technicalities surrounding its exercis¢ and the problems that arise from seven separate systems of
industrial law in Australia (leaving aside the Territories) maké it imperative that some constitutional
change be made to strengthen the role of the Commonwealth.

‘. PROPOSALS FOR AMENDMENT OF PARAGRAPH (XXXV.).

734, The Comntittee considered various prop some submitted by persons and
organizations appearing before it and others suggested by members themselves to amend paragraph
(zxxv.,) in such a way as to permit tribunals created by the. C '_lth Par, to exe
wider powers over industrial questions. . .
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Extension of the Arbitration Power to all Industrial Disputes.
735. One proposal was that the Federal power stiould apply to all industrial disputes instead
of being restricted to industrial disputes “ extending beyond the Timits of any one- State ”,
736. As the Committee has already observed, paragraph: (xxxv.) is not confined to the
settlement of major industrial disputes which could involve protracted strikes afflicting the whole
continent such as the Founders envisaged. Instead, the-Commonwealth, industrial tribunals may have

jurisdiction over disputes of a quite formal character which are created as between the parties and'

made to extend beyond the limits of a single State for the purpose. of attracting Federal determination
of the issues. The distinction, therefore, between an. interstate dispute and an intra-state dispute. has
lost much of its original significance and there is; in the broad substance of industrial relations, no clear
division between the industries or branches of industry in which Federal awards apply and those to

which State awards apply. In fact, as the Committee has mentioned, sometimes Commonwealth and’

State awards apply to persons doing the same.kind of work.

737. The proposal is, therefore, logical, By reason of making all industrial disputes the
subject of the constitutional power, the possibility would offer of awards of Commonwealth tribunals
being applied to a greater number of employees than at present, which would assist in mitigating the
gndesirable effects which now flow from competing Commonwealth and’ State awards and

eterminations.

738. On the other hand, in the Committee’s view, the proposal falls short of meeting the
main objections to the present division of industrial power between the Commonwealth and the
States. In the first place, the determination of industrial relations through the creation of disputes
settled by the restricted processes of conciliation and_arbitration would become further entrenched
in Australia. Secondly, so long, as the: Commonwealth tribunals were without' power to make a
common rule, they could never fully occupy an industrial field. In practice, many no ionists
would remain subject to State legislation and tribunals. Moreover, some organizations are not
registered organizations under the Commonwealth arbitration, System and it would be possible for
those that are 5o registered to re-organize so as to keep within the State sphere. It would be open to

creation of disputes. In the result, the proposals would produce an enlargement of the authority
of the Federal tribunals at the expense of the State legislatures and industria] authorities but would not
overcome all the consequences which stem from the overlap between the work, of Commonwealth
and State industrial tribunals.

Commonwealth Industrial Tribunals with Power to make Common Ruyles,

739. As has been observed, the Federal Parliament is not competent in exercising the power
conferred upon it by paragraph (xxxv.) to authorize the Commonwealth Conciliation and “Arbitration
Commission to declare that any term of an award which the Commission has made shall be a common
rule of the industry in connexion with which the dispute arose. The terms. of settlement of a dispute
bind only the parties or the members of organizations which were parties to the dispute. In addition,
although an organization of employees. may create a dispute concerning the conditions of employment
of persons not members of the organization, employers or their organizations cannot create an
industrial dispute on such an issue.

the industry or section of the industry concerned. The object of the proposal was that persons not
bound by the award, either as employers or employees, but engaged in either capacity in the industry
to which the award applied, would then be bound by the conditions. provided in the award itself.
The proposal contemplated that the. power to make common rules should be an adjunct of the present
conciliation and arbitration. process with a view to preventing further disputes. arising in the industry
covered by the award. In other words, there.should be a dispute that is settled by the arbitration
process in the first. instance and then. an extension of the terms of settlement to- others in.the industry
but not parties to the dispute,

741. Advantages of the proposal would be to avoid the necessity of compelling the joining
of many additional parties as respondents to a claim or of having to obtain, at some later time,
roping-in awards to bind employers and employees not bound. by the original dispute. In some

industries, such as the pastoral industry, these advantages would be significant.

742. If it were decided that power to make common rules should be conferred within the
general framework of the present paragraph, probably an appropriate form of words could be devised,
but the implications of the proposal that a Federal industrial tribunal should have power to make
common rules could be far reaching,

743, It was not, for example, a necessary ingredient of the proposal that the Commonwealth
power should be extended, in the first instance, to. enable Commonwealth tribunals to deal with all
industrial disputes, However, assuming the Commonwealth power to be restricted to the settlement
of disputes extending beyond the limits of any one State, as at present,. undoubtedly the power to

103

make a common rule could be framed so as to make extensive inroads on that limitation since the
rulg could apply to persons not even in dispute Jet alone parties to an interstate dispute. The exact
extent to. which the power to make a common rule could supplant the jurisdiction of State tribunals
would depend upon'the expression of the amendment. As the High Court has observed, a common
rule effects a result which is foreign to arbitration. The constitutional power to make a common rule
could be such: as to create very extensive areas of Commonwealth industrial regulation foreign to
arbitration,

744. In the Committee’s view, the proposal for a common rule, however limited, does not
provide a satisfactory constitutional solution to industrial problems.  Industrial conditions would
continue. to be regulated primarily through the medium of creation of industrial disputes which have
to be settled by conciliation or arbitration, Problems arising from the activities of separate
Commonwealth and State industrial authorities, to which the Committee has already referred, would
still' exist.

745. If, of course, the power to make a common rule was so expressed by constitutional
alteration as to enable a Commonwealth tribunal to apply the terms of any award it made throughout
the whole of industry, or a particular industry, this would come close fo the equivalent of vesting a
Commonwealth tribunal with full powers to determine the terms and conditions of employment.

Commonwealth Industrial Tribunals with Power to fix the Basic Wage and Standard Hours of
Work throughout Industry.

746. Another suggestion was that the Commonwealth Conciliation and Arbitration
Commission, or other Federa] authorities, shounld have power to fix the basic wage and standard
hours of work on a continent-wide basis. According to the proposal, the need for the existence of
a dispute giving rise to basic wage or standard hours issues would be eliminated, although the
proposal contemplated that interested parties should be accorded a right of hearing. At the same
time, the necessity for a dispute in connexion with: other matters affecting industrial relations would
be retained. The proposal is, in part, a reaction to the diversity of the basic wages, or rather to the
extent of the disparities, since diversity is no new phenomenon.

747. Simply to give power to a Commonwealth authority to determine a common rule or to
make a decision prescribing a basic wage or standard hours of work would not, however, in the
Committee’s view, meet the real objective of this suggestion which is to produce a common wages
and hours structure. Unless the Commonwsalth authority was empowered to fix all. remuneration
and to deal with all matters. of hours of work on a national basis, the States and their tribunals could
still maintain present disparities and create entirely different ones by various devices involving the
secondary wage structure. Disparities of greater consequence. could result from different treatment
of annual, sick and long service leave,

Removal of the Limitation requiring Disputes to be Settled by Conciliation and Arbitration,

748. Expericnce has shown that conciliation and arbitration are not necessarily the most
effective means of dealing with disputes and that in some industries and circumstances other means
would be better. The wages board systems in Victoria and Tasmanis, for example, are not tied to
these' two processes. There are pmtagonistg for the Conciliation Committees of the 1930 Federal
Iegistation, held to be ultra vires; for the mediation systems adopted in the United States of Anmerica
and Canada; for the Councils of Conciliation in New Zealand and for various methods currently
operating in the United. Kingdom.,

749. Undoubtedly, the form of the Federal constitutional power has resulted in clamping a
fairly rigid system on the Australian economy. Whilst there is room for employers and employees to
evolve methods other than conciliation and atbitration in the regulation of their industrial relations,
such, for example, as the various forms of collective bargaining, the industrial climate of Australia is
primarily determined by use of the Federal conciliation and atbitration machinery.

750. The Committee believes that the elimination of the limitation should encourage greater
experimentation and permit a more ﬂexib.le approach to the treatment of industrial relations in
particular industries. The proposal would, in addition, make it possible to solve some of the technical
problems of paragraph (xxxv.). On the other hand, the assumption of jurisdiction by Federal
authorities would still depend on the creation of industrial disputes. Thus, although the adoption of
the suggestion would probably lead to some shift in the industrial field occupied by the Cc lth
vis-3-vis the States, the basic problems of the division of industrial power would probably remain,

Commonwealth Authorities with General Powers over Terms and Conditions of Employment,
751, The proposals so far considered involve the making of adjustments to paragraph (xxxv.)
but none completely dispenses with the aecessity for a dispute to provide the basis for the exercise of
Commonweslth power. The Committee considered’ other suggestions, however, for constitutional
g to emp the nati Parliament to set up authorities, not only to deal with industria]
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disputes but also empowered to prescribe terms and conditions of employment irrespective of the
existence of a dispute,

752, A far-reaching suggestion was that the Commonwealth Parliament should be competent
to set up industrial machinery empowered to regulate all matters relating to terms and conditions of

employment inindustry. Under this proposal, the Federal authorities would have full industrial power,.

including power to overrids State laws, awards and determihations dealing with industrial matters,
Not all the proposals which the Commiltee considered as involving the committal of general power to
pecialized Comme Ith hinery were as extensive as the one mentioned, although each stemmed
mainly from a desire to remove the conception of a dispute as the basis of action,

753. One other sugpestion was. that central industrial bodies, in determining terms and
conditions of employment, should be required, by an appropriate constitutional formula, to accord a

right of hearing to interested parties even though a dispute did' not exist in the sehse of the present
paragraph (xxxv.).

754. It was also suggested that a Commonwealth authority should act only if there was a
dispute giving rise to issues for determination but that the authority should be authorized to apply, at
its discretion, the resulting award to any person, industry or branch of industry or locality, The
Committee considers that this proposal falls Little short of vesting full power to determine terms and
conditions of employment in Federal authorities. A dispute can be created with comparative ease
and be confined to a very limited branch of industry and yet the terms of the subsequent. award could
be applied virtually without limit to all other industry.

755. Yet another proposal was that Federal specialized hinery should be \p ed to
determine terms and conditions of employment but only by use of the rocesses of conciliation and
arbitration, The Committee feels that this proposal was misconceived because, so long as conciliation.
and arbitration are the only employable processes, there must be a dispute with ascertained parties to
the dispute to whom the tribunal’s decision will apply.

756. Broadly speaking, the Ppurpose of the abovementione proposals was' to authorize the
Commc lth Parli to set up independent industrial hinery with general powers and
responsibilities of fixing terms and conditions of employment throughout Australian industry, Tt would
be constitutionally possible for the Parliament to authorize authorities it created to choose their own
methods of dealing with indstrial natters, but even if limitations weére imposed as to method,
responsibility for deciding what the terms and conditions of employment should be would reside in
the authorities themselves and not in the Parliament,

757. The Committee believes that important advantages could flow from amending, paragraph.
(xxxv.) to enable the Commonwealth Parliament to set up authorities vested with powers in.connexion
;n'th igdustrial relations which go beyond: the- existing power with all the limitations that have. been

escribed.

758. Firstly, the proposed amendment would make it possible for Commonwealth industrial
authorities to deal with disputes free from. the complexities and technicalities. which now beset them
and the parties to a dispute. For example, disputes would not have to be formulated as interstate
disputes, tribunals. couid be authorized to make comition rules in an industry and problems of ambit
would disappear.

759. Secondly, the proposal would have the advantage of allowing flexibility in the creation
of industrial machinery. The Parliament could, if it wished, establish authorities to deal not only with-
disputes but to regulate employer-employee relationships irrespective of the existence of a dispute.
Parliament could, for example, create at will conciliation committees for particular industries. and
local bodies to deal with local matters,

760. Thirdly, since the Constitution would no_ longer impose jurisdictional limits on
Commonwealth industrial authorities or reserve a field of industrial relationships, exclusively. to the.
Comm it

onwealth authorities conld be vested with sufficient power to avoid or overcome

761. Nevertheless, the Committee considers that ultimate complete responsibility for the
regulation of industrial conditions should rest with the Commonwealth Parliament itself rather than
with independent statutory authorities which the Parliament might create,.

762. The regulation of industrial relations is a matter of government which affects the welfare
of the entire Australian community and the Committee’s view is that it is inconsistent with responsible
democratic government that independent tribunals without responsibility either to the Parliament or
the people should be accorded, by the Constitution, the role of supreme legislators, Whilst the
Committee believes that independent statutory bodies should continue to determine terms and conditions
of employment in Australian industry, it considers that the Parliament of the Commonwealth, which
is elected by the people to whom it is tesponsible, and not the tribunals themselves, should be the final
repository of industrial responsibility. The answerability of governments to the electors is a safeguard
against unwise action in the industrial field.
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763. Another teason why the Committee belioves that the Parliament should have a general
indubtrial power arises from the integrated character of the present-day economy. In paragraph 96
of-its.Report to the Parliament in 1958, the Committee observed
¢ o . it is ithdolibtedly true that the f ion of the A y 8 such that there is an
intér-depéndence not only as between the many and various economic uctivities which 8o to make up the Australion
ccondmy but also as between these activities and the state. of the economy as & whole,
The Contnittet believes that the Commonwealth is now generally expected 10 use its available legal
powers for the purposes of maintaining an economy as stable as possible, a conclusion which is discussed
at Jétigith in Cliapter 19 of this Report. The economic aspects of the regulation of industrial relations
will'bé fuither mentioned in paragraphs 770-773 below. The Committee should point out, at this
jlideitire, that the independent exercise by extra-patliamentary authorities of power to determine
wages 4nd conditions of work would be capable of impairing the discharge by the Commonwealth
Parliament of its responsibilities in diher flelds of government and the effectiveness of the economic
policles of the Cothmonwealth outside the immediate field of industrial relations,

. 764. In addition, there is a vast arca of regulation of industry directly bearing on conditions
of employment that lends itseif to and, in fact, requires parliamentary control rather than attention
at the'hands of independent statutory bodies.  Factories and shops legislation s an example. Conditions
under which. special classes, such as young people, may be employed and protection against radiation
are others. Matters of this Kind should not be left to tribunals for determination on the arguments
of interested parties. Instead, it should be the task of the Parliament to deal with them, The subjects
require, as a prelude to legislation, intensive research and investigation,, involvin% many others than
employets’ organizations and trade unions, and the provisions ultimately made will be more appropriate
if they have. been subjected to the public scrutiny and discussion that the parliamentary process allows,

Veitinig the Commonwealth Parliament with direct Legislative Powers over Industrial Relations,

765, Sir John Latham, who besides being a former Chief Justice of the High Coutt was,
one titné, a member of the Federal Parlisment and: Attorney-Gerietal, wrote—-

There i3 reluctance in many quarters to approve ahy increase of federal power over industfial matters.
Masy are afraid of & Darliament where 2 political party could in effect buy votes by raising wages, But there are
tbny patlisments which have this power.  There is the risk that a popularity-hunting parliament might do great
damage i the industrial sphere—but any parliament may do great damage in many spheres by actions. which it
wolld be possible for ft to take, It the Parlisment went too far in. Taising wages—or. in reducing wages—it
cobld: subsequently correct what' it_thought was an crror, ahd in any cvént it would have full resporsibility to the
peuple for what.it did or failed to do. The prospect of an election is great steadying influence. Parliament would
soon learn that it could not itself possibly deal with all aspects of employment, and it would establish authorities
which wounld be given such indep in tenure as Parli: thought proper. If Parliament had fuller
powéts the comimunity would mot be compelled to. accept—without any possibilily of parliamentary revision—
4 wage folicy framed by a court i deciding a case between g set of ployers and a set of )] , and who
it place thelr owa interests before those of the comimunity, At present wage policy is a matter for which

1l patliaments disclaim responsibility. They do this with o virttaus air~ We will not interfere with the Couit ",
Some Governments get along without having any wage policy at afl. It things go wrong, the Government and
Parliameat can blame the Court~—of course very respecifully—and the Cdurt cah blame the Patliament, If
responisibility wére placed upon the Parliament, there would be an cnd to this evasion—which is a necessary result
of the present system,

—(Sydney Law Review, April, 1953, at page.39.)

. 766. The Committee’s Proposal involves an alteration of the Constitution 1o authorize the
Comimonwealth Parliament to make laws with tespéet to terms and conditions of industrial
employrient and the ptevention and settlement of industrial disputes. The proposed power over
térms and conditions of employmient is inténded to be eéxercisable in respect of those industries in
which industrial di putes, within the meahing of the existing lahguage of paragraph (kxxv.), ridy
arise.  The proposed alteration would' make'jt possible constitufionally to end - the disabilities
resulting from the present arbitration power and the divided system of industrial regulation in
Australia, It would also allow more flexibility and simplicity in the handling of indu§trxal relations
than would bé possible vader any othér proposals for constitutional change, Flexibility would be
further promoted by authorizing, as the Committes proposés, the Parliament to vest State industrial
alithorities with power to determine terms and: conditions of émployment and to settle disputes. In
the Commitiee’s view, its proposal offers the best praspect of improving emplqyer:emp{o ce
relatibnships and promoting the' welfare of particular ~ industries according to their indivi ual
requirements,

. 767. The Committee wishes to make it clear, that it does not contemplate that the Parliament
should take the-regulation of industrial relations out of the hands of industriat authoritics; indeed, as
mentioned, it is part-of its proposal that advantage should be taken of existing: State authorities for
the purpose of the. exercise of the power entrusted to the Parliament.  Parliament could be expected
to exercise the power responsibly and in the light of prior experience. The. Committee wishes to

hasi over, that the p 1 does. not bestow power an the Commonwealth Parliament
to authorize the compulscry direction of Jabour,
F.8051/59.—8
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768, At one stage, the Committee contemplated the possibility of an amendment which
would specifically vest the power to deal with terms and conditions of industrial employmentqin.
Commonwealth authorities established for the purpose and that a residual power would be given to
the Parliament to prescribe the principles upon which the authorities should act. However, the
difficulties of defining a principle proved insurmc ble: and it appeared, moreover, that the
proposal created a division which would break down in practice. As an alternative, the Committee
considered a division of power which would have given the Commonwealth Parliament power. to
Iegislate: with respect to such fundamental matters as the basic wage and standard hours of work
and leave the balance of industrial matters to be dealt with by Commonwealth: and State industrial
machinery. The proposal was rejected b it also depended upon a separation in theory which
would not work out in practice. In any event, as already mentioned in paragraph 764, industrial
tribunals are not, in the Committee’s view, bodies to which should be entrusted the determination
of all matters that bear on the terms and conditions of employment,

769. Specialized industrial machinery in Australia has for long dealt directly with questions
of rates of pay, hours of work and other essential conditions of work. Terms and conditions of
employment in industry are now of much greater range than in py-gong, years and 1t.has become
customary for Australian Parliaments, in common with other industrialized countries: where a
parliamentary system of government obtains, to legistate direetly on an increasing number of subjects
affecting employment. An example which the Committee. has in mind is workers’ compensation, a
development in' labour relations which has occurred in Australia since Federation. Workers'
compensation is an acknowledged field for parli y action and each of the States. has its. own
legislation. Legislation providing compensation for injured or deceased workers and' their depeqdangs
has obvious implications for society as well as the individuals affected. Workers” compensation is
an example of a subject in which uniformity of treatment throughout Australia is in the best interests
of every one. Under the Committee’s proposal, the national Parliament could legislate for the whole
of the Commonwealth providing a single system of workers” compensation in substitution. for separate
and divergent State Acts.

770. The Committee has already briefly mentioned the relation of industrial power to general
economic policy and it is appropriate to refer again to this matter.

771. The Commonwealth Parliament has certain legislative powers which it may exercise so
as to affect the level and. direction of economic activity, including powers with respect to overseas
trade and commerce, taxation, banking and currency, borrowing of money on the public credit of
the Commonwealth, the making of grants of financial assistance to the States and immigration, The
Committee has no doubt that the Commonwealth is, notwithstanding the limited character of its
economic powers, now generally expected by the people of Australia to carry the major share of the
responsibility for the general state of the economy. Indeed, since the last war, the economic policies
of successive governments have had as their declared objectives the maintenance of full employment,
stimulating and maintaining a high rate of development and migration, the maintenance over a period
of a reasonable bal; in P and a safe level of international reserves. Stability
of prices and costs has been desired as a means of achieving these objectives as well as being an end
in itself.

772. Actions of State legislatures and Commonwealth and State industrial authorities are
capable of having an immediate effect over wide segments of industry. Commonwealth policies in
relation to taxation, credit, overseas trade and international payments and other aspects of the over-all

have to be adapted to the decisions of the various unco-ordinated wage-fixing authorities.

773. At this stage of the nation’s development, the Commonwealth Pzrliament should, in the
Committee’s opinion, be vested with an industrial power which it can exercise along with other
powers relating to economic activity in order to achieve and maintain a stable economy in which all

sections of the ity will share equitably in the prosperity of the nation and in which the.

dangers of inflation and deflation and. of unemployment are reduced to a minimum, With a power to
make laws with respect to terms and conditions of employment in industry, the national Parliament
could, for instance, direct specialized authorities. to fix wages-in accordance with principles which, are

i with the attai of price stability and the entitlement of labour and industry alike to
'share in the growth of national productivity. The determination of industrial conditions should, in the
Committee’s view, reflect a national outlook.

774. The Committee is not unmindful, moreover, that the regulation of industrial conditions
cannot be divorced from. social objectives. Social advancement affects the entire community and not
just some parts of the Commonwealth and it is proper that the Commonwealth Parliament should have
at its disposal the power to achieve social objectives on a nation-wide basis.

775. A further reason why the Committee considers' the Commonwealth Parliament should

have the power it proposes concerns the ratification and implementation of Conventions of the:

International Labour Organization. The Committee has not an d of section
51 (xxix.) of the Constitution which contains the power commonly known as the: “ external affairs ”
power. There are unresolved doubts as to the power of the national Parliament under the paragraph
1o give full effect to the many Conventions which the International Labour Organization has-adopted.
The Conventions deal with such subjects as the employment of women and young shildren, conditions
of employment in shops, night work and sickness insurance.
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776, Most of the 108 Conventions at present open for ratification deal with subjects which,
apart from the external affairs power, do not fall exclusively within the legislative competence of the
Commonwealth Parliament but for their impl ion require the ise by the States of their
constitutional powers, particularly those relating to the terms and conditions of employment. »

., 771, Where State law is involved, Commonwealth policy has been to ensure that the law and
practice in each of the States are in accord with Convention requirements and that each State is
agreedble to ratification. Australia’s record of ratifications compares unfavourably with most other
socially advanced democratic countries, Only 23 Conventions have been ratified and sixteen of those
weré ratified solely on the basis of Commonwealth law and practice. Many of the Conventions,
particularly those adopted in most recent years, prescribe standards with which the law and practice
or one or more States are not in accord, = About 60 of the 85 Conventions open for ratification by
Australia probably fall within this category. The poor record of ratifications is another illustration
of the insurmountable difficulties sometimes' experienced in obtaining the approval of six independent
States to a single course of action. A specific example is Convention No. 100 concerning equal
remuneration for men. and women workers for work of equal value drawn up at Geneva in 1951, As
at 1st January, 1959, 30 countries had ratified the Convention. In 1953, the Commonwealth
Government announced that it did not oppose the principle of equal remunecration which the
Convention enunciated. However, all States have not agreed to ratification of the Convention. Two
States- advised. the Commonwealth that they were prepared to agree to ratification, two stated that
they could not agree and the remaining two. States expressed no opinion. The Commonwealth and
States have discussed ratification on two subsequent occasions, but the position has not changed
materially.

778.. The Committee’s. proposal on industrial relations would enable the Commonwealth to
implement most Conventions without having to depend on the agreement and action of every State.

779, There are several reasons why Australia should increase its number of ratifications.
It would, for pl h Australia’s reputation as a socially advanced country and give
greater weight to Australia’s views and counsel in the affairs of the Organization. The LL.O.
Conventions themselves have greater value as a standard of conditions if ratified by many countries
and it is in Australia’s interest that Asian countries, in particular, should endeavour to raise their
standards to LL.O. levels. By doing this, new markets would also be opened up for Australian goods.

780. The proposed industrial power should lead to an increase in the number of ratifications
and less time should elapse between the adoption of a Convention and its ratification by Australia,

781. Looking ahead, new techniques and processes have become available in industry and
possibly will become available at a rapidly increasing rate. These technological developments,
commonly described as “automation”, include the integration of what were previously successive
processes by automatic transfer of material from one process to the next, automatic control or self
regulation of processes which also make possible the development of new products and processes,
and the development of electronic computers capable of recording and storing data and. performing
both simple and complex operations in relation to that data.

782. At this stage, it is not possible to determine the effects: of progressive automation on
the demand for labour in industry. Certainly, however, developing technical progress will produce
changes in labour demand and employment in the years immediately ahead. New skills will have
to be evolved and there will, comparatively speaking, be a lessening of demand for labour directly
engaged in: production in various industries. A greater use of automatic processes could involve
other questions in_ the industrial relations field” such, for example, as the problems of wage
classification, incentive schemes and hours of work. Automatic' processes also present new problems
of industrial safety. One thing is clear; within the fields of employment, labour relations and labour
management, the major problems arising from increasing automation will be of a national character.
This is a further reason why the national Parliament should have the industrial powers which the
Committee recommends,

. RECOMMENDATION.
783. Accordingly, the Committee has recommended that paragraph (xxxv.) of section 51
be repealed and a new section inserted in-the Constitution to provide as follows:—

(1)- The: Commonwealth Parliament should, subject to the Constitution, have power to
make laws for the peace, order and good government of the:Commonwealth with
respect to terms and conditions of industrial employment.

(2) The power to make laws dealing with terms and conditions of industrial employment
should include power—-

(a) as at present, to make laws with respect to the prevention and settlement
of industrial disputes by means of conciliation and arbitration; and:

(b) to establish authorities of the Commonwealth, and authorize authorities
established by or under the law of a State, to determine terms. and:
conditions of industrial employment and to prevent and' settle industrial
disputes.




108

CHAPTER 16.—CORPORATIONS.

RECOMMENDATION OF' THE COMMITTEE:.

784, The Committes has retc ded, in paragraph 135 of the 1958 Repoit, that paragraph
(xx.) 6f section 51 of the Constitution should be tepedled and réplaced by 4 new head' of power
whic¢h would provitle in substance as follows;—
(1) The Commonwealth Parliament should Have power to make Iawws with féspect to
corporations. i
(2) The power to make laws with respect to corporations should. not authorize the.
Parliament to make laws with respect to the trade, commerce or industry of
corporations, or which apply to. corporations of a. State, including municipal
corporations,. formed for governmental purposes. .
Thie purgose of the recommendation was to enable: the Commonwealtht Parligment to enact & uniform:
cotpanies: law applying throughout the Commonwealth, It was not intended that the C ohwedlth
should, under the Committee’s proposal, also have. power to regulate the business activities of
corporations:

CoNSTITUTIONAL POWER WITH RESPECT TO CORPORATIONS,

785. Section 51 (xx.) confers legislative power on the Commonwealth Parliament with fespect
to “ Foreign corporations, and trading or finahcial corporations formed within the limits' of the
Commonwealth: ”. .

786. As the Committee mentioned in its first Report, patagraph (xx.) has been the: subject,
of much difference of judicial opinion and it is uncertain what' power it confers. The consensis of
judicial opinion suggests that its meaning is fairly narrovand it is very doubtful whether the paragtaph
confers upon the Comnionwealth sufficient powet to lépislaté ofi the rahge of subjects usually found
in the companies legislation of the States and’ the Usited Kihgdom.

787. The first occasion on which the High Court. considered the scope of paragraph (xx.) in
any detail. was in the case of Huddart Parker & Co. Pty. Ltd. v. Moorehead (1909) 8 C.L.R..330.
A ‘summary of relevant judicial opinion expressed in that case was given in 2 memorandum v_vhxch
Sit Robert Gaiian submitted to the Conference of Common\vealth and State Ministers heldj to discuss
cofistitutional matters in 1934, Sir Robert suminarized thé judgnients in ﬁhe case as followsi—

The desision of the High Court in Huddart Parker v. Moorehedd (3 C,LR..330) his throwh great doiibt og
the méaning of the clausc. This case arose under the Australiah Industries Preservation Act 1906. “The object of
that Act was to prohibit combinations in restraint of trade or unfairly ppmpbgl'txvc;‘ and by reasoh of the fact ﬂm}
the Federal power as to trade and commerce is limited to trade and ctmeréé with gther countries and among the
States the main provisions of the Act are limiited to malteis in teldtio to. external an,d interstate trade. _‘._An
attempt wes. made, however,, to éxtend its provisions so far as p were T to all trqde, 1
trade within a State. The idea was that.this extension could be justified as a law relating to companies.

The High Court, however (Isaacs J. dissenting) held that the ngera] Parliament could. not under the
cotporation power contral the behaviour of companics. The real basis of the decision is that such a law is.
not really a law relating to companies but a law relating to the subject-matter under .whlch‘the ‘behaviour.
comes, That is to say in this. particular instance, the law purported to cgnt.x'ol the hch{tvxo!lr of the company
in respect of trade. The law was, therefore, not a law in‘rqspccl of tompanies, but 2 Jaw in respéct of  trade,
and, not being limiled to cxternal and interstate trade, it Was held to be beyohd the powet of the Féderal
Pailiaiedt, .

in the course of theiy judgments, the several judges expressed vigws which maké the real méaning of the
company powér a mattei of gieat Unceftainty.

In the first place the: whole Court agreed that the clause did not confer power Yo create corpomtfons.
Foreign corporations it obviously could not create, and the words “ trading or financial corporations formed within
the limits of the Commonwealth " implied that the cofporations must be formed, or created, before the Federal
power altaches. As regards. this last point thete-is, of course, a. possible alternntive jntérpretation that the words,
* formed within *, &c., are only intended to describe. home corporations as contfasted with foreign ¢orporations;,
that the phrase is adjectival and not participal in meaning, and, that it contains no implication that.the corporation
must have been formed prior to the Federal power altaching to it. This view, however, did not find favour with the
Couit.

As to the power which the clause did confer, the members of the Court differed widely. Griffith C.J.
and: Baiton J. thought that it applicd to the: capacity of éompahies biat #0t to théir behaviouk; that is to say,
that it emabled the Federal Parliament to forbid corporations fofined undet State luws from engaging in any
particular branch of trade within the State, but did not enable the Federal Parliament to control the conduct of
such corporations which lawfully engaged in such trade. O’Connor J. -thought, that the. power was limited to the
recognition of the status of corporations as legal entities within the Commonwealth, but did not include power
1o control their business when they had been so recognized. Isahes J. thought that thé clause did not give the
Federal Parliament power to deal with the powers and: capacities bf corpofations, or their internal regulation
(matters that propetly belonged to the States that créated the corporatiohs), Biit did give the: Federal Parliament
power to regulate the. conduct of cor ions in their with ‘or affecting the public. Higgins J.
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thought that the clause. gave. the Federal Parliament power to regulate the status and capacity of corporations and
the conditions. on which they would be permitied to-carry on busingss, but not to regulate the contracts into which
they might gnter within the scope of their permitted powers.

While this decision stands, it is obviously impracticable for the Fedpral Parliament to attempt to pass a
uniform company law for the Commonwealth, 1t is true that the personnel of the Court has changed completely
sifice the decision named, and it is also true that since the Enginecrs’ case (Amalgamajed Society of Engineers
V.. Adelalde. Steamship Co. Lid., 28 C.LR. 129), there has been an ji change in the princj of i ing
the Constitution but the fact remains that there is so much uncertainty as to what the view of the Court to-day would
fie op the sybject that the Parliament could not take the risk of providing for the creation of companies which might
at-any time be found not to have. been lawfully incorpprated,

788. The corporations power was also discissed inconclusively by Justices of the High Court in
the Banking Case (1948) 76 CLR. 1. Several of the. Justices commented, howeyer, that the power
aperated upon corporations as existing entjties, As Latham C.J, pointed out, a corporation already
formed derived its existence and its powers and capacities from tome other law than a law under
paragraph (xx.).

789. The paragraph should enable the Parliament to legislate on several aspects of company
law, such as the nature and the content of returns which' a company should” furnish for the
informatipn of the public; the contents of prospectuses and the: audit of accounts, but the starting
point of all’ company. legislation, namely the conditions of incorporation, is, apparently, beyond the
ower. Moreover, any corporation other than foreign carporations and trading or financial
corporations are outside the Federal power. Questions ‘may alsp arise as to the meaning of the
expression “{rading or finangial corporations™, The Committee’s conclusion is that there is sp
much uncértainty gs to the scope of the power that the Commonwealth capnot incur the risk of
providing companies legislation which might become the subject of successful legal challenge.

790. H. S. Nicholas, who was Counsel assisting the Royal Commission on the Constitution
and, later, Chief Judge in Equity of the Supreme Court of New South Wales, described the discovery
that there was no general power to legislate with respect to companies as one of the surprises of
litigation. (Nicholas, The Australian Constitution, Second Edition, at page 59.)

791. In 1929, the Royal Commission reported (Report of the Royal Commission on the
Constitytion, at page 207) that, although the exact scope of the power copferred by paragraph
(xx.) was uncertain, it seerhed certain that the paragraph. was thought by the members of the
Convention to confer power to pass a company law for fhe whole of Ausfralia as the term “ company
law " was generally understopd.”

792. A similar view was repeated by Sir Robert Garran in his memorandum to the Conference
of Commonwealth and State Ministers in 1934, He wrote—

Thore was very little debate on this clause in the Federal Convention of 1897-98, but there is good reason
fo believe that this clause was intended to give the Commonwealth Parliament power in respect of what is known
as * company law®, that is to say, such legislation as is coptpined in the Companies Acts of Great Britain. and
of the several Australian States. h

In the draft Constitution of 1891 the clause was worded *the status in the Commonwealth of foreign
corporati and of i formed in any State or part of the C Ith”, The ission in the
Constitution of the words * the status of * coupled with the rptntion in substance of the other words of the clause
seems to mark the intention that the whole subject of foreign corporations and corporations in Australia was
intended to be conferred, i )

793. The Committee’s own impression gained from the reports is that it is uncertain what
the Founders intended, During the discussions of the clause in the 1891 Debates at Sydney, two
delegates, James Munro and Sir John Bray, suggested, in committee, that therg should be a power
to prescribe a uniform Iaw for the incopporation of all trading corporations but Sir Samuel, Griffith
thought it unnecessary, He thought that the States should stipulate how companies should be
incorporated, but that there should be some general law in regard to their recognition.
(Gonvention Debates, Sydney, 1891, at pages 685-686.) At the Adelaide Convention in 1897,
the parggraph was drawn tq read © Foreign corporations and trading corporations formed in any State
or part of the Commonwealth”. As a result of the Debates, the words “ or financial ” were added
byt otherwise there was little discussion as to what the olause meant. (Convention Debates,
Adglaide, 1897, at pages 793-794,) At the Melbqume Session in 1898, the words “ within: the
limits of the Commapwealth” were substituted for the words #in any State or part of the
Commonwealth ”.

PREVIQUS PROPOSALS TO AMEND THE CONSTITUTION.

794. In 1911, 1913, 1919 and 1926, proposed constitutional amendments which would: have
made the scope of the Commonwealth’s corporation power clearer were submitted to the electors
but rejected. On the second and third occasions, the majoritics against the proposals were not
sugstamial. although they were voted on, as on the other occasions, along with several more contentious
subjects.. : 4
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795. In 1929, three members. of the Royal C ission specifically - ded.that the
Commonwealth Parliament should. have power fo make laws with respect to companies and they
proposed the omission of paragraph (xx.) and the insertion of the following paragraphi~— 3 %

Cor ions, but not includi
@ icipal or go ) fons, or any formed solely for religious,. charitable,
scientific or artistic purposes, or any corporation not formed for. the acquisition of gain by the
corporation or its members; or
. () any corporation formed for the acquisition of gain by the corporation or its-members-which is a
co-operative society within the meaning of the law of a State, unless the Parliament of the
Commonwealth expressly declares that any such corporation is not a co-operative, society within,
the meaning.of the law of the Commonwealth; or
() the trade commerce or industry of corporations; except. so far' as the Parliament' hay. power
under any other provision of this. Constitution to make laws wifh respect to such trade
commerce or. industry. L
~~(Report of the Royal C ission: on the Cq at pages 273-274).
Three other'members of the Commission, who favoured the concentration of power anid responsibility
in the national Parliament, stated expressly that the C Ith should have full power over
company law (Report of the Royal Commission, at page 244), -Only one inémber was -opposed. to
an amendment of the corporations power (Report of the Royal Commission, at pages. 298-299)..

796. Action was not taken to impl the Royal Commission’s m dation, but in
1944 a proposed law to vest the Commonwealth Parliament with legislative power for five years
over fourteen specifi¢ matters, including uniform company legislation, was rejected at the referendum
held under section 128 of the Constitation. There have not. been any fuithér proposals submitted
to the electors since 1944,

Bt

AUSTRALIAN COMPANY' LEGISLATION,

797. At the present time, the company law of Avstralia consists almost entirely of the Acts
of the six separate States and the Companies Ordinance of the Australian, Capital Territory. All
the legislation is derived from the company law of the United Kingdoni and, with the exception of
Tasmania, the pattern for-each State Act has been the United Kingdom Companies Act, 1929, In
the United Kingdom, thé Companies Act, 1948 has now replaced the Act of 1929, Victoria, in a
new Act passed in 1958, has adopted a number of the provisions of the current United Kiiigdom
legistation but, for the most part, changes made in United Kingdom law in 1948 have not been.
incorporated in the companies legislation of the Australian States,

798. The State Acts provide for the incorporation and regulation of similar types of
companies, including public and proprietary companies in which Iiability is limited' by shares and
other types of ipanies such as panies limited by guarantee, no-liability mining companie§ and
unlimited companies. The relevant legislation is as follows:—

New South Wales—Companies Act, 1936-1957..
Victoria—Companics Act 1958,

Q land—The Companies Acts, 1931 to 1955.,
South Australia—Companies Act, 1934-1956,
Western Australis—Companies Act, 1943-1954,
Tasmania—Companies Act 1920 as amended to- 1957.

799, Becanse of their ¢common ancestry, the State Acts have many common features.
Nevertheless, there are divergencies both in the basic and amending legislation. The fact that
amendments have been made at different intervals of time has increased the divergencies.

. 800. The Committee does. not believe it to: be necessary to embark upon the tedious task
of itemizing differences of law in each Stite: Variations have been freely acknowledged for many
years in. responsible commercial, legal and political circles and have formed ‘the subject. of many
discussions. They are: apparent on a.comparative examination: of the corresponding provisions  of
each Act. The Acts. exhibit a lack of uniformity from the stage at which the formation of a

is e lated, le, in. the i affecting the issue' of a comparny

paiy as. for o\

prospectus and registration, The variations carry on through the many aspects of company law
including the transfer of shares; appointment of secretaries, directors and auditors; annual returns
and reports; statutory meetings of shareholders; the passage of various kinds of resolutions; keeping
of books of account; audit; and the registration of mortgages and charges right down to the law
applicable to the voluntary or compulsory liquidation of a company. ) ’

. 80L The Committee does not assert that the State Acts have. not afforded relative
satisfaction over the years, but it believes that advantages for the. nation as a whole. and' to businéss
and investors in particular would flow from the achievement of uniformity in company law. '

1

802, There appears to the Committee to be. no logical reason, for instance, why, in the
intergsts of protecting the investing public, the Jaw applicable to the issue of a company prospectus~
its conténts, the offer of shares for sale, share hawking and the advertising of the prospectus—
should riot be uniform. Equally, in relation to busi the hinery for registration
is a subject in which nothing is lost by requiring the minimum number of persons who must
subscribe their names to the memorandum of association of a company to be the same throughout
the .Commonwealth or by providing that the maximum number of members of a proprietary or
private: company should be the same in every State. There is a logical case for a uniform
company law which cannot be refuted by adverting to geographical or other local factors and the
Committee is- of any ial body of opinion which is prepared to decry the advantages
of a uniform law.

803. One of the consequences resulting from the existence of separate State legislation is
that a company formed in one State must, if it wishes to do business in_other States, become
registered as. a foreign company in each of those States. Registration in one State does not entitle a
company to carry on its busi hroughout the C ith. For the purposes of the law of a
particular State, a company formed, in another State of the Commonwealth is as “foreign” as a
company incorporated abroad.

804. The situation js aggravated because State requirements for the registration of foreign
companies differ. In one State, the law requires registration only where a foreign company
establishes or has a place of business. in the State, In three States, the Acts require registration
only if the company carries. on business in' the particular State, whilst in two States, the Acts require
registration in either instance. Several States make specific provision for special types. of forefgn
companies. Again, there are differences in State law applicable to. foreign companies involving
such niatters as the powers of local directors, particulars of directors, the responsibility of agents
of a company, the registered: offices, capacity of a company to own land, the keeping of books and
bal éts, and the mai of local share registries.

805. When the Committee reported to the Parliament in 1958, it mentioned the present era
of national development and commented that the rate and balance of national development had
become the composite responsibility of the community and the Federal and State governments.
It also stated that the furtherance of national development by private investment, which was

ghout the Cc Ith, provided striking evidence of confidence in the future of

this country.
806. The Committee iders that i ;

encouraged if thefe were a uniform comp law throug] the Cc
for the recognition of companies upon single registration.

807. In its last Report, the: Committee also remarked upon the emergence of a national
economy.. The economy no longer consisted of six distinct economies, but was an integrated
)i As the Commi observed; the ecomomy continues to expand and the
Commonwealth has become more than ever the logical arca: of commercial operations. This trend

ding foreign investment, would be
Ith which also. provided

will undoubtedy continue as the process of expansion goes on and the means of communication and *

transport improve:. The number of companies registered as_ foreign companies in a State, dr with
subsidiary companies registered in different States, is increasing and will continue to. increase.

'808. The divergencies' in company law from State to State increase the complexity of
company management and tend to impair the efficiency of commerce. The whole subject of
company’ law becomes difficult and perplexing and adversely affécts training in administration, the
development of progressive thinking on corporate legal structure and the safeguarding of the interests
of investors.

809. The thiree members of the Royal Commission on the Constitution. who made .the specific
recommendation for the amendment of paragraph (xx.) of the Constitution considered that
“uniformity in company law in Australia for the purpose of both safeguarding the public and of
providing facilities for investment is desirable ™. (Report of the Royal Commission, at pagg, 273.)

The three other members who favoured increased Commonwealth power thought thikit the.

Commonwealth’s exclusive power to impose customs duties created an interdependent link with'
a company law power.

810. On the aspect of the protection of persons having dealings with companies, the
Chartered. Institute of Secretaries advised the: Committee as follows:—

Despite the general similarity: of State Acts there are important areas of divergence. Pr_ovisians dealing with
accounts, annual reports and disclosure of information generally are among the most important provisions
particularly in safeguarding the interests of investors, creditors and ul‘hcrs having dealings with companies. Thgsc
provisions vary widely as between certain States and thus it is‘ possxb.le for the gﬂ’ons by. one State to exercise
proper control in these matters to be negatived by the ease with which companies can incorporate in. another
State. and' carry out their operations in the first mentioned State without being fully subject to such controls.

811, The Committee’s. conclusion is that there is nothing to be lost and a good deal to be
gained by having a uniform company law for the. whole of Australia.
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STATE AGREEMENT ON UNIFORM LEGISLATION.

812. It is, of course, possible that the States could, by agreement, eventuplly introduce
waiform Jegislation and qverdome some of the objections which can now be, validly made fo the
state of the law as to corporations. The record of Cqmmonwea!th-ﬁtgte les%uss.lgnsthWs’r‘(e‘rx gives
little cayse for optimism that agreement on uniformity will bg réached, implemented. and taing

813. In 1929, all the members of the Royal Commission on the Constitution noted that the
State Acts presented divergencies and' lagged behind English legistation in the: protgction: which they
afforded the public. The Commission. went on to say—

At the pregent time it secms probable that a uniform company law may -bo. obtained: through -co-operation
among the States, but divergencies may subsequently arise through amending legislation in differant States:
—(Report of the Royal Commissiop on the Congtitugion, at page 208.)

814. Since then, there has been a long period of discussion and negotiation involving
Commonwealth and State Ministers. For example, it was agreed at conferences attended by the
State Premiers in 1933, 1946, and 1952 to explore the possibilities of achieving greater uniformity.

As recently as 1956, however, Commonwealth and State. officers, discussing proposals. for 2 uniform-

company law, unanimously agreed that, without Commonwealth legislation, complete uniformity was
impossible to achieve and that there was no practical prospect, of secyring, the passage.of a single
madel bill even subject to local mogifications. Thirty years after the Royal Commission reported,
therefore, the uniformity which the. Commission envisaged has not heen obtained.

OTHER REASONS IN SUPPORT OF A FEDERAL COMPANY Law.

815. The Committee should mention that even the introdyction by the States of wpiform
legislation would not meet several substantial objections to the present. position,  The Committee
agrees, for instance, with the view of the Royal Commissiop that uniformity could be lost as each
State embarked on the task of making amendments at varying intervals of timé. Company law
does not stand still; it is in need of continual change to meet modern developments as the history of
United Kingdom company legislation clearly' demonstrates.

816, In particular, a company which is Tegistered in ong State would sfill have to register
as a foreign company in each of the other States.in which it wished to pursue its objects.

817. There are other supporting considerations. Company law is mot a subject which
excites political passions, and. the spreading of the power amppg several States, as at present, is
unniecessary as a safeguard against possible abuses of power. Palitically speaking, company law
is an arid subject. As the Chartered Institute of Secretaries jpformed the Committee, thinking in
relation to company law in Australia has been so dominated by United Kingdom experience that,
with a few notable exceptions, innovations.and the introduction of ideas from other countries, which
would be well suited to Australian commercial requirements, are lagging. A Commonwealth
company law operating throughout the Commonwealth could be more readily' amended to absorb
progressive developments which take place in other countries than the separaté State Acts. Indeed;
the observation may be also made in connexion with the adoption of changes in the law of the
United Kingdom. The extensive changes made by the United Kingdom Companies Act, 1948,
many of which are for the better protection of the public interest, would become uniform law
;pplljcable to Australia much more readily if Jegislative aption had to be taken only by one

arligment. . '

818, In considering the enforcement or amendment of jts company laws, an. individual State
cannot afford to ignore the effects upon the incorporation of companies within its horders,
Particularly stringent action to compel the full disclosure of a company's financial affairs in its
books of account, or to strengthen the independence of company auditors, could. result in the
flight to other States of companies seeking, registration. Tn thesp Circumstances, it is only natural
that single States should hesitate unless other States shpuld move in the same direcfiop. The
Commonwealth should be free from such inhibitions gnd 2 uniform Commonwealth law would
not offer a company the alternative of regjstration. elsewhere jn the Commonweglth.

819. By having one company Jaw, it is also possible to simplify income taxation,
administration of assets of a company which is being wound up and the application of death, estate
and specession duties payable upon 2 deceased person’sy holdings in a. company.

820. The Committee’s conclusion that the Commonwealth Parliament should be competent

to enact. a uniform company law was. strongly supported in submissions by various organizations
and persons.

RECOMMENDATION,
821. Accordingly, the Committee hps recommended that section 51 (xx.) of the Constitution
should be repealed and replaced by a new paragraph which. would provide in substance as follows:—
(1) The Commonwealth Parliament should' have power to make laws with respect to
corporations. ; -
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(2) The power to make laws with respect to- corporations should not authorize the
Parliament to make laws with respect to :Ee trade, commerce, or industry of
corporations, or which' apply to corporations of a State, including' municipal
gorporations, formed for governmental purposes.

822. The Committec considered the suggestion made to the Royal Commission on the
‘Constitution that it would be difficult to frame a constifutional alteration which would confer a power
on the Commonwealth Parliament to legislate for the purposes of engeting a company law without
conferring, at the same time, a power to legislate with respect to the trade, commerce or industry
carried on by companies. The ‘specific alteration to replace paragraph (xx.) recommended by the
three members of the Royal Commission was. regarded by them as meeting this objection.” An
amendment in similar tgrms wag suggested to the Committee by the Chartered Institute of Secretaries
and the Institute of Public Affairs (N.S.W.). “The preparation of a satisfagtory draft alteration
excliding the business activities of corporations from its scope should not give rise to insuperable

drafting difficulties.

. 823. As. the Committge’s regq dation reveals, there is no intention that the
Commeonwealth power should apply to cprporatigns of a Statg, ingluding mynicipal corporations,
formed for governmental pyrposes, These corporations, generally speaking, fall outside the scope of
2 company law as nopmally upgderstond. The exclusion of State corporatiops makes it clear that
the grant of power shoyld not affect. the States in the exergise of their own governmental actjvities.
The” Commijttee also cpnsidered whether' it should except from the Commonwealth. power
pop-gommercial corperations or jncorporated ep:operative socigties. Jt felt that, although a
Commonvwealth company law may not. extend to these types of corporatiops, this did not justify
imposing such a limitation upon' the power itself, To do sp would, in any event, cansiderably
complicate the constitutional amendment.

CHAPTER 17.—RESTRICTIVE TRADE PRACTICES,
RECOMMENDATIONS OF THE COMMITTEE,

824. The Cammittee reported in 1958 that the Commonweglth Parliament could make laws
for the comtrol of harmful restrictive trade practices jn interstate trade and commerce but that its
legilative power did not extend to harmful restrictive trade practices adopted in intra-state commerce
oF productive ipdustry, The Committee considered that the Cc th Parliament should have
an 'éxpress power to deal with restrictive trade practices so far as they were contrary to the public
interest and, for the purpose of determining whether a business practice. was contrary to the public
interest, it proposed the re-constitution of the Inter-State Commission for which section 101 of the
Constitution provides, with a minor change in the method of constituting that Commission.

-825. The C ittee has ded (1958 Report, paragraph 142) that the Constitution
should be altered: to provide for the following:—
(1) The Commonwealth Parliament should have an express power in section 51 of the
Constitution to make: laws with respect to restrictive trade practices found by the
Inter-State Commission to be, or likely to be, contrary to the public interest,
(2) For the purposes of the power described in sub-paragraph (1) above, the Parliament
should have power to make laws for referring questions to the Inter-State
Gomission for jnquiry and report, gnd the Commission should be vested with
power to make its Inquiries and report to the Parliament.
(3) Section 103 of the Constitution should provide for members of the Inter-State
Commigsion to hold office for terms not exceeding seven years subject, as at
present, to removal within their respective petjods of appointment on the ground
of misbehaviour or incapacity, ’ ’

THE FEDERAL PARLIAMENT'S CONSTITUTIONAL POWERS.

826, The national Parliament is not without. some power to pass laws for the contro] of
1agtrictiye trade or business practices, The power to legislate aver interstate and overseas trade: and.
gommerce, which isfound in seetion 51 (1.) of the Constitution, would enable the Parliament to. deal
with. hagmful trading practices'in the cgurse of such trade. The Parliament also has a plenary power,
unger section 122 of the Constifution, todeal with. restrictive trade practices in the Territories of the
Componwealth.

'827. At one time, ‘it was thought that section. 51 (xx.} of the Copstitution, which confers
power: upon the Commonweéalth to make Jaws with respect to foreign corporations and trading or
financial coiporations formed within the Jimits of the Commonyealth, would enable: the Parliament
to prohibit harmfil practices of the corporations described in the paragraph, In Huddart Parker &
Co. Pty Ltd. v. Moorehead*(1909) 8 C.L.R. 330, the majority of the High Court held, however,
aniong other things, that a law:of the Commonwealth Parliament which: made it an offence for any of
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the types of corporations described in paragraph (xx.) to conclude a contract or combine with intent
to restrain trade or c« within the C Ith- to the detriment of the public, or to destroy
or injure by unfair competition any advantageous Australian industry, was ultra vires, The Court
also held to be ultra vires a Commonwealth law making it an offence for the corporations so described
to monopolize to the public detriment trade or within the C Ith. Chapter 16,
dealing with the Committee’s dation coricerning corporations, contains, at paragraph 787,
an account of the reasoning of the Judges in the case..

828, Commonwealth legal power stops short, therefore, of application to harmful business
practices in connexion with intra-state trade and. commerce or productive industry,

LEGISLATION OF THE COMMONWEALTH PARLIAMENT,

829, Early Federal Parliaments were actively concerned with questions of restrictive trade
practices and attempts to monopolize industries. In 1906, the Parliament passed. the Australian
Industries Preservation Act 1906,

830, Sections 4 and 5 of the Act dealt with restraints of trade and destruction of industries,
Section 4 made it an. offence for a person to enter into a contract or combine in relation to trade or
commerce with other countries or among the States with intent to restrain trade or commerce, to the
detriment of the public, or to injure or destroy by unfair competition an Australian industry which
was advantageous to the Commonwealth having due regard to the interests of producers, workers and
consumers. Section 5 imposed a similar prohibition upon “ Any foreign corporation, or trading or
financial corporation formed within the Commonwealth ”. That is to say, it extended the operation of
the Act to the corporations specified in section S1 (xx.) of the Constitution,

831, Sections 7 and 8 of the Act dealt with monopoly of interstate or external trade by
persons and the monopoly of trade in general by foreign corporations or trading or financial
corporations formed within the Commonwealth, Section 7 made it an offence for any person to
monopolize or attempt to monopolize or to combine with any other person to monopolize any part of
the trade or commerce with other countries 6r among the States with. the intention of controlling, to
the public detriment, the supply or price of any service, merchandise or commodity. Similar action
by foreign corporations or trading or financial corporations formed within the Commonwealth was
prohibited under section 8.

832, The Parliament’s power to control trading practices and' monopolies in the course of
external and interstate trade was clear enough but sections 5 and 8 of the Act, applying a similar
interdiction to the corporations specified in paragraph (xx.) of section 51, were, as the Committee
has already indicated hall d in Moorehead's Case. Following the decision, sections
5 and 8 were repealed. Accordingly, the Act in its present form, tHe Australian Industries Preservation
Act 1906-1950, is of a much more limited character than was originally intended,

833, Proposed constitutional alterations to enable the Commonwealth Parliament to legislate:
with respect to monopolies, sponsored by Federal Governments of different political complexions,
have been submitted to, and rejected by, the electors. on five occasions, namely, 1911, 1913, 1919,
1926 and 1944. In some instances, the proposed alteration was submitted along with other suggested
legistative powers in one proposed law and on some occasions the proposal was submitted as a
separate proposed law. On the first three occasions the Commonwealth also sought power to

ully

nationalize monopolies, There has not been any instance of a proposed law to alter the Constitution

5o that the Commonwealth Parliament should legislate over the subject of restrictive trade practices.

PROGRESSIVE INDUSTRIALIZATION AND THE PUBLIC INTEREST.

834. The Committee has already had occasion in this report to remark upon the growing
industrialization in Australia and the emergence since Federation of a national economy in contrast
with the position before Federation when each of the six colonies maintained its own distinctive
economy and pursued its own colonial interests without regard, if need be, to the general welfare of
the population of Australia as a whole. These aspects of post-Federation experience were described
in the Committee’s Report tabled in 1958 and the Committee again refers to paragraphs 91 to 103 of
that Report.

835. Within the Commonwealth, although a very substantial proportion of the community’s
wealth is produced by primary industry, there has been tremendous, progress and development in the
manufacturing industries. These industries now employ double the numbers that were.employed just
before the outbreak of the last war and the products of the major industries, such as iron and' steel,
heavy machinery, motor vehicles, chemicals and textiles are distributed throughout the C¢ Ith,
The major primary industries, such as wool, wheat, meat and dairying, have for long provided
illustrations of the impossibility of dividing the economy in terms of State boundaries. For many
years, moreover, it has been apparent that the general state of the economy can be substantially
affected by the level of Australia’s, export earnings which continue to be derived in the main by
the export of primary products. ‘The manufacturing industries now provide a further example of
the economic interdependence of the people in every State of the Commonwealth. Thus, the volume
and nature of production and the levels of employment and wages in- one State concern the other
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States and the people of all States have a common interest in building up and maintaining a flourishing
export trade in the products of Australia’s primary and secondary industries and in the achievement
of "« satisfactory balance of payments position, to which the secondary industries are making an
increasing contribution,

836. Industries which produce goods, of course, form only part of the entire Australian
economy which, like all modern economies, is made up of multifarious activities including, in
addition to rural and secondary production, the importation of goods and the many kinds of services
performed within the economy, such as by the operators of communication and transport facilities,
the construction industries, wholesale and retail sellers, business and professional agencies and the
financial institutions of the Commonwealth. State limits means lttle, if anything, in the conduct of
the many and varied activities which go to make up the cconomy and there is, as the Committee
observed in its first Report, an interdependence, not only as between the various segments of the
economy, but as befween any particular segment and the state of the economy as a whole.

837, Other countries which have economies of a type not dissimilar to the Australian economy,
but which have achieved more industrial maturity than Australia, have found it necessary in their
experience to take some. action against the consequences of unrestricted free trade and the
concentration of resources leading to the limitation or exclusion of competition. In the opinion
of the Committee, the experience of these countries indicates that the Commonwealth Parliament
should have a power to legislate with respect to restrictive trade practices, The States already possess
this power but the intcgrated nature of the Australian economy prevents them individually from
acting effectively, At this stage of our economic development, uniform policies are required to be
adopted throughout the Commonwealth if the promotion of the economy, consistently with the public
interest, is to be properly safeguarded against abuse.

TYPES OF RESTRICTIVE TRADE OR BUSINESS PRACTICES.

838. Restrictive trade practices are as old as trade itself. According to one authoritative
English treatise—Restrictive Trade Practices and Monopolies by Wilberforce, Campbell and Elles,
at. page 2—

They represent nothing more than the attempts of intelligent men to interfere, to their own advantage, or
that of the industry in which they are engaged, with the free working of supply and’ demand and with the results
of it As 1o s the ad of cornering the market were known to the ancient Egyptians;
papyri are in existence which' show the existence of private monopolies in wool and cloth, and a schedule of
merchandise which dates from about 3000 B.C. is known, which shows an attempt to fix prices as against those
prevailing in. free competition,

The learned writers referred, at pages 2 and 3, to the historical' antecedents to modern restrictive
practices and legislative safeguards against themin the following terms:—

In Greek times the astronomer Thales, having ascertained from the stars that the olive crop for the
forthcoming season was likely to be particularly copious, arranged some months in advance to hire all available
olive presses, thus proving that phil h as well as demi ists, can achi ic independ,

Moreover, just as the practice of restriction is endemic in commerce, so the State has from the earliest time
sought to interfere by legislation with sectional profit making. There are monuments in India, dating from some
centuries before Christ, recording repulations to prohibit merchants and producers from. making collective
agreements to influence the natural market prices of goods by withholding them from trade: boycotts are mentioned
amongst other punishable offences as well as any interference with buying and selling of others, and throughout
history sovereigns, constitutional or otherwise, have attempted to repress private monopolies with one hand while
often granting monopolistic privileges with the other..

It was the, Romans who first legislated against monopolics and restriction in a comprehensive way: in
classical times the Lex Julia de annona ished i apainst inations to raise- the price of corn, and
the famous Constitution of Zeno in the fifth century . . . set a precedent for . . . much medieval
legislation . . . .. 5 -

839, Some restrictive trade practices benefit only the parties to them with complete disregard
of the broader consequences which may be the forcing of competitors out of business with resultant
unemployment or ‘to increase prices which consumers must pay for goods and services. The
cumulative effects may be damaging to the economy and even affect the nation internationally,
Other restraints upon trade are not inherently bad if properly excrcxsqd and may bring abput u}creascd
efficiency, the elimination of waste and lower prices. They may, at times, be necessary if an industry
is to be protected from extinction or a new undertaking is to be commenced as part of the over-all
programme of. national development. Yet again, others may have been quite reasonable both in the
interests of the parties and the nation upon introduction to serve the needs of particular economic
conditions, such as a period of inflation or' unusual boom, but having satisfied their original purpose,
still persist with consequent general harmful effects.

840. Naturally, there is alinost an infinite variety of restraints upon business which may be
practised. Among the measures which stand high in the list are those taken collectively or otherwise
to prevent newcomers from.entering a field of trade or commerce or to discriminate against an existing
organization; the allocation by agreement or understanding of the available market between firms who
are parties to the arrangement; price cutting to’drive competitors out of business; many kinds of price
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maintenance agreements such, for example, as one under which a trader is obliged to résell
at fixed-prices under pain of being deprived of supplies from the same op other sources] payments, of
rebates to buyers who are bers of selecti iations or deal -only with specified fitimis;
arrangements to submit uniform tenders or to tender in such a way that a selected firm will be
suceessful; tie-in- arr under which the supply of certain kinds of goads or serviees is made
conditiona( ypon the geceptance of other goods or serviges; limifing production; and the, pravention
of the utilization of technical improvements, including patents, :

841. The Restrictive Trade Practices At 1956, of the United Kingdom requires agreements
to-be registzred which contain restrigtions in respect of the following five categoriesi— ’
(a) he prices to be. charged, quoted or paid for goods supplied, offered or acquired, or for the applicatior

of any process of manufacture to goods; X

() the terms or conditions on or subject to which 80ods are to be supplied or acquired or any such process
is to be applied to goods;

(c) the quantities or descriptions of goods to be: produced, supplied or acquired;

(d) the processes of manufacture fo be applied to any goods, or the quantitics of descriptions of goods to
which any such process is to be applied; or

(c) the persons or classes of persons to, for or from whom, or the areps or places in or from which, goods dre
to be supplied.or acquired, or any such process applied. ;

842. The Cpmmittee has no wish to embark on survey of the extent and effects of restrictive
trade practices in Australia. It is common knowledge that restraints exist in many branches of
commerce and industry. In any event, the Commmittee's case for 3 Commonwealth power qver
restrictive trade practices rests not so much on what has already tgken place in Australia, but on the
need for the national government to have a power to deal with situations which may arise as thé
present trend towards greater industrialization continues,

PuBric PoLicy AND THE COMMON LAw,
843. Turning to our own municipal law, it is a general rule of the common law courts of

England and Australia that agreements in restraint of trade and against public policy capnot bé
enforced, If, however, a restraint of trade or an interference with individual liberty of action is
reasonable. in the interests of the partigs concerned and reasonable in the interests of the publig and:
not injurious to the public, the restraint, or inferference will be upheld. The common law al
concerned. itself with monopolies, which generally the courts condemn as being contrary ta public
policy and, therefore, illegal. Originally, a monopoly was the grant of an- exclusive right by the
Sovereign to produce, use or trade in something but the expression has for long been construed as
covering various kinds of private monopoly in which the control of production, supply or trade. ina
commodity is in the hands of one person or combination and the rules. of law arc also directed
against conspiracies to monopolize.

844. The common law rules plainly indicate that questions of public interest are inherent-in
attempts to restrain trade or to monopolize an jndustry or trade.

RESTRICTIVE PRACTICES LEGISLATION. OF OTHER COUNTRIES.

845. The major common law countries other than the United Kingdom are the three Federal
States, Australia, the United States and Canpda, Capada and the United States arg both highly
industrialized and they have supplemented the common law with legislation dealing specifically with
monopolies and restrictive trade practices. The Federal Parliaments of the two countries have been
able to do this becanse they have had the ad ge of more appropriate legislative powers for the
purpose than the Commonwealth Parliament possesses. i

846. In Canada, the Dominion Parliament was the first in the field when it passed the
Combines Investigation Act in 1889, The example was' followed' a year later in the United States
when Congress passed the Sherman Act, 1890, which laid the foundations of a' continuous: policy for
the protection of trade and commerce against unlawful restraints apd' monopolies.

847. In England itself, the home of cammon law, Parliament passed the Statute of
Monopolies in 1624 regulating the grant of monopolies by the Crown. For man ' years, howeve';,
the United Kingdom Parliament was not much concerned to legislate on the subject and to a large

extent the protection of the community rested on the application of judge-made ru
before the Courts by private litiganfs. In 1948, the United Kingdom embarks
legistative intervention for the further protection of the public interest and passed the
Restrictive Practices (Inquiry and Control) Act, 1948, R

848. The countries which have employed anti-trust Jegislation have found it difficult to
provide a satisfactory legal and administrative framework which will preserve the vigour' flowing
from competition but prevent that form of ruthless exploitation. and competition which leads to ona
undertaking seeking olt and destroying all its competitors, They have usually chosen to make faws
directed against unfair trading practices as well. I the United States, for example, the Clayton
Act, passed in 1914, deals with unlawful restraints of trade as well as monopolies’and the: Federal
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Tradé Cominission Act of 1914, which created a Fedetal Trade Comniission, declares unlawful
unfait' methods of competition in commerce.

849, Sifice the end of World War II., more countries have been turning to the protection of

theit industris and community by legislating against restrictive business practices. The exercise of
restrictive business practices may not only be harmful in its immediate effects, but can lay the seeds
of:itijutions miohopolization,
; 850. In common. law countries, the ordinary law has been found insufficient to deal
effectively with restrictive trade practices in modern economic circumstances.  For one thing, the
cousts have had to apply their legal rules to economic matters in which issues of great complexity
may arise in evaluating, the effect of a trade practice on the public. As a result, the courts have
usually been unwilling to adjudge a restraint of trade held to be reasonable in the interests of the
parties to be unreasonable in the interest of the public.

851, In Canada, the Federal Parliament amended the Combines Investigation Act in 1951
and 1952 to forbid resale price maintenance and to set up a Restrictive Trade Practices Commission
with powers of inquiry into restraints of trade and monopolistic situations.

.. 852. A decisive step was taken in the United Xingdom where the Parliament passed the
Regitictive Trade Practices Act, 1956 providing for the registration of agreements containing
féstfictive trade practices of the kind specified in the Act. The Act also set up a Restrictive
Practices Court to inguire whether or not trade restrictions which required an agreement to be
régistéred were contrary to the public interest. If any restrictions are found to be contrary to the
public interest, the agreement is, to this extent, void.

€53, In New Zealand, the Parliament has passed the Trade Practices Act 1958 requiring
registration of specific restrictive trade agr and arr

854, Other countrics to pass legislation for the control of business restraints in the post-war
yeats ibélude Denmark, France, Japan, The Netherlands, Norway, South Africa, Sweden and West
Geriany.

_ 855. On the spread of restrictive practices legislation beyond the shores of North America,
Professor W. Friedmann of the United States commiented recently as follows:—

In England. as in the rest of Europe, the only serious answer: to the cvil consequences of unrestricted free
trade and concentration of resources, leading to the limitation or jion of petition, was, until recently, secn
in the total or partial socialization of resources. It is only since the last war that Iegislation directed against
monopolics and' other restrictive practices has. become a serious practicaf issue outside of North America. In such
countries as Great Britain, Swedén ot France, they are not generally scen as an alternitive to public ownership
or control, but 25 a supplementary control of private industry which in thése: countries retains by far the greater
proportivn of economic setivity,

A fadical; all ive, that of prohibiti h and in principle all forms of restrictive actions
and tending. to climi ition, was developed almost simull in the United States and
Canida. ‘The search for cffective anti-trust legislation and hinery in these jes was iniensified by the
fabt that, philosophically and i ically, socialism and public ip were no possible allernatives. At the same
tithe, the dynandic, vigirous and rapidly developing North American ced d ions of the trust

type and other kinds in far greater rapidity and’in more menacing shape than was generally the case in Europe.
—(Anti-Trust Laws, Edited by W. Friedmann, at pages 524-525.)

856, During the present century, industrial progress has been world-wide and industrial
undettakings of unprecedented size hiave emerged. Australia, like several countries concemed with
monopolistic and restrictive business practices, has participated in the two world wars of the century
and encountered the harmful effects of inflationary booms and recessions which have characterized
post-war living. These are conditions which provide breeding grounds for trade restraints and the
Committee has no doubt that the examples of other countries show the wisdom of the Federal
Parliament having ah express power to legislate on restrictive trade practices as the need arises to
prevent dartage to the public interest and general ecohomic welfare of the. Commonwealth which
could occur as a result of the adoption of practices purely for the behefit of the private interests of
the parties:

INTERNATIONAL INTEREST IN RESTRICTIVE TRADE PRACTICES.

857, The harmful efiects. of restrictive trade practices has also evoked international interest.

858.. The Treaty constituting, the European Coal and Steel Community signed in 1951 by
Belgium, France, West Germany, Italy, Luxembourg, and The Nether]ands»had the immedjate aim
to set up a common market for coal and steel in order to contribute to economic expansion,. full
employment and a higher standard of living, The Treaty has several clauses directed against
pedcticey involving unfait competition, including Article 65 which reads in part as follows:—

Al agreements among enterprises, ull decisions of associations of enterprises, and all concerted pmcticcs,
tending, directly -or indirectly, to prevent, restrict or distort the normal operation of competition within the
conimon magket are hereby forbidden, and in particular: those tending:

{a) to fiX or détdrmine pricts;
{f) to restrict dr confrol’ Producti hnical developrient or
(¢) 13 alldtate markets, products, customers or sources-of supply.
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. 859. In 1951, the’Economic and Social Council recommended to member States of the United
Nations that they take appropriate measures and co-operate with one another to. prevent, on. thewqart
of private. or public commercial enterprises, business practices affecting .international trade
which restrained competition, limited access to' markets or i d polistic control, wi
such practices had harmful effects on the expansion of production or trade, on the economic
development of under-developed areas.or on standards of living, The Council also appointed an ad
hoc Committee to prepare a draft. international agreement to give effect to the resolution. The
preamble to the draft agreement, which was submitted to the Council i 1953, expressly ‘recognized
the effect of restrictive: business practices on some of the aims of the Charter of the United Nations.
The draft agreement commences with the following preamble:~— :

. For the purpose of realizing the aims set forth in the Charter of the United: Nations, particularly the
attainment of the higher standards of living, full emplpy and ditions of icand social progress ‘and
development, envisaged in Article 55 of that Charter;

Recognizing the need for co-ordinated national and. international action to attain the following objectives;-

1. To promote the reduction of barriers to trade, governmental and private, and- to promote on equitable
terms access to markets, products, and: productive facitities;
0 jic. d

5 rag ¢ d industrial and icularly in. under-developed areas;
3. To, contribute to a and world y through greater and more -efficient
production, increased income and greater i and the elimination of discrimi y in

international trade;
. 4. To promote mutual understanding and co-operation in the solution of probléms arisirig in the field of
international trade in all its aspects; )
. Rccog‘nizing. further that national and international action in the field of restrictive business practices can
to the of such over-all objectives;
Accordingly, the partics to this Agreement agree as' follows:
860. Article 1 of the draft provided that each member country should: take appropriate

measures to prevent practices affecting international trade which restrain competition, limit access to
markets or foster monopolistic control. The relevant part of the Article reads as followssm

‘Each Member shall take appropriale. and shall perate with other Members and. the O
to prevent. on the part of private or public commercial enterprises, business practices affecting international trade
which restrain competition. limit access to markets, or foster listic control, wh B i

n m S ) UCH ave
ha'nnful effects on the expansion of production or' trade, in the light of the: objectives set forth in the Preamble to
this Agreement.

861, Comments by member governments acknowledged the harmful effects of restrictive
business practices on international trade. Generally it was thought, however, that the time was not
yet opportune to have an international agreement since its effectiveness would depend very heavily
on co-operation between member States and the ability of each State to take. decisive national action.
Meanwhile, the Economic and Social Council has urged governments to continue the examination
of restrictive business practices with a view to the adoption of laws, measures and policies to
counteract the dangers which exist to the attainment. of higher standards of living, full employment
and conditions of economic and social progress and development. Recently, there %ave been attempts
to bring trade restraints within the purview of the: General Agreement on Tariffs and. Trade and a
committee has been appointed to decide the extent to which G.A.T.T. should act.in the matter.

862, The international aspects of restrictive trade practices lend further support to the
Committee’s proposals.

PROPOSED CONSTITUTIONAL AMENDMENT.

863, The power that the Committee suggests the national Parliament should have is one to
make laws for the control of those restrictive trade practices which are shown to be contrary to the
pub_hc interest. It would, in the Committee’s view, be quite proper to leave. it to the Parliament to
decide what restraints of trade should be controlled as being contrary to the public interest or how-
inquiry into- the question of public interest should' be' undertaken. = Nevertheless, the Cormittee
considers it preferable that judgment upon public interest should, by’ constitutional requirement, rest
with an independent specialized authority and it proposes the re-constitution of the Inter-State
Commission for which provision is already made in the. Constitution. Thus, the substantive legislative
power of the Parliament would be exercisable only in respect of those practices shown to the satisfaction
of the Commission to be to the public detriment. There is no assumption: that all restraints.of trade
are inherently bad.

864, The invocation of the Commission in the- constitutional alteration which the Committee
proposes, amounts to a qualification on the exercise of parliamentary power. It.is an acknowledgment
that inquiries into the effects of trade restrictions usually necessitate, in the first instance, the:
examination of complex economic issues by persons with appropriate training and experience. It is
for this reason also that the Committee believes that the ordinary courts of law should not be requiréd
to perform the function of inquiry although it will. fall to the court in the. long, run to construe: the
exact scope of the power which the Committee proposes should be vested. in the Commonwealth.
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865. The Committee’s proposal to make use of a specialized agency is an accord with the
approach adopted in recent legislation in other: countries, including the United Kingdom, Canada and
South Africa. The Canadian Restrictive Trade Practices Commission is required to appraise the
effect on the public interest of practices and arr disclosed in evid In South Africa,
the special investigatory body is the Board of Trade and Industries. The United Kingdom Restrictive
Trade Practices Act provided for the appointment of a special court, the Restrictive Practices Court,
but that Court may comprise, in addition to five Judges, up to ten laymen knowledgeable or experienced
in industry, commerce or public affairs and the Court has power to enforce its own decisions, a
function which, under the Commitiée’s proposal, would be restricted to the ordinary Cousts. The
recent New Zealand Act provides for a Commissioner and a Trade Practices and Prices Commission
to conduct inquiries into trade practices. If the Commission is satisfied that a trade practice is
cofntrary to the public interest, it may make an order directing the discontinuance or modification of
the practice. The Act also provides for a right of appeal to a Trade Practices Appeal Authority.

RE-CONSTITUTION OF THE INTER-STATE COMMISSION.

. 866.. Something more should be said about the Inter-State Commission. Section 101 of the
Constitution requires the appointment of the Commission. The section reads—

101, There shall be an Inter-State Commission, with such powers of adjudication and administration as the
Parliament deems necessary for the ion and mai within the C h, of the provisi f
this. Constitution relating to trade and commerce, and of all laws made thereunder.

Other sections confer additional powers relating to railways on the Commission. Section 103 provides
for the appointment of bers of the Commissi

867. In spite of the mandatory language of section 101, there has not been a Commission
for many years. In 1913, a Commission of three was appointed pursuant to the Inter-State
Commission: Act 1912 and it began work by an inquiry into tariffs. In 1915, the High Court held
in the Wheat Case (1915) 20 C.L.R. 54, that the Commission had no power to issue an injunction.
The Court said that section 101 of the Constitution c plated an administrative and executive
but not a curial body and for that reason and others the Commission could not be regarded as a
Court capable of receiving part of the judicial power of the: Commonwealth under Chapter III. of
the Constitution. The Commission continued to conduct inquiries but one Commissioner resigned
and, following the expiration of the terms of the other two Commissioners in 1920, the Commission
lapsed for want of further appointments to it. In 1938, the Senate passed an Inter-State Commission
Bill for the re-constitution of the Commission with power to conduct investigations on a wide range
of commercial.and financial matters and rates of charge on the railways but the Government did not
persist with the measure.

868. The Committee believes that the Commission should be re-constituted: in accordance with
the Constitution. The C ission would be ble of performing many useful functions in relation
to the provisions of the Constitution relating to interstate trade and commerce. It could, for example,
engage in expert fact-finding as an aid to the judicial process or inquire into the economic effects of
legislation on # trade. and ce.

869, Apart therefrom, the Commission would be a most appropriate body to inquire into
the effects of restrictive trade practices. Use of the Commission for this purpose would, moreover,
avoid- having to find a place in the Constitution for another special. authority.

870. Section 103 requires bers of the Cc ission to be
years. The section reads in full—
103, The bers of the Inter-State C st

(i.) Shall be appointed’ by the Governor-General in Council:

(ii.). Shall hold office for seven' years; but may be removed within that time by the Governor-General
in Council, on an address from both Houses of the Parliament in the same session praying for
such removal on the ground of proved misbehaviour or incapacity:.

(iii.) Shall reccive such remuneration as the Parliament may fix; but such remuneration shall not be
diminished' during.their continuance in office.

The Committee proposes an amendment to this section to make it possible for the Governor-General
to appoint Commissioners for terms up to a maximum of seven years instead of for fixed terms_of
seven years, subject to the existing constitutional provision for the removal of a Commissioner during
the term of his: appoi ‘or misbehaviour or incapacity. In this way, it would be possible to
have continuity of membership on the body.

d for terms of seven

‘PP

APPLICATION. OF SECTION 92 TO LEGISLATION DEALING WITH RESTRICTIVE TRADE PRACTICES.

871, Any action which might be taken by the Commonwealth Parliament under a restrictive
trade practices power, insofar- as it. affected i trade or o , would be subject to the
operation-of section 92 of the Constitution. As at present advised, the: Committee considers it unlikely
that legislation directed to the control of the harmful effects:on the public of restrictive trade practices
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would corstitute an interference with i trade and to an extent which section 92

inhibits. Rather, the Committee is' confident that legislation of this type would be consistent withithe:

freedom of trade which section 92. postulates,

RECOMMENDATIONS:
872. Accordingly, the Cominittee has recommétitled that the Constitution should be alteted
to provide for the following:— )

(1) The Commonwealth Parliament should have an express power in. section 51 of the
Constitution, to make laws with respett to resirictive trade pracices found by
Inter-State Commission fo be, or likely to be; contrary to the public interest.

(2) For the purposes of the power described in sub-paragmph (1) above, the
Parliament should have power to make laws for referring questions to the
Inter-State Commission for inquiry and report, and the Commission: should be
vested with power to make its inquiries and report to the Parliament.

(3) Section' 103 of tHe Constitution should piovide fof members of the Inter-State
Commission to hold office, for terms not exceeding, seven years subject, as at
present, to removal within their respective periods of appointment on the ground
of misbehaviour or incapacity.

CHAPTER 18.—MARKETING OF PRIMARY PRODUCTS: CONSTITUTION, SECTION 92

RECOMMENDATION OF THE COMMITTEE,

873. The Committee. observed in its 1958 Report that the Federal Parliament was.competent,
under its power to make laws with respect to interstate and. overséas trade and commerce, to de
with important branches of the marketing of primary products but. that, under the constitutional
division of powers, intra-state marketing was exclusively the domain of the individual States. For
this reason, orderly marketing of the main primary produgts. was sometimes only possible in. Australia
if the Cc ) ith and. the p ing States were able to reach. agreement. on the use of their
respective legal powers.

$74. Further, the Comniittee noted that section 92 of the Constitutich. made it difficult to
sustain orderly marketing of important primary products. The section, which tequired. frade aiid
commerce among the States to be absolutély free, had beeh héld to bind both the Commonwealth
and the States and had profoundly affected orderly marketing schemes by making it necessary to
exclude produce intended for, or committed to, interstate trade.

875, The Committee has recommended (1958 Report, paragraph 148) that the Constitution
should be altered to provide the Commonwealth Parliament with legislative power as follows:—

(1) The Parliament shonld have power to mike laws for the subrhissioh to a poll of
prir‘xinary producers of proposed: plans for the organized marketing of primary
products.

(2) For the purpose of submitting a proposed plan to producers, the. Parliamént should
be authorized to make such laws as it deems necessary in connexion with the
holding of a poll, including laws determining who is a primary producer,
eligibility to vote, and the number of votes which a producer should have.

(3) If three-fifths of the votes cast at a poll by the producers of a primiary product are in
favour of a proposed marketing plan for that product, the Parliarient should
have power to nitke laws to give effect to the plan frée from the operation of
section 92 of the Constitufion, but otherwise subject to the-Constitution,

(4) For the purposes of thé power, 4 pfimary ptodiict should inclede any product directly
produced or derived from a primary product which the Parliament deems to be a
prithary product. )

COMMONWEALTH MARKETING POWERs.

876. Marketing is a form of trade and commerce which is within the well-knowh powet of
the Federal Parliament, under section 51 (i.) of the Constitution, to make laws with respect to trade and
commerce with other countries and among the States, The constitutional dichotomy which placés
intra-state trade and commerce within the exclusive préserve of the States, therefore, also applies to
matketing, However desirable it may be to regulate intra-state marketing under-a comprehensive plan
for the organized matketing of a primary product whith edjoys substantial interstate and export
markets, legal, and not commercial, reasons prevail making it necessary to invoke Stats powers as
well as Commonwealth powers to make the plard éffecth Federal i [ powet will
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not countenance the regulation of intra-state marketing because it happens to be convenient under a
broad-plan of organized marketing, the other aspects of which are properly within Federal cognizance.
As has been observed in the High Court—
The express limitation of the subject matter of the power to commerce with other countries and among the
States compels a distinction however artificial it may appear and whatever i :pend may be di d
between the branches into which the Constitution divides trade and This cxpress limitation must be
maintained no less steadily in determining what is incidental to the power than in defining its main purpose.
—(The King v. Burgess, ex parte Henry (1936) 55 C.L.R. 608, per Dixon J.)

877. Under section 99 of the Constitution, the Commonwealth Parliament may not, by any
law or regulation of trade, commerce or revenue, give preference to one State or any part the
over another State or any part thereof. The section applies to laws with respect to marketing made:
under section 51 (i.).

878, Other legislative powers of the Commonwealth are relevant to marketing. In time of
war, for example, the Patliament’s power to make laws for the naval and military defence of the
Commonwealth may provide legal support for a nation-wide marketing scheme, The Parliament’s
exclusive power to make laws for the government of the Territories of the Commonwealth would
permit the operation of an organized marketing scheme within a Territory. Some other powers
may also have a bearing on marketing plans, as for example, the authority of the Commonwealth
under section S (iii.) of the Constitution to provide bounties on the production or export of goods.
Nome of the ancillary powers, however, will normally sustain a general Commonwealth law providing
a scheme. of orderly marketing such as the States may at any time maintain within their own areas
of jurisdiction.

EFFECT OF SECTION 92 oN COMMONWEALTH AND STATE MARKETING LAWS.

879. Both the Commonwealth and the States are, in respect of their trade and commerce
laws, subject to the operation of section 92. Whether it was intended that the Commonwealth
should be bound by scction 92 has been doubted but the question is now academic because, in 1936,
the Privy Council held in James v. The Commonwealth (1936) 55 C.L.R. 1, that the Commonwealth,
as well as the States, was bound by the constitutional prohibition. The pronouncement in the James
Case spelt the destruction of several commodity arrangements which had rested in part on the
Commonwealth’s immunity from section 92.

880. Before the James Case, State marketing laws had already foundered on section 92. In
Peanut Board v. Rockhampton Harbour Board (1933) 48 C.L.R. 266, the provisions of a State
Act which provided for the creation of Boards in which could be vested the property of growers in
a commodity, were held to be ineffectual to prevent growers from disposing of their product in
interstate trade.

881. InJames v. The Commonwealth, it was held that a Commonwealth law could not, as
part of a marketing' arrangement in which growers shared the export market and the more profitable
domestic: market for dried fruits, prevent an individual grower of dried fruits from disposing of his
products on interstatc markets unless he exported a determined percentage of his total crop.

882, Later cases, including the decision of the Privy Council in the Banking Case (1949)
79 C.L.R. 497, have further exemplified the overriding position of section 92. Decisions of the
Courts make it quite plain that a pulsory marketing sch which, for ple, i .ques chuisition,
cannot validly apply to produce intended for interstate trade, whether the acquisition is under a
Commonwealth or a State law.

883, Not all marketing schemes jnvolve compulsory acquisition, but jt has been decided
judicially that compulsory direction falling short of acquisition may also collide with the section,
For example, as was decided in Cam & Sons Pty Ltd. v. The Chief Secretary of New South Wales
(1951) 84 C.L.R. 442, a law requiring the marketing of goods which are the subject of interstate
trade to be sold through the markets required to be used in the case of intra-state trade, will
contravene the section.

884, In a recent case, Fish Board v. Paradiso (1956) 95 C.L.R. 443, the High Court
considered a Queensland Act which provided that no person should buy or sell fish in certain districts'
unless the fish were first brought to established markets in the district and there sold at sales
conducted by the State Fish Board. The Court held that where fish were imported from another
State and sold and delivered in Queensland in the course of an interstate transaction and were then
resold for domestic consumption in Queensland, the statutory control could not validly apply to the
resale. Although the resale was an intra-state transaction, any control of that sale was regarded as
producing an immediate and direct jmpact on the preceding interstate transaction and, therefore,
offended against section 92.

885, It may be fairly concluded that, at the present time, it is yin a Cc ith
or' State marketing scheme or a joint Commonwgalgh-State marketing sc!leme, to exclude from
compulsory marketing arrangements produce which is intended for, or committed to, interstate trade.

886. The legal position, has practical consequences detrimental to the stability of some of
Australia’s. most important primary industries. .

F.8051/59.9
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b COMMONWEALTH MARKETING LEGISLATION.

887. Commonwealth marketing legislation has for many years applied. to several impdFiant
primary commodities. The limitations of constitutional power and the presence of section 92 have
usually meant the fi of Cc
boards, of the export trade in Australian-prodiced commodities, including apples and pears, canned
fraits, dairy products, dried fruits, eggs, meat and wine,

* -+ 888. On occasions, Commonwealth participation in marketing has extended beyond the
régulation of exports or the promotion of overseas trade. In the wheat indwstry, for instance, the
Australian Wheat Board, by reason of compl y Cc ealth-State legislation, controls the
receipt, storage and markefing of Australian wheat crops. for local requirements and export.

889. Again, Commonwealth participation may be of a more limited nature, as for example,
in the wool industry where the main Commonwealth instrumentality, the Australian Wool Bureau,
is not directly concerned with actual marketing but promotes the use of wool by publicity and other
means, The marketing of wool at home and abroad is in the hands of the industry itself and
associated business houses;

THE CONVENTION DEBATES.

890, A perusal of the Convention Debates shows that the Founders had no: wish to allot a
full power to the Commonwealth Parliament to legislate on trade and commerce, One of the four
resolutions moved by Sir Henry Parkes, in 1891, as the basis of a Federal Constitution was that the:
powers of the existing colonies should remain intact except so far as it was agreed that any surrender
of power was necessary and incidental to the power and authority of the national Federal government.
The right of the States to control commerce within their own borders was never in question and the
main object of investing the Federal Parliament with the power to deal with interstate and overseas
trade and commerce was to secure uniform legislation where uniformity was. required as against
possible conflicting State legislation. Organized marketing schemes backed by legislation are now
commonplace in- many major primary producing countries but, in the colonial days, entry by a
government into the field of marketing was exceptional.

.. 891. The Federal trade and commerce power was largely a copy of a corresponding power
vested in the United States Congress, which the Founders preferred to the later Canadian example
of a Federal power which extended to the regulation of intra-provincial commerce. In Australia,
the Constitution Founders probably thought along similar lines on commercial matters to. their United
States counterparts of 1787. The late Mr. Justice Higgins, himself one of the Founders, observed in
evidence before the Royal Commission on the Constitution—

The provision was copied from the United States Constitution, and it is an instance of the pedantry with
which at first we approached the making of the Constitution. It is hardly realized that the United States
Constitution is the oldest written Constitution in the world, being 150 years old. If you take a book of
Constitutions, you will find that the world has changed its. Constitutions within the last 100 years. ‘The United
States Constitution was the first federal scheme of a substantial character in the world, and the experience of
the United States has shown where it is deficient.

—(Minutes of Evidence of the Royal C on the C at page 436.)

892. However inconvenient may be the treatment of trade and commerce as. a subject of
divided power in Australia, at least the intention of the Founders is clear.

893. There has, on the other hand, been a great deal of disputation as.to the exact intention
of the Founders in the framing of section 92 and, although the Committee again has no wish to
impose any judgment on the controversy, the records of the Convention Debatss leave no room: for
argument but that the Founders were substantially influenced by the need to free-trade and commerce
between the States from fiscal imposition. The application of the constitutional prohibition to
marketing laws, was not a question which actuated discussion during the Debates.

894, Another of the four resolutions which Sir Henry Parkes submitted to the Cx ion
in ;391 proclaimed the absolute freedom of i trade and commerce. Referring to it, Parkes
said—

T seek to define what seems to me an absolutely necessary condition of anything like. perfect federation,
that is, that A fia, as A lia, shall be fy free on the borders, free everywhere—in its trade and' intercourse
between its own people; that there. shall be no impediment of any Kind—that there shall be no barrier of any
Kind between one section of the Australian people and another; but, that the trade and’the general communication
of these people shall flow on from one end of the continent o the other, with no one to stay its progress or to
call it to account; in other words, if this is carried, it must necessarily take with it the shifting, of the power
of Jegislation on all fiscal' questions from the local or provincial parliaments to the great national Parliament
sought to be created; ‘To my mind, it would be futile to talk of union if we keep up these causes. of disunion.
It is, indeed, quite apparent that time, and thought, and philosophy, and' the: knowledge of what other- nations
have done, have settled this question in that great country to which: we must constantly look,. the United States
of America. The United States of America have a territory considerably larger than_all Australusia—considerably
Targer, not immensely larger—and from onc end of the United States to- the other there i3 no custom-house office.
Theré is absolute freedom of trade throughout the extent of the American union, and the high duties which the
authors of the protectionist tariff are now levying on the outside world' are entirely confined to the. federal

Ith law to the regulation, through export control
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custom-houses on the sea-coast, Now, our country is fashioned by nature in a remarkable manner—in & manner
which distinguishes it from all other countries in the wide world for unification for family life—if 1 may use that
term in & national sense. We are scparated from the rest of the world by many many leagues of §ea—[rom 'aH
the old countries, and from the- greatest of the new countrics; but we are separated from all countrics by a wide
ckpanse of sea, which leaves us with an immense territory, a fruitful territory—a territory capable of sustaining
ifs countless millions—leaves us compact within ourselves.. So that if a perfectly free people can arise anywhere,
it surely may arise in this favoured fand of Austrafin. And with the example to which I have alluded, of the free
intercourse of America, and the cxample of the: evily created by customs difficulties in the states of Europe, I do
not see how any of us can hesitate in seeking to find here absolute freedom of intercourse among us.

~~(Convention Debates, Sydney, 1891, at pnges 24-25.)

895, The clause agreed upon at the 1891 Convention stated that “trade and intercourse
throughout the Commonwealth, whether by means of internal carriage or ocean navigation, shall be
absolutely free.”,

896. The Bill of 1891 was not approved by the colonial legislatures and, in the Convention
of 1897, Edmund Barton introduced a series of resolutions corresponding to Henry Parkes’ earlier
proposals, including the proposed free trade clause. Barton. said—

The Federal Parliament should have the exclusive power to impose and collect Customs dutics. Clearly
vie could not have border dutics. We should have free intercourse by sea, as well as. by land, botween one
colony and another.

~—{(Convention Debates, Adelaide, 1897, at page 20.)

897. During the second session at Sydney of the 1897 Convention, Barton indicated that he
intended to confine the section to protecting trade and i hroughout the Ci alth
from restriction or' interference by “any taxes, charges or imposts” but the clause remained
unchanged. (Convention Debates, Sydney, 1897, at page 1,064.)

898. During the third session at Melbourne in 1898, Isaac Isaacs. referred to views ogl‘the
clause (then clause 89) expressed by Sir Samuel Griffith, one of the joint authors of the original
Federal resolutions, but by then Chief Justice of Queensland. He quoted’ the Chief Justice as
stating—

) gl venture, before passing from this subject, to suggest a doubt whether the words of scctior} 89. (which
are the same as in the Draft Bill of 1891) are, in their modern sense, quite apt to express the meaning intended
to be conveyed. It is, clearly, not proposed to interfere with the internal regulation of trade by means of licences,
nor to prevent the impostion of reasonable rates on state railways. 1 apprehend that the seal meaning is .lhat the
frec course of trade and. commerce between different parts of the Commonwealth is not to be restricted or
interfered with by any taxes, charges, or imposts. Would it not be better to use these or similar words?

—(C ion Debates, Melbourne, 1898, Vol. 1., at page 1,014.)

Isaacs urged the Convention to accept their former colleague’s views, whereupon Barton replied—

‘The question is whether we should consent to a form of words remaining in this clause vyhiich might
have the. effect of of i to matters of internal regulation wn.lhm_ a state
which might be, in one sense, inimical. or in derogation of free-trade as practised in that state, but which it is not
the purpose of the Constitution to interfere with. Matters of internal regulation of trade, as long as they do not
necessarily affect the commerce between. one state and another, are entirely }mdcr the cognizance of that particular
state, and it is not the purpose of any Federal Constitution to interfere with trade of thnt character. If we once
grasp that fact, the contention of my honorable and learned friend is again strcng(hencd:‘ 1 leave _the.‘ma.uer now
to be discussed, and I am perfectly prepared to accept the general sense of the Convention, My inclination is in
favour of Mr. Isaacs’ view,

—(Convention Debates, Melbourne, 1898, Vol. I, at page 1,016.)

899, Isaacs seems to have thought that the drafting committee would amend the clause
as Barton indicated but later, when he found this had not been done, he moved his own amendment.
It was. then that George Reid, in opposition to- the proposal, made his celebrated pronouncement—

It is a little bit of laymen’s language which comes in here very well . . . The thing in view, in this
clause is not so much the goods that will pass one way or the other, but that the relationship between those
who deal in commodities, and send them from port to port within l_he C '_ shall not be h: d by
laws or officers, of the Commonwealth in the sense' of jnterfering with absolute equality of intercourse, -

—(Convention Debates, Melbourne, 1897, Vol. II,, at page 2,367.)

When the proceedings at Melbourne concluded, section 92 had assumed its present form.

EARLIER PROPOSALS FOR CONSTITUTIONAL AMENDMENT.

900. There have, in the past, been proposals affecting the C wealth’s power to make
marketing laws and to deprive section 92 of application to organized: marketing schemes.

901, The Royal Commission on the Constitution considered several suggestions for amendment
of section 92 and recc ded an’ d to make it plain that. the constitutional guarantee
was intended only to prevent a State from restricting, interstate trafle and commerce by pecuniary
imposts. The Cc ission also ded that the Commonwealth Parliament should be
empowered to prohibit, nullify or annul any State Act derogating from the freedom of trade
throughout the. Commonwealth.
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902. The Commission’s recommendation whs as follows:—

We recommend' that section 92 of the Constitution be amended so as to make it plain that the sectiop,is
intended to prevent a State from icting trade, or i by pecuniary imposis, and not to
prevent it from protecting itself agalnst the introduction of diseased animals or plants. We think that any
amendment should extend' the section ¢o as to apply it to the Territoriés. We also think that the Commonwealth
Parliament should be empowered to prohibit, modify or annul any State enaciment which derogates from freedom
of ‘trade, commerce or intercourse between the different parts of the Commonwealth,

Effect can, we think, be given to these recommendations (a) by inserting after the words * trade, commerce
and intercourse among the States” in section 92 of the Constitution the following words:—* or between: a State
and a Territory ”; (b) by adding after the words “shall be dbsolutely free™ the following words:—* from any
pecuniary impost or from any restriction or liability imposed by reason only of. goods or persons. passing into a
State from hanothcr State or from a Territory ¥; and (c) by inserting after the first paragraph of scction: 92, as

ded, the following pa i

The Parliament of the Commonwealth may make laws prohibiting, modifying or annulling any
law or regulation made by any State, or by any authority. constituted by any State, having the effect
of derogating from freedom. of trade, commerce of intercourse among, the States or between any
Territory or Territories and any State or States.

—(Report of the Royal C ission on.the Constitution, at page 264.)

903. Had the Royal Commission's proposal been implemented, each State would have been
able to introduce a marketing scheme for any of the primary products produced within its bordérs
controlling the whole of local production and supplies coming from other States. At the time the
Royal Commission reported, the Commonwealth had been held not to be bound by section 92.

904. Four members of the Commission stated that they were not prepared to récommend a
marketing power for the Commonwealth Parliament. In their view, an unlimited power to regulate
with respect to marketing d to an. 'y and dangerous interference with the internal
government of the States. Three members reported in favour of a full Federal trade and commerce
power.

905. On three occasions since Federation, proposed laws have been submitted to the electors
concerned with the Commonwealth Parliament’s marketing powers or section 92,

906. The first occasion was in 1937 when the electors voted on a proposed law which, though
not involving an increase in the Commonwealth’s marketing power, was to remove any laws with
respect to marketing made under existing power from the application of section 92. The electors
decisively rejected the proposal.

907. In 1944, the organized marketing of commodities was one of fourteen proposals;
submitte9cl2 together to the. electors and rejected. Power was not sought to modify the operation of
section 92.

908. In 1946, the people voted on a proposed amendment to vest the Commonwealth
Parliament with a power to make laws for the Organized marketing of primary products”. The
power was to be capable of exercise notwithstanding anything contained in section 92.

. 909. An over-all majority of electors approved the proposal, but separate majorities were
obtained in only three instead of the requisite four States.

910. The Committee believes that the favourable over-all result was largely attributable to
the experience of organized marketing schemes which the Commonwealth maintained during the war
under its defence powers. That the proposal did not gain the support of a sufficient number of
States was the price of the cleavage of opinion among the major political parties represented in the
Commonwealth Parliament,

LONG-TERM STABILITY IN THE PRIMARY INDUSTRIES,

., 911, There can be no doubt as to the. importance of industrial developments which have
taken place in the Commonwealth since Federation, It is also ince ble that a sut ial part of
the total wealth of the nation has always been derived from primary production. The “major
commodities such as wool, wheat, meat and. butter are produced in substantial quantities in several
States and their markets are both. nation-wide and international. These industries provide some of
the best examples of how the Australian economy has. completely outgrown State boundaries.

912. This country’s heavy dependence upon its export earnings is well known and only
serves to emphasize the importance of the primary industries, since the bulk of Australia’s export
trade _continues to be derived from the export of primary products. In 1901-02, primary products
constituted about one-half the value of total exports and 50 years later, in 1951-52, exports of the
products wool, wheat and flour, meats and butter and cheese amounted to more than two-thirds of
the total value of exports. In 1956-57, the same products constituted nearly two-thirds of total
exports Lower returns have since affected the position, but in 1958-59 the products mentioned.
were still valued at £482,000,000 out of total exports of merchandise valued at £809,000,000.

913. 1t is not equally well known how far the local manufacturing industries: depend on
imports of machinery and producer materials, but these items constitute by far the. greater part of
Australia’s import trade. Australia’s continued ability to afford to import these. goods at sufficient:
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levels to maintain the growing secondary industrics obviously depends. on the volume of export
earnings which, as the Committee has stated, are lnrgely constituted by the sale of primary products.
‘The major part of the Australian work force is employed in the secondary industries,

. 914, There are many who can recall that the beginning of the great depression in Australia

in 1929 came with the collapse of prices for primary products on overseas markets. Lack of

rosperity in the primary industries brought about by bad seasons, low prices or inefficient production

and marketing has disturbing q for other scg of the economy. A fall in farm

incomes affects not only tradesmen and employment in rural localities but also the total volume
of production of goods and services and the total leve! of employment in the community.

915, Since the solvency and success of the primary industries is a national matter from any
point of view,.it is important that price fluctuations should be reduced to a minimum.

916. Australias rural industry is characterized by climatic and seasonal hazards, Rainfall
is relatively low and unreliable over a large part of the areas in production and there is, in many
logalities, 3 risk. of firc and flood. There is no certainty that seasonal conditions will not frustrate
plans for improvement in one season or even for threc ar four seasons in succession.

917. Again, land. in Australia has not been cultivated to the standards achieved, over long
periods of time, in old established countries. There is, in Australia, an almost limitless variety of
soil types and soil deficiencies, and climatic variations. call for many different pasture plants, cereal
varieties and types of live-stock. Land is, thercfore, still in the phase: of experiment with many
holdings relatively. undeveloped and low yielding.

918, The Australian rural work force is small and calls for special methods of management
to obtain a high production per man employed. Methods of and i ion have
created a demand for land capable of quick and easy development and, consequently, land values
in suitable. areas tend to be high. Because of these factors and the hazards which have been
mentioned as confronting the farmer, the. rural industries are also characterized frequently by a
shortage of available credit.

919. The combined effect of the factors which the Committee has just mentioned has beep
to produce a policy of slow long-term development and improvement within the individual farmer’s
own _resources of labour and capital and for improvements to be made when seasonal and financial
conditions permit.. Long-term. stability is required to obtain the best use of Australia’s soil. As
the Australian Primary Producers’ Union stated to the Committee—

Such a policy fnvolves looking far ahead, and thinking in terms of long cycles of seasons, including 2
due proportion of good and bad years, rather than precise, cut and dried plans covering s}wn pcrioz}s. 'I:he
importance of long-term marketing and price arrangements is obvious, and its effect on enterprise and on incentive
is very great, It follows that agricylture in Australia requires. long-term plans, certainty, and a predictable
gconomic future.

Orderly marketing is a great help to producers in planning long-term development if it suits the particular
product and'if the period of the plans is long enough . . .

imilarly, budgeting for imp: of duction and cost effici on farms is much less difficult. A
steady and assured market for part, at least, of the farmer's produce is a great spur to cntcr[]risc. This spur is
most pecessary because the many yacertain and uncontrollable factors affecting primary production tend to produce
caution and a disinclination to take what would be regarded in commerce as a business risk.

" This important psychological factor may explain why most primary producers of some commodities prefer
ertain, but modest, returns to a proposition involving the possibility of big profits' and of big losses. Unlike big
companies in other industries; the farmer cannot afford to risk losses:in the hope of big returns,

920. Unguestionably, orderly marketing arrangements can play an important part in achieving
the objective of long-term stability. Some products: do not lend themselves to orderly marketing
schemes and some are already marketed in a way which is satisfactory to the public and producers.
Nevertheless, the Commiittee believes that long-term stability is endangered in some primary industries
in the absence of orderly marketing schemes, backed by the producers themselves.

921. The national importance of the primary industries Is sufficient reason for wis.hing to pavc
4 proper constitutional backing for organized marketing. Apart therefrom, the Committee believes
that orderly marketing is not inconsistent \.vith the mt.erestS‘of consumers. The greater asiuransegf
regular supplies and prices is a contributing factor in the proper £ of any hc
Attainment of stability in the primary industries also has a- stabilizing effect on other branches of the
¢conomy, as the Committee has already indicated,

* INSECURE LEGAL BASIS FOR QORGANIZED MARKETING IN AUSTRALIA.

922.. It hasbeen eyident for many years that effective orderly marketing schemes gor sevc\:al
important primary prodycts, including those in which the volume of export .h:adg is substantial, require
the maintenance of uniform national policies. Uniform volicies, besideg facnhta.tmg the more economic
haﬁdling and disposing of supplies of products which enjoy extensive nahonal‘and mter{mtmnal
markets, help to abviate. the inducement which would pethaps otherwise offer to sections of ay industry
to indulge in forms of trade which, though immediately profitable to some, are not harmonious with
the long-term interests of the industry as a whole, ! .
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923. Yet in Australia, by reason of the constitutional division of power, a single marketing
schiéme for a particular product is often only possible at all as long as the Commonwealth and'‘up
t8 six States are prepared to support it. It is not always possible to obtain a sufficient measure of
agreement in the first instance. This comes as no. surprise because the production’ of particular
commodities is usually spread widely throughout the States of the Commonwealth and sectional
interests and political factors intervene which may cause the attitude of one.State to be at variance
with the outlook of the Commeonwealth or the. other States. in which the product is grown. Indeed,
the fate of a Commonwealth-wide marketing plan could be determined by only one House. of the
Parliament of one State withholding consent to legislation. As the Australian Primary Producers’
Union observed—

Uncertainty is inevitable when one State, which might represent only a very small percentage of producers or
of consumers, can delay the making of a complete agreement indefinitely; and could: wreck any plan by breaking
uniformity between, the States, and so creating an i ive for lative: i *trade,  Once'a dumping-ground
for interstate trade exists, all stability can be lost.

924. If they attain agreement, the Commonwealth and States are capable of solving some of the
most basic problems of marketing, but section 92 still would stand above any agreement. The
declaration of freedom which it contains permits uncontrolled interstate trading: which: can underntine
a marketing structure and the mere existence of the section' may be sufficient to discourage nation-
wide marketing plans from being seriously pursued. Marketing schemes become all the more
vulnerable if a product can be easily and' economically transporied and proximity to State borders
sometimes offers a strong inducement to a producer or dealer to engage in uncontrolled interstate
trading, Section 92 applies as much to marketing schemes which rest on .complementary
Commonwealth-State Iegislation as it does to those schemes fostered by the Commonweaith or the
States individually.

925. That the insecure legal foundations for organized marketing in Australia may frustraté
a scheme favoured by a majority of States and a majority of producers is. anachronistic enough. The:
dependence of the' prosperity of the community on the primary industries and the special importance
of achieving satisfactory sales of produce abroad in the tecth of fierce competition from other countries,
including some who find it. necessary to export some part of their production surpluses on non-
commercial terms, should occasion national concern to obtain corrective constitutional alteration.

926. The Committee did not have to look far for practical illustrations as to the manner in
which the division of constitutional power and the operation of section 92 have dictated. {the shape of
marketing arrangements or been detrimental to organized: marketing in. important primary. industries,

COMMONWEALTH-STATE COMPLEMENTARY LEGISLATION: THE WHEAT INDUSTRY.

927. The wheat industry provides one of the best examples of a primary industry confronted
with the constitutional situation which the Committee has described, This industry is, next to wool,
Australia’s most important export industry and its prosperity is a major factor in the economic
stability of the Commonwealth.

928. Because of its dependence on overseas markets in normal crop years, the welfare of the
industry, unlike the secondary industries, was for years completely dependent upon retuins based
upon fluctuating overseas prices. A Royal Commission reported in 1935 that the industry needed
stabilizing by the formation of a central marketing authority with power to control marketing
of wheat throughout the Commonwealth. Nevertheless, the industry remained unorganized. right up
to the outbreak of war in 1939. The record of the industry during the 1930's shows that it was

necessary for the Commonwealth Parliament to provide fi ial relief to g on several ¢ X

o Wheat Marketing during World War II.

929. During the war years, the Commonwealth, acting under its defence powers,, set up the
Australian Wheat Board with powers of compulsory' acquisition and responsibility for storage and
disposal of wheat, to overcome the crisis which arose in the industry because of the closing down of
export markets. The war-time scheme enabled the industry to withstand sucessfully the rigouts of an
extensive period of dislocation.

C lth-State Legislation on Wheat,

930. Return to pre-war conditions was averted for some time after the war by the national
Parliament making continued use of its war-time powers. In 1948, the Commonwealth and’ States
agreed on a stabilization scheme covering crops for five seasons. ending with the 1952-53 season.
After a referendum of growers, who expressed their approval of the plan, the Commonwealth and
State Parli passed pl y legislation charging the Australian Wheat Board, constittited
under Federal legislation, with the administration of the scheme. Legislation of the participant States
vested the Board with power to acquire, at prices determined in accordance with the Commonwealth.
Act, wheat grown in each State, except for wheat committed to interstate trade. Interstate wheat was
protected by section 92 from acquisition under the scheme. The State Acts also. made the Board
responsible for intra-state marketing.
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931. The Wheat Industry Stabilization Act of the Commonwealth, for its part, made the Board
respensible for the handling of the export of wheat and wheat products and the interstate marketing
of wheat. The Commonwealth guaranteed a return 10 growers based on the cost of production in
respect of up to 100 million bushels of wheat exported. from Australia from each of the crops to
which the plan applied. Commonwealth legislation also established a stabilization fund consisting
of the proceeds of a tax imposed on wheat exports. Sales of wheat to Australian consumers,
authorized under the State and Federal Acts, were to be at fixed home consumption prices, equal to
or based on the guaranteed price.

932, In 1954, the Commonwealth and States, backed by strong grower support in all five
producing States, again agreed on the terms of & stabilization plan broadly similar to its predecessor
to cover the wheat crops for a further five seasons.

933, Tt is of interest that, in 1953, the State. of Victoria refused to: agree to the wheat
marketing plan on which the Commonwealth and the other States were agreed. A breakdown
of arrrangements was prevented by Victoria agreeing to an interim: marketing plan which became.
absorbed. in the more comprehensive stabilization plan of 1954, that plan being made restrospective.
in. its operation to cover the 1953-54 wheat crop. Had the Victorian Government not agreed at the
last moment to join in the' plan, Australian wheat producers either would not have had the benefit
of an over-all marketing arrangement, or else there would have besn an alternative scheme inevitably
less effective.

934, A third scheme which is, in essentials; in line with. the preceding scheme, except that the
home consumption price must be equal to assessed cost of production and not more, as was possible
under the previous scheme, was negotiated by Commonwealth and State Ministers in the Australian
Agricultural’ Council and with the Select Committee of the Australian Wheatgrowers' Federation in
1958. This plan began with the 1958-59 crop and will end with the marketing of the 1962-63
crop. Legislation to give effect to the new five-crop. plan was passed by the six State Parliaments.
The relevant Commonwealth legislation is the Wheat Industry Stabilization Act 1958 and the Wheat
Export Charge Act 1958,

935. Representatives of the Australian Wheatgrowers’ Federation strongly supported the
maintenance of one marketing scheme for wheat. In a submission, the Federation pointed to the
harm which divided control could cause, stating—

To enable the: . . . features of the Stabilization Plan o be effective the establishment of the marketing
authority on a C basis is absolutely cssential, as opposed to si.x State authurities operating ona
separate State accounting basis, This would mean that there would be six Ehﬂ'erent State :mthormcs competing
one with the other for the chartering of ships, forcing up freights and competing in the available markets of the
world and cutting prices, whereas under the present plan there is only one central selling and marketing authority
which enables that Board' to get the best and maximum results through the world's markets.

936. The Federation maintained that a wheat marketing plan, for the benefit of the industry
as a whole, should not be endangered by the possible refusat of any State to participate and, for this
reason, it considered that the Commonwealth should have a marketing power. = The Federation
observed— . .

The Committee should consider making provision for the C to have legis! power to
prevent a minority overruling the majority. As referred to previously, we have stated that Ehc. present Wheat
Marketing Stabilization Plan is d dent upon Ci ith State k y legis] . One State
could: refuse to pass the legislation. in spite of the majority of the growers favouring the legislation being enacted,
and yet the other three or four States.may desire to pass the lcgislaliqn, but this one Smte‘could prevent the .plan
from having legislati b; aloof and thus wrecking the wheat marketing plan and the wishes
of the majority. Provision should be made that the Commonwealth should h:u_/c the power to enact such a

ing plan provided that a dum of the growers in the Commonwealth is held and the majority of the
grawers favour the legislation being passed.

937. The Federation also referred to possible legal doubts arising from the complementary
legislation under which State Acts vest the Commonwealth-created Wheat Board with powers and
obligations. The Federation commented—

Some doubt has also been expressed that the Australiin Wheat Board is blished under the C
Act and not, by the States, and the State Acts cannot endow the Commonwealth with the powers given by the State

use a State Act cannot endow the Commonwealth instrumentality with powers which are beyond the
‘écts bec.@ ol of the C th . . . There is some legal doubt also, how a State Act could

impose obligati on a Ci lth instr ity or how a State Act could restrict the powers of the
Commonwealth law' as to the price to be charged for a commodity which, had properly become vested in the
Australian Wheat Board, which is created under the Commonwealth legislation.

i i i i - whi tion refers
Without expressing any view as to the strength of the legal doubts, to which the Federa refers,
undoubtedl)l') the constitutional power which the Committee proposes would dispel any suggestion ‘of
invalidity in. the powers and. duties allotted to the Commonwealth- Board,

Section 92. ion inth

938, The wheat marketing arr are also end g d by section 92, the provision in the
Constitution which has led to exclusion from control of the Staté Acts wheat intended for interstate
trade. Since the introduction of stabilization, the volume of trade which has. taken place undér
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cover of the exclusion of interstate. wheat has not been. very great, It was pointed out to: the
Committee, however, that in the event of a drought leading to the shortage of supplies in one or more
States, it would be impossible to prevent wheat from moving interstate to purchasers outside Board
control. Such a state of affairs could interfere with local marketing and supplies for overseas markets,
In years in which world prices for Australian wheat should fall well below local levels: based on a
guaranteed price, there is an: inducement for interstate sales-of wheat to accur outside the reach of
the marketing scheme,

939, The Wheatgrowers® Federation considered that the wheat marketing arrangements were
particularly vulnerable because of section 92, In September, 1957, it advised the Committee as
follows:—

A trader in wheat can proceed across the border of any State, pufchase wheat direct off the farm from a
grower by offering him a cash price which would bé considerably below the final payment feceived through the
Pool. The grower, being short of rendy cash,. accepts the. lower prie. The purchaser then, proceeds across the
border under the protection of section 92 whereby i trade and i must be )  free.
Section 14 of the Commonwealth Wheat Industry Stabilization Act 1954 states that a person who is in the passession
of wheat in the Australian Capital Territory shall deliver that wheat to the Board on demand made by or on
behalf of the Board. Similar sections are inserted in the State complementary legislation which means in effect
that a grower in possession of wheat for sale shall deliver to the Board, but as pointed out above, if the wheat is
sold over the border into another State it has the protection of section 92 and if the Board proceeds against the
grower the Board's action would fail because of previous interpretations by the Privy Council of section 92. '

In South Australia, last harvest, it has been stated that over 25,000 bags of barley were sold fram Pinnaroo
to Lameroo to @ trader over the border who transported it back to Victoria for his own requirement. The Barley
Act also contains a provision that the grower shall deliver to the Bonrd, but again these growers and trader are
protected under section 92, A Pool, to be successful, must have 100 per cent. support.

It is weit known that a Iot of wheat was sold over the border from Queensland and New. South Wales this
last season, which is breaking down the efficiency of the A lian Wheat Board's marketing authority.

If a buyer over the border offers to buy that commodity on a cash basis it is an. inducement. to the- grower
to sell rather than wait for the slow Pool advances. While section 92 remains as it is, neither Commonwealth. nor
the States can legislate or control the § of that dity. It th breaks down cfficiency
of the Pool and the marketing authority, with serious disadvantages to the majority of growers who support the
Pool.  The Pool, to be 100 per cent, efficient and bring about the best results to the: growers, must have 100 per
cent. delivery to: it so as to ensure that 100 per cent. availability of the markets, Voluntary arrangements are
always precarions.

The Federation urged an amendment to prevent section 92 from endangering the scheme so strongly
supported by the general body of wheatgrowers.

940. Interstate movement of wheat outside the stabilization scheme has not so far jeopardized
the national arr b b ial quantities of wheat cannot normally be moved interstate
at a profit and this economic barrier will usually offset the advantages which section 92 is able to
offer to individual growers.

Consumer Interest.

941. The Federation was anxious to show that stabilization did not overlook the importance
of the consumers in Australia in respect of prices they puid under_the: legislation for flour processed
into bread. For most years since the introduction of the stabilization scheme, the home consumption
price has been less than the average realized export price for wheat and the. home consumption price
under the present plan is based on cost of production. In some years, the ayerage realized expoit
price has been less than the home consumption price, as for example, in 1955-56g, but the balance
over the years has so far been in favour of the domestic consumer. There has been a reasonable
amount of give and take since stabilization was first introduced.

Negotiation of New Marketing Arrangements.

942, Another disadvantage of having to use the device of cg plem y Cc alth-
State legislation to formulate an effective marketing scheme is that agregment must be reached every
few years, The current wheat scheme is the third which has been negotiated in this way since the
war,  Absence of any certainty of renewal may lead to uncertainty in the industry itself ps.to the future
basis of marketing, "prices, probable returns from. long-term farm planning, the type. of production
which will be economic, and the impro breeding prog! and other matters which' should
be adopted in the interests of good husbandry.

943. Increased rural efficiency and a higher standard of product best suited. to the needs of
consumers in Australia and overseas countries. should be more readily attained if the Constitution did
not require the marketing power to be shared.

944. The Committee considers that the example of the wheat industry plainly shows that the
Commonwealth should have a marketing power which-is free from the disturbing effects of section 92,
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. DRIED FRUITS INDUSTRY: VOQLUNTARY EQUALIZATION.

945. Some industries, valuble in themselves for providing ¢mployment, increasing Australia’s
export earnings and helping to make Australia self-sufficient in foodstuffs, have to sell their products
on the world markets in competition with countsies where cheap labour is employed and low standards
of living prevail. In these circumstances, Australian producers have to gbtain a higher domestic price
to cover their casts of production and the losses. incurred on cxports. Marketing arrangements in

“these industries directed to the equalization of returns and an improved standard of product are

particularly vulnerable to section 92. An example is the.dried fruits industey.

946. Before 1936, the industry had. a scheme of organized marketing under Commonwealth
and: State legislation. State legislation limited the quantities of fruits which a producer could market
intra-state and Commonwealth legislation regulated interstate sales in such a way as to require a
produycer to export a prescribed percentage of his fruits. By these means, each producer obtained an
equitable share of the total market for dried fruits.

947, The Committe has already referred to the case of James v, The Commonwealth in 1936
which put an end to the scheme when it was held that a producer of dried fruits could sell interstate
notwlzhstanding the imposition of any quota, When the scheme collapsed, smaller producers would
have been able to scll their entire production in the Commonwealth at the higher local prices while
other producers had to export their surpluses and take the lower overseas prices,

948, Most producers have combined in a voluntary organization, known as the Australian
Drigd Fruits Association, to maintain 2 policy of equalization of returns to member growers. A
company was formed in 1937 to buy opt independent producers operating outside the Association
and selling their produce only on the more profitable local market and the operations of this company
have protected the industry against the dangers that beset it from uncontrolled selling. Even so, the
fear 5 always present that the scale of independent operations will' become such as to cause a
brepkdown of the prosent arrangements and, it this should qceur, the stability of the industry would
be seriously undermined,

949, The Australian Dried Fruits Association recommended. to the Committee that, as a
permanent safeguard to the industry, the only practicable solution was a constitutional alteration
which' would enable the Commonwealth to legislate for the rogulation of sales within the
Commonwealth, free from the operation of section 92,

DAIRYING INDUSTRY: EQUALIZATION AND COMMONWEALTH BOUNTY.

950. The Committee should also refer to problems of marketing in the dairying industry
which provides an example of an industry in which the Commonwealth has had a. major protective
role in maintaining, the stability of the industry.

951. The dairying industry is important, It is estimated that the capital investment in land,
farm buildings, machinery, plant and live-stock in the industry in Australia totals £700,000,000. In
addition, the capital value of land, buildings, plant and machinery used in the. handling and
mianufacturing of dairying products would be no less than £50,000,000. On the farms and in the
fagtories, the industry supports more than 600,000 persons. Consumption in Australia normally
accounts for about 60 per cent. of butter and cheese production so that clearly the industry also
depends on satisfactory export outlets, As an export industry, it makes an important contribution
tp the total volume of Australia’s export trade. Concomitantly, the industry encounters widely
fluctuating prices for ifs products sold on the overseas markets and, not infrequently, the export trade
is relatively unprofitable,

! Orderly Marketing before World War II.

952. In 1934, a plan of ordesly marketing of butter and cheese was introduced following
agreement between industry leaders and the Federal gnd State Goyernments. Commonwealth
Jegislation, together with pl y legislation of the States, provided legal authority for a
system of orderly marketing, involving quotas and the equalization of returns, which was approved
by an overwhelming majority of producers. The decision of the Privy Council in the James Case
wrought the destruction of the scheme.

Voluntary Equalization.

953, Difficulties confronting the industry were so serious that voluntary agreement among the
manyfagturers of butter and cheese was secured for a system of orderly marketing maintained by
authority of written contracts between the individual manufacturers and a Committee known as the
Commonwealth Dairy Produce Equalization Committeg Limited, DBroadly, the equalization plan
involves a pooling of local sales with realizations from that portion of production exported and, under
the plan, all factories receive the same value for their butter or cheese irrespective of whether it is
sold in Australig or exported, The plap has. proved to be of great value to the industry but its
inherent weaknegs is that it relies on virtually complete co-operation among manufacturers, who may
withdraw from the scheme if they so desire, Any appregiable withdrawal could result in the
breakdown of the plan and in a return to disorderly conditions in the industry.
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- C ith Financial Assi
954, Although the scheme rests on a voluntary basis, it has been materially strengthened

by an important provision in the Commonwealth Dairying Industry Act which provides for the

payment of bounty to the industry. The bounty is paid only to factories. which are members of
an approved equalization scheme. The Commonwealth Parliament has, under section 51 (iii.) of
the Constitution, power to pay uniform bounties on the production or export of goods, The
Commonwealth's policy of stabilizing: the industry has continued since 1942 and in 1958-59
Parliament provided for a subsidy of £13,500,000. “Without the payment of the subsidy there almost
certainly would have been large-scale withdrawals from ‘the scheme to take advantage of the higher

Australian prices. The amount of the subsidy has, in effect, become the determining factor as to.

whether there would be a greater return for the manufacturer if he withdrew from the equgh'zation
plan than if he remained in the plan and continved to receive an equalized return, plus subsidy.

Dangers of Breakd: in Existing A
955. The Avstralian Dairy Farmers' Federation, representing some 62,000 dairy farmers in
all States, voiced its fears to the Committee that the heavy decline in export prices for Australian
dairy products and reduction in subsidy would encourage individual manufacturers to sell their produce

outside the equalization plan for the benefit of th Ives or their' suppli The Federation advised
the Committee in 1957—
One tunately a i small jthd) in-January, 1956; whilst some others

mall.
are known to be giving some thought as to whether it would be to their individual benefit to sell their produce
outside the Equalization Plan.

Such thought towards with; from the lization Plan of orderly marketing is influenced by the fact
that, because of particular, circumstances such as the location of his factory in refation to major centres of population
or a buying preference for a processed product, a manufacturer may sell the bulk of his output. upon the more
remunerative Australian market. From the short-term aspect and in any case from. a self interest. viewpoint, a
manufacturer may be disinclined to pay quite a considerable portion of the: procecds from the Australian sales of
his factory’s produce into an Equalization pool for distribution among other Such a
would of course increase his own personal income; or in the case of a co-operative company, a higher price could
be paid to the particular section of dairy farmers supplying to that. factory.

Any appreciable withdrawal from the Equalization Plan must inevitably result in the- lete b of
the Plan, and also inevitably in a return to the disorderly conditions which existed in. the industry prior to the Plan
being introduced A realistic statement as to the final outcome of a collapse of the industry’s Equalization Plan
would be to say that the industry would eventually return to a position where the Australian prices for its products
would again be related directly to whatever price was being received for them on the: London matket which is
Australia’s major outlet for butter and cheese,

Such an outcome would be disastrous for the dairy. farmers of Australia and would cause a really serious
upset in this important section of Australia’s national: economy,

The importance of the Equalization Plan in the general welfare of the dairy industry has been recognized by
both parties in the Federal Parliament,. In C Ith legislation for assi by way of subsidy and/or bounty
for the industry since it was last introduced in 1942, there has always been specific provision that the subsidy (or
bounty) was limited strictly to butter and cheese which had been within.an app d ization scheme

dmini: d b ization body. In practice, this body has been the Commonwealth Dairy Produce

Y
Equalization Committee Limited.
Such legislative provision has given support to the Equalization Plan, but market developments
in recent years combined with a Government policy of subsidy reductions have now raised serious doubts in the
minds of industry leaders about the certainty of i peration of the ization Plan on 2 voluntary
basis.

This situation has arisen through several factors; first, total ion has been i Iting in a
higher proportion of sales at export values; secondly, export values have declined steeply; thirdly, prices in Australia
have risen; and fourthly, there have been reductions in subsidy mentioned earlier.

The amount of subsidy has in effect become the determining factor as to whether there would be a greater
return for the if he wil from the ization Plan. This' would be a comparison of the equalized
value; plus subsidy, as against the Australian price,

956. The Federation stated that the continuance of the lization plan was y for
the orderly marketing of butter and cheese and to ensure stability throughout the dairying industry
and that the weakness of the plan as a voluntary arrangement reguired constitutional action to be
taken: to secure a firmer legal foundation for the industry’s organization.

957. In October, 1958, the Commonwealth Government announced that, in addition to the
usual subsidy, it would, in view of the period of low returns to producers, provide a guaranteed return
to the industry for the 1958-59 season. This meant that a dairy farmer would receive a specified
minimum return on his total production, whether sold domestically or overseas,

958. The dairying industry, besides typifying the type of problem which can arise from the
operation of section 92, is also an example of an industry which' has developed in such a way as to
make it inevitable that the Commonwealth should assume a major responsibility in the protection of
the industry’s welfare, )
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FUTURE MARKETING PROBLEMS.

™ 950, The case. for a Federal marketing power is all the stronger when probable future
developments are taken into account. Changes have been taking place’ in trading; practices and
consumer demand both at home and overseas for several years which frequently make marketing a
much more complicated and technical process than in the early years of Federation.

960. In the international field, the national agricultural policies of some countries, involving
the export of surpluses under what would once have been 1 types of arrang have disturbing
effects on the normal overseas markets of several exporting countries, including Australia, Trade
restrictions sometimes hamper the entry of Australian produce into countries. The Commonwealth
Goverament is now called upon to exploit all possible avenues of disposal for Australian primary
produce and Australia must be prepared for even greater problems of disposal in the future than
have so far been experienced. The level of over-all efficiency of an industry, including its disposal
organization, governs its chances of successfully withstanding ruthless competition so prevalent in
modern world conditions. It is self-evident that the local market for primary products, even though
at times less spectacular, is more reliable than the overseas market and it is 1o more than equitable
that the fortunes. of an industry abroad should be shared by the producers at large along with the
fruits of the more stable local market.

961. A farm product usually reaches the ultimate consumer only after many indispensable steps
have been taken, which may include transport, storage, packaging, processing, advertising,
meérchandising and distribution.” Inefficiency or failure to pay sufficient attention to any of the steps
involved could quite easily result in growers receiving returns which are not commensurate with their
costs of production, Marketing is not only more complicated now than it used to be, but, in the present
middle stages of the century, there. have been many commercial developments which advantage an
industry if properly utilized but imperil its welfare if. they are disregarded. In this setting, organized
marketing offers much better prospects for many industries than uncontrolled disposal.

962. Before. the end of the century, scientific research will inevitably lead to the development
of new types of manufactured foodstuffs and other products which.could compete with the traditional
products of Australia’s primary industries. Already, manufactured substances compete with some
natural food products, such as butter, cream and sugar. Competition is, not confined to foodstuffs and
the community is becoming increasingly aware of the challenge which synthetic fibres offer to wool for'
uses in which wool has long predominated. In the ordinary course of events, economics will outweigh
sentiment and: there is a growing awareness among producets that their products must satisfy consumer
tastes, Organized marketing should provide the link between production and consumption by more
readily ascertaining the exact nature of consumer demand and encouraging a supply which caters for it.

963. The next few years will show, in the Committee’s opinion, that in some industries, organized
marketing will be more important than ever in maintaining these industries on a profitable footing for
the benefit of producers and the nation,

STATE MARKETING LAWS AND THE OPERATION OF SECTION 92,

964. From the evidence placed before it, the Committee had no doubt that orderly marketing
schemes in individual States have been adversely affected by the operation of section 92 and the
Committee was well supplied with illustrations of the susceptibility of State schemes to break down by
reason of uncontrolled interstate selling operations.

965. On accasions, pr agents or sp ors in one State have been able to take
advantage of temporary favourable selling conditions in another State where a marketing scheme for the
particular commodity is in existence to sell their produce in that State. This has happened in recent
years, for example, in the egg industry. Sometimes, producers within a State where there is a marketing
scheme have elected to commit their produce to interstate trade and take advantage of more profitable
sales in other States. Yet when the interstate market has ceased to be attractive, they have then
expected to share in the marketing scheme of their own State to the detriment of producers who have
always remained loyal to the scheme. Evidence was supplied to the Con]mnttce, moveover, of interstate
transactions deliberately created to enable disposal of produce grown in a State to take place outside
a marketing scheme of that State. Thus, eggs and potatoes have been transported across State
borders under an arranged sale and then sold back to purchasers in the State of production.

6. On occasions, State marketing arrangements have broken down altogether because of the
impossibility of controlling interstate trade, a notable instance being potatoes.

967. The Committee acknowledges that the strength of some State marketing arrangements
would' be far greater if they gained relief from the operation of section 92. With some reluctance,
however, the Cc ittee has not recc Jed a constitutional alteration which would grant to State
matketing laws any form of immunity from the constitutional prohibition.

968. So far as the regulation of interstate trade is. requisite in achieving successful organized
marketing, the Committee does not deviate from its view that the national Parliament rather than the
State Parliaments should be charged with the function of regulation. The power would be available
for exercise, in appropriate cases, in conjunction with producing States. If State marketing power is

1
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relieved from the application of section 92, it becomes possible for a State to exercise its power to the
detriment of producers and consumers in other States, contrary to the national welfare ofp the industry
aod the promotion of trade throughout the Commonyealth,

. 969. Nor, for that matter, would an amendment in favour of the States alone provide a
solution to the marketing problems of the major industries, These industries and their probléms have;
as the Committee has been concerned to demonstrate, a national character in which much more than
the interests of individual States are at stake. Again, the proposed Federal power would,, in certain
cases, give producers a real opportunity for the “first time in many years to decide whether their
industry would be advanced by the substitution of a federally organized marketing scheme for separate
State marketing organization, in which sometimes the inferests of one State are played off against the
interests of another State without regard to more far-reaching consequences for the industry,

PRroPOSED CONSTITUTIONAL ALTERATION.

970. The Committee’s objective has been to recommend a Federal marketing power which
?ou]d_oﬁer.a reasonable prospect of J;rovmg acceptable both to producers angd the community, The
o is not | ul of the deep-seated feelings that can be aroused. by the natwre of the
subject, and organized marketing schemes have, in the past, been ready targets of attack by different
kinds of interests, including small groups of producers, traders and speculators prepared to exploit
both the industry and the public for private gain, ) C )

. 971, After its own independent deliberations and hearing the views of several producer
organizations which supported a Commonwealth marketing power to b cxercised only with producer
support, the. Committee decided that the proposed constjtutional alteration should make 3 poll of
produgers a pre-req to launching an organized marketing scheme under Commonwealth Iaw.

972. Once the Constitution is to recognize the right of producers to be consulted, a
questions arise as to how the alteration should be expressgedl P ¢ ted, awkward

973. If a detailed marketing law had to be approved, polls would haye to follow all subsequent
amendments of the Act and this would introduce anpgndesiragle rigidity into the law-making prg'cesg.
Alternatively, if producers were required to approve an actual marketing Jaw, the Parliament might
be constrained to frame a law in such general terms as to avoid frequent reference ta producers and,
with this purpose in mind, it is quite probable that most extensive powers to make regulations would
be conferr;d upon ghe executive. Besides, the Committee wished to avoid the position where a law
of the national Parliament should be subject to the approval of a section of the community.

. 974, The Committee has adopted a course, which it believes to be both appropriate and
effective, of authorizing the Parhagneut to make laws for the submission to produgers of a commodity
of proposed plans for the organized marketing of fhat commodity. Upon receiving the requisite
producer approval, the Parliament should then be empowered to make laws for carrying the plan into
effect. While Pasliament would not be able to pass laws beyond the terms of the scheme submitted to
producers, the power should be sufficiently flexible to enable amending legislation to be passed to
meet changed circumstances or cover matters of detail within the charter of approval, without recourse
to producers an each occasion. In this way, Parliament could make amendments to the principal
Act giving gﬂ‘ect to a commod&ty m;llrketing plan without ref to d hen an

1 ecame or desirable. At the same time, no amendment b
approved plan or inconsistenyt with it would be valid, " ment beyand the scope of the

975. The Committee has also recommended’ that more than a simple majority of producers
should approve the proposed plan before the covering marketing law can bPe p:;séd atynd gtphxas fixed
the majority at. three-fifths of the producers who vate, This should not pass without comment,
Experience has shown that it is not asy to obtain such a majority in the fist instance because many
voters are reluctant to support an untried course of action, When the first of the wheat stabilization
plans was submitted to a poll of wheatgrowers in 1948, 65 per cent. or a little less than two-thirds of
the grawers voted in favour. At a poll on the question of a second stabilization plan which was held
in 1954, 94 per cent. of the growers who voted expressed their support for the plan. ’

976. It would, under the Committee’s pro 0sal, be open to thy i
compulsory voting if it wished. prop P o Purlament to prescribe

. 977, In its reference to grimary products so far, the Committee has not pointed to the
imprecision of ﬂ}e expression which it has been using. There is room for differences of opinion as to
the products which should be grouped as primary products. Whilst wheat is clearly a primary product,
it is by no means obvious that flour may also be included in the expression and yet a marketing
scheme for wheat has to take into account domestic cansumption and exports of flour. The organized
marketing of butter, a processed product, may be all that is required for a marketing scheme for the
benefit of the dairying industry, In the Committee's vigw, the Parliament must alsp have: the power
to determine, in formulating a plan for marketing 2 primary product, which prodycts processed or
gg?vi:dbf;omndtl'goga?dg]ctt sht;luld befcovered by (;hg: plan. Ar;y cons]tiautiona]‘ alteration should also
at schemes for arganized marketing also include i
deseribed as stabjlization schemes, e miasketing a1so fnclude those which are comonly
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978. Thus, the Committee contemplates a new section being written into. the Constitution to
make.provision as follows:—

(1) The Parliament should have power to make laws for the submission to a poll of
primary producers of proposed plans for the organized marketing of primary
products,

(2) For the purpose of submitting a proposed plan to producers, the Parliament should
be authorized to make such laws as it deems necessary in connexion. with the
holding of a poll, including laws determining who is a primary producer, eligibility
to vote and' the number of votes which a producer should have.

(3) If three-fifths of the votes cast at a poll by the producers of a primary product are
in favour of a proposed marketing plan for that product, the Parliament should
have power to make laws to give effect to the plan free from the operation of
section 92 of the Constitution, but otherwise subject to the Constitution.

(4) For the purposes of the power, a primary product should include any product
directly produced or derived from a primary product which the Parliament deems
to be a primary product,

CHAPTER 19.—ECONOMIC POWERS.

RECOMMENDATIONS OF THE COMMITTEE.

979, The Committee observed, in paragraph 149 of the first Report, that the Commonwealth
Parliament had, under various provisions of the Constitution, legislative powers which could be
exercised 50 as to affect the state of the national economy but that the powers collectively' which the
Parliament possessed did not permit the development of an integrated economic policy.

980. One of the Parliament’s powers, the banking power (Constitution, section 51 (xiii.)),
itself was a far less useful power than at Federation because of the growth of specialized financial
institutions outside the banking structure.

981. The C: i further cc d, in paragraph 150, that, when the Constitution was
drafted, no government in Australia was responsible for the general state of the economy, including
the level of employment, stability of the value of the currency and the rate and balance of economic
development. It ‘was not until many years after Federation that the achievement of economic
understanding had made the factors determining these matters sufficiently clear for governments. to
take action. It was not surprising, in these circumstances, that the Constitution was not concerned
with the allocation. between the Commonwealth and the States of the powers needed to implement
a general economic policy. The Committee considered that the Commonwealth now had to discharge
a responsibility of government which did not exist when the Constitution was originally framed,
namely, to safeguard and promote the economic welfare of the community of Australia.

982, The Committee considered that, for the purpose, the national Parliament should have
specifié concurrent legislative powers over capital issues, consumer credit and rates of interest charged
in connexion with the borrowing of money on the security of land. The Committee’s recommendations
in detail on the three subjects mentioned are as set out hereunder.

Capital Issues.
983, The Committee has recommended that the Constitution should be amended to provide,
in substance, as follows:—
(1) The Commonwealth Parliament should have power to make laws with respect to—
(a) the issue, allotment or subscription of capital; and
(b) the borrowing of money whether upon security or without security,
by corporations which engage, or may engage, in production, trade, commerce
or other economic activities.
(2) The power proposed to be vested in the Parliament under sub-paragraph (1) above
is not to apply to—
(a) the issue or allotment of capital out of profits or accumulated reserves

of corporations: or . . B
(b) incorporated authorities of a State, including lacal government authorities,

Consumer Credit.

984, The Committee has recommended that the Constitution should be amended by. vesting
the Commonwealth Parliament with a power to make laws with respect to hire-purchase and. other
agreemients or transactions. entered. into- in connexion with the sale, purchase, hire or encumbrance
of goods which involve the making of periodical payments or deferment of payment of the full amount
payable.



134
Interest Rates in ion. with Loans ed by Mortgage of Land, .
985. The Commi has recc ded that the C ealth Parliament should:have

power to make laws with respect to rates of interest and other charges payable in connexion' with
loans obtained upon the mortgage or other security of land.

LEGISLATIVE POWERS OF THE COMMONWEALTH PARLIAMENT AFFECTING THE AUSTRALIAN
Economy.

986, The Commonwealth Parliament does not have a general power to deat with economic
matters but several of its specific legislative powers can be exercised so as to affect the state of the
national economy.

Trade and Commerce.

987. One such power is that vested in the Parliament, under section.51 (i.) of the Constitution,
to legislate with respect to trade and commerce with other countries and: among the States.

988, Paragraph (i.) virtually brings the whole of Australia’s external trade into the jurisdiction
of the Parliament. The Parlizment may, for example, if it chooses, control the volume and direction
of imports and exports of goods and services.

989. The paragraph has to be read subject to section 99 of the Constitution which inhibits
the Commonwealth by any law or regulation of trade, commerce or revenue from: giving preference
to one State or any part thereof over another State or part thereof.

990. The power, so far as.it is concerned with interstate trade and commerce, is also subject
to section 92 of the Constitution,

Taxation.
991. Among the foremost relevant powers is the extensive power of taxation vested in the

Commonwealth Parliament under section 51 (ii.) of the Constitution. The paragraph authorizes.

the Parliament to make laws with respect to “ Taxation; but so as not to discriminate between the
States or parts of States: ™.

992, Section 51 (ii.) enables the Parliament to impose direct taxation on incomes and
property of persons and the various. types of busi organization such as pani Section
51 (ii.), together with section 90' of the Constitution, vests in the Parliament exclusive. power to
impose duties of customs and excise.

993. Obviously a potent weapon in any economy, the taxation power can be used to encourage
or damp down expenditure and investment,

994. In the exercise of its taxation powers, as indicated, the Parliament must not discriminate
between States or parts of States. Moreover, under section 99 of the Constitution, already referred
to, a law of revenue must not give preference to one State over another State.

Banking,
995. A third specific legislative power calling for particular comment is the banking power.

996. Section 51 (xiii) of the Constitution empowers the Commonwealth Parliament to make
laws with respect to—

(xiil) Banking, other than Statc banking; also State banking extending beyond the limits of the State
concerned, the incorporation of banks, and the issuc of paper money:

997. The banking power permits the Commonwealth to set up its own instrumentality to
engage in the business of banking. It further enables the Parliament to regulate the banking activities
of private banks through the central banking structure, In this way, the Commonwealth may exercise
a general supervision over the volume of credit available to the community through the banking system.
As is well known, the Commonwealth Parliament makes extensive use of the banking power for
purposes such as those mentioned.

998. Undoubtedly, the. banking power is of primary importance in seeking to maintain the
stability of the currency of Australia, full employment and” economic prosperity.

999. The expression “banking” has not been fully defined. and the exact nature of the
financial activities which can be brought under the heading “ banking” is unclear. The essential
characteristics of banking still await judicial definition. On the relatively few occasions on which the
matter has been considered, Judges have taken somewhat different views as to the meaning of banking.

1,000. The majority of the High Court, in the Commissioners of the State Savings Bank of
Victoria v. Permewan Wright & Co. Ltd. (1914) 19 C.LR. 457, regarded banking as a general
economic concept which described any business, the real and substantial nature. of which involved
the receipt of moneys from members of the public, its eventual rep and its, utilization hil
by lending it to others. Isaacs J. said, at pages 470-471~—

» .+ . ‘The essential characteristics of the business of banking are, however, all. that are necessary to bring the
appellants within the scope of the enactments; and these may be described as the collection of money by receiving
deposits upon loan, repayable when and as exp or impli agreed upon, and the utilization of the money. so
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collected by lending it again in such sums as are required. These are the essential functions of a bank as an
instrament of society. It.is, in effect, a financial reservoir receiving streams of currency in every direction, and from
which there issue outflowing streams where and as required to sustain and fructify or assist commercial, industrial
or. other enterprises or adventures,

I that be the real and substantial business of a body of persons and not merely 2n ancillary or incidental
brarich of another business, they. do carry on the business of banking. The methods by which the functions of a.
bank are effected . . . are merely accidental and auxiliary circumstances, any of which may or may not exist
in any particular case.

1,001, Mare recently, in the Banking Case—Bank of New South Wales v. The Commonwealth

(1948) 76 CL.R. 1—individual Justices of the High' Court were inclined to pay more regard to the
nature of the business activity actually performed by banks and to define banking in terms of the
function and operation of banks. As Dixon J. (as he then was) observed, at page 335—
. . Whatever may be the indispensable characteristics of banking, it seems. probable that, for the purpose of
paragraph (xiii), they should be sought rather in the relations between banks and those who use them than in a
more abstract i fon of the true ic nature of the contribution made by banking to the monetary
system and public finance of a country by banks,

_ 1,002, A limitation upon the banking power is the express exclusion of State. banking, other
than State banking extending beyond the limits of the State concerned.

1,003. The extent to which the power may be exercised with respect to financial institutions,
which do not describe themselves as banks nor come within the scope of present banking legislation,
is obscure. There are, for example, conflicting views as to whether a finance company, which invites
deposits from the public for vse in financing hire-purchase transactions, is engaged in the business
of banking.

1,004, Another doubt is whether the financing of hire-purchase transactions is banking,

1,005. It is not altogether clear, moreover, how far the Commonwealth Parliament may
regulate “ non-banking ” activities of banks, as for example, the acquisition by a bank of an interest
ina hire-purchdse company.

B Currency and Coinage.

1,006. Another power of some relevance to the subject under discussion is the one, under
section 51 (xii.) of the Constitution, to make laws with respect to currency, coinage and legal tend;r.
The power has not been the subject of judicial interpretation but whilst it may, for instance, authorize
a Jaw regulating the value of the currency, it is, in the Committee’s view, unlikely that the power
would sustain much in the way of positive action to regulate the economy.

Corporations,

1,007. A further specific power vested in the Commonwealth is the power, under section
51 (xx) of the Constitution, to make laws with respect to foreign corporations, and trading or
financial corporations formed within the limits of the: Commonwealth.

1,008. The paragraph has fallen very largely into disuse since. the case of Huddart Parker:
& Co. Pty. Ltd. v. Moorehead (1909) 8 C.L.R._330, in which the High Court placed’ a narrow
construction on. it. The Committee has already discussed section 51 (xx.) and set out the views of
the Judges in Moorehead's Case in paragraphs 786-787 of Chapter 16 dealing with its recommendation
on corporatjons.

1,009. The corporations power could conceivably support some measure of capital issues
control exercisable in respect of foreign corporations-and trading or financial corporations subsequent
to their formation. It suffices to say, at the present juncture, however, that, as interpreted, the power
seems to offer the Commonwealth Parliament little scope for direct intervention in the business activities
of the corporations to which it applies..

Borrowing of Money by the Commonwealth.
1,010. Under section 51 (iv.) of the Constitution, the Commonwealth Parliament is empowered
to make laws with respect to borrowing money on the public credit of the Commonwealth. The
Commonwealth has a full power, under the paragraph, to borrow money for its own purposes.

1,011; Moreover, under the terms of the Financial Agreement with the States, which is
supported by section 105 of the Constitution, the Commonwealth also borrows. money on behalf of
the States.

1,012. Governmental borrowing -can effect the cconomy in various ways, for example, loan
funds may be allocated for the purchase of items of capital equipment or earmarked for developmental
projects.

1,013. However, the Commonwealth. Parliament’s borrowing powers do not carry with them
national. control or regulation of activities in other sections of the economy. The powers are purely
facultative,
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Pablic Expenditure,

1,014, The Committee should' mention. the potver of the Commonwealth Parliament to spend’

moneys for the purposes of the Commonwealth. Section 81 of the Constitution states that all reveites
or ys: raised or ived. by the E: ive Government of the Commonwealth should form one
Consolidated Revenue Fund, to be appropriated for the pusposes of the Commonwealth in the fanner
and subject to the charges and liabilities imposed. by the. Constitution,. Under section 83, any mongey
drawn from the Treasury of the Commonwealth must be under appropriation made by law.

1,015, Under section 96 of the Constitution, the Parliament may make grants of financial
assistance to the. States on terms and conditions as it thinks £t,

1,016. Since the level of governmental expenditure constitutes a- substantial part of tatal

expenditure, clearly an jncrease or tapering off of public works or other governmental activities must
have some bearing on the state of the economy.

Other Legislative Powers..

1,017. There are other powers. which may be exercised to affect the cconomy, although to-call
them economic in the narrower sense. would probably be a misd iption.  For i the
Commonwealth Parliament has, under section 51 (xxxv.,) of the Constitution, a power to make laws
with respect to conciliation and arbitration for the prevention and settlement of industrial disputes
extending beyond the limits of any one State. Such matters-as rtes of pay, hours of work and conditions
of leave, fixed by Commonwealth tribunals set up under the-power, may have effeeis over wide areas
of the economy.” Whilst this is so, the industrial power does'not afford the Federal Parliament much
scope for direct action on industrial matters, The. Committee should mention, of course, its.
recommendation that the Commonwealth Pasliament should be vested with a specific concurrent
legislative power to deal with the terms and conditions' of employment in industry. 'The Committee’s
recommendation is discussed at length in Chapter 15.

1,018, Other miscellancous legislative powers. which may have some relevance to the state of
the economy are section 51 (iii.), under which the Commonwealth Parliament may pay uniform bounties
on the production or export of goods; section 51 (xiv.), which authorizes the Parliament to make laws
with respect to insurance, other than State insurance which does not extend beyond the [imits of the
State. concerned; section 51 (xxvii.), which i the immigration power, and section 51 (xxix.), dealing
with external affairs.

C ith E ic Powers 1 d to the Defence Power. .

1,019, By reason of the several individuat legistative powers vested in it, the Commonwealth
Parliament is capable of fsing a sut tial infl over the state of the economy and to take
decisive and even drastic action affecting the whole or part of the economy, Nevertheless, the agpregate
of the single powers fails to reveal a definite line of constitutional responsibility resting in the
Commonwealth to safeguard and promote the health of the Australian economy or to counter the
exigencies which may arise when the economy is thrown out of balance or threatoned with instability.

1,020, The Commonwealth’s position in €conomic matters is in contrast to the power it has to
deal with external aggression endangering the safety of the Commonwealth and its people. Under its
def; power, principally tained in. section 51 (i) of the Constitution, the national Patliament is
competent to organize the country for total war if that is what the sitnation requires. Laws for the
purpose of promoting the defence of the Commonwealth against aggression may touch upon every
aspect of community life and the econdmy. '

THE CONVENTION DERATES..

1,021. Whilst the Founders were of one mind in allotting to the Commonwealth, responsibility
for defence, which was, after all, a traditional function of government, there was,. in their time, no
acknowledged. responsibility of governments for the general state of the economy:,

1,022. Between the Convention discussions of 1891 and their resumption in 1897, an
cconomic depression spread througt the colonies. The fact of the depression was accepted and
no colonial parliament was charged with the task of taking-corrective action. Indeed, in the 1890's,
the factors affecting the state of the economy were not sufficiently well understood. to enable any
government to pursue an economic policy to counteract a depression.. Consequently, although the
Founders had first-hand experience of the effects of an economic depressiop, po conscious effort was
devoted to the powers needed to obtain, and maintain a stable. cconomy ‘or to dividé economic
powers between the Commonwealth and the States.

that the annual cost of the Commonwealth would be very small—" less than the price of a dog licence
per head of population of the States  as. it was observed. So far as cconomic matters are concerned,
it is broadly true that the Commonwealth was expectéd: to collect G- and, aftér deducting its
modest running costs, to divide the balance amongst the States.  The possibility of the Commonwealth
using its taxing powers for intrinsically economic purposes was not considered. : :
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1,024. Apart from the taxing power, probably the most important Commonweaith economic
ower is the banking power, When banking was first proposed as a subject of Commonwealth power
imsthe Convention of 1891, it provoked little discussion or cxamination of its possible content. Ont‘f
of the few matters raised was whether the Commonwealth could itself -engage in the business o
banking. The Debates record the following discussion:—
Colonel Smith: I should like to ask the hon. member, Sir Samuel Griffith, if the word * banking * covers the
possibility of establishing a bank for the commonwealth?
Sir Samuel Griffith: I should think not!
—(Convention Debates, Sydney, 1891, at page 684.)

In 1897, the representatives of the colonies were mainly concerned to exclude frgm the power Stagc
banking, which ‘was not excluded under the 1391 draft. The Founders did not discuss the economic
implications of the banking power although they were, no doubt, well aware of the importance of the
banking system as a source of credit,

1,025. In considering the question of increased Commonwealth economic.powers, thegefore,
the problem is not one of transferring specific powers to the Commonwealth consciously left with the
States in the original Constitution, but of allocating between the Commonwealth and the States the
powers necessary to fulfill a responsibility of government which did ot exist in 19G0.

THE COMMONWEALTH'S ASSUMPTION oF ECONOMIC RESPONSIBILITY.

1,026. Since the Constitution was written, it has become generally accepted that governments
have a responsibility for the state of the cconomy. This is true, not ouly in Australia, but in all
modern democratic countries. ‘The development of economic understanding since Federation has
made the factors determining the level of employment and affecting the value of the currency
sufficiently clear for governments to plan effective action to maintain a high level of employment. and
a stable currency.

Emergence of a National Economy.

1,027. In Australia, it has become a recognized task of the pgmmonwealm and not tl}e States
to deal with matters which determine the climate of cconomic activity. One reason for this is the
rapid growth of the Australian economy since Federation, Tremendous structural changes have
occurred in Australian industry which have far outstripped the capacity of individual States to take
cffective action. For example, public companies exercise a significant influence on the general level
of demand, especially for capital goods, and their spheres of activity increasingly tend to spread
beyond the limits of one State. 'The impact of company activities on. the economy may be such as to
require regulation which must obviously be on a national basis in order to fit into the general pattern
of economic policy.

1,028. As the Committee has had cause to mention frequently in this Rpport, from the six
separate colonial cconomies there has emerged, in the present century, a national integrated economy.
Advances in transport and communications, the development of mdqstnsgand specialized economic
activities, the growth of the population and numerous other factors, including external ones, such as
the establishment and development of markets for Australian goods overseas and t}le stimulus to
industrial development resulting from two world wars, have tended to make the States mter@ependeqt,
and, from an economic point of view, the Australian economy can only be regarded as a single unit,
There has grown from the economic matrix constituted by th.e dxssp]utxon of separate State economies
a most complex fabric of trade and business in which there is an faterdependence between the many
activities constituting the whole economy and between these activities and the climate of the economy
as a whole.

1,029. The limits of economic progress are, at this stage. of Australia’s national development,
indeterminable. However, some indication of the magnitude of change in thg. economy is that the
increase in the national product between the last census year 1954 and 1965. is not likely to be less
than 60 per cent. and could be as high as 80 per cent.

. Commonwealth’s assumption of economic Tesponsibility is attributable also to the
many ofl,lggofacfgx; w?xicb‘ have assisted inpprongoting the rapid rise. of the. country to nationhood.
These factors include Australia’s participation in two world wars with the nation-wide Planqmg and
control which they entailed and the introduction of major programmes for such matters as immigration,
public works, scientific and industrial research and the. exploitation of mineral resources in the
interests of national development. Morcover, the Commonwealth is the financially ascendant partner
in the Federation. The sources of revenue at its dxspgsal. are far greater than the sources of revenue
open to the States, Under section 96 of the Constitution, the Commonwealth makes grants of
financial assistance to the States. Again, under the terms of the Financial Agreement with the States,
the Commonwealth took over State debts and borrows money on behalf of the States:

F.8051/59~10
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Aggregate Expenditure.

1,031, The Committee agrees. fully with the view put to it by Dr, H. C. Coombs, Governor
of the Commonwealth Bank of Australia, that jt is now a recognized responsibility of Commonwealth
governments that their economic policies should be concerned with the level, and. balance of aggregrate
expenditure within the economy. Dr. Coombs advised the Committee that, summarily expressed,
aggregate expenditure should be— ’

(a} sufficicnt to maintain full !
(b) not so great as to involve—
(i) balance of payments difficulties;
(i) cost increases relative to international competitors; or
{iii) rising prices;
- (¢) so balanced as to give a healthy relationship between the various inter-dependent sectors of the
economy.

National Crises.

1,032. Twice since Federation there have been war-caused, national crises. In two world
wars the Commonwealth has had to undertake many tasks of government, including the regulation of
business activities, normally beyond its legislative powers. During the last war, the Commonwealth
intervened directly in a wide range of economic matters, For example, it became responsible for
organizing the manpower and material sources of industty on' 2 war footing; it. regulated the
production and disposal of goods, controlled investment and fixed prices. The Commonwealth
continued to regulate economic activities under its defence powers in the course. of transition from u
l‘nvart-‘tlli[tl'le economy to a peace-time economy in the years immediately following the cessation of

ostilities..

1,033, National ecrises do not, however, arise only by reason of the threat of external
aggression.  Since the severe economic depression in the early 1930%s, it has been only too plain that
internal economic crises of a national character can occur affecting the welfare of every member of
the community. It is the Committee’s view that economic depressions, no less than war, may be
national catastrophes. The rapid development of the post-war economy carries with it a continued
threat of inflation which, if unrestrained, could have quite disastrous consequences. For that matter,
a country in the throes of a chronic economic recession i generally weaker in world affairs and
probably incurs a greater risk of being' the victim of various types of aggression: than at any other
time, Yet, as the Committee has pointed out, the Constitution does not vest general economic
powers in the Commonwealth Parliament.

National Development.

1,034. Australia’s. national development re uires, among other things, )
public works to provide the facilities, such }:\s power,q water and gcommunicat%oh: ;ﬁ;&ggﬁg&;ﬁetgg
industry cannot continue to expand. The provision of public works, along with the. capital equipment
programmes of private industries, continually taxes the productive capacity of the Australian economy..

1,035. It is important, too, in the programme of national development, that there should be
a general confidence in the future of Australia among investors, both at home. and abroad, and
international lending agencies, Economic vicissitudes impair or destroy confidence. ’

CoMMONWEALTH PosT-war Economic Poricy,

1,036. Up to the present, in the post-war period, the Commonwealth, has been compelled to
rely on a llmlt.egi range of constitutional powers in cc ion with the maij and promotion of
economic stability. The Commonwealth has been confined to a choice of means none of which might
be the most appropriate way of dealing with a particular situation.

Post-war Boom,

1,037. In the early post-war years, labour and material shortages ret:

replacement of exhausted facilities,. p[ant and equipment and the rate of indu%trsial e:;g:giosogﬁot?;
of the Commonwealth Government in this. period were devoted to meeting these problems. For
example, the early introduction of a substantial migration programme gradually alleviated the map-
power shortage in heavy industry. Meanwhile, strong competition developed in: the. capital market.
. 1,038. As economic activity continued at a high level, stimulated by substantial private
investment and public works programmies, and the value of exports increased, particularly on account
of favourable wool prices, prices rose sharply, The 1950-51 budget embodied a scheme for
withholding temporarily part of the high receipts for wool safes, to mitigate their effects on the
economy. In lQSI, there was a rapid increase in inflation and the Government imposed some checks,
including the re-introduction of a rigid control of capital issues. An unsettled international situation,
including the war in Korea, made it possible for the Commonwealth to use its defence powers for the
purpose of maintaining its control over capital issues.  Other measures taken, included provision in
the budget of 1951-52 for increased direct and indirect taxes, The. Commonwealth also undertook to
provide moneys out of an expected budget surplus to finance State works if sufficient loan moneys
were not forthcoming.
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Recession in 1951-52..

'1,039. Post-war inflationary trends drew to a halt in 195(-52 largely as a result of external
factors, Boom conditions, further fostered by the Korean War, ended and a recession developed.
There was a particularly heavy fall in the value of exports; in which lower wool prices were a major
factor. At the same time, an unprecedented level of imports was flooding the country. The value of
imports in 1951-52' was over £300 million more than in the previous year and almost double that of
1949-50.. In 1952, there was jricreased unemployment, The budget for 1952-53 provided for reduced
taxation. The Government also. made substantial cuts in the immigration programme and imposed
severe import restrictions to correct the adverse balance of trade. In the field of banking, although rates
of interest on deposits and overdrafts were increased, the banks were encouraged to expand the scale
of their lending in some directions with a view to providing an internal stimulus to the economy. The
central bank made large releases from the special accounts held with it by the trading banks. Towards
the end of 1952, the rime Minister attended the British Commonweaith Economic Conference in
London. The Conference was concerned with the need to curb inflation and rises in the cost of living
in order to encourage sound economic development and to extend a multilateral trade and payment
system over the widest possible area.

1,040, Subsequent improvements in the economic situation were recognized in the form of
reductions in direct and: indirect taxation and relief from import restrictions. However, the balance
of payments position deteriorated once more towards the end of 1954 owing to increased demands for
imports and ‘there was a heavy deficit in overseas trading as at June, 1955, Moreover, there was a
rapid growth in almost all classes of expenditure and, in 1953, labour shortages occurred and there
were unmistakable signs of inflation. Bank lending policy was tightened and new import restrictions
were imposed.

Checks to Inflation in 1956.

1,041, In spite of the action taken, inflationary tendencies persisted. There was, for example,
a dramatic increase in hire-purchase finance which became a major factor in the demand for motor
vehicles and, to a lesser extent, for durable consumer goods, and people tended to invest a greater
proportion of their money in company securities rather than hold deposits with banks. Business interests
relied increasingly on the market for their capital funds.. A still further decline in international reserves
occurred.  Faced with aggressive competition, loan raisings for both governmental and semi-

overnmental authorities became increasingly difficult. For example, in December, 1955, a modest
éommonwealth cash loan was undersubscribed.

1,042. In 1956, the Commonwealth sought to re-adjust the Ieve! of economic activity by the
adoption of severe fiscal measures,

1,043, A supplementary budget, aimed at both investment and consumption spending,

t ially increased p taxation and sales tax and customs and excise dutieson many goods,
In banking, the interest. rate on fixed deposits and overdrafts was again increased. The imposition of
more substantial cuts. in imports followed. The Commonwealth also convened a special Premiers’
Conference for the purpose of obtaining agreement on the use of State legal powers to counter
inflationary trends. The Conference was not, however, successful.

1,044, After 1956, an improvement in the economic situation resulted in the easing of some of
the burdens and restrictions imposed in that year, especially in regard to the limitation of imports. On
the other hand, overseas trading conditions have not been particularly favourable in most recent years
and, in 1957, drought conditions in the eastern States reduced the production of many primary products,
There was an adverse balance of payments again in 1957.58 after a favourable balance in the previous
year. An adverse trading balance of £187,000,000 occurred in 1958-59, a figure which reflected lower
export prices for some major primary products. In 1958-59; most classes of domestic expenditure
increased.

State of the Economy in 1959.
1,045, An idea. of the Commonwealth’s responsibilities for the state of the economy and the
measures taken recently in the discharge of the responsibility, may be gained from the official survey
entitled “ The Australian Economy, 1959 .

1,046. The survey dealt fully with the threat to expansion which is described as follows:—

By early 1958 it d that i of ic growth in Australia stood in some danger. Drought
had’ cut back rural production and the prices Of most oxports had fallen; in consequence, export
carnings and farm income were bound to be considerably lower than in the previous  year;
our overseas reserves had already begun to fall. The danger signs pointed. two ways, If the
loss of income, so far concentrated on the rural and mining, industries, were to continue, and perhaps become larger,
its effects could spread throughout the economy, Demand for the products of other industries would fall; labour
and plant would be thrown idle and the of i ing new i would be shaken,
On the.other hand, if export carnings and other external receipts were, for any length. of time, to fall short of the
Ppayments we have to make abroad and our reserves dwindled, we would face again the problem. of obtaining sufficient
imports to meet essential needs, including those of industry. Although imports had risen during 1957, they were
still' only high enough to provide industry with its mini i of ial and plant and
commerce with restricted quotas of finished- goods. Expansion of the economy would require more imports, not
less; a reduction of imports therefore could not fail to- produce di fon, i costs, a slowing-dt of’
expansion in important sectors. and, quite possibly, a curtailment of existing activity.
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1,047. The survey went on to refer to signs of unemployment. It observed—

The appearance, in January and February, 1958, of unemployment greater than: usual was a source of
anxiety even though the unemployment was localized and much influenced by-drought. Did this portend an inability
to provide employment for a labour force increasing rapidly through. the addition of migrants and young people
leaving school? ‘The position was exceedingly difficult to interpret and thero was much debate about it. At least
the issuc brought pointed notice to a critical aspect. It was not simply a matter of maintaining a constant Jevel of
internal activity and employment, but rather of keeping up & rate of prog; this in face of k demand
in,an important patt of the ecosomy.

1,048, After noting that by the end of 1958 there was still little sign of substantial recovery
in the economic situation abroad and that the wool market had not improved, the survey referred
to the policy which the Commonwealth decided to pursue—

The broad course for policy to follow was, however, clear enough, At.the end of June our international
reserves still stood at £525 million; we. could, therefore, stand am external payments deficiency for some time yet,
pending an improvement in world trading conditions. Official policy in most countries was bent on promoting
revival, which could not be delayed indefinitely. Clearly, the main thing was to keep expansion moving in Australia,
s0 long as measures did not run to extremes and exacerbate external difilculties by inflating demand for imports,
Apart from other considerations, thero was a strong case for doing this on balance of payments grounds. The
offort to build up our export potential could not be allowed. to flag, as it might well do if stagnation avertook
industry.  Moreover, capital inflow had become more and more important in our balaace of payments reckoning,
and if we were to continue to attract capital at a high rate the of i ion was necessary.

1,049. Then followed a statement of the Government’s attitude: to immigration~

At this stage, an important and typical issue of principle turned upon the migration target for 1958-59, On
a short view, with apprehensions in some quarters as to our capacity to employ more labour, a case might have
been made for reducing the target. But there were powerful considerations against this. Migration had' become
one of the fundamentals of our growth. A great many plans in business and industry now depended on the
expectation of a steady population increase and in this, of course, migration was a major element. To cut the
migration programme would have struck at those expectations and perhaps caused many investors to revise their
forward plans. It could have been taken, too, as an admission by the Government that it lacked confidence in
the future—this at a time when confidence was vital, For these well-founded reasons, therefore, the Government
decided to maintain the target at a gross intake of 115,000 a year.

1,050. Finally, there was a reference to monetary policy and the Commonwealth budget.
The survey read—
.+ . the Commonwealth Budget for 1958-59 provided for a large cash deficit and monetary policy was
directed towards a further increase in bank lending during the year, Government policy thus sought to provide a
general stimulus to activity and was predicated on the belief that overscas conditions would take a turn for the
better at a later stage in the financial year,

1,051, The survey also gave a more detailed account. of the measures taken in support of
mitigating the effects of the drop in income derived from abroad, including tax reductions, increased
public expenditure, an additional grant to the States and a more extensive governmental borrowing
programme.

1,052. In 1959, the Government raised the ceiling for import licensing and also increased
its migration target.

1,053, In his budget speech in August, 1959, the Federal Treasurer reported on the state
of the economy. After referring to the factors, including economic, political,. social and industrial
stability, which should help to achieve a rising national product, improve living standards and provide
the additional capital facilities which expansion required, the Treasurer said—

But there will be the same problems as in the past of keeping up an adequate momentum of growth
without trying to run faster than our legs will carry us and of securing full employment of resources and the most
efficient distribution of resources. flKlence on the part of all concerned with the expansion of

r these i is vital ly everyone. Confidence here relies on a basic assurance
our economy; and that applies, in some degree, to-practica
that steady growth willgoon. . . . ces of labour, fully employed is, of course, not only &
To keep all resources, and particularly our resour/
social obligation but also a vital economic need,

Conclusions as to Post-war Economic Experience,
1,054. The economic history of Australia over the past fourteen years clearly shows how
the forces at work have moulded Australia into a single cconomic unit and have made the
Commonwealth responsible for the health of the economy.

1,055. The Committee’s summary account of post-war Federal economic action also
demonstrates that the Commonwealth has had to grapple with the broad problem of maintaining
stability and promoting national development from a position of constitutional weakness. Fiscal
action in the form of variation of the rates and the incidence of direct and indirect taxation, import
restrictions, the pursuit of a monetary policy through. the powers with respect to banking, limjtation
and expansion of public borrowing and public works, and variations in the immigration programme
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have typified the types of dctivity to which the Commonwealth has turned in the light of its
circumgcribed constitutional powérs, The constitutional powers, in the Committee’s opinion, fail to
match "the responsibility which the Commonwealth is called upon to discharge.

1,036, Post-war economic experience has also emphasized the extent to which the shortage
of capital retards the rate of national development and ic progress, notwitt ding ‘a
steady flow of investment in the. post-war years, Public and private borrowing have competed
strongly for available sources of credit, not infrequently with the result that basic governmental public
worke programmes have had fo be curtailed or alternative means found of financing them. The
Commonwealth Parliament has resorted to financing its public works out of revenue. Australia has
become an extensive borrower from the International Bank for Reconstruction and Development.

CHANGING PATTERN OF FINANCIAL INSTITUTIONS.

1,057. Traditionally, the banking power has come to be regarded as the sheet anchor of Federal
credit policy.

1,058. Business enterprise, whethier corporate or not, obtains finance for its operations from
two main sourcés. First, there is internal finance which includes, for example, the undistributed
profits of companies and depreciation reserves. Secondly, there Is finance obtained from circles
éxternal to the business, which can conveniently be called ¢ credit * in this Report.

1,059. The Commonwealth Constitution allotted to the Parliament a power over banking at
a time when the banks were the dominant source of credit. Even up to the outbreak of World War
1L, the banks were the ptincipal source of credit.

1,060, However, since 1900, there has been a striking development in the institutional
framework of the Australian jal system. Specialized institutions have emerged which have
narrowed the field occupied by the traditional banking structure. The domestic capital market has
developed with issuing houses, stronger underwriters and stock. exchanges making possible the wider
participation of the public in the direct provision of capital. A rapid diversification of the Australian
capital market has occurred in recent years as various methods of obtaining credit have been explored.
Thus; shdres and debentures are floated on the stock exchange and business accepts deposits from, or
issues notes to, the public. New capital raisings by Australian companies listed on Australia’s stock
exchanges have, in recent years, shown the trend in private, as distinct from government, finance.
Details are as follows:—

Listed Companfes,
Yoar. Shate Capital Debentures, reglstered
(ordinary and prefesentlall, notes and deposits.
£ milllon, £ mliion.
1952-53 . . . . . . . 26.5 11.9(a)
1953-54 . . . . - . . 42.6 28.3(a)
1954-55 . . . . . 59.7 21.5
1955-56 .- . - . . 59.2 50.0%
1936-57 . . . . . .- 43.7 51.7%
195758 I .- . . . . . 35.3 71.9
1958-59 . . . . . o . 47.9(6) 139.6(6)

(a) Estimated. {5) Preliminary estimates.

1,061. Another factor in the change has been the rapid growth in hire-purchase finance
feading to the emergence of hire-purchase finance companies capable of exercising a significant and
growing influence on the general: credit situation. Yet another factor has been the increase in housing'
foans by savings banks and building societies. Other lenders are the life assurance and pastoral finance
compafies.

1,062. The changes to which the Committec has referred have resulted in a considerable
decline in the proportion of total credit which the trading banks provide. Figures given by Professor
H., W. Amdt, in a lecture entitled “ The Banks and the Capital Market *, delivered at the University
of Queensland in September, 1959, show that for the. five pre-war years ended June, 1939, the trading
bariks provided about 56 per cent. of all credit. For the five years ended June, 1958, however, they
provided only 21 per cent. of all credit. For the same two periods, new issucs on the stock exchange
have. jumped from 18 per cent. to 36 per cent. of all credit issued whilst hire-purchase finance has
risen from 2 per cent. to. 16 per cent. of total credit,

1,063. Tt is evident that these. developments have drastically reduced the Commonwealth’s
control of credit thtough the banking power, The task of restraining excessive expenditure in the
oatlier yeats of the predent decade was undoubtedly made more difficult because the public invested a
greater part of their miotiey directly rather than deposit with the banks and by the willingness of
biisiness to ralss honey from the investing public by way of deposits., debentures, notes and other
similar meuns,
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1,064, 1t is less obvious, but heless true, that developments within the banking system
itself have reduced the effectiveness of the Commonwealth banking power. First, there has been the
entry of privately owned banks into savings banking, formerly the. preserve of Commonwealth and
State publicly owned enterprise. Secondly, there has been some tendency for State governments to
undertake commercial banking with rural and industrial banks. Thirdly, faced with competition from
the expanding sources of credit, trading banks have sought themselves to provide non-bank sources of
credit, Evidence is the purchase by privately owned banks of effectively controlling interests in major
hige-purchase finance companies, the provision by banks of various agency services and their entry
info trust development. Under section 28 of the Banking Act 1945, the Commonwealth exercised
control over the portfolios of securities held by the trading banks, but the section was repealed in-
1953.

1,065. In- all probability, internal finance accounts for around two-thirds of all finance
available to business and over this the Commonwealth has no direct control. The remainder is credit,
and, as the Committee has stated, the Commonwealth now controls only a small and declining
proportion of it through the banking power, The banks provide only about 20-per cent, to 25 per
cent. of all credit. Of course, the banks remain important as marginal providers of credit, shown
by the fact that bank credit fluctuates more than other sources of credit. For all this, Commonwealth
control of credit has been whittled away at a time when the Commonwealth has responsibility for a
high level of employment, a smoothly and rapidly expanding economy and. for balance of payments
equilibrium. An adjustment of the position by way of constitutional alteration is, in the opinion of
the Committee, essential,

CoMMONWEALTH CREDIT POLICY AND THE STATE OF THE EcoNoMy.

1,066, The Committee has mentioned that the recognized responsibilities of the Commonwealth
now make it necessary that economic policy should concern itself with the level and balance of
aggregate expenditure within the economy. "Aggregate expenditure is the result of the decisions of
all households, businesses and public authorities. It should be sufficient to maintain full employment,
It should not, however, be so high as to cause balance of payments difficulties, cost increases and
rising prices. Tt is, therefore, necessary that the Commonwealth Parliament should be able to
exercise a stimulating or restraining influence on the magnitude of expenditure in the Australian
economy. In this connexion, the Committee has already dealt summarily with the efforts which the
Commonwealth has made since the war to limit inflation,

Consequences of Inflation.

1,067. 1t is scarcely necessary to spell ous in any detail the reasons why the Commonwealth
should be anxious.to avoid inflation. Inflation involves the danger that some groups in the community'
will lose in the battle for distributive shares of the national income. There is also the danger that
inflation may get so far out of hand as to destroy the fabric of the Australian monetary system thus
causing loss of confidence in both investors and consumers, the impairment of personal savings and
industrial unrest, Inflation also involves the danger that competing demands for resources will canse
bottle-necks in production which in turn will reduce productivity and could, in some cases, cause
structural unemployment, and later, more general unemployment. Inflation also endangers the
stqulny of the bal ¢ o( pay t an excess of home demand causes an inflationary
spill-over of demand into imports, if imports are not controlled, and because a rise in the level of
costs in Australia at a greater rate than overseas will undermine our attempt to increase exports,
particularly of manufactured goods—an attempt which must succeed if Australia is to remain, in the
long run, solvent in international trade.

1,068. In short, only in conditions in which reasonably fulll employment and freedom from
inflation are preserved can individuals and businesses formulate their plans without their judgment
being impaired by the distorting effects of inflationary or, for that matter, deflationary, influences.

The skill, judgment and capacity of those engaged in agriculture; industry and commerce can be:

effectively mobilized for the development of the Australian economy only if they can. feel assured of
r;asonab{:, stability in the factors which determine or influence the economic environment in which
they work.

The Supply of Credit and Inflation.

. 1,069, Clearly, in the Committee’s view, the Ct Ith should be able to prevent
excessive demands. upon the available supply of resources from causing a resurgence of inflation.
g)ne important way of achieving this objective is to regulate the amount of credit available to potential

Orrowers.

1,070. Again, the Commonwealth should be in a position to ensure that credit is allocated
in a way which will facilitate the harmonious expansion of the economy without bottle-necks. or
structural dislocations, For example, just as the Commonwealth. has obtained the employment of
migrants in the steel industry because the expansion of the steel industry is basic to the economy,
so also the Commonwealth should have. the power and responsibility, to be. exercised in the. national
interest, of ensuring that the necessary supply of credit is available to. basic industries and for the
construction and maintenance of public utilities, such as those providing power, rather than that
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undertakings of this description should suffer by reason of. the. diversion of investment funds into
other channels of less national importance. Bécause of the pressure of private industry on available
invéstment funds and resources, basic. public investment, for instance in power, water supply and
transport, has been relatively neglected over the years to the extent that private industry itself is.
beginning to find its activities hampered because of inadequate growth of these services.

1,071. Another aspect of competing demands for investment moneys has been that, in some
branches of commerce, industrial undertakings have becn able to offer attractive rates of interest for
deposits, or on the securities which they issue, tending to make the cost of government borrowing
greater. One of the reasons why the Commonwealth and the States entered into the Financial
Agreement in 1927 was that competitive borrowing by the States and the Commonwealth was forcing
up the rate of interest for loan moneys both in Australia and on the London market,

1,072, There are other reasons in support of increased Commonwealth power over credit,
for example, increased power would ease the excessive strain now thrown upon the Federal budget,
which, as the Committee has already indicated, has to take so much of the burden of achieving
economic objectives;

1,073. Some companies, such. as hire-purchase finance companies have, in recent years,
become great repositories of private moneys. A question of public interest is involved in the scale
of their activities,. While, in normal circumstances, the finance companies have no difficulty in
meeting their liabilities or the needs of depositors or lenders' who withdraw their funds, there could
be no doubt that, if a general financial difficulty arose, their ability to do so would depend upon their
capacity to borrow from the banking system. Commonwealth power over credit should be sufficiently
wide to enable legislation for the protection of those who entrust their moneys to finance corporations.

CAPITAL IssUES CONTROL: EXPERIENCE IN AUSTRALIA AND OTHER COUNTRIES.

1,074. Dr. H. C. Coombs also stressed the need for more extensive Commonwealth legislative
power over credit in order to close the gaps and uncertainties in present Commonwealth: constitutionat
power which can render a sound credit policy ineffective. He made the interesting suggestion that one
method of achieving the objective would be to amend section 51 (xii.) of the Constitution which now
reads “ Currency, coinage, and legal tender: ” to read “Currency, foreign exchange, coinage, paper
money, legal tender, and the maintenance of stability in money and currency: ”. As Dr; Coombs said,
by way of explanation of the phrasé * maintenance of stability in money and currency "—

The phrase . , . is less a subject-matter of legislation than a purpose of legislation—similar in effect to-the
defence power, Indeed, defence of the monetary system has much in common with military defence in that it is
impossible to forecast with certainty the. range of legislative: action which may be necessary to effective defence,
and the phrase is included to give elasticity to the powers of the Commonwealth to the extent necessary to defend
the monetary system. Insofar as legislative action taken did not fall also under another head' of Commonwealth
legislative power, its validity would be subject to judicial test by reference to purpose.

The Committee felt unable to recommend an amendment in such general terms as the one proposed.

1,075. Credit policy stems from the control of capital issues, that is to say, control of the
various means by which companies may obtain capital funds. The means include the subscription of
share capital, borrowing on deposit and the issue of debentures and notes and other instruments either
on the security of comy assets or d

1,076, An extensive. experience of capital issues control has been built up both in overseas
countries and Australia.

1,077. For the purpose of channelling scarce funds into more urgent forms of investment and
to prevent congestion in the capital market, main western European countries have, since the war,
imposed direct control over new share issues and borrowings outside their banking systems. This has
been the picture even though the economy of western Europe, as a whole, has continued to be
predominantly of a private enterprise character and the greater part of investment since the war has
come from the private sector.

1,078. In the United Kingdom, formal governmental intervention in the distribution of new
investment dates from 1936 when the Foreign Transactions (Advisory) Committee was established to
advise the Treasury on matters concerning overseas issues of capital on the London market. During
the last world war, there was an extensive control in the United Kingdom over capital raisings and
borrowings under the Defence (Finance) Regulations administered with the advice of a Capital Issues
Committee, The war-time control was perpetuated after the war by the Borrowing (Control and
Guarantees) Act, 1946. The. Capital Issues. Committee' comprises men of experience in commerce,
industry or finance who consider applications to raise loans or issue capital above a specified amount.
The Committee, which is entirely independent, tenders its advice to the Treasury. Strict observance
of priorities obtained until 1953 when, it was relaxed for some months but control was then resumed
and tightened in some respects as part of the United. Kingdom Government’s efforts to' reduce private
borrowing, Early in 1958, there. was an almost complete relaxation of control as part of a policy to
stimulate the economy. The control is used in the United Kingdom, in other words, according to the
needs of the prevailing economic situation,
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1,079. In New Zealand, control of capital issues bas operated: Since 1940, In 1952, because
of heavy pressure on the capital market, a Capital Issues Committee was established to administer: ths
relevant regulations. The Committee’s control extended to the formation of new companies; increases
in nominal capital; calls on shares or issues of capital, including mortgages and debentures; and the
commencement of -business in New Zealand by companies incorporated overseas. The Committes was
also empowered to fix rates of interest for the issue of debentures and preference shares and for
mortgages subject to its control. The Néw Zealand Royal Commission on Monetary, Banking and
Credit Systems, which sat in 1956, reported that, from details. supplied to it of the applications
declined ‘and deferred, it appeared that the Committee had performed a useful task in helping to
restrain the amount of investment in the private sector of the economy at 4 time when the available
phiysical resources had been subjected to heavy pressure.

1,080. During the second world war, the Commonwealth maintained'a comprehensive capital
issues control under the National Security (Capital' Issues) Regulations made under the National
Secyrity Act 1939. The war-time control continued for some time after the war under the authority of
the Defence (Transitional Provistons) Act 1946 as amended. In 195 1, during the Korean crisis and
at a time when the international situation appeared particularly ominous, control of capital issues was
re-introduced in an effort to reduce inflationary pressures, thus providing an interesting illtstration of
the connexion between the general climate of the economy and defence preparations. In August,
1951, the National Security (Capital Issues) Regulations were-superseded by the Defence Preparations
(Capital Issues) Regulations made under the Defence Preparations Act 1951, Regulation 6
prohibited companies from making, without the consent of the Treasurer; an issue of authorized
capital if the amount of authorized capital issued by the company during the preceding two years,
together with outstanding borrowings during the same period, exceeded £10,000. Regulation 10
prohibited, without the Treasurer’s consent, the issue or giving of certain bonds, debentures, debenture
steck, inscribed stock, mortgages or charges:

1,081, The Defence Preparations Act, to the extent to which it purported to authorize the
T i and the regulati h Ives, were upheld in the High Court in Marcus Clark & Co.
Lud, v. The Commonwealth (1952) 87 C.LR. 177, as laws with respect to defence within the
meaning of section 51 (Vi) of the Constitution. The Commonwealth control: being, based, however,
on the defence power could not continue indefinitely and. with the expiration of the Defence
Preparations Act on 31st December, 1953, the controi of capital issues ceased..

1,082. The effectiveness of capital issues control as a means of stabifizing the economy and
promoting its expansion is no longer open to doubt. Ttisa type of control which can be made to work
effectively and relatively unobstrusively. Although the constitutional power, which the: Committee
proposes should be vested in the Commonwealth, would have a constant content, the extent to which it
wauld be used to regulate the flow of investment would, of course, depend tipon the state of the
economy and the factors influencing the economy. At some. periods, as for example, perhaps, at:
present, the control, if exercised at all, would be largely formal but, at others, it might become more
stringent according to the economic situation. The Committee 3s mindful that frequent small
adjustments to preserve or restore balance in the economy' are almost certainly better than allowing
positions to develop in which drastic action has to be invoked.

RECOMMENDATION AS TO CAPITAL ISSUES.

1,083. The Committee’s rece dation asto capital issues is intended to cover a1l the ways
in which companies may raise capital funds. It should cover issues of subscribed. capital in the form
of shares of various kinds and debentures. It should jnclude borrowings by companies whether on the
seeurity of company assets or not. The power has to be widely expressed because of the thany avenues
now open to business to raise capital funds, As the Committee has pointed out, in paragraph 1,060,
whereas, at one time, companies mainly raised new money by the issue of shares, at the present tifue,,
other forms of raising capital, such as the issue of debenturas or notes or the acceptance of deposits,
now exceed the amount of new money raised by share issues.

1,084, The Committee has not been concerned in its recommendation to include the raising
of capital by unincorporated business undertakings, such as are carried on by firms,. partnerships and
individual persons. ‘The Committee believes that jts objectivie would be substantially achieved by
confining the application of the proposed capital issues power to corporations which: engage or may,
at anly time, engage in production, trade, commerce or other economic activities. Corporations of this
description make by far the greatest demands on the investment market. The Committee is not
concerned to bring within power, moreover, corporations of a non-commercial description, such as
veligious and charitable corporations.

1,085. The Committee also proposes the exclusion from its tecommendation of incotporated
authorities of a State, including local governmeat authorities, Thus, the financial activities of huthorities
responsible for the provision of public utilities, including water, electricity, gas, sewerdge, harbours,
roads, and the transport services, would be outside the: stope of the power. Thé Committes realizes
that some corporations created by the law of a State enigage in extensive trading activities, but the spale
of their activities has not yet been such as to affect materially the state of the economy.
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1,086, A further limitation oh the propésed Commonwealth power is the exclusion from it
of ¢he issue or allotment of capital out of the profits or accumulated reserves of corporations.
Although the volume of capital mdde available to: corporations in this way is far greater than capital
raised from external sources, the balance of opinion in the Committee was that the substance of the
recommeétided power was adequate without the inclusion of infernally raised or issued capital. The
purpoée of the proposed power is to enablé the Commonwenlth to regulate the flow of fresh
investment, ‘The. issue of capital in the form, for example, of bonus shares out of the feserves or
assets of a corporatlon does not involve any approach to-the market for new money.

1,087.. Accordingly, the Committee has recommended that the Constitution should be amended
to provide, in substance, as follows:— o

(1) The Commonwealth Parliament should have power to make laws with fespect to—
(a) the issue, allotment or subscription of capital;and 5
(b) the borrowing of money whether upon security or without security; by
corporations which engage, or may engage, in production, trade,
commerce or other economic activities, X
(2) The power proposed to be vested in the Parliament under sub-paragraph (1) is not
to apply to— . .
(a) the issue or allotment ,ﬁo_&cagltal out of profits or accumulated reserves
of corporations; or & ™" * . .
(b). incorporated authorities of a State, including local government authorities.

CoNsuMER CREDIT.

1,088, The Committee now turns to examine its recommendation that the Constilulion shoyld
be altered to vest the Commonwealth Parliament with a power to make laws with respect to hire-
urchase antd other agreements or transactions entered into in connexion with the sale, purchgse,
Eire ot gncumbrance of goods which jnvolve the making of periodical payments or deferment of
payment of the full amount payable. . . ) )
1,089. Over the past few years, there has.been a tremendous increase in the volume of credit
available outside the banking system enabling persons to obtain goods for immediate use without
first having, to pay the full price.. » ) . . )
1,0g90. ?\typresem, hire-putchase is the ptincipal form of credit transaction which businegs
uses. Itis # transaction in which the ultimate purchaser, on entering into a contract. obtains immediate
delivery and use of goods i tetun for which he pays the owner regular instalments for their hire,
On ¢ompletion of the payments, he becomes the: owner of the goods previously hired to him. The
ownzr of the goods has, until the contract is fulfilled, in the case of substantial breach of contract,
sti¢ch 4 failure to maintain payments, a right 10 repossess the goods. The hirer may retumhthe
goods during their hire. It is common practice for finance companies to enter into hire-purchase
transaction$ with retailets’ customers and, for the purpose, the companies usually become owners of
the goods by purchasing them from the retailers. Some retailers, however, provide their own hire-
chase fugilities. . i
P asl,091. ‘There ate other forms of credit transactions in use, in¢luding hiring contracts. cash
orders, conditional bills of shle and jnstalment putchase or time payment arrangements. Al may
be classified under the general heading of consumer creqm )
1,092. Tn dealing with capital issues, the Co_mmmeg referred to the emergence 9f hire-
purchasé finance companies iy recent years as undertakings. which have competed with a considerable
umount of success with other businesses and governments for available private investment. Hire-
hase fi panies also infl significantly the general level of expenditure, especially
in industries producing durable goods.

GROWTHIN VOLUME OF HIRE-PURCHASE BUSINESS. .
1,093. Growth in hire-purchase finance in the present decade is ﬂmv};rp by ﬂ}e folﬁli»;:;%
y . s o o P K
ances outstanding in Australia on retail ¢ ¢ y hire-p !
ggr‘::;:rggst.he 'l;'inle figures do notg include amounts outstanding under hlre~Purghase agreements with
establishments which both retail and finance the goods. Hire-p t SO CC i is
relatively smail:—

As at 30th Juae, ‘Total Amount Optstanding.
e g

. . . 88,790,000
i?ii I " 132,380,000
1955 . . 182,933,000
1956 . . 212,960,000
1957 . . | 236408000
1038 . - . . . 206,635,000
1959 . . - . R B OX Y7
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1,094, About two-thirds of the finance. provided by hire-purch finance jes is for

various. kinds of motor vehicles and most of the. remaining one-third is for household and personal
goods, such as refrigerators,, radio and television sets and furniture. A relatively small. proportion
is for the purchase of plant and machinery. In 1957-58, for example, the monthly average of the
amounts financed by finance businesses under new hire-purchase agreements in Australia was
£19,629,000, of which £13,120,000 was for vehicles, £5,661,000 for household goods. and £848,000
for plant and machinery. )

1,095. Actually, the amount of hire-purchase finance provided to obtain household goods
constitutes only a very minor part of the net income of Australia’s households. On the other hand,
total hire-purchase finance on new and used motor vehicles is in' the vicinity of one-half of the
value of all new motor vehicles sold. 1In the light of the dynamic advances made in hire-purchase
finance during the 1950’s, however, there could be. substantial changes.in the extent to which various
types of consumer goods are financed. by this means.

1,096, As at 30th June, 1958, the total volume of money in the community amounted to
some £3,189,000,000 representing £374,000,000 in currency in the hands of the public,
£1,518,000,000 in. the form of deposits of the public with all cheque-paying banks and
£1,297,000,000 by way of deposits with all savings banks. The outstanding balance owing,
to hire-purchase finance companies alone at the same date was £296,600,000 or equivalent to 9.3
per cent. of the total volume of money. As at 30th June, 1959, the bal owing to hire-purchase
finance companies was £354,200,000 representing 10.6 per cent. of the total volume of money, which
was £3,353,000,000.

AVAILABILITY oOF CONSUMER CREDIT AND THE STATE OF THE ECONOMY.

1,097. The growth of credit finance purchasing has, as the Commi has already pointed
out, a very significant effect on the general level of expenditure, So far it has had a stimulafing effect
on the economy generally and been a particular stimulus to the automotive industry and. other
industries which produce durable consumer goods. Hire-purchase operations are especially potent
from the viewpoint of the economy when the rate of growth of funds is accelerated or slowed down.

1,098. Changes in the rate of growth could intensify inflationary or deflationary. pressures,
‘The rapid increase in hire-purchase in 1955 and 1956, for example, undoubtedly contributed to the
persistent threat of inflation in those years. When inflation looms on the economic horizon, any
addition to the supply of credit increases the government's task of maintaining economic equilibrium.
When the government is anxious to stimulate the economy because deflationary trends have become
obvious, a possible shrinkage in availability of funds for hire-purchase credit could accentuate the
difficulties of rectifying the situation. Moreover, the total hire-purchase debt to finance companies
could, in the event of an economic recession, such as that experienced. in the early ’thirties when
unemployment reached grievous proportions, retard the recovery of the economy because: household
incomes would be directed to the discharge of existing hire-purchase indebtedness rather than to new
expenditure which could’ act as a stimulus to production and to the economy as a whole,

1,099. In other words, hire-purchase finance companies are: not only capable of exercising
a material influence on the general climate of the economy because they are financing part of the
community’s spending but also because that spending might prove unstable in adverse economic
conditions.

1,100. The trend in consumer credit is for the volume. of business to increase and even if
hire-purchase should become relatively less popular and other types of tramsaction, such as time
payment, should be used on a larger scale than hitherto, changes in the rate of growth or shifts in the
availability of consumer credit in all its forms will produce the same: influence. on the economy as
hire-purchase business is. now capable of exerting,

1,101, Accordingly, the Committee considers that the Commonwealth Parliament should
have a concurrent legislative power over consumer credit as well as the power with respect to the
raising of capital by corporations.

REGULATION OF CONSUMER CREDIT.

1.102. The question arises as to how hire-purchase and. other cc credit transactions can
be regulated as part of an integrated economic policy.

1,103. The proposed Commonwealth legislative power over the raising of new capital would.
enable the national Parliament to regulate the supply of credit available to finance companies and
the terms on which it is obtainable. To this extent, therefore, the proposed: capital issues power
could directly affect the scale of the activities of finance companies.

1,104. A power over consumer credit transactions would operate from the other direction
by enabling the making, of laws with respect to borfowings from finance companies. Thus, the
demand for credit by way of hire-purchase could. be affected by the Parliament providing for the
determination and variation of minimum deposits, maximum periods of repayment and' maximum
rates of interest which could be charged under hire-purchase transactions.
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1,105, The volume of hire-purchase business has been subject to little in the way of
governmental control during the period of its very extensive growth in Australia. Yet experience
has shown that the availability of hire-purchase on terms requiring the payment of nominal or very
small deposits and extended periods of payments has encouraged some people to buy more than they
could afford. More significantly, from the stand-point of the economy, such uncontrolled
development of hire-purchase has tended to stimulate production in some industries to unhealthy
levels and, by encouraging a high level of consumption expenditure in the developing economy, has
added to the threat of inflation which has been a recurrent feature of the post-war economy.

1,106, Fixing of minimum down payments and maximum. periods of repayment of
outstanding balances under hire-purchase agreements, are effective ways of curbing excessive demand
for consumer goods at a time when aggregate expenditure in the country is so l}lgh that'funher
inflation may occur Equally, an easing of control, as for example, by way of lowering deposits, may
provide a useful stimulus to the economy in the event of a threatened recession.

1,107. In the United States of America, the Board of Governors. of the Federal Reserve
System controlled consumer instalment credit from 1941 to 1947. Controls were re-imposed in
1948 for nine months and again during the Korean War. For several years, in South Africa,
minimum deposits and mazimum periods of repayment have been prescribed, mainly as
counter-cyclical measures, under the Hire-Purchase Amendment Act, 1954. In the United Kingdom,
control through the Board of Trade over hire-purchase and other credit transactions has, at different
times since the war, been used both to discourage and encourage consumption according to the
over-all state of the economy. From 1952 to 1954, the Board laid down a maximum period of
repayment as, well as minimum deposits. In 1954, all controls were 1_'emoved.. From 1955 to
1958 minimum deposits, varied according to the type of product, and maximum periods.of repayment
were again specified in order to restrain consumer expenditure, During 1958, controls were again
removed.

1,108, Whilst the Committee contemplates that any action taken under the power with
respect to consumer credit would be part of a co-ordinated economic policy and would dovetail
with action, taken under the proposed power over the raising of new capital, the power over consumer
credit could also operate independently of any action' to restrain or regulate the distribution of new
capital investment, Thus, the power could be used to restrict demand for hire-purchase facilities
even though hire-purct finance companies were not experiencing any shortage of capital funds.

1,109. The Committee has directed its observations to hire-purchase because this is the
principal form of consumer credit offering to-day. As the Committee has indicated, however, there
are many possible means by which the purchase or acquisition of goods may be financed, In
general, the Committee’s observations are appropriate to other. types of credit transactions which
need, of course, to be covered by the proposed grant of power if the Commonwealth. is to have an
effective. voice over consumer credit, .

1,110. Although, in discussing its recc dation, the Committee has so far been mainly
concerned. with the need to regulate consumer credit as part of an integrated economic policy aimed
at stability and a high level of employment, it believes that. the interests of consumers also justify
the Commonwealth having the power it proposes. . .

1,111, It seems to the Committee that there is a good deal of misconception about the
contribution which the availability of hire-purchase and other forms of consumer credit makes to
Australia’s households. In the long run, people do not necessarily obtain more goods because they
have credit facilities available to them; indeed, it may be said that they could buy fewer goods because
of the price that they have to pay in the form of interest and other charges in order to obtain
credit.  Again, superficially attractive hire-purchase terms, such as nominal deposits on motor cars
and major household jtems, undoubtedly induce some people to-buy at a greater level than they can
afford unless they curtail their expenditure in other directions. . .

2. he other hand, hire-purchase is for some a form of compulsory saving.

t 1,1“1:,2 s credit t ction n[l’ake it possible for people to obtain the immediate use of
goods without having to wait until they can afford to pay cash for them and, by so doing, it may also
permit income to be applied for other purposes in the meantime. .

1,113, The Committee acknowledges that consumer credit has an accepted place in the
present-day Australian economy. It also believes that the imposition of minimum deposits and
marimum periods of repayment, as two forms of regulation of consumer credit, should ultimately
serve to protect consumers against exce.ssive expenditure on some forgns of pjer.sonal property. From
time to time,. protests: are voiced publicly about charges impt in connexion with the
provision of consumer credit, although there is evidence that a substantial section of the public has
been fairly insensitive: to the. level of interest charged by hire-purchase houses. It is, however, in the
interest of consumers that rates of interest and other charges should be equitable. Under the terms of
the Committee’s recc dation, the Comrponwealth' would be able to prescribe maximum rates of
interest to be charged on credit transactions in connexion with the purchase or val.IISltlon of goods.

1,114. There is nothing to prevent the. States' from exercising their constitutional powers and
regulating consumer credit in.the manner which the Committee has mentioned. However, experience
has also shown how difficult it is for the States to reach ag on, and any
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polidy of tégulation, and the failure of only oite State to- aptes with other States copld lead to 2
breakdown of purposeful gover tal action. Bécduse of the edso with Which oredit trarisaotions
¢an be donducted on an interstate basis, it is scaicely podsible: for' Statéy, doting otHerwiss than in
coticerf, torachieve effective cortrol.

1,115. In any case, the proposed powers over new capital. rafsings and consumer credit recqi\(e
their primary justification as economic powers which the Commonwealth should be able to exercisé,
as the occusion requires, in. the i of achievirig an. integrated economic policy with a high fevel

of employment and free from serious inflationary or deflationary influences. “This is 4 national
responsibility which. cannot be discharged through the individual golities of six States.

RECOMMENDATION As T CONSUMER CREDIT.

1,116. Accordingly, the Committee has. recomménded that the Constitution should be
amended by vesting the Commotiwcalth Parliament with a poter to make laws with respect to hire-
purchase aiid other agreements or transactions entéted into in corftexion. with the sale, purchase, hire
or en¢umbrance of goods whicti involve the making of petiodical paynents or deferment of payment
of the full amotnt payable.

INTEREST RATES IN CONNEXION With LOANS S$BCURED By MORTGAGE O LAND,

1,117. The Committee’s remaining recommendation on economiic midtteis is that the
Commonwealth Parliament should have power t6 make laws with respect to rates of interést and
other charges payable in connexiori with loans obtained upon the mortgage or other séciirity of land.

RATES OF INTEREST AND THE PRODUCGTION OF GOODS AND SERVICES.

1,118. The rate of interest on money borrowed in connexion. with. the. producti‘ox‘x.of goods
and services can be a determining factor in the scale and. sudcess. of the economic activities of the:
borrower. Much borrowing takes place upon the security of r¢al property of the borrower.

1,119. Rutal industties, for example, rely heavily on the provision of credit and primary
producers are substantial borrowers from banks. Actording to statistics which the Commonwealth
Bank of Australia publishes, as at the end of December, 1958, advances of the major trading banks
to borrowers in Australia engaged in the primary industries amounted to £231,500,000 out of total
bank advances of £924,100,000 to resident borrowers. For the most part, moneys lent to primary
producers become a charge on their holdings.

1,120. The Commonwealth may, under its banking power, regulate the rates of intstest which
the trading banks charge. However, extensive borrowing takes pluce outside the banking system, For
example, as at December, 1958, rural advances of the miajor pastoral finarice companies in Australia
amounted to. £97,800,000.

1,121, The emergence of specialized financial institutions has, as the Committée has already
had cause to mention in this Chapter, been one of the promitent features of Australiat economic
developntent in the present century. It has brought about a relutive shrinkaﬁe in the role of the
banking powet at a time when the Commonwealth’s economic responsibilities have Increased. The

esent position where bank rates ¢an be regulated but fiot the charges of other financial institutions
Kz, in the Comndittee’s view, also quite illogical. ‘The reputatiotts of the major lending institutions are
beyond question but, as the scale of lending for productive purposes incréases and the shortage of
capital in Austfalia continues, $ome business enterptised and individual persong will find that they are
~hle to charge very high rates of interest compared with bank rates. This stéte of affalrs can also
become reflected in higher costs. of production with conscqiient disturbing effects on the Jevel and
balance of aggregate expenditure, It is corsit with the C alth's i d ibilities
that loans secured by charge upon real property should be the subject of the national Parliament’s
legislative power irrespective of the description of the lender.

CONSTRUCTION OF DWELLINGS.
1,122, Housing is another activity which occasions national iriterest and, sometimes, concern,

Most Australians, at some stage of their lives, have a direct interést in the occupancy of a private:

dwelling. On the taking of the cénsus in 1954, 92.5 per cent, of the total. population lived in private
dwellings of various kinds. According to thé census, thero were 2,343,000 dwellings in Australia
and of these 1,475,000 were occupied by their owners or purchasers on instelments, The high
proportion of home ownership in Australia is a characteristic which not infrequently oceusions
comment wheft- comparisons' are made with: thé position'in other cotntries.

1,123. Very few dwellings ate compléted ot purchased without thele ownets obtaining financial
assistance, usually by way of thortgage, atid'the rate and nature of home bhilding is, therefore, much
affected by the availability of finance and the terms of its availability,
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1,124, The trading banks are major lenders for building purposes. As.at the end of December,
1958, the total advances of the major trading banks in Australia to resident borrowers was, as the
Committee has mentioned, £924,100,000. Of this amount, £25,000,000 represented advances to
building and housing societies and £89,300,000 was advanced to individual persons for building or
purchase of their own homes,

1,125. Potential home. owners also look to various other sources, both private and
governmental, for funds,

1,126. One of the Commonwealth’s contributions to housing is the War Service Homes scheme
for the provision of homes for Australian ex-servicemen and their families. Capital expenditure
under the scheme was £35,000,000 in 1958-59.

1,127, Under the current Commonwealth and State. Housing Agreement, the Commonwealth
provides finance to the States for housing projects and advancement to. building societies and other
approved institutions for lending to private home builders. In 1958-59, total advances to the States
were £35,800,000.

1,128, Building societies also feature prominently in home construction, There are about
1,700 terminating and permanent building societies. in Australia. Societies are mostly terminating
societies with loans made to them guaranteed by State governments.

1,129. Borrowing for housing purposes takes place on a substantial scale outside both the
banking system and governmental schemes. For example, new loans granted by life assurance
companies in Australia on the mortgage of real estate, have, in recent years, been of the order of
£48,000,000 annually. For the quarters ended September, 1958, and December, 1958, new loans

d e life ipanies were £13,800,000 and £17,700,000 respectively. Most of
the money lent is for housing.

1,130, In addition, moneys are borrowed for housing purposes from miscellaneous sources
including, finance companies of various kinds and persons who have surplus moneys to invest,

1,131. As the. C i has rep dly Australia suffers from a shortage of
capital to meet all demands for capital for nationally important objectives. In the post-war period,
housing has been one of the activities which has suffered severely on this account. In these
circumstances, there is always a tendency for the rate of interest to rise adding thereby to the financial
burden which the home purchaser or constructor has to assume.

1,132, Generally, rates of interest on loans for housing purposes charged by lenders operating
outside the banking system are higher than rates of interest which the banks charge. There is, for
example, evidence of high cost borrowing by persons eligible to participate in the War Service Homes
scheme but who are awaiting finance from that source.

1,133. The Committee considers. that it is for the good of the public of Australia that the
rates; of interest on moneys borrowed on the. security of real estate should be reasonable. Adequate
housing of the nation is still far from a reality in Australia, Commonwealth action directed against
excessive interest charges would make some contribution towards the provision of more adequate
housing. As in the case of the other recommendations discussed in this Chapter, the subject is not one
which. readily lends itself to separate State regulation,

RECOMMENDATION AS TO RATES OF INTEREST.

1,134, Accordingly, the Commi has. rece ded that the Commonwealth Parliament
should have power, concurrently with the States, to make laws with respect to rates of interest and
other charges payable in connexion with loans obtained upon the mortgage or other security of land.

1,135. Tt is to be observed that the proposed: constitutional alteration refers to charges in
addition to rates of interest. This is because moneys made available to borrowers can be charged
against them. in various ways not described as interest.
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PART FOUR—OTHER RECOMMENDATIONS.

INTRODUCTION.

1,136, In this Part, the Committee deals with its ining three dati The
subjects are the exemption from section 92. of certain State charges on interstate road transport; the
formation of new States, as States of the Commonwealth, out of the territory of existing States; and
the required separate State majorities of electors for an alteration of the Constitution under
section 128,

1,137, In- each case, the Committee’s recommendation is primarily concerned to relax a
constitutional position which experience since Federation has shown to be too inflexible. The
Committee believes its recommendations are more in keeping with the evolution of the
Comomnwealth in the twentieth century and yet amply express the concept of Federation.

CHAPTER 20.—INTERSTATE ROAD TRANSPORT.
RECOMMENDATION OF THE COMMITTEE.

1,138, In paragraph 158 of the Report tabled in 1958, the: Committee referred to the
limitations which section 92 of the Constitution imposed on the power of the State to levy charges in
connexion with interstate commercial road trapsport. The Committee poiuted out. that, according
to the present interpretation of section 92, a State could impose charges that were, in the view of
the Court, in the nature of fair recompense for the actual use made of the highways having regard
to the wear and tear caused and the cost of maintenance and upkeep of the highways. It appeared,
however, that a State could not, in fixing charges, take into account the capital cost of providing
new roads or other capital expenditure as distinct from recurrent expenditure incident to- the
maintenance of roads and other facilities used by interstate road transport..

1,139, The Committee has. recommended (1958 Report, paragraph 161) that the
Constitution should be altered to authorize a State, notwithstanding section 92 of the Constitution,
to impose charges in respect of the carriage interstate by road of persons and goods provided that-—

(1) the charges are approved by the Inter-State Commission as being fair and
reasonable having regard to the promotion of interstate trade and commerce and'
the public interest; and

(2) the charges, in their application.to road transport, do not discriminate against the
carriage of persons or goods interstate.

VALIBITY OF STATE ROAD CHARGES AND LICENSING LEGISLATION.

1,140. For many years, the States have imposed various kinds of charges in connexion with
the transport of goods or persons by road across. State: bordets, It was an. acknowledged feature of
the legislation of some States that control of interstate transport was undertaken in the interests of
protecting State owned railways against competition.

1,141, Before World War IL, the State Acts survived legal challenge. On one occasion, in
1933, a Victorian Act, which required motor vehicles using. the. roads of the State in the course of
interstate trade and commerce to be registered under the law of the State which required the payment
of substantial charges upon registration, was challenged as infringing section 92, ' A majority of the
High Court, however, upheld the legislation in Willard v. Rawson (1933) 48 C.L.R. 316.

1,142, Two years later, in O. Gilpin Ltd. v. Commissioner for Road Transport and Tramways
(N.SW.) (1935) 52 CL.R. 189, a majority of the High Court held that a State charge imposed on
vehicles engaged in i trade calculated at the rate of 3d. per ton of the weight of a vehicle
loaded to capacity for each mile travelled within the State, did not contravene section 92.

1,143. In 1936, the Privy Council decided in James v. The Commonwealth (1936) 55
C.L.R. 1, on appeal from the High Court, that the test by which a law should be judged when
subject to challenge based on scction 92, was whether the law interfered with the passage of goods
passing into or out of a State, Section 92 postulated freedom as at the frontier,

1,144, In Chapter 18 of this Report, the Committee observed that the Privy Couneil’s decision
had dramatic effects on Commonwealth and State marketing legislation, The decision did not,
however, bring about the downfall of any State road transport legislation,

1,145. In 1937, a year later, in Riverina Transport Pty. Ltd. v. State of Victoria (193_7)
57 C.L.R. 327, the High Court upheld a Victorian Act which provided a discretionary licensing
system for the commercial carriage of goods by road interstate.
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1,146, The position was, therefore, before the outbreak of World War IL,, that State transport
legislation could' validly impose substantial charges, whether in the nature of registration fees or
charges related to mileage travelled, on vehicles enpaged in interstate trade. Further, the States
could make engagement in interstate road transport conditional upon holding a licence which did
not issue as a matter of right but which might be granted only after taking into account such
matters as public interest and the adequacy of existing transportation services, which would, of
course, include the railways which the States operated.

1,147, In 1949, however, the Privy Council in the Banking Case (1949) 79 C.L.R. 497,
closed an era in the interpretation of section 92 by retiring the test which the Council had
enunciated thirteen years before. in James v. The Commonwealth, 1t substituted a new test for
determining whether a law was invalidated by section 92. The criterion was, according to the Privy
Council, whether in the first place a measure had a direct as distinct from an indirect effect on
interstate trade, commerce and intercourse and if it did, in the second place, whether, in its true
character,. it operated to impose a restriction on that trade, commerce or intercourse. If it did, it
offended against the section, On this view, a restriction which applied, not at State borders but at
sore prior or subsequent stage of interstate trade, could also offend against the section,

1,148, One result of the decision in the Banking Case was to encourage challenges to State
transport laws which had for many years enjoyed immunity. Notwithstanding, in 1950, the High
Court, in a majority decision, in McCarter v. Brodie (1950) 80 C.L.R. 432, upheld Victorian
transport legislation similar to that which the Court had upheld in the Riverina Transport Case in

1,149. But it was eventually held by the Privy Council in 1954 in Hughes & Vale Pry. Ltd.
v.. State of New South Wales (No. 1) (1954) 93 C.L.R. 1, that the New South Wales State
Transport (Co-ordination) Act, 1931-1952, which maintained a discretionary licensing system of
motor vehicles engaged in interstate trade, was a direct restraint of interstate trade and contravened
section 92. The Privy' Council said that none of the transport cases in which the High Court had
upheld State legislation could be regarded as having been approved by the Privy Council in either
James v. The C Ith or the Banking Case, The Council then proceeded to overrule earlier
transport. decisions including Gilpin's: Case, the Riverina Transport Case and McCarter v. Brodie.

1,150, The Privy Council’s decision in the Hughes & Vale Case was a. virtual invitation to
haulier interests to challenge State Transport Acts which imposed charges on interstate haulage,
even though some States made immediate efforts to amend their Acts having regard to jthe Privy
Council’s observations.

1,151, The legislation of three castern. States, New South Wales, Victoria and Queensland,
came before the Court in a catena of cases which involved' the Court in giving decisions on the
validity of both licensing provisions and road charges. The Court held that the licensing provisions
and charges imposed under the State Acts were invalid in respect of their application to interstate
trade and commerce. In other cases, heard at the same time, the Road Traffic Act of South
Australia, imposing significant registration fees, was held not to be validly applicable to vehicles
engaged. in interstate trade.

1,152, The basic case in 1955 was Hughes & Vale Pty. Lid. v. State of New South Wales
(No.. 2) (1955) 93 C.L.R. 127, the other cases being decided in the light of the reasoning of the
Justices in this case.

1,153, On the subject of transport charges, a majority of the Court expressed the view that
a State Act could, in respect of vehicles using the roads of the State in the course of interstate
trade, commerce and. intercourse, impose charges which, in the view of the Court, amounted to no
more than fair and reasonable recompense for the actual use made of the highways of the State
having regard to the wear and tear caused and the costs of maintaining the highways in proper
condition. But no member of the Bench was prepared to concede that a State Act, in fixing charges,
could take into account, additionally, the capital cost of providing new roads or other capital
expenditure on, roads or road transport facilities as distinct from the current expenditure incident to the
maintenance of roads. and other facilities which interstate commerce used..

1,154, In: connexion with the issue of licences to hauliers to engage in interstate road
transport, the decisions' made plain that if a State wished to maintain a system of licensing, except
for unusual circumstances, a haulier was entitled to a licence without hind either in i
with his application or in regard to the terms or conditions which might be attached to the grant of
a licence.

1,155. An immediate result of the cases was that States were obliged to repay to hauliers
exactions imposed under the provisions held to be jnvalid and there has been a series of cases
relating to these matters in which the decision has usually gone in favour of the hauliers,

1,156. Two other legal developments, since the bracket of decisions in 1955, attract
attention.

"1,157. Tnterstate road operators have, in the first place;, challenged legislation of three States
reframed in an attempt to conform with the newly explained legal requirements,
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1,158, The Commercial Goods Vehicles Act, 1955 of Victoria imposed a charge of 3d. per
ton mile, calculated by adding the tare weight of the vehicle and two-fifths of its load capacity, on all
commercial vehicles of load capacity exceeding four tons which travelled on the public highways of
Victoria, The charge was described as a towards cc ion for wear and tear caused.
thereby to public highways in Victoria, All moneys received were to be paid into a roads
maintenance account to be expended only on the maintenance of the public highways. The charge
also applied indifferently to interstate and intra-state vehicles. The charges so imposed were upheld
in Armstrong v. State of Victoria (No. 2) (1957) 99 C.L.R. 28.

1,159. In South Australia, the Road and Railway Transport Act of that State also imposed a
ton-mile charge, in this instance /xd. per mile per cwt. of tare weight, on unregistered commercial
vehicles of 25 or more tons tare weight driven on public roads in the State. In result, the. charge
operated only on vehicles engaged in interstate trade. The High Court held in Edmund T. Lennon
Pty, Ltd. v. State of South Australia (1957) A.L.R, 985, that the charge could not validly apply to
vehicles so engaged mainly b in the ab: of evid there was little in the enactment to
show that the charge was no more than proper recompense for the wear and tear on the roads or
other upkeep. The charge was also discriminatory.

1,160, Very recently, the High Court upheld, in Commonwealth Freighters Pty. Ltd. v.
Sneddon (1959) A.LR. 550, the conviction of a haulier for an, offence against the Road
Maintenance (Contribution) Act, 1958. of New South Wales. The State Act required the payment
of ton-mile charges applicable equally to vehicles engaged in interstate and intra-state trade which
used the roads of the State. The charge, like the Victorian charge upheld in Armstrong's Case, was
calculated by reference to the tare weight of the vehicle and two-fifths of its load capacity. As the
Court pointed out, there was nothing to indicate that the rate comprised, or would yield, any element
representing capital cost and all moneys received were to be paid into a separate roads maintenance
account,

1,161. The second legal development of consequence since 1955 has been the occupation
of the High Court with the question of what constitutes an interstate journey which will gain the
freedom which section 92 offers.

1,162, Yn Naracoorte Transport Co. Pty, Ltd. v. Butler (1956) 95 C.L.R. 455, the
defendant company conducted a road haulage business in Naracoorte, a town in South Australia a
few miles from the Victorian border. A carrier firm, which operated from the Victorian border
town of Harrow, brought 89 bales of wool across the border to Naracoorte. The bales were then
loaded onto the defendant company's vehicle at Naracoorte for conveyance to Geelong, in Victoria.
The company was charged with an offence under Victorian transport legislation for operating a
vehicle in Victoria without a licence or permit. The High Court held that, whatever the motives
of the consignors of the wool in Victoria might have. been in sending their wool from Naracoorte
in South Australia rather than by some service following the more direct route to Geelong which
did not require an interstate journey, the company's vehicle was engaged in interstate trade and
commerce and, therefore, the conviction under the Act should be set aside.

1,163. Two further cases in 1959 deal with the same problem. In Golden v. Hotchkiss
(1959) A.LR. 573, a haulier loaded wool at a station property situate on the New South Wales
side of the Queensland border for transport to Sydney. Part of the boundaries of the station
literally formed part of the border of New South Wales and Queensland and access to the property
by virtue of the road system required a vehicle to traverse for about ten miles a road which was on
the Queensland side of the border. The Court held that the journey from the property in New
South Wales via Queensland to Sydney was one which was protected by section 92..

1,164, The High Court also decided shortly afterwards in Beach v. Wagner (1959) A.LR.
707, that where a carrier transported wool from Queensland to his depot in New South Wales: just
across the border which he then transhipped onto another vehicle for transport to Brisbane, the
carriage to the depot took place in the course of interstate trade.

BoRDER LICENCE..

1,165. Whilst the language of section 92 has remained the same since Federation, it has
been a prolific source of litigation and, in the process of judicial review, the meaning of the section
has greatly changed.

1,166, In 1920, section 92 was held not to bind the Commonwealth but in 1936 it was
held that it did. The State road transport charges which were held. by the High Court to be
validly imposed on interstate transport before the outbreak of World War I, would now offend
the constitutional prohibition. Another feature of the judicial history of the section' has been the
frequency with which individual Judges have differed in result or reasoning in arriving at their
conclusions in particular cases.

1,167. Before Federation, the imposition of customs duties by the colonies on goods coming
from other colonies seriously impeded the natural expansion of trade beyond colonial frontiers
and thereby hampered the development of a continental economy. Border customs houses were
the indicia of what was once described as the barbarism of borderism.
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. 1,168, Section 92 achieved an important objective in putting an end to colonial discrimination
against interstate trade but, as the Committec has shown, it has been attributed a much wider
significance than that. In regard to roads, the section p s the mai of a discreti
licensing system irrespective of its purpose nor dogs it tolerate any attempt to charge against interstate
transport any part of the capital costs of providing roads and other road transport facilities,

1,169: At Federation, the roads now constituting the interstate highways did not have to
bear motorized traffic and that they can do so now has been made possible only by the expenditure
of large capital sums from the public revenues. The subject of roads and road charges was not
consciously .bcfore the Founders who were far more interested, in their time, in the protection of
the State railway systems, then the major means of land transportation.

1,170. Furthermore, the stage has now been reached at which it becomes legally possible,
and not infrequently practicable, where goods are to be transported between two places within a single
State, to first transport those' goods across the borders of a State and then attract the immunity of
section 92 to the journey from outside the State to the intended destination of the goods within the
State. In this way, it is possible to escape the normai incidence of the law of the State relating to
their carriage. :

1,171. One view of the matter is that there is now barbarism of borderism in reverse.

1,172, Lest it be thought that the Committee is levelling unjust criticism at the Courts, it
observe,s that the community is probably paying no more than the price of the use of “ a little bit of
laymen’s language ™ in the Constitution. " A striking commentary on the obscurity of the section was
made by Rich J. in James v. Cowan (1930) 43 C.L.R. 386. His Honour observed, at pages 422-423—

The rhetorical affirmation of sec. 92 that trade, commerce and intercourse between the States shall be
{;hso.ll'xteiy free has a terseness and eclevation of style which doubtl befits the cxpression of a i 80
inspiring, But inspiring sentiments' are often vague and grandiloquence s sometimes obscure. If this
declaration of liberty had not stopped short at the high ding words “ free”, the pith and force
of its diction might have been sadly diminished, But cven if it was impossible to define precisely what it was
from which inter-State trade was to be free, either because a commonplace definition forms such a pedestrian
conclusion or because it needs an exactness of conception seldom achieved where constitutions are projected,
yet _‘ was both y and unsafe. Some hint at least might have been dropped, some distan;
allusion made, from which the nature of the immunity intended could afterwards have been deduced by those
whose lot it is to explain. the elliptical and expound the unexpressed. As soon as the section was brought down
from the lofty clouds whence constitutional precepts are fulminated and came to be applied to the cveryday
practice of trade and commerce and the sordid. intercourse of human affairs, the necessity of knowing and so
determining; precisely what impediments and hindrances were no longer to obstruct inter-State trade obliged
this Court to attempt the i ible task of lying an cxelusive and inclusive definition of a fon to
be discovered only in the silences of the Constitution.

L,173. In the situation which it has described, the Committee comsiders it only just that
those' who use the roads in transporting goods or persons for profit between the States should
contribute to the heavy capital costs of construction and re-construction of roads and facilities
such as bridges and ferries. Though charges imposed on road hauliers may, at least up to a point,
be passed on to passengers or consumers of goods which are transported, nevertheless the incidence
of the charge would fall upon those who have directly derived bencfit from the method of
transportation which has been employed.

NATIONAL IMPORTANCE OF THE ROAD TRANSPORT INDUSTRY.

1,174. The road transport industry has now achieved substantial importance in the Australian
economy. This has been made possible by technological impro s in motor vehicles and the
provision of roads to carry them,

. L,175. In 1955, a Committee known as the Committee of Transport Economic Research
relating to Road and Rail Transport was set up, at the request of the State Road Transport
Authorities of Australia, by the Australian Transport Advisory Council, a body on which appropriate
Commonwealth and State Mini are repr d. The Cc i reported on the national
importance of rail and road transport, in the course of which it stated—

. In connexion with the national transport tasks performed by rail and road transport, the Department of
Shipping and Transport estimates that, in the year ended 30th June, 1955, road transport, ifted 220 million
tons of goods or 75.86% of total tons lifted in Australia, and performed 8,550 million ton-miles of
freight transport of goods or 27.5% of the total ton-miles of freight carricd by all the forms of transport,
In the same year, the Australian railways systems including private railways lifted 55 million tons of goods
including live stock, or 19% of total tons lifted and performed 7,250 million ton-miles of freight transport

or 23.3% of the total t. iles of freight p On the side it is not possible to estimate
the: number of passenger journeys performed by road; but it is certain, from an examination of the bus services,
hire car services, and. private vehicle that iles by road’ ded 20,000 million in 1954.1955.
In that year the number of passenger-miles performed by railways was 6,045 million . . . Much evidence

exists on the pattern of the use of motor vehicles in A and this i that a very
of the transport task being performed by road transport is specialized and that there is no effective substitute for
motor vehicles in the performance of these services. Whatever the costs of such specialized road transport
. - . they are nevertheless economic in the broad sense of being the cheapest and most efficient means of
performing this type of transport.
F.8051/59.—11
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1,176. The Australian Haulicrs' Federation, a body representative of many hauliers engaged
in interstate transport, also emphasized the importance of the road transport industry in a submission
to the Committee. In the course of the submission, the Federation stated— '

. . . the only logical position is that stated by the Commissioner for Main Roads of New South Wales
in March, 1957, as follows;—

Road transport is not an cnemy to be fought at all costs, It is one of the most powerful
factors working for economic progress in the world and because of the contribution it can make to
economic development and' thus to national income, we cannot afford not to take advantage of it in
these fields where it offers direct economy.

The Committee has no quarrel with this view,

1,177. However, the picture of the economic importance of the road transport industry
would be quite incomplete if it were not also mentioned that most road haulage is over short
distances. The Committee of Transport Economic Research reported on this feature of the road
transport industry as follows:—

. It bas been estimated that approximately 85-90% of all commercial motor vehicles are
regularly engaged on short haul work in and around covntry centres and capital citics on average trips not
exceeding 35 miles outward journey. These include vehicles providing feeder services to and from the wharves,
rail heads, airports and between places of producti istribution and ption and all' those vehicles
predominantly engaged in short haul delivery for which there is no other effective form of transport. . . . It
is estimated that in 1954-55 of the total traffic carried by the Australian railway systems, only 7% of
freight was hauled short distances under 50 miles, and, of this total, coal and other mineral products comprised a
high proportion. On the other hand. however, it js estimated that 85% of the total tonnage moved by road
transport was carricd distances less than 35 miles,

1,178, In the Committee’s judgment, the national importance of the road transport services
demonstrates how essential it is that the Australian road network should be developed and maintained
to meet the growing demands of automotive transport,

1,179. For many years, successive Commonwealth Governments have made grants of money
to the States for road purposes. Only this year, the Federal Parliament passed the Commoniealth
Aid Roads Act. 1959, providing assistance to the States over a period of five financial years from 1st
July, 1959, of up to a total of £250,000,000 for road purposes. Payment will be made from the
Consolidated Revenue Fund. In addition, the States and their instrumentalities are committed to
road programmes of substantial order for which the money must be obtained: from their own resources.
According to the Commonwealth Department of Shipping and Transport, a total of £495,000,000
was spent' by road authorities in Australia in maintenance, re-construction and new construction of
roads for a nine years period ended 30th June, 1955. The Australian Transport Advisory Council.
estimated that, in 1956-57, net governmental expenditure on road works in Australia, irrespective of
the sources of funds, after deducting taxes raised for, and paid direct to, road authorities, totalled
£67,500,000 which included an expenditure of £26,600,000 by main road authorities and
£40,000,000 by local authorities.

1,180. Patently, the provision of an adequate system of national roads in Australia is one of
the major unresolved problems confronting the community. The Australian Hauliers’ Federation
referred to the road problem as follows:—

It is apparent to every road haulier and is now generally conceded that the main roads and highways of
the Commonwealth are far from adequate to handle the volume of road traffic which can be envisaged as
developing in the foresecable. future. It is obvious that these roads must be properly maintained and that new
roads must be constructed or existing roads improved. It is the experience of other countries that main avterial
roads must be constructed so as to provide an adequate surface for vehicles carrying heavy loads and with a-sufficient
width to provide a traffic lane for heavy and slow moving vehicles. The provision of s.ch highways requires the
expenditure of vast amounts of public money. It is apparent from the interpretation of the law that the haulier,
in common with all other beneficiaries, must pay his just share: of the cost of providing these highways.

It is our contention that as regards the interstate haulier this becomes simply a question of assessing the
degree of responsibility properly apportioned to the haulier.

The problem is simply stated but has no simple solution. The question of proper allocation of highway
costs among the various groups and classes of beneficiaries is extremely complex and highly controversial but
any attempt to answer the question by an empirical statement is in our contention, illogical and probably illegal.

1,181. Many calls are made upon the resources of the nation, in the current era of dynamic
national development, for an expansion of facilities of many kinds. and the total national income is
simply insufficient to meet all reasonable demands in full. "It is commonly acknowledged that. the
shortage of capital is the greatest single limiting factor in national development planning.

1.182. If account is taken of the entire automotive industry in Australia, it emerges plainly
enough that total governmental exactions. in the form of sales tax and' customs duties on vehicles
and parts, customs and excise duties on liquid fuzl, and registration and road charges, would, if
given over entirely to road programmes, provide the country with a very reasonable system of' major
roads indeed.

1,183, Nevertheless, the functions of modern government are many, costly and vital and
have, for the most part, to be paid for out of revenue derived from taxation or obtained from
loans which ultimately have to be repaid from public revenue. Motor vehicles have,. since their
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eatly days, been the objects of revenue raising taxation and it would be quite unrealistic for
the Committee to proceed on any other assumption than that jt js a matter for governments to
decide what proportion of the general revenues should be allocated to road works.

1,184, It is perspicuous that fi ial ations will. restrict the amount of road work
in Australia for many years to come and that, meanwhile, there will be an unabated strain on the
public purse. If road transport facilities are provided, then the road transport industry must, in
the scheme of things, be prepared to pay adequate recompense for the use of the facilities and so
relieve the general body of taxpayers of some measure of financial responsibility.

1,185, In the circumstances which the Committee has described, the community should not
have to afford the luxury of interstate road transport which, under the present constitutional position,
cannot be required to pay more than a modest rate of charge for maintenance equated to the cost
of maintaining the highways upon which vehicles with interstate destinations travel. L,

THE PROPER CONTRIBUTION OF INTERSTATE ROAD TRANSPORT.

1,186. The Australian Hauliers' Federation submitted to the Committee that the ton-mile
charges, such as various States at present imposed on interstatc road transport, had little
relationship to responsibility for road maintenance costs. Moreover, they involved considerable
difficulties of assessment and policing as, according to the Federation, were shown by the great
expense incurred in administering the ton-mil charge imposed in Victoria under the Commergial
Goods Vehicles Act 1955, The Federation submitted that all the proceeds of taxation on motor
fuel should be given over to road construction and maintenance and it cxpressed its belief that this
was the most equitable form of taxation of road users, interstate and intra-state alike. The
Federation stated—

It is strongly submitted that petrol taxation is the best means available of proportioning charges for road
use to the actual benefit reccived by each road user. It “meters ™ road use on a reasonable and equitable basis
and makes road transport sclf-supporting. “Metering" of facilities is a common commercial transaction. The
Americans use petrol tax as the major source of revenue funds for work on their main roads systems.

The costs of collecting revenue from petrol tax are infinitesimal compared with the costs of administering
the cumbersome ton-mile schemes of the various States. It has been argued that despite the historic purpose
behind. the imposition of petrol tax there is no season why, if beer and whisky is taxed for general revenue then
petrol should not be. We submit that there is a fundamental difference. Duties on beer and whisky are
properly revenuc dutics, Taxes on petrol are taxes on production, Properly then, the revenue collected should
be used to facilitate production and by dedication to road purposes such taxes create improved roads from which
the country’s cconomy benefits as a whole which in turn is reflected in better yields from other taxation returns,

1,187. Of the efficacy of the ton-mileage charges to which the Federation referred, the
Committee’s only comment is that, in their present form, they represent the result of the legal web
which section 92 has placed around State intervention in the field of road transportation.

1,188. On the more general question of the allocation of the whole of the proceeds of
petrol tax to road work, the Committee would point out that, apart from the question of policy
involved in the suggestion that particular revenues should be earmarked for specific purposes, there
is the question as to whether taxation upon petrol without the imposition of road charges upon
interstate hauliers ensurcs that interstate hauliers bear their fair share of the cost of providing and
maintaining roads.

1,189. While giving full credit to the Federation for its sincerity of purpose, the Committee
believes that the Federation’s suggestion amounts in substance to requiring the whole volume of
road traffic to contribute. towards the cost of building and maintaining roads which are of particular
benefit to interstate vehicles, Vehicles not engaged in interstate trade are already required under State
law to pay substantial registration fees which interstate vehicles, as the cases in recent years before
the High Court have shown, cannot be compelled to pay.

1,190. Moreover, as the Australian Road Transport Federation, a body largely representative
of intra-state hauliers, pointed out to the Committze, a substantial segment of intra-state commercial
road traffic also pays higher road charges of various kinds than can, having regard to section 92,
be lawfully demanded of interstate hauliers. The Federation stated before the Committee that
some States had, in recent transport legislation designed to recover road maintenance charges from
interstate: hauliers, imposed the same rates of charge on intra-state road traffic. In this way, any
challenge to the legislation based on discrimination against interstate trade was likely to be averted,
but, at the same time, this had, in fact, resulted in a greater burden being imposed on' intra-state
commercial traffic which still had to. pay other substantial charges such as registration. Although
the Committee. does not regard such a result as bsing a necessary legal sequel to the problem of
evolving valid charges.in respect of interstate road transport, it believes that the misgivings. that the
Federation expressed tend to support that organization’s view put as follows:—

The imposition of a tax on all transport simply because it has the virtue of being applicable to interstate
hauliers is inequitable and unjust and highlights the fact that the collection of a fair and reasonable charge from
interstate road users is a separate problem for which ad Constituti provision should be made,
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1,191, Much the same viewpoint was to be. found in a submission from the Farmers and
Settlers’ Association of New South Wales: which wrote of its concern about the destruction: of roads
and highways by interstate hauliers who did not, in the Association’s view, make a proportidfiate
contribution towards road costs. The effect was, according to the Association, to throw upon the
rural industries an excessive share of road costs. The Association observed—

The cost of copstruction and the extremely heavy cost for maintenance of these much used roads have
drained; in fact exheusted. the flnances aveilable and collectable for this work. Shire rates collected from
land holders. who may or may not use the roads have been incrensed and in many cases they represeat up to £5
for cach bale of wool annually seat. off the property, and this is in addition to another £1 per bale representing
the licence and registration fee of the wool grower’s. truck. . . .

The equitable’ basis of contributions should be from users in proportion to their respective use of roads.
But for a 1,000 acre farmer to pay £100 a year rates, £60 truck and car registration ‘in addition t the petrol
tax on fuel used, is quite out of proportion to the use he makes: of the roads.

The Association recommended a constitutional alteration under which the Federal Government
would be authorized to—

collect licence registration. and uniform. charges on all freight conveyed over roads in: Australia, upon a weight
and mileage basis.

The Association cc plated that the Cc
for road works,

1,192. Additionally, according to an estimate of the Committee of Transport Economic
Research, referred to in paragraph 1,177 above, 85 per cent. of the total tonnage moved by road
transport is carried distances less than 35 miles. Most of this haulage is undertaken in the vicinity
of metropolitan centres. In these areas, the cost of road construction and maintenance is already
well supported by various. taxes, including property rates, and, as mentioned, the vehicles using the
roads pay substantial registration fees and, sometimes, haulage charges as well,

1,193, It is quite apparent that taxes on petrol in substitution for specific road charges on
interstate hauliers would in no way represent a proper contribution towards the construction and
maintenance of roads they use but would strongly favour interstate haulage at the expense of
intra-state haulage. Moreover, the Committee understands that there is little relationship between the
quantity of fuel which a vehicle uses and the amount of wear and tear it is capable of causing to
the highways.

1,194, Irrespective of the various expedients which may be used to obtain revenue for. road
purposes, the Committee considers that there is no case for conceding to one branch of the road
transport industry, a privileged constitutional position in regard to a national problem; The logical
and most straightforward course of action is, in the opinion of the Committee, for the _anstgtuuon
to sanction the imposition of reasonable road charges on interstate transport without distinction as
to whether they are to be applied. for capital road works or merely road maintenance.

Ith would hand over the moneys to the States

STATE RAILWAYS,

1,195, The Committee wishes to say something of the role of government owned railways.
The Committee of Transport Economic Research estimated that about 90 per cent.. of commercial
carriage by road was, non-competitive with railways. In the field of interstate haulage, however
trains and motor lorries compete with each other for the available business. Because of section
92, a State can no longer control the volume and nature of traffic by road, or impose taxes on
interstate road transportation for the purpose of protecting the railways of a State.

1,196. Opinions will differ as to whether compulsory co-ordination of interstate road and
rail services is in the best interests of the community, even if it should tend to produce the result
of lowering transportation costs in Australia. But one thing is clear—capital costs are a_major item
in_the financial profit and loss account of each of the government railway systems. Roads, like
railway tracks, are costly capital items but under the current interpretation of section 92, a. State,
ar perhaps. more accurately the taxpayers, and not the hauliers have to bear the capital costs.

1,197, Figures of the Commonwealth Bureau of Census and Statistics show that in 1956-57,
government owned railways in Australia sustained: a total net loss of almost £24,000,000 of which
£19,500,000 constituted interest payments, In 1957-58, interest payments absorbed £21,200,000
of a total net loss of £28,900,000." The Australian Transport Advisory Council estimated that in
1956-57, after taking into account such. things as contributions towards freight and fare concessions,
total railway costs to the order of £32,100,000 were borne by Australian governments. ‘Thus, at tpe
present time, interstate road transportation has the advantage, compared with the railways, of relief
from a substantial burden of capital costs. which the. community is called upon to bear instead.

1,198, State railways are nat, moreover, at liberty to select the types of freight that they
will' carry and not infrequently the carriage of passengers and freight on some country lines is
unremunerative but the service continues because it is in the interests of development that it should.

RECOMMENDATION,
1,199: The. conclusion that the States should have the power to make jnterstate' hauliers
using the State highways pay reasonable road charges caused the Committee to consider how ektensive
the discretion of a State should be in imposing rates of charge.
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1,200. Federal history shows that the nation gains from the promotion of trade and
commerce between the States and the Committee. has recognized that the road transport services,
including their interstate components, perform a valuable economic function. In the circumstances,
and since the recommendation involves some relaxation of the application of section 92, the
Committee thinks, that the right of a State to impose road charges on interstate transport should
cary with it a safeguard to prevent the imposition of charges so heavy as to retard the activity.

1,201, By expressing' the proposed power in such a way that the State may only impose
1easonable charges on the carriage interstate by road of persons and goods it may then be left to the
Courts btlo decide, upon a challenge of validity, whether the charges which a State imposes are
reasonable,

1,202. The Committee doubts, however, whether the courts of law should have to examine
the details of such legislation in order to be satisfied that the charges are in fact reasonable. On
little more than a cursory study of road problems, it becomes only too apparent how complex and
technical it is to calculate the cost of providing and maintaining roads and other road transport
facilities, and the amount of wear and tear which vehicles of different types, capacities and speeds
can cause to roads which vary according to method of construction, condition and situation. In
the Committee’s judgment, it is more appropriate for a specialized authority than for a court in
the traditional sense to. discharge the function of inquiry and decision whether road charges are

fair and réasonable. [

1,203, Neither, in the opinion of the Committee, should the validity of a charge depend on
the accident of litigation. Tt appears to be better in the interests of governments, industry and the
community that a State charge. should have the imprimatur of approval before it becomes. operative.

1,204. In Chapter 17 of this Report, in connexion with restrictive trade practices, the
Committee mentioned that the Constitution already provided for an Inter-State Commission. The
Committee advocated the re-establish of the C ission and' the vesting in it of the power of
inquiry as to whether restrictive trade practices are contrary to the public interest as a condition
precedent to the exercise of a proposed Federal power over restrictive trade practices.

1,205. The Inter-State Commission would also be an appropriate authority to decide whether
rates.of charge on interstate road carriage, which any State proposed to make, were rcasonable, The
Committee pl that the Commission would include members with a wide knowledge of
economics, commerce and accountancy-and it would enjoin that body to have proper regard to the
promotion of interstate trade and commerce and the public interest when considering an
application from a, State. The Commission would also be free to consult appropriate authorities
and experts on roads in order to arrive at equitable decisions,

1,206. A further safeguard which the C proposes, having regard' to the historical
background of the section explained earlier in this Chapter, is that no State charge should discriminate
dgainst the interstate carrier, A State would not then be able to impose heavier rates of charge
on interstate haulage than it imposes on haulage within the confines of the State.

1,207. Accordingly, the Committee recommends that the Constitution should be altered
to- atthorize a State, notwithstanding section 92 of the Constitution, to impose charges in respect of
the carriage interstate by road of persons and goods provided that—

(1) the charges are approved by the Inter-Statc Commission as being fair and
reasonable having regard to the promotion of interstatc trade and commerce
and the public interest; and

(2) the charges, in their application to road transport, do not discriminate against the
carriage of persons or goods interstate,

THE COMMONWEALTH. AND ROAD CHARGES.

1,208, The Commonwealth has, under section 96 of the Constitution, for many years made
grants. of assistance to-the States for road-building.

1,209. Such' road-building as the Cc Ith has engaged in directly for its own
purposes, as for example in the Territories, has not attracted. the problems of section 92 but it
is concejvable that the Commonwealth. conld: become more directly concerned with road
construction in the States in exercise of its constitutional powers, including the powers to make
laws with respect to interstate and overseas trade and commerce and defence. If the Commonwealth
were to- build’ roads which interstate commercial traffic used, the Committee has no doubt. that the
Commonwealth should, upon obtaining approval of the Inter-State Commission, also- be able to:
impose tharges which include a component for capital costs without infringing section 92.

1,210. In the absence of evidence that the Commonwealth proposes to engage in interstate
road works, the Committee has not, however, made any recommendation.
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SECTION 92 AND CHARGES ON OTHER FORMs OF TRANSPORT.

1,211. The Committee’s recommendation is confined to the charges: payable by interstate
road transport on which there has been so much litigation.

1,212, The Committee is aware of indications in some recent judgments in the High Court,
as for example, in Armstrong v. State of Victoria (No. 2) (1957) 99 C.L.R. 28, per Dg'xon cJ.,
at pages 43-44, that charges for the use of other government owned or controlled facilities, such.
as wharves and shipping facilities and aerodromes and aviation facilitics, also have to satisfy
section 92,

1,213, No litigant has yet relied on section 92 in an endeavour to upset charges so far
imposed in these other areas of transport and the extent to which section 92 would affect their
validity remains obscure. Tn the absence of legal challenge, the Committee has confined its
recommendation to road charges.

CHAPTER 21.—NEW STATES..

RECOMMENDATION OF THE COMMITTEE.

1,214, As the Committee observed, in paragraph 165 of its 1958 Report, section 121 of the
Constitution provides that the Parliament.of the Commonwealth may, upon such terms and conditions
as it thinks fit, admit new States to the Commonwealth or establish new States. Under section 124, a
new State may be formed by separation of territory from an existing State but only with the consent of
the Parliament of the existing State. A new State may also be formed by the union of two or more
existing States or parts of States but. again only with consent of the Parliaments of the States affected.

1,215. The Committee expressed its belief that section 124 had operated as a barrier to the
formation of new States from the territory of an existing State. The Committec: considered that, if
a majority of electors both in the area of a proposed new State and in the State as a whole, supported
the formation of a new State, it should not then require the approval of the Parliament. of a State
before the new State can be established as a membzr of the Commonwealth,

1,216, The Committee has recommended that the Constitution should be altered by making
provision in Chapter VI. as follows:—

(1) The Commonwealth Parliament should: have power to form a new State by separation
of territory from a State or by the union of two or more States or parts of States
if a majority of electors in the area of the proposed State and a majority of electors
in the whole State or, in the event of there being more than one State affected, a
majority of clectors in the area of the proposed State and majorities of electors in
each State affected, vote in favour of the formation of the proposed State,

(2) The Parliament may establish a new State within three years, or such other period
as the Parliament determines, from the holding of the referendum which the
Committee contemplates.

(3) Electors qualified to vote at a new State referendum should be the persons qualified
to be electors of members of the House of Representatives,

(4) The Parliament should have power to make such laws as are necessary to deal with
all matters. in connexion with the formation of a new State in accordance with
the provisions of the power now proposed, including the determination of the area
and boundaries of a proposed State, the framing and submission of the question
of a new State to the electors, eligibility of electors to' vote and the terms and
conditions on which a new State may become a State' of the Commonwealth,

HISTORICAL BACKGROUND TO THE FORMATION OF NEW STATES.

1,217, Eight years before Federation, Sir Henry Parkes wrote—

As a matter of reason and logical forecast, it cannot be doubted that if the Union were inaugurated. with
double the number of the present colonies, the growth and prosperity of all would be more absolutely assured. It
would add immeasurably to the national importance of the new Commonwealth, and would be of immense

d ge to Western A lia, South' A lia, and Q h , if four or five new colonies were
cut out of their vast and unmanageable territories.

—(Fifty Years in the Making of Australian History, at pages 609-610.)

1,218, In his book, The Making of The Australian Commonwealth, Bernhard Ringrose Wise, a
deleghié at the Convention Debates in 1897-98, alse echoed the view which Parkes expressed some
years earlier. He wrote, at page 331—

The remedy for the defects of the Constitution is to be found rather in the extension .of federal powers,
with an ion of local g by ivisions of the larger States. Only by this means will be secured
that * enlargement of the powers of self-government of the people of Australia ® which was the declared object
of the Constitution,
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1,219, Professor W. Harrison Moore published his book The Constitution of the
Corpmonivealth of Ausiralia in 1902, the year following the inception of the Commonwealth. He
too envisaged that the future of the Commonwealth could involve a re-arrangement of territories and
he observed that it was improbable that the present political divisions were final. In these
circumstances, it was natural, he said, that the Constitution should contain provision for the
surrender of territories to the Commonwealth, the re-adjustment of the boundaries of existing States,
and the erection of new States either by union or sub-division of existing States or by establishment
out of territories which have been surrendered to the Commo Ith., ~ Besides foreshadowing the
creation of further States, Professor Moore's commentary bears repeating because of its allusions to
contemporary feeling about the formation of new States. Professor Moore wrote, at pages 587-588
of the second edition of. his book—

The: Commonwealth of Australia started on its career in circumstances different from those of the United
States or the Dominion of Canada, in that its territory was co-terminous with the territory of the States, and that
the partition of the Continent amongst the members of the Union left no part of it outside the federal system,
Some of the Colonies, however, were of unwieldy size and possessed a vast unsettled territory, and
. . the readjustment of territory was mooted from time to fime. Thus, with eyes on Western
Australia and South Australia, it was suggested that such Colonics should consent to a partition
which would. place their unsctiled and distant territory in the hands of a central government for the benefit of all
Australia. Again in the Colony of Quecnsland, separate and flicting interests were developed, and duced'
political conditions which were believed to require a division of that Colony into- two or three Colonies. The
re-adjustment of the boundarics of New South Wales and Victoria so as t0 include the Riverina in the latter
Colony, the ercction of a new Riverina Colony, and the clims of aggrieved areas for separation from: an
unsympathetic capital, were among the political murmurings. In » country us yet so sparsely scttled as Australia,
it is improbable that the present political divisions are final,

1,120. Clauses providing for the and ion of new States to the
Commonwealth were adopted by the 1891 Convention with very little debate, One of the clauses
specified that the formation of a State in the territory of any existing State should require the consent
of the State Parliament affected.

1,121. The subject of additional States was resumed in the Convention of 1897-98. A
substantial part of the discussions in 1898 was taken up in considering how the proposed: new State
clauses would affect Q land. Q land was not rep i at the Convention, largely
because of the existence of a:division of interest and aims between the northern, central and southern
parts of the colony, which. pr d ag) being obtained on rep ion from the colony.

1,222, One of the delegates at the Convention, James Thomas Walker, of New South
Wales, col i on the ab of Q land ref ion as follows:—

We are all aware that one of the reasons why Queensland is not with us to-day is that in the Parliament
of that colony the members for the Central and Northern Divisions voted against the Federal Enabling Bill. because
they were ofraid, from the way in which the measure was introduced, that Queensland would be made one

and that the b of the Federal Convention would therefore be lurgely clected' by people resident
in the Southern Division of the colony. In that case, they feared, if clause 117 became a part of the Constitution,
they would be deprived of the right of petitioning Her Majesty which they now have. It may be, perhaps, in the
ion of h b bers that on the 9th April 1 presented at Adelnide a petition to the Convention
from the Central Q land Territorial ion League, That petition has had the attention of the Queensfand
clectors, and has not been dissented from. I think it would be well if I read a few extracts from it, showing the
grounds on which the petitioners desire that a new clause shall be inserted in this Constitution so as to facilitate
the entrance of Q into the Ci Before doing that I' may mention that the colonies of
Victoria. and Queensland were separated from New South Wales on petition, and without the approval of the
Parliament of New South Wales, In fact, Victoria would never have been able to secure separation from Néw
South Wales if the consent of the New South Wales Parliament had been required. At the time Queensland was
made into a separate colony, Her Majesty, as will be seen from the extracts 1 will presently read,. reserved the
right to separate Queensland into two or moare colonies.

—{(Convention Debates, Melbourne,. 1898, Vol. II,, at page 1,690.)

1,223, Edmund Barton, the leader of the Convention, acknowledged the Queensland problem
in the following words:—

This is a very prickly subject, because if you endeavour to keep alive the present power of delimiting and
subdividing Queensland without the consent of its Parliament, and import this into the Constitution, the danger
arises whether, if you secure the assent of cither Northern and Central Queenstand to the Constitution, you: may
not alicnate a Jarge majority in Southern Queensland. Again, the difficulty would arise, and I confess it is still a
difficulty, that if you keep in this Constitution a provision which the assent of the Parliament of a
colony before that colony can be subdivided, that gives the majority in Southern Quecnsland powers over the
minority in Central and Northern. Queensland which they do not wish to be denied, and it might make the
Constitution distasteful to them. As far as 1T am concerned, I do not like to handle the subject, It may be that
before: much time has elapsed Queensland will have got rid of this difficulty and will have agreed to some form
of separation.

Wich ad

—(Convention Debates, Melbourne, 1898, Vol. L, at page 700.)

1,224, At a later stage of the Melbourne session in 1898, the Convention considered a proppsa!
to insert a separate clause in the Constitution to cater for the possibility of Queensland being divided
into separate colonies by virtue of the exercise of Her Majesty’s prerogative or under any Statute,
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Upon Barton undertaking to seck the views of the Premier of Queensland, the debate was.adjourned,

Later, the Queensland Premier advised the Convention that he feared the clause, if passed, would.

injure the cause of Federation in Queensland, whereupon the Convention rejected the proposal.

1,225. The clauses eventually agreed upon were not gréatly different from those first approved
in 1891, They are now sections 121 and 124 of the Constitution.

' . CONSTITUTIONAL PROVISIONS..

1,226. From views expressed to the Committee, it is clear that an air of mystery surrounds
the application of the new State clauses of Chapter VI. of the Constitution, This Is, in part,
attributable to the rather fragmentary nature of the sections but it also arises because, in spite of
contemporary predictions, the provisions have lain dormant since Federation.

1,227, Section 121 is the first of the relevant sections. It vests in the Commonwealth
Parliament, alone, the power to admit or, establish new States as part of the Commonwealth.

1,228, The section reads—
121. The Parliement may admit to the Commonwealth or establish new States, and may upon such
admission or establishment make or impose such terms and conditions, including the extent of representation
in ecither House of the Parliament, as it thinks fit.

1,229. Questions arise as to the exact scope of the section; one being whether the power of
the Commonwealth Parliament to attach terms and' conditions to the entry of a new State would
enable it to affect the division of legislative power now existing between the Commonwealth and
the original States under the Constitution. The preponderence of opinion seems to be that a new
State would not be in a different position to existing States and that, after its entry into the
Commonwealth, a new State would enjoy equality of status with the other States, except to the éxtent
that explicit provisions of the Constitution apply only to original States. For the most part, these
provisions are not concerned with Commonwealth legislative powers. At least it seems reasonably
clear that section 121 does not authorize the Commonwealth Parliament to exercise greater
substantive legislative power with regard to a new State and its territory than it may with regard to
original States.

1,230. Another matter giving rise to some doubt is whether the representation accorded a
new State in cither House of the Federal Parliament has any bearing on the operation of section
24 of the Constitution under which it is now provided, among other things, that the number of
members of the House of Representatives should be twice the number of senators. The Committee
has, of course, recommended, elsewhere in this Report, a constitutional alteration to remove the two
to one ratio from the list of constitutional directives.

1,131, Section' 124 is specifically addressed to the formation of a new State out of the
territory of an existing State. Whilst the Commonwealth Parliament may form a State out of ekisting'
State territory, it may only do so, as' the Committee has already observed, with the consent of the
Parliament of the State affected. Where a new State is carved out of the territory of two or more
existing States, then the consent of the Parliament of each of the States affected has to be obtained
before the State can be established under the provisions of section 121,

1,232. Since, under Chapter VI. of the Constitution, a new State formed from. existing State
territory has to receive the approbation of both the Commonwealth and the State Parliaments, various
questions of procedure and substance may arise on which there are, at present, unresolved doubts.

1,233. Section 124 reads—

124. A new State may be formed by scparation: of tesritory from a State, but only with the consent of the

Parliament thereof, and a new State may be formed by the union of two or morte States of parts of States, but
only with the consent of the Parliaments of the States affected:

1,234, Section 123 is sometimes mentioned in connexion with the formation of new States.
It provides—

123, The Parliament of the Commonweaith may, with the consent of the Parliament of a State, and the
approval of the: majority of the electors of the State voting upon the question,, increase, diminish, or otherwise
alter the limits of the State, upon such terms and conditions .as may be agreed on, and may, with the like
consent, make provision respecting the cffect and operation of any imcrease or diminution or alteration of
territory in relalion to any State affected.

1,235. By reason of this section, changes in the territorial limits of a State must, therefore,
have the consent, not only of the Parliament of the State, but also of the- electers of that State.

1,236. On one view, the creation of a new State out of existing State territory affects the
limits of an existing State, and the formation of the new State must, thercfore, have the. additional
approval of the clectors of the State under section 123,

1,237. In the Committec’s opintion, section 123 relates to the alteration of State boundaries
independently of the formation of new States, as for example, if the question arose of severing the
Riverina area of New South Wales so that it might become part of Victoria. But, whilst the.
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Committee_does: not accede to the viaw that the consent of the State Parliament without the
accompanying approval of the electors is insufficient, it acknowledges tl}at there is some difference
of view, adding further to the uncertainty as to how the constitutional machinery for new States should
be put into operation,

NEW STATE AcTIviTY.

1,238, New State interest ran high in Queensland during the Federal Debates. As the
Contmittec has mentioned, the Convention received the Premier of Queensland’s telegram in 1898
advising that the inclosion of a clause in the Constitution to preserve the power of the Queen' to
subdivide the colony, if it should enter the Federation, would prejudice the prospects of Federation
in Queensland. At the same time, the Presidents of the Northern and Central Separation Leagues
telegraphed their support of the proposed clause, In 1887, the North Queensland Separation League
went $0 far as to serd a delegation to England to put its case for separation to the home government.

1,239. Various political parties in the State of Queensland have pledged themselves in
support of the creation of new States right up to the time of the last election in 1957. In 1910,
the Queensland Legislative Assembly, by motion, expressed its opinion that the time had arrived
when Queensland should be divided into three States and that central and northern Queensland
should be granted scparate constitutions. Exccutive action did not follow the resolution and, for
selétal yedrs afterwards, new State agitation was rather desultory, coming once more to the fore
wheh, in 1922, the passage through the Legislative Assembly was achieved of a motion in which
the State Parliament opined that the time had accrued to remodel the Commonwealth Constitution to
provide for the subdivision of Australia into a greater number of self-governing States and to
provide, further, for some easier method for the people, living in possgb]c new State areas, fo obtain
self-government. The resolution urged the Prime Minister of Australia to take steps to bring about
the constitutional reform. However, constructive action did not ensue.

1,240, A revival of new State interest and activity has taken place in Queensland since the
end of World War II. At the opening of the new State Parliament in 1948, the Governor said
that, to have a properly balanced Commonwealth Parliament, there should be at least three States
across the northern portion of the continent—a view which the then Premier of Queensland repeated
in the Parliament in the following year. o

1,241, In 1948 also, another new State movement was formed in Queensland, culminating
in 1955 in the launching of the New State for North Queensland Movement, a body which expressed

its views. to th¢ Commi Another Qi land movement active in recent years is the Capricornia
New State Movement, which has its. headquarters at Rockhamp Re ives of this
Movement appeared before the Cominittee.

1,242, Each of the Q land Mo complained that no sut ive action had been

taken by the Parliament of the State in response to new State agitation over a long period of time.
Each informed the Committee that the extent. of public feeling about new States in Queenstand had
never been subjected to test by the taking of a referendum of electors anywhere in the State.

1,243, Organized rhovements for the formation of new States first arose in New South Wales
after the end of the Great War under the leadership of the Northern New State Movement.
‘They gained such momentum in the early *twenties that the Government of that State appointed a Royal
Comniission in 1923 to examine proposals for the establishment of new States. In the previous year,
the Legislative Assembly had resolved that the creation of a new State in the New England area
should be considered by a Federal Convention to be summoned for the purpose. The Commission
almost extinguished the ardour of new State supporters by reporting unfavourably on the formation
of new States in New South Wales. In the Commission’s opinion, the creation of new Statgs, as
proposed, would have increased the cost of government and taxation to be paid by residents in the
proposed areas and it also felt. that many of the benefits claimed by the advocates of new States
could be obtained by an extension of local government and by further decentralization in
administration.

1,244, About this time, it was questioned whether the consent of a State Parliament should
Be obtained befdre the Cominonwealth undertook any dction to form a new State from existing State
territory or whether the Commonwealth should first indicate that it would form the State and specify
the terms and conditions of its admission to the C 1 In a letter in 1922, Prime Minister
Hughes stated that the Commonwealth could hardly be expected to initiate legislation until the
proposal for 4 new State had assumed a very concrete state acceptable to the State Parliaiment. In
1923, Stanley M. Bruce, the then Prime Minister, in reply to a communication from the New South
Wales Government conveying the text of the resolution urging the holding of a Federal Convention,
said that the first step which would appear necessary was that the Parliament of a State should
affirm, not only the principle that the partition of the State was desirable, but also the terms thereof,
A Federal Convention was not needed to deal with the situation in view of the State Parliament’s
legal position: under section 124 of the Constitution.

1,245. A widespread resurgence of new State agitation occurred in New South Wales during
the dupression years which culminated in the appointment by the State in 1933 of a Royal Commission
iii the person of H. S, Nicholas, to inquire into areas in New South Wales suitable for self-government
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as States of the Commonwealth, The Commissioner reported, in 1935, that two ar i
) L, 2 eas, one in the
north and the other in the central western part of the State, were suitable for the formation o isw
aigtef. tHe recommended the taking, of a referendum: in each of the areas, to ascertain the opinion of
electors.

1,246. The Nicholas recommendations. did not receive.unqualified accept i
and new State activity dwindled to a negligible level. 9 coplance in any quasters

1,247. In 1948, new State feeling revived in New South ‘Wales as. well as in Queensland

;geds thde fNew E;!gland'tNew State M}cl).vimentlévais launched at Armidale. The Movement lgis agfi:éiy
sed lor parliamentary action which. could lead to the fi ion: i

The morthorr: oren 1y actior by the Nicholas o o the | I(I)Irmanon of the State of New England in

Rovar Commission oN THE CONSTITUTION,

1,249, Another contribution to the problem of obtaining the creation of new States from

existing State territories, was made by the Royal Commission on the Constituti ich
the Orrannts teritori i;: oy 3 e Constitution which' reported to

1,250. The Commission recommended a constitutional alteration which would enable 2 new

State to be established on the basis of popular approval as an alternative to' the approval of the
s .

Parliament of that State. The C dation i dered : p .
this Chapter, o1 is in. some- detail later in

REASONS ADVANCED FOR THE FORMATION OF NEW STATES.

1,251. In the course of its inquiry, a number of reasons were i
c A put to the Committee why there
:Q:Suolg be new.tSt.ates tm the Corgmon}\"ve:}!llt . The Committee will do no more than repeaty those
ons, since 1t is not concerned with the question whether new Statés shi i i
specific areas of the Commonwealth, K s should be established in

1,252, Representatives of the North Queensland New State Movement submitted as follows;—

We submit that the unbatanced pattern of Australian population, whereby nearl o ]
population is centered in an area south of a line Tunning, fnfmF| Brisbane to P;-tnAug}'usf(%ux;r?fmSosu?lf {xl;s;l;;ii:e
prevents lh}: spirit and intention of Chapter VL. of the Constitution being implemented. Even before Pederaliox;
and ever since, the of the C Ith into smaller, more compact, and more: manageable States
has'bcen‘ sought by tens of thousands of people living in areas remote from Australia’s Ppresent and over-congested
capitals, Thls subdivision has been sought with cqual enthusiasm by serious and ‘thoughtful minded residents‘
of the capitals themselves who have. not only realised the. threat implicit in modern nuclear war to congested:
population a'nd industry, but !mve‘ also realised that sound, vital, imaginative and prosperous government would
result from it .., The importance of subdividing the Commonwealth into smaller and- more manageable
glatets_ and’ the c;nsequcnt importance of reviewing the Constitution so that their establi may be. facilitated
s:rsn ml;:-?:e?rz fﬂci-f:w:rgcd upon. Federal and State Governments in the past: these arguments advanced are

“The admission into. the Cq of new S ign States
. he 2 nto. t would cause the greatest.

possible dlﬂ‘usmn. of ~p0]lt‘ltal and economic power which js cs;enﬁa] to the maintenance gof the
frccdo{n of the mdlvxdual‘and which is the only alternative to the development of an' arbitrary
despotism ruling over an irresponsible people.

“The creation of new States in. Australia would. ensure 2 more istributi i

‘ R in: . even distribution of
and of. industry over the entire fertile areas. of the Ci us i in it: populnt}cn
decreasing the Provocation it offers to crowded Asian ies by its'undi d and und lated
areas, and making it generally more defensible.” i h

“The creation of a new State would benefit not onl}

f y the arca concerned, but' also conduce:
to the progress, prosperity and safety of the whole Australian, Commonwealth ‘u'nd to the general
good of all Her Majesty’s Australian subjects in every State' and Territory.”

** The creation of new States would provide a permanent indefeasible d i
" The ¢ ovide a evolution of government,
thus bringing it nearer to the people and making it' more democratic, more efficient and lessgexpensive."

1,253. Capricornia New State Movement representative: i i

1 y A s said they were in no doubt
concerning the urgent necessity for the creation of a new State in central Quyeensland and that th;
Movement based its views on the following points:—

1. Any area of reasonable size: and population in Australia is entit)
5 . ble | I o ed: to see,

provided it can dcmgnsi.rate within_reason its ability to survive as on. economic cmity.‘s Clr;:lee)f g‘n":}ler:;n e‘:;‘:;
C I bviously intends that this should be so. '

Governments in the areas concerned, having as they would, no other § i

v s ! concerned, h interest but to. improv
territory WIthm. (henrv respective jurisdictions. We sec no other way to protect the high stasd?meisa:fd 15?3"31:?3
we have established in this country and. which, doubtless, given the opportunity; we can still further inii)rovc
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3. In the interests of Constitutional progress we must have more States. It is no easy matter to secure
Copstitutional amendments under cxisting conditions, as it is necessary to sccure not only a majority vote in the
clectorate, but any' supgested ‘amendments must also be carried in the majority of States. As fhings are now,
this requires. a majority of at least four States to two. Circumstances have: changed since the original Constitution
was framed and it is a matter of some urgency that the people should have some greater opportunity of securing
ashift. of authority, where the majority of electors deem it necessary,

- 4. The government direction of local affairs by remote control has never been successful in any part of
the world at any time. It leads to injustice and dissatisfaction, it retards progress and is liable to bring aulh_ority
into disrepute. It is.as important to have local matters placed in the hands of a Losal Government as it is to
have' national, matters placed in the hands of the Federal Government Both of these propositions need urgent
attention:.in Australia and the necessary constitutional amendments should be placed before the people at the
earlicst' possible date. We respectfully submit that the creation of new States s of prime importance, as it must
make' the passage of other equally important measures much easicr of attainment.

1,254. The New England New State Movement advocated the subdivision of the Stau} of New
South Wales. to decentralize government, administration, finance, industry, population and
development and to enable citizens remote from the existing seat of State government to participate
more effectively in the management of their own affairs. The Movement's representatives stated that
New Zealand declined to join the Federation because it felt that democratic government, to be
efficient, had to be within sight and hearing of the people. Remoteness from the seat of government
largely reduced the possibility of any infl being ised by distant consti 5 1,200 miles
of ocean lay between New Zealand and Australia,

1,255. H. S, Nicholas, who conducted the New South Wales Royal Commission on New
States in 1933-34, later summarized the arguments for the formation of new States, put before one or
other of the Commissions, including the: Royal Commission on. the Constitution, which dealt with the
matter of new States, as follows:—

« + .« (1) that it would be easier to obtain a majority of States on a referendum if there were an odd
number than as. at present when a majority is equivalent to two-thirds; (2) that the powers of the Commonwealth
Parliament would be increased if a larger proportion of the trade of the Commonwealth was inter-State; (3) tpat
on the precedent of South Africa and of local government in Australia the government of an area. whctt'ler shire,
county council or province, would not be efficient if its powers were liable to be curtailed from time to time by a
Parliament, whether of a State or of the Commonwealth, and would not attract men of ability and of public spirit;
(4) that the powers of local government bodics in New South Wales are precarious and' limited. That no

itution would be satisf; y unless it had the same: degree of permanence as that of a State; (5) that in
Statcs as large as New South Wales and Queensland, 2 Parliament sitting in the State capital did not give adequate

ion to distant i ies and was. out of sympathy with rural needs; (6) that new States in New South
Wales or Queensland would improve the composition of the C ith Parliament, both in the Scnate and
in the House of Representatives, and would create a better informed interest in public affairs; (7) that residents
in New South Wales suffered from the: di ges of ization and. of a division of powers at the
same time.

—(The Australian Constitution, Second Edition, at pages 96-97.)

NEED FOR CONSTITUTIONAL CHANGE.

1,256. As stated, the Committee was not concerned wigh the merits of.forming a new State:
in particular areas of the Commonwealth, but the argumentation put before it and the history of
new State activity leaves. the Committee in no doubt that the Federal Constitution should provide
some more effective means of determining whether the Commonwealth should be divided into more
than six States.

1,257, The history of Australia over a substantial portion of the last. century is largely one of
the division of. the continent into separate self-governing units. Only 75 years before Federation, the
original colony of New South Wales covered the whole of eastérn Australia and the. area. now
occupied by South Australia and the Northern Territory. New Zealand was also linked with New
South Wales. The British authorities granted separation to Tasmania in 1825 and the Colonial Office
authorized the settlement, by private initiative, of a hitherto unsettled area of New South Wales,
which was proclaimed the colony of South Australia in 1836, New Zealand: was definitely separa@d
from New South Wales in 1841. Ten years later, Victoria obtained its separation, to be followed'in
1859 by the blish of Q d as a sey colony. In the early 1860’s, there was a
proposal for a colony, to be called Albert, in the Riverina area of New' South Wales, but the

roposal did not come to fruition. The Northern Territory was added to South Australia in 1863,
lb)ecomi‘ng Federal territory in 1911, Western Australia, first annexed by Britain in' 1829, was always
a: separate seitlement. Separation came about in- Australia in response to petitions and vigorous
agitation' in areas. remote from the original seat of government at Sydney. ~As the New England
New State Movement submitted, the process of territorial subdivision was a direct rgsplt o§ hlsgoncal
experience which demonstrated the need for decentralized government and administration in the
interests. of settlement and development. and in order to facilitate the participation® of local people in
the processes of government. Yet, since Federation, no new' State has been formed, although the
formation of new States is entirely consistent with the federal concept of government.
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1,258, In pre-Federal days, practical expression could be given, to popular movements for
independence because the question was determinable in. the last tesort by the sovereign Parliament
at Westminster and not the parent colony. The home-land authorities were also anxious to foster
effective responsible colonial government,

1,259, In the light of early Australian history, the Founders' expectations that further
independent areas of government would: emerge with the growth of the Commonwealth, is. casily
understandable and the constitutional. machinery which the Founders provided seemed. to offer,
at the time, a satisfactory way of making provision for future new States. The. Founders had before
them the example of the United States’ Constitution which provided, as it now provides; for both
Federal and State action in the formation of a new State out of existing State territory.  Atticle IV,
section 3, of the United States Constitution reads—

New States may be admitted by the Congress into this Unioi; but no new State shall be formed or erccted
within the Jurisdiction of any other State; nor any State be formed by the Junction of two or more States, or
Parts of Stites, without the Consent of the Legislatures of the States concerned as well as of the Congress.

1,260, As the Committee recorded in its 1958 Report (paragraph 166), the new State. clduses
of the Constitution have not been applied because Parliaments if: each. of two States affected have
proved unresponsive to representations of New State Movements for the formation of new States out
of existing State territory. No State Parliament has yet been motivated to conduct a referendum to
test the reaction of the electors. In the Cominittec’s opinion, the misgivings which New State
Movements have felt about the effectiveness of the present constitutional position are justified.
Section 124 of the Constitution has, by mere existence, frustrated any possibility, so far, of the
realization of new State sentiment,

1,261. In the ci which the Commi has outlined, the Constitution should, in
its opinion, be altered so that the question of forming a new State out of existing State territory
does not rest entirely on inducing State Parliaments to take action but also allows for direct expression
of popular will. At the same time, no proposed constitutional alteration should tolerate the abrogation
of the interests of an existing State.

PROPOSALS FOR CONSTITUTIONAL AMENDMENT.

Proposal of the Royal C 2 on the Constij

1,262. Most of the members of the Royal Commission on the Constitution favoured a
constitutional alteration under which the Commonwealth Parliament would have power to create a
new State from existing State territory if separate majorities of electors in the area of the proposed’
new State and in the whole. State voted in support of its creation. Where not less than two-fifths, but
fewer than one-half, of the votes cast in the State, and at least three-fifths of the votes cast in the:
area, were in favour of the proposal, the Commonwealth Parliament was also to be authorized: to
create the State if it wished. The Commission Teported, at pages 256-259, as followsi—

We recommend that an alternative method of creating new States should be provided in the Constitution
so that in a proper case a new State may be created out of an cxisting State without the comsent of the State
Parliament.  We think, however, that the whole of the people of a State, and. not merely the people of an area
which is to be included in a new State, are vitally interested, and that the new State: should not be established until
an opportunity has been given both to the people. of the aren and to the people of, the State to express their wishes
at a referendum,

The proposal should, in our opinion, be initiated by a pelition to the Comntonwealth Parliament from at
least twenty per cent. of the electors of an arca Which is not less in extent than the State of Tasmania,

If the Parliament sces fit to take action, we think that a ission should be i to d ine the
bou.ndan'es of the proposed new State, regard being had to the boundarics mentioned. in the petition, community
of interest, physical features, existing boundarics of States and othor relevant inatters, and that if the. Parlisment
approves of these: boundaries it should determine the terms and conditions upon which. it is prepared to establish
the new State,

The Parliament should, we think, make the necessary provision for the holding of a convéntion, the
members to be elected by the people of the arca. The convention would have the task of frantifig a constitution:
for the_ new State.  The constitution should include provisions for the transfer to the new State of assets used in
connexion with any department or branch of the public service of the: existing State which is to be transferred
to the new State, and provisions for adjusting the financiel relations of the new State and: the existing State. The:

wention should be p ed to submit prop to the Parli for a variation of boundarics and for a.
variation of the terms and'conditions on which the Parliament Is prepared'to estiblish the new State. ‘The convention
should also be empowered to consider any variation of the proposéd itution which the Part may require

before it is willing to take further steps.

_After the constitution and boundarics of the new State have been finally' approved by the Parliament,
an inquiry should, we think, be held by a competent body with instructions to investigate' the circumstancés of
the area, the value of the assets that arc to be transferred to the new State, and such other mMattérs as Yhe
1_’m'lmme_m may deem proper, in order that the people of the area and of tho existing State may havé the requisite
information before recording their votes for or against the proposal to establish the nsw State.

. At the referendum the electors should, we think, be asked whether they are in favour of the new State
b;mg els.tabllshed tipon the. terms and conditions' and with the ituti \pp y the on and by
the Parliament.
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If the voting in the area and in the Stale is in favour of the proposal, it may, we think, be assumed that

the Parliament would give effect to the wishes expressed by the clectors, and it is, m our opinion, desirable that

Ppilidment should have power to make any necessary or convenient provision, including the fixing of the date, for
the actual establishment of the now State.

If the voting in the: area is in favour, and the voting in the State is against the proposal, the Commonwealth
Porliament should have power to decide within: a, specificd period whether the new State is to be established,
provided at least sixty per cent. of the votes cast in the area, and at least forty per cent. of the votes cast in the
State: are in favour of the proposal,

In stating our views as above, we have for conciseness referred to the creation of a new State out of
one existing State, but our suggestions are intended to apply also to the creation of a new State out of parts of two
or more existing States, and to apply separately in respect of each State or part of a State. Two or more States
or parts of States should' not, in our opinion, be considered as one State or area for the: purposes of the petition
by which the proposal is to be initiated or for the purposes of the referendum.

Effect could, we think, be given tor our recommendation by omitting from section 124 of the Constitution
the words' * but only " after the words “a State " and also after the words * parts of States,” and by inserting
affer section 124 the following section:—

124a. i ing any other provision of this Constitution a new State, having a territory
ot less. than the territory of the State of Tasmania, may be formed by separation of territory from a
State, or by the union of parts of two or more States, in the following manner:—

The proposal for the establishment of the new State shall be initiated by a petition to the
Parliament signed by one-fifth at least of the electors in the tegritory of the proposed new State, provided
that where the territory includes parts of two or more States the petition shall be signed by one-fifth
at least of the electors in each part.

The Parliament may, by resolution of each House, direct such inquiry to be made as the
Parliament thinks. fit in order that it may determine, with duc regard to the boundaries mentioned
in the petition, community of interest, physical features, existing boundaries of States, and such other
matters as are decmed relevant, what should be the limits of the new State, if established,

The new State shall not be unless in a ion, the of which shall be
chosen by the electors in the territory of the new State as defined at the time of clection, a majority
of the members upprove the limits of the new State and a constitution therefor, and unless the
question whether the new State should be established is submitted to the clectors in the territory of
the new State as defined at the time when the question is submitted, and in the State or States
affected, and—

(i) unless in. the territory of the new State, or where the territory includes. parts of two or
more States, then in each part a majority of the electors voting approve the proposed
establishment, and unless in the State or in each State affected a majority of the
electors voting approve the proposed cstablishment, of the new State; or

(ii) unless in the territory of the new State, or where the territory includes parts of two or
more States, then in each part three-fifths at least of the clectors voting approve the
proposed establishment, and unless in the Stale or each State affected two-fifths at
least of the electors voling approve the proposed cstablishment, of the new State.

The question whether the new State should be blished shall not be submit to the electors
until after an inquiry is made into the circumstances of the new State, the value of the assots to be
transferred thercto from any State, and such other matters as the Parliament deems proper in order
that the electors may have the requisite information before voting on the question, and until after
the report of the inquiry is published.

The new State. shall not be established unless the
two years after the vote is taken,

Subject to the provisions of this section the Parliament may make laws—

(@) preseribing the manner in which a petition for the establishment of a new State may be
presented, and the information which shall be given in or with the petition;

(i) defining the limits of the new State;

(ii}) prescribing the terms and conditions on which the new State may be established;

(iv) providing for a convention which shall be charged with the duty of framing a constitution
for the new State, and shall be authorized to sugaest to the Parliament any variation
of the limits of the new State and any variation of the terms and, conditions on which
the new State may be established;

(v) prescribing the manner in which the question whether the new State should be established
shall besubmitted to the electors and the manner in which the vote shall be taken;

(vi} establishing the new State if the establishment is approved as required by this section,

The provisions of this scction referring to the electors refer to clectors qualified to vote for the
¢lection of the House of Representatives,

Sir Hal Colebatch and the Chairman.—Sir Hal Colebatch and the Chairman do not concur in the part of
this recommondation which provides for the Commonwealth Parliament having power 1o establish a new State
notwithstanding that a majority of the votes cast in the existing State is against the proposal.

Mr, Duffy and Mr. McNamara.—Mr. Duffy and Mr. McNamara ate of opinion that the Constitution should
not prescribe any minimum: area for a new State,

1,263. The Commitiee considers, with respect, that the Commission’s proposal has much
to commend it. Tt has the intrinsic worth of providing a practical and comprehensive approach to
the. problem of new States.

Blek
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1,264. It seems to the Committee, however, that the proposal contains more mendatory
provisions than are, perhaps, desirable. For example, the Committee thinks that there is insufficient
reason for the insertion in the Constitution of the requirement. that a new State should not be
established unless the establishment thercof is proclaimed within two years after the vote is taken.
Matters of this kind can properly be entrusted to the Parliament's discretion. Unforeseen

circumstances may make it not feasible for a new State to be established within a. period of two-

years.

1,265. Neither does the Committee favour it being necessary to hold a convention of members

chosen by the electors in the territory of the new State to approve the limits of the new State and a

constitution therefor. The question of territorial limits is, in the Committee’s view, as much the

§oncern of the residents. of the existing State as it is of the residents in the area.of the. proposed new
tate.

1,266. A more substantial objection to the. Commission’s proposal is, in the Committee’s
view, the provision for the creation of a new State even though only two-fifths of the electors who
vote in the existing State express their support for the new State; as long as three-fifths of the votes
cast in the new State territory are in favour. Since the State-wide vote also includes the votes of
electors in the proposed new State area, the Committee. considers it both equitable and appropriate
that a majority of electors of an existing State should have to signify their approval before a new
State can be formed.

1,267. The Committee acknowledges the difficulties of obtaining even a favourable two-fifths
State-wide vote for the formation of a new State in specific areas of the Commonwealth. In each

of four of the mainland States the capital city contains more than one-half of the population of the.

State. Again, each of the proposals for a new State brought to the Committee's notice by the: New
State Movements involved the formation of a new State which would have less than one-fifth of the
total population of the State affected. On the other hand, there are other possibilities.  If the number
of electors in the new State area were one-half of the total number of electors of the whole State,
and if a three-fifths vote were to be registered in favour of the new State in the proposed. new State
area, it would only require one-fifth. of the votes in the remaining area of the existing State in support
of the formation of the new State to constitute the required two-fifths affirmative State vote under the
Royal Commission’s proposal. If the number of electors in the proposed new State area were, say,
one-half of the total number of electors in the remaining area of the State and’ three-fifths of the votes
were for the establishment of the new State, a three-tenths affirmative vote in the remaining area of the
existing State would be sufficient to obtain an over-all. two-fifths vote in favour in the whoie State. In
these circumstances, the Committee doubts whether the formation of a. new State, contrary to the
wishes of a majority of electors in the State affected, would afford sufficient recognition of the interests
of the existing State.

Institute of Public Affairs (NS.W.).

. 1,268. The Institute of Public Affairs (N.S.W.) submitted to the Committee that the present
provisions of Chapter VL of the Constitution made it almost impossible to form new States out of
the territory of existing States and that the power would have to be liberalized if' soundly based
proposals for new States were to have reasonable prospects of being brought to fruition.

1,269. The Institute submitted a proposal under which the Commonwealth Parliament
should be empowered and, in certain circumstances, required to conduct a referendum in a proposed
new State area. If three-fifths of the formal votes cast at the referendum held in the area were in
favour of the creation of a new State, then it should be c p for the Cc Ith to form
the new political entity without the consent, of the Parliament of the existing State:

1,270. The Institute proposed the insertion of an additional section in Chapter VI, of the
Constitution to read as follows:—

1244, —(1.) Notwithstanding the provisions of section 123 and section. 124 of this Constitution the
Parliament may make: laws—

(a) for the purpose of determining areas suitable for the establishment of new States, whether out of

an existing State or States or otherwise;

(b) for the t:fking of any referendum of the clectors in any area determined in accordance with the
prccsedmg sub-paragraph as to whether such electors desire the establishment of any new State
or States.

(2) After the passing of any such law as may be passed under the powers contained in paragraph (b) of
the last prgccdmg sub-secugn. and on Eh" petition, at least 10 per cent. of the electors in. any such area
determined in accordance with the provisions of sub-section. (1.) parageaph (a) of this section a referendum shall
be taken of all the clectors in such area.

(3.) In the event of such a referendum as in the last preceding sub-section being taken and' mot less than
three-fifths of the fonnal' voles cast at such a referendum being in favour of the establishment of such a new State,
the consent of the Parliament of the existing State or States from which such new State is to be separated shall
not be necessary to the establishment of such new State, nor shall any approval of the majority of the electors
voting in the existing' State or States. be necessary for the establishment of such new State or States, but the
residue of the existing State or States shall for all purposes be decmed to be an original State or States,
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(4.) Electors for the purpose of this section shall have the same qualifications as those provided in section
30 of this Constitution. .
r‘ ' (5.) Section 128 shall be read subject to this section,
<t . .
1,271. Undoubtedly, if the section were to become law, it would bring the formation of new
States in Australia much closer to realization.

1,272, The Committee’s reservation about the Institute’s proposal is that it allows the creation
of a new State without reference to- the electors of the existing State and thereby subjugates the
interests of the whole State to the wishes of the voters in the area of the proposed new State.

New State Movements.
1,273, Each of the three New State Movements' put forward a constitutiopa} amenc]ment
providing for the creation of new States by popular vote as.an alternative to the existing provisions
of section 124, which the Movements considered should still be retained.

1,274, Tt is convenient to take the proposal submitted by the New England Movement, The
Capricornia New State Movement's suggested alteration was in identical terms and the North
Queensland Movement’s suggestion differed only in detail.

1,275. In submitting its proposal for an additional section to be included in Chapter VI of
the: Constitution, the New England New State Movement indicated that certain fundamental
requirements were involved, namely—

() The determination of an area deemed appropriate for establishment as a State.

(b) The means by which people in such an aren might initiate the process.

(c) The percentage of the electors in such an area who might initiate the process. and the percentage of
votes necessary to approve i i by di concerning’ the formation of a new
State.

(d) The order of the steps to be taken in the process of forming a new State. .

(¢) The: provision of means to cnsure that when the suitability of an area has been determined and the
opinion of the' people has been lished as to sclf-government positive action to give
effect to constitutional requirements is taken.

1,276, The Movement, in submitting the following draft constitutional alteration, was careful
to point out that it did not regard its. proposal as rigid or unalterable. The proposal reads as
follows:—

That the Constitution of the C ith be
after section 124, viz., section 1244, reading as follows:— .

“124a (1) Notwithstanding the provisions: of section 123 and section 124 of this Constitution
the Parliament may make laws— .

(a) for the purpose of determining areas suitable for the establishment of new States,
whether out of an existing State or States or otherwise;

(b) for the taking of referenda of eclectors to determine whether they desite the
establishment of any mew State or States.

(2) The Parliament may of its own volition, and shall upon receipt of a. petition of at least
ten per cent, of the electors in an area with. cither a population or area not less than that of the
smallest existing State, appoint a Commission of not less than three persons to recommend
an arca (whether identical with the petitioners’ area or not) suitable to be cstabhshr.:d as a new §t_ate,
and such recommendation shall be made prior to the expiration of one year from receipt of the petition.

(3) When the Parliament determines that an area is suitable to be established as a ncw State,
it may of its own volition, and shall upon. receipt of a petition of at least ten per cent. of th.e elec'ters
in that area, take a referendum under 2 law made in pursuance of sub-section (1) {b) of this section,.
.of the electors in that area, within a period of six months from the receipt of such last-mentioned

etition,
? (4) In the event of a majority of not less than three-fifths of the formal votes cast at such a
referendum being in favour of the establishment pf such area as a new State, the consent of the
Parliament of the existing State or States. from which the new State is to be scparated shall not be
pecessary to the establishment of such new State, and in .the further event of not less than
seven-tenths, of the formal votes being in favour of such establishment the approval of the electors
voting in the: existing State or States from which such new Slatc.ls to be separated shall not be
necessary, and’ the Parliament shall thereupon proceed to the establishment of such area as a new
State.

(5) In'the event of the majority of the formal votes cast at such referendum being at least a
three-fifths majority, but less than a seven-tenths majority, then"the‘ Parliament sh:fll take a. second’
referendum of the electors in the existing State or States from which such new State is proposed to bc
established’ (including the electors within the area of the proposed new State) and unless 2 majority
of at least three-fifths of the formal votes cast at such second referendum shall disapprove of the
establishment of such new State it shall be so established by the Parliament.

(6) Electors for the purpose of this section shall have the same qualifications as those provided
in section 30 of this Constitution,

(7) Section 128 shall be read subject to this section.™

ded by the addition to Chapter VI of a new section
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1,277. The Movement's proposal would greatly enhance the prospects of the formation of
new States in areas where there is widespread agitation, Furthermore, the proposal leaves little room
for doubt as to the procedure which should be followed in obtaining the formation of a new State.

1,278. At the same time, the Committee felt unable to agree with an amendment by which a
new State could' be formed even though the majority of the formal votes. cast at a referendum of
the electors of the whole of the existing State disapproved the establishment of the new State out of
its territory. The Committee also thought that wider discretionary power should be vested. in the
Commonwealth Parliament rather than that the Parliament should be committed to taking certain
steps however inappropriate they might be in the light of prevailing conditions.

RECOMMENDATION.

1,279. As mentioned, section 124 requires the approval of the State Parlisment to the
formation of a new State out of its territory. ‘There is no reason for the omission of this section,
especially since Parliaments are the symbols of the democratic way of life in Australia. At the same
time, it is no less consistent with democracy that the people of a State should be able to express
themselves directly on such questions as the formation, of a new area of government.

1,280. Having no doubt as to the need for some alternative provision, the Committee’s
proposal js that the Constitution should provide an opportunity for the people of a State to determine
the question of whether a new State should be formed by severance of territory from the State. If
majorities of electors, both in the area of a proposed new State and in the State as a whole, support
the formation of a new State, the approval of the Parliament of the State, before the new State can
bie established as a member of the Commonwealth, can be dispensed with without any sacrifice of the
interests of the State.

1,281, The Committee concedes that the task of obtaining new States under its proposal
would be more. difficult than under the proposals it has reviewed, but it is convinced that the
partitioning of any existing State is a matter for the people of the State as well as those who
live in the area of the proposed new State, In Australia, where population, natural
tesources and social and economic development tend to be centred in particular areas of
a State rather than spread uniformly throughout the State, the severance of an area from a
State would have vital consequences for those who remain. For example, the formation of a new
State in an arca well endowed with natural resources.could have a disturbing effect on the economic
wealth of the existing State. Of even more consequence for the remaining portion of a State would
be the setting up of a new legal entity in an area which takes in the capital city of the State.

1,282, Under section 121, only the Commonwealth Parlinment may admit or establish new
States. At the present stage of constitutional development, any shifting of the responsibility from
the Commonwealth Parliament would be difficult to countenance, Indeed, since the Commonwealth
is the expression of the federal aspect of the Constitution, this would seem to make it necessary for
the national Parliament alone to be the repository of authority,

1,283, Since the Committee’s proposal involves a constitutional bypass of a-State Parliament,
the Committee further proposes. that the national Parliament should have power expressly
to deal with all matters which arise in connmexion with the formation of a new State by
popular vote. The Committcc proposes that the Constitution should vest plenary authority
in the Parliament to deal with all questions likely to arise in connexion with the formation
of a new State in accordance with the provisions of the power now proposed, such as the determination
of the area and boundaries of a new State, the framing and submission of the question of a new State
1o the electors, eligibility of electors to vote and the terms and conditions on which a new State may
become a State of the Commonwealth. Flexibility rather than rigidity seems to the Committee to
be called for since the formation of new States is a subject on which there is. no past cxperience. It
is inadvisable, in the Committee’s view, to detail constitutional rules which would dictate to the
Commonwealth Parliament how it should proceed at any particular stage involved in the formation
of a new State, Although the people in favour of new States are naturally anxious that their
efforts should not be frustrated by the refusal of a Parliament to act, the Committee considers that
the national Parliament is likely to prove responsive. Apart therefrom, as the Committee has already
observed, circumstances may arise in complex modern society which would render the existence of
a duty to take action for the formation of a State at a particular time quite inappropriate and,
perhaps, harmful to the broader interests of new State feeling,
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. 1,284, Accordingly, the Committee has ded that the Constitution should be
amended by making additional provision in Chapter VI. as foliows:—

(1) The Commonwealth Parliament should have power to form a new State by
separation of territory from a State or by the union of two or more States or
parts of States if a majority of electors in the area of the proposed State and a
majority of electors in the whole State or, in the event of there being more than
one State affected, a majority of electors in the area of the proposed State and
majorities of electors in each State affected, vote in favour of the formation of
the proposed State.

(2) The Parliament may establish a new State within three years, or such other period
as the Parliament determines, from the holding of the referendum which the
Committee contemplates.

(3) Electors qualified to vote at a new State referendum should be the persons qualified
to be electors of members of the House of Representatives.

(4) The Parliament should have power to make such laws as are necessary to deal
with all matters in connexion with the formation of a new State in accordance
with the provisions of the power now proposed, including the determination of
the area and boundaries of a proposed State, the framing and submission of the
question of a new State to the electors, eligibility of electors to vote and the
terms and conditions on which a2 new State may become a State of the
Commonwealth.

CONSTITUTIONAL PROBLEMS ARISING FROM THE CREATION OF NEW STATES.

1,285. In other Chapters of this Report, the Committee has referred to problems arising from
the division of legislative power between the Commonwealth and the States and also from the
operation of section 92 of the Constitution. In Chapters 10 and 15, for example, the Committee
adverted to the disadvantages and difficulties of divided regufation of navigation and shipping and
industrial relations respectively under the separate laws of the Commonwealth and the six States. In
Chapter 18, in which the Committee discussed its proposed Commonwealth power over the
marketing of primary prducts, the Committee referred as well o the destructive effects of section 92
on organized marketing schemes through unrestrained trade across State borders, The Committee
adverted to further problems arising from section 92 in supporting its recommendation on State road
charges in Chapter 20,

1,286, The adoption of the Committee’s recommendation on new States woul.d make more
likely an increase in the number of States of the Commonwealth, and this would serve, in the absence
of other constitutional changes which the Committee has proposed, to accentuate problems, brought
about by divided power or section 92, mentioned in other Chapters. To this extent, the adoption
of the present recommendation would lend weight to those recommendations.

1,287, Other matters. affecting new States came before the Committee’s notice. Under
section 121 of. the Constitution, the Commonwealth Parliament may determine the extent of
representation of a new State in either House of the Federal Parliament as it thinks fit. A new State
has no constitutional assurance of a minimum number of members in the House of Representatives
as. the original States have nor would the constitutional minimum of six scnators for each of the
original States apply to it. On the other hand, the original States have no constitutional guarantee
that. the representation of a new State in either House of the Parliament would not be excessive.
The Committee believes that the matter of new State representation in the Federal Parliament can
properly be entrusted: to that Parliament. Moreover, under the. Committee’s proposal, the approval
of the electors.of an existing State is required before the Commonwealth can establish a new State
and the electors would be unlikely to approve the formation of the new State if it were to receive more
favourable representation than it should, having regard to the interests of the original States.

1,288, Another question involved the application of section 1054 of the Constitution, which
empowers the Commonwealth to make agreements with the States with respect to the public debts of
the States, and the operation of the existing Financial Agreement between the Commonwealth and the
States which the section authorized, As advised, the Committee does not regard an amendment of
section 105 as necessary to_provide for the possibility of new States becoming members of the
Commonwealth, In all probability, some variation of the existing ﬁ_na_ucxal arrangements would be
required if a new State were to be formed from the territory of an existing State which is party to the
‘Financial Agreement. Under section 1054, however, the parties are competent to vary or rescind any
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agreement made under the section. The Committee contemplates that _both‘ the Commonwealth and
the States would act with good sense in any adjustments needed to provide for the formation of a.new
State as part of the Commonwealth,

CHAPTER 22.—ALTERATION OF THE CONSTITUTION,

RECOMMENDATION OF THE COMMITTEE.

1,289, The concluding recommendation of the Committee’s 1958 Report was that section 128
of the Constitution should be altered to provide that a proposed law to alter the Constitution, which
has at present to be approved in a majority of the States by a majority of the electors voting and by
a majority of all the electors voting before it can be submitted for the Royal assent, should be
submitted for the Royal assent if it has been approved by a majority of all thé electors voting and by
a majority of the electors voting in at least one-half of the number of States.

CONSTITUTIONAL PROVISION FOR CONSTITUTIONAL ALTERATION,

1,290: As the Committee stated in paragraph 10 of the 1958 Report, for all practical
purposes, the Constitution may only be formally altered in accordance with the procedure laid down
in section 128 of the Constitution,

1,291, Any projected alteration of the Constitution must first take the form of a proposed
law passed by an absolute majority of each House of the Federal Parliament, or, in exceptional cases,
by one House of the Parliament. Proposals for constitutional change cannot originate otherwise than
in the Federal Parliament.

1,292. The next step which section 128 requires is the submission of the proposed:law to the
electors qualified to vote for the election of members of the House of Representatives not less than
two nor more than six months after its passage in the Federal Parliament.

1,293. If the proposed law is approved at the referendum by a majority of the electors voting
in a majority of States and' also by a total majority of all the electors voting, the proposed law must
b;:f submitted for the Royal assent.  Upon Royal assent being signified, the alteration becomes
effective.

1,294, Certain amendments have, by the last paragraph of section 128, also to be dpproved
by a majority of electors in each of the States affected thereby but it is not with proposed’ amendments
of this kind that the Committee is at present concerned.

1,295. For convenience, the complete text of section 128 is set out in foll hereunder—
128. This Constitution shall not be altered except in the following manner:—

The proposed law for the alteration thereof must be passed. by an absolute majority of each
House of the Parliament, and not less than two nor more than six months after its passage through both
Houses the proposed law shall be submitted in cach State to. the electors qualified to vote for the
clection of members of the House of Representatives.

But if either House passes any such proposed law by an absolute majority, and the other' House
rejects or fails to pass it or passes it with. any d to which the- first: i House wilt not
agree, and if after an interval of threc months the first-mentioned House' in the same or the next

session again passes the proposed law by an' absolute majority with or without any amendment which.

has been made or agreed to by the other House, and such: other House rejects or fails to pass it or
passes it with any amendment to which the. first-mentioned House will not agree, the Governor-General
may submit the law as last by the first i House, and either with or without
any amendments subsequently agreed to by both Houses, to the electors in each State qualified to vote
for the election of the House of Representatives,

When a proposed law is submitted to the electors the vote shall be taken in such manner as the:

Parliament prescribes,  But until the qualification of electors of members of the House of
R ives b

v uniform throughout the Cx only one-half Yhe electors voting
for and against the proposed law shall be counted in any State in which adult suffrage. prevails.

And if in a majority of the States a majority of the electors voting approve the proposed

law, and if a majority of all the electors. voting also approve the proposed law, it shail be presented’

to the Governor-General for the Queen’s assent.

No alterati iminishing the: s
Parli or the mini number of ives of a State in- the House of Representatives,
or increasing, diminishing, or otherwise altering the limits of the State, or in. any manner affecting the
provisions of the Constitution in relation thereto, shall become law unless the majority of the electors
voting in that State approve the proposed law.

of any State in either House of the:
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L BACKGROUND TO SECTION 128.

. 1,296, For the most part, the colonial Parliaments were free to amend the constitutions of
their respective colonies but the Founders believed that the Constitution of the Federal
Commonwealth should not be amendable by the: ordinary legislative process and should take account
of the constituent States of the Federation,

1,297. The draft approved at the Convention in 1891 provided for the submission of proposed
Jaws altering the Constitution to conventions to be elected by the clectors of the several States
qualified. to vote for the election of members of the House of Representatives, If the proposed
amendment was approved by the conventions of a majority' of States and if the people of the States
whose conventions approved the amendment were also a majority of the people of the Commonwealth,
the proposed amendment was to be presented for the Queen’s assent. At a later stage of the
Convention Debates, the draft clause was altered to provide for the taking of the vote of the electors
directly instead of through conventions. Thus the Founders provided for an appeal to the people
through the ballot-box and not for the consultation of the States through any institution of
government. '

1,298, Harrison Moore’s. description of the historical background is apposite. Harrison
Moore wrote in 1902—
The adjustment of constitutional powers between the Commonwealth and States Governments is most
obviously governed' by the provist ing the i itution (sec.

The spirit. of federalism requires that the federal pact shall not be at the mercy of the central government.

In lia it. was as as to cstablish the federal system upon a basis which should
not be disturbed by the legislature, But it was no less an object of the founders of the Commonwealth to enlarge
the power of self-government, The existing colonies had the power of ding their own Constituti s; the
Commonwealth must have the power of ding the C Constituti One of the most difficult
tasks which the Convention had to perform, was to devise a mode of amending the Constitution which should
make that instrument sufficiertly rigid to protect the rights of the several States, to secure deliberation before
action, and to discourage a “ habit of mending " which might become a “ habit of tinkering *, but which should at
the same time leave it flexible enough to recognize that development is as much a law of state life as existence,
and to harmonize with the spirit of a people with whom *majority rule ” is the first principle of government,
and who have grown up under a political system which knows little more of the distinction between constituent
and legislative power than the British Constitution itself.

In no other matter was so much careful attention bestowed upon the methods. of other Constitutions, and
on the lessons to be gained from the experience of the United States and Switzerland. The compromise ultimately
adopted is interesting both from what it adopts and from what it rejects of these models.

The principles of Parliamentary government, of democracy, and of federalism which run through the
Constitution, are all recognized in scc. 128, The tradition of Parliamentary Government and of ministerial
responsibility, leaves the sole initiation of amendments with cither House of the Parliament, and neither the States
legislatures as in the United States, nor the electors as in Switzerland, have any direct means of setting the
machinery to work. The proposed law for' the alteration of the Constitution must be passed by an absolute
majority of each House of Patli a isi to the C: ion Acts of the several Colonies and

of itutional d in that one respect from ordinary legislation,
—(The Commonwealth of Australia, Second Edition, at pages 597-599.)

RECORD OF CONSTITUTIONAL AMENDMENT.

1,299. In.the setting of 1900, when six independent coloni_es were abgut to federate, it was a
fair expression of the federal principle that the consent of electors in a majority of States should be
secured in order to implement constitutional' changes.

1,300. Experience has shown that the Constitution is exceedingly difficult to amend. There
have,. in the. history of the Commonwealth been 24 proposed laws, some of which dealt with several
subjects, submitted to the electors. Only in four instances have the requisite majorities been obtained
in favour of the proposed constitution change. The first was in 1906, when a change was made in
the date on which the terms of newly elected senators should begin. The second in 1910 concerned
the taking over of State debts by the Commonwealth; the third in 1928 was to enable effect to be
given to the Financial Agreement between the Commonwealth and the States; and the fourth in 1946
vested' the Commonwealth Parliament with concurrent legislative power to provide certain types of
social services. Of the four successful amendments, only the third and fourth are now really
significant..

1,301, In-the Committee's opinion, which it expressed in paragraph 18 of the 1958 Report,
negative referendum results' have been less the expression of independent State outlook than the
outcome of the opposition of political forces to the government of the: day which first sponsored the
proposed constitutional alterations. Where the over-all votg..of the electors has been adverse, there
should, however, be no quarrel with the constitutional provision.
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1,302. Yet, there have also been three occasions on which proposed laws have been
supported by an over-all majority of electors without the requisite individual State majorities being
sufficient for the carriage of the proposal. In 1937, a proposed alteration to. vest the Commonwealth
Parliament with concurrent legislative: power on the subject of aviation was supported by a clear
majority of electors but there were separate. majorities in only two- States.. In 1946, when. the
electors approved the social services amendment, two other proposals, dealing with' organized
marketing of primary products. and industrial employment respectively, also obtained majorities of
the total votes of the electors of the. C h. Ineachi b ', there were
majorities obtained in only three States. A few thousand more affirmative votes in one of the other
three States would have reversed the result.

PRrOPOSED MODIFICATION OF SECTION 128.

1,303. Where there are only six original States, the present constitutional requirement means
that separate majorities must be obtained in four out of the six. States or, in other words, for every
State in which there is an adverse vote there must be a favourable vote in two States. Af present,
therefore, a constitutional change has to be supported not only by 2 majority of States but by two-thirds
of the States, a proportion difficult to achieve in the light of the democratic processes which have
operated in Australia since Federation.

1,304, Of course, as the Committee pointed out in Chapter 21, in discussing the formation of
new States, the Founders did not contemplate that the number of States would remain static at the
original six. The application of the majority principle when there are, say, seven or nine States,
would offer greater prospects for constitutional change than when there are but six States.

1,305, Something should be done, in the Committee’s opinion, to reduce the excessive rigidity
which experience has shown that section 128 possesses and the Committee proposes that it should
be sufficient to obtain separate electoral majorities in at least one-half of the States. instead of in a
majority of States.

1,306. The Committee's proposal would not disturb the. federal. fabric of the Constitution,
inherent in section 128, but its proposal would serve to lay more emphasis on constitutional change
by the democratic process of majority vote than there at present exists.

1,307. Under the Committee’s proposal, proposed constitutional alterations would not have
greatly cnhanced prospects of success. As has been stated, out of the twenty proposed laws so far
rejected there have been but two instances in which, though the State majorities were evenly divided,
therc was a totality of votes in favour of the proposals submitted. Moreover, the effect of
the Committee’s proposal would change the existing constitutional position only where there is an
even number of States. If there were an odd number of States, say seven, to require separate
majorities in at least one-half of the States, would be to require majorities in four States, that is to
say, in. a majority of States. Again, the suggested alteration would become proportionally
less- significant with increases in the number of States of the Commonwealth,

1,308. The Committee should also draw attention to the fact that no proposed law may be
submitted to a referendum unless it is submitted not earlier than two months after being passed in the
Federal Parliament nor later than six months after being so passed. The electors have, therefore, an
adequate opportunity to become. informed as to the issues involved in a proposed constitutional
alteration and will vote upon the proposal whilst it is fresh in their minds: '

1,309. The Committee believes that if effect were to be given to its proposal, some progress
will have been made towards ensuring that the written Constitution is. adaptable to meet the needs
of successive generations of the community in the light of conditions which are bound fo change
further during the maturing stages of the Commonwealth just as they have already changed' since
Federation, )

SECRETARIAT.

1,310. The Committee deems itself fortunate to have had as its Legal Secretary a brilliant
young lawyer of outstanding ability, character and personality in Mr. J. B, Richardson, BA, LLM.
The Commi p its keen appreciation of the action of the Solicitor-General in making Mr.
Richardson's services available, His numerous written submissions on aspects of the Constitution,
his. efficient help to the Committee in. its' deliberations and his preparation. of draft feports were
invaluable and. were matched by his complete devotion to the work.of the Committee throughout the
past three years. .
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1,311, The Committee also desires to thank the Clerk of the Committee, Mr. K, O, Bradshaw
of the Senate staff, for his capable and untiring efforts on behalf of the Committee at all times.

1,312, The Committee records its indebtedness for efficient and faithful service to Mr. R. J.
Harmey, LL.B,, and Mis. M. J, Russom, assistants to the Legal Secretary,

PRESENTATION OF THE REPORT.
1,313, The Committee has the honour to present its Report to the Parliament.

Dated this twenty-fifth: day of November, One tt 1 nine hundred and fifty-nine,
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APPENDIX A.

INDUSTRIAL RELATIONS: MR. DOWNER’S RESERVATION,

I recorded my dissent from the Ce ]
in Annexure “A” to the Report which the Committee' presented to the Parliament in October,
1958,

2. On that occasion, I expressed the view that section 51 (xxxv.) of the Constitution should
be amended so as to enable the Commonwealth Parliament to make laws fox: _thg, prevention gnd
settlement of industrial disputes-without being restricted to the processes of conciliation or arbitration
or by the necessity for a dispute to extend beyond the limits of a single State. T considered that a
general power over terms and conditions of industrial employment, which the Committce recommended
to be vested in the Commonweaith Parliament, provided a greater extension of existing power than
was. desirable.

3. I subscribe fully to the Committee’s view, expressed in Chapter 15 of the Report, that the
effect of paragraph (xxxv.} is too complex and technical, and that its language of limitation imposes
unnecessary restrictions on the scope of Commonwealth- power.

4. In particufar, I believe that the distinction between an intra-staté dispute and a dispute
extending beyond the limits of any one Staté is artificial, and misfits the contemporary structure
of the Australian economy which, of course, is not limited by State boundaries. ~Morcover, as the
Committee has pointed out in the course of explaining its recommendation, disputes can now readily
be created so as to extend beyond the limits of one State for the purpose of attracting Federal
settlement.. In these circumstances, the distinction has outlived its usefulness.

5. 1 agree; too, that it should be open to the Commonwealth Parliament to constitute
p d industrial hinery to deal with disputes othérwise than by the two processes of
congiliation and' arbitration if other means' should be better suited to the requirements of particular
industries or localities.

6. There is no reason at all why the Commonwealth Parliament should not have ‘at its
disposal, when considering the question of industrial machinery, a choice of x{xethods’ byt 'which

industrial disputes 'may be settled. Experience of the wages board system of dealing with induistrial

disputes in some of the States shows that employers and employees have cohfidence in.the handling of
industrial disputes by specialized authorities not tied to conciliation or arbitration.

7. 1 think, for example, there could well be a place in the Federal industrial arcna. for
the appointment of Conciliation Committees such as the Federal Parliament unsuccessfully
atternpted to constitute in the provisions of the: Commonwealth Conciliation and Arbitration Act
1930. That Act provided for the appointment by the Governor-General of Conciliation Commiittees.
An appointment was to be made upon the apﬁ:lication of a party to an.industrial -dispute or a-party
to an application to vary an award. The chairman of a Conciliation Committee so appointed
was to be a Conciliation C issi but of the bers other than the chairman one-half were
to be representative of employers and the other half representative of employees. The members
were not to: be chosen as.the agents of the disputants but as persons. whom the Governor-General
considered 1iKely “t0 wppreciate “their interests. The bers' of the C i other than the
chairman, were to deliberate and, it they reached agreement, they could provide for the terms of

agreement to have the same: effect as an award. The majority of the High Court held, however,

in Australian Railways Union v. Victorian Railways Commissioners (1930) 44 CL.R. 319, that

relevant provisions of the Act were invalid on the ground that the Federal industrial power did

nat authorize the establishment of a body of persons which might settle a dispute by discussion
amongst themselves without any hearing or determination between the disputants,

8. For many years it has been unbroken practice for the Commonwealth and each of the.

States to entrust the determination of terms and conditions, of employment primarily’ to industrial
tribunals. and this well established tradition has proved acceptable to employers, employees and the
community alike. The fact that, under the present circumscribed Commenwealth industrial power;
Commonwealth awards apply to so many employees in industry .isiiself an indication of the
robustness of the Australian system. o

9. I acknowledge that advantages could flow from vesting the Commonwealth Parliament
with a general power to Iegislate with respect to terms' and conditions of employment in industry.
A power of no less substantial character is vested in the State Parliaments.

10. Experience since Federation, however, demonstrates the. wisdom of keeping the

determination of industrial matters out of the political forum. This méans, in practice; out of party
politics. Concessions to employers on the one side, and to employees on. the other, can easily

become: the subject of election promises without proper consideration as to their consequences. No.
one can doubt that this, in fact, would happen.. The national economy could be gravely injured by’

the legislature fulfiiling pledges given in the heat of the moment, or out of a desire to' capture votes.

' Jation- relating to industrial conditions.
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. L. In thc: Fedgral sphere, the ramifications of political action are nation-wide and ill-judged
action may be a disturbing influence on the entire economy. This will become even more marked in
the future, as Australia develops more and more into a unified nation.

12. As.to the retention of the concept of an industrial dispute as the basis.of any extension of
Commonwealth power, I belicve that the significance of requiring a. dispute to aftract Federal
jurisdiction has. been. much exaggerated. ‘To-day, disputes within the meaning of paragraph (xxxv.)
are usually quite formal. They are so-called paper disputes, not indelibly marked with employer-
employee antagonism. In my opinmion, the need to have a dispute in the first instance helps to
clarify the points on which employers and employees disagree,

13. But, apart from this, to vest the Commonwealth Parliament, or even specialized tribunals
of experts, with a general power to determine terms and conditions of employment in industry would
involve an unwarranted and dangerous extension of power. The alternative to Parliament having full
power to legislate on industrial relations. s not the creation of extra-parliamentary bodies as supreme

‘ndustrial legislators Wwith power to regulate every aspect of the industrial relations of employers and

employces. throughout the entire structure of Australian industry. Economic virility is better
preserved if the parties. are free to negotiate amongst themselves, and have recourse to the industrial
machinery on matters unresolved between them, Accordingly, I believe in the retention of the
concept of a dispute as the basis of Federal jurisdiction in industrial matters.

14, For the reasons which I have shortly stated, I consider that section 51 (xxxv.) of the
Constitution should be altered to enable the Commonwealth Parliament to make laws with respect
to ‘the.prevention and settlement of industrial disputes.

15. Since my proposal is predicated upon the existence, or likelihood, of an industrial
dispute, I contemplate, by such an alteration, that the Parliament would exercise its power by
establishing industrial authorities, My proposal would also permit the Parliament to prescribe the
principles to which the authorities of its creation should have regard in the prevention or settlement
of an-industrial dispute. In this way, some measure of political responsibility would exist for the work
of the specialized extra-legislative industrial machinery. This I believe to be necessary. At the same
time, the authorities, and. not the Parliament, would be. charged with the resolutiop of actual or

impending disputes.
&L R 4 . e~
A, R. DOWNER.



176
APPENDIX B.

DISSENTING REPORT OF SENATOR R. C. WRIGHT.

Tur PARLIAMENT.

The Liberal Party opinion fs. that a two chamber Parliament is one of the firm safeguards of

the individual's freedom—guaranteeing the ordinary citizen from impulsive parliaientary action
whether of the Right or the Left,

The Labour Party's policy is for the abolition of an upper chamber—in Australia, the Senate—
and legislation by a single-chamber Parliament.

2. Dr. Strong states—
Uni: i i

or g by one Chamber, is a.comparatively rare, and always temporary,
phenomenon in the. history of great states; while bi 1 itutionalism, or go by two Chambers, j:
the method characteristic of all important states to-day., The exceptions at the moment are all states of little
constitutlonal significance, such as Poringa), Finland, Bulgaria, Turkey and' Czechoslovakia (under the new

i of 1948), Experi in the uni I method' have generally been tried during periods: of
revolutionary reconstruction, only to be: ended, in the succeeding period of reaction or even while the revolutionary
régime persisted, by the re-establishment of the Second ‘Chamber, as was: the case in England, for example, during
the period of Cromwell's. Protectorate, (Page 186.)

‘The arguments in favour of Second Chambers must, th be i in junction with the way
in which the Upper Housc is constituted. Those arguments are: that the existence of a Second Chamber prevents
the .passage of p i i

ipitate and Il d: I by a single House; that the sense of unchecked power on
the part of a single Assembly, conscious of having only itself to consult, leads to abuse of power and' tyranny; that
there should be a centre of resistance to the predominate power in the state at any givén moment, whether it be
the people as a whole or a political party supported by a majority of voters. In the case of a federal state there
is a special argument in favour of a Second Chamber which is so arvanged as to embody the federal principle or
to enshrine the popular will of each of the states, as distinct from that of the federation as a whole,

—(Dr. C. F. Strong, Modern Political Constitutions, Third Edition, 1949, at page 187.)

3. In Australia the Senate is both a chamber of review and a special representative of the
States in the' Federal Parliament.

4. The initial point of the Federal Constitution was the equal representation of States in the
Senate. That was the starting point. The next provision was to say that the House of Representatives
should be composed of members whose numbers should be in proportion to the respective numbers of
the people in the several States and should be as nearly as practicable twice the numbers of the
Senators, The Parliament was constituted around the essential. idea of equality of representation of
the States in the Senate. That was the basic idea upon which alone agreement to federate was possible.

5. 'The powers conferred on the Senate were effective. Section 53 of the Constitution expresses
the position—
53. Proposed laws appropriating revenue or moneys, or imposing taxation, shall not originate in the Senate.

The Senate may not amend proposed laws imposing taxation, or proposed laws appropriating revenue or
moneys for the ordinary annual services of the Government.

The Senate may not amend any proposed law 5o as to increase any proposed charge or burden on the people.

‘The Scnate may at any stage return to the House of Representatives any proposed law which the Senate
may not amend, requesting, by message, the omission or amendment of any items or provisions therein. And'

the House of Representatives may, if it thinks fit, make any of such omissions or amendments, with or without
modifications,

Except as provided in this section, the Senate shall have equal power with the House of Representatives
in respect of all proposed laws.

These provisions were earnestly debated during the Constitutional Conventions, They were
regarded as essential powers for the States’ House.
=

6. The Australian Senate as a Second Chamber has. been referred to as “in some respects
the most powerful in the British Dominions ”. (Sir John Marriott, Second Chambers, 1927, Second
Edition, at page 113.)

Dr. Strong states the positioni—

The functions of the Senate in Australia are, unlike those in America, purely legislative, and i¢ has * equal
power with the House of Representatives in respect of all proposed laws", with the exception. of finance bills.
Which must originate in the Lower House and cannot be amended, though they may be rejected, by the Senate.
Byt the Constitution contains the most stringent provisions agaiust abuse on the part of the House of Representatives
of its sole power in the pussage of money bills, and the Senate can force a dissolution of both Chambers even on a

Question of finance. Thus, it may be confidently asserted: that the Australian Senate is the most powerful Second
Chamber in the British Dominions.

—(Modern Political Constitutions, Third Edition, 1949, at page 205.)
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7. The position of the Senate as seen by Dr. Quick and Sir Robert Garran is stated as
followsz~—

The Senate is one of the most i and i the most i of all the federal
features of the Constitution, using the word federal in the sense of linking together and uniting a numberfof
co-equal political communitics, under a common system of government, The Senate, is not fnercly a branch of ;
bicameral Parliament; it is not merely a second chamber of revision and review representing the sober sez;;n
thought of the nation, such as the House of Loxds is supposed to be; it is that, but something more than s:.
It is the chamber in which the States, considered as separate entities, and corporate parts of the Commonwealth,
are represented. They are so represented for the purpose of enabling‘ghcm to maintain and protect t!;ielr
coristitutional rights against attempted invasions, and to give them every fsfnluy. for the advocacy of their peculiar
and special interests, as well as for the ilation and i ion of their gri

. . T . ity of
« . . it was deemed advisable that Original' States at least should be endowed with a paril
representation in one chamber of the Parliament for the purpose of cnabhn‘g them effectively to resist, in the

gislative stage, proposal ing to invade and violate the domain of rights reserved to the States.

—(The Annotated Constitution of the Australian Commonwealth, at page 414,)

8. The Sénate Committee on the Constitution Alteration (Avoidance of Double Dissolution
Deadlocks) Bill' 1950 in its report said— _ .

107.)Fundlons of the Senate—Coming now to-the question of functions, the Senate was conceived as the
Chamber charged with the responsibility of protecting State rights and as a House of Review,

109, Turning to the Scnates function as a House of tevigw, this funclio'n isa unIvcrsL:llz' Slicclg:grtf{l;u‘;:
5 d Chamber. The nccessity for a sccond Chamb e g Or suS i
:a: cxgxzbed through in an hour of. fervor or passion "—is the verdict of history throughout the world. To quote
the words of that distinguished, ninetecnth century writer John Stuart M\ll—-' N 4 of the same
“ A majority in a single assembly, when it has assumed a pe 5 n co dees o:ic eme
persons habitually acting together, and always assurchofl vnctorﬁl :;: lhe.xtr ow:tls I-{;v)‘\]llse;;e:::s; Xcu :::dmt:: byp tic and
ng, if' released from the necessity of considering whother its act L in b
:;;sr::‘f::;lx‘)‘tgmithoﬂl;s The same reason which jnduced’ the Romans to have two C?nsllls, makes it desirable there
should be two Chambers: that neither of them may be exposed to the corrupting influcnce of undivided power,
“the space of a single year." . . .
sven fo‘;‘he p:fsage of !imcgsim:e those words were written has done nothing to lessen their force, . . .
—~(Parliamentary Paper, No. 8.1 of 1950.)

Sir Henry Mal}ning, Q.C,, writing in 195‘:, ;ddec: ‘f‘.ll:xss comm?nt:—_- o soven menbezs of wiom
three WE: I\S:}xe:stte?so r:-nr:n lttl:geporfz\:il:;ss %I;iti‘;e;yxdl:;;;istr;tio::onramlclyé Scr:;ntor; xgﬁcn;?nlghagggnl,ngslsz:l?;h?::
g:&iieﬁi:’ge;:l;rhs:é)p;:;er;eglfrl[lxgc';:“l‘ltl}i}]eieAug:ﬂg:tr&!;og03::;;1};“!eir:la lhrcs Scnnle,, This l’munimous expression
of opiaion at such a crisis cannot be lightly rcg_a:icg;le. U;,p;,- Howse, The People's Safeguard, st pags 12.)

i ian Constitution, therefore, as the House of the States,
was theg.essT;:klxﬁi:le%’ax;‘iis %lfla:xré?:erni‘(:n?lgyA&S;r?;ﬁsl:ralian States and their people to form the federal
Commonwealth. 1t had three important qualities—

(a) direct election by the people on a: franchise. of adult suffrage;

(b) equal rep ion of the original States; and - .

(¢) equal powers with the House of Represcntatives to originate, amend ?r reject any
legislation except as to initiation and amendment of some money bills,

10. The fact that the Senate is directly elected by the people makes an essential distinction
the Australian Senate and— o o .
petween the (@) heréditary Chambers, such as the House of Lords, which, in any view, is & survival
oot Coambe he Executive Government can swamp the Upper
i —where the Executive oy c ¢
® nom!g:’t:;i lf}:}“:zlggei?eeswwgo may be pledged as a condition of appointment to
pass: specified legislation, perhaps, even for the abolition of the Second Chamber,
e qoon State Legisiati in the United States of
 indirectly—by the State Legislatures as.in the. Uns
© Upp;l;nlgg::‘:ez:tlﬁcfglg‘, gre Cb; theytwo Houses of Parliament voting simultaneously
as now in, New South Wales.

There is very little analogy between the Senate and the House of Lords.
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The people are represented in the Senate as directly and fully as in the House of Representatives.
This is important in this democratic age; because it means that when a claim is made by the. Senate

to have legislation reconsidered, amended, or in the case. of critical legislation to delay it until the:

electors can vote again on the Government’s policy as' expressed in that legislation, in each. of those
cases the claim is made not by gentlemen whose nobility derives from the accident of birth; or by those
who have found favour with and been appointed by the Executive Government—itself perhaps since
displaced; or by those who have secured acceptance by dubious manocuvres of indirect voting
devices. When the Senate rejects or amends a measure, it does so in the exercise of an independent
judgment, as the direct representative of the people and of the States; only to require further
consideration of the measure before final enactment.

2 to 1 Ratio.

11. In my opinion the most desirable and effective. size for a Senate is between 40 and 80
members, Such a legislative chamber enjoys many advantages in comparison with. large unwicldy
bodies numbering several hundred. In my opinion the status of a House of the legislature is
strengthened, and not reduced, by having a reasonably small number of members. This is  one of the:
features which has made the American Senate the strongest and most influential democratic Second
Chamber in the world, I hasize this to disabuse any ible critic of the notion that. I cling to

a Segate having one-half of the numerical strength of the House of Representatives for the sake of
numbers.

12. But the Commonwealth has been described by competent authority as  one of the most
advanced social democracies in_the world” (page 112), and emphasis.has been placed by the same
authority upon the strength which that democracy derives from its Constitution, and particularly
from its Senate, as “the most powerful Second Chamber in the British- Dominions *. (Dr. Strong,
Modern Political Constitutions, Third Edition, 1949, at page 205.)

It is because the Founders recognized that the Parliament under the Constitution consisted
of two Houses of almost_equal strength, that prolonged consideration was given to the possibility of
deadlocks, and among the ingenious provisions adopted for the solution of disagreements between the
two Houses was a joint meeting of the Senators and. the Members. It is this provision that” gives
importance to the relative numbers of the two Houses. So long as the joint sitting is part of the
procedure to resolve deadlocks, it is; in my opinion, important that the ratio of 2 to 1 in the numerical
strength of the two Houses should be retained—that is, that the Senators should be one-half of the
number of the members of the House of Representatives. Otherwise the less populated States, specially
represented in the Senate, may lose their constitutional strength in the case of difference with the more
populated States in the joint meeting. It is only for this reason that I disagree with the majority
recommendation in paragraph 110 of the Committee’s Report.

13. T note that the Senate Committee on the Constitution Alteration (Avoidance of Double
Dissolution Deadlocks) Bill 1950 reported—

X ~Th(_: Ci h ore, does n.og o any change in the two-to-one ratio . . . while
provision is made in the Constitution for joint sittings to settle disagreements by a joint vote of the Houses,

—(Parliamentary Paper, No. 8.1 of 1950, paragraph 87.)

Deadlocks.

14, Before 1900 there was not in the English Constitution, or any of the Constitutions of the
Australian colonies, any statutory provisions for resolving deadlocks between the two Houses of those
Parliaments. But the Founders recognized that the Australian Senate was being created with
significant and unusual strength. This derived from its election on adult suffrage and from the
fullness of its powers to legislate, equal with the House of Representatives on all matters except some
money bills and, even in those cases, the Senate has full constitutional right to reject any money bill,
It had unusual strength as the: constitutional representative of the Stat

It was when the Founders considered the extraordinary prestige which the Constitution thus
accorded to the Senate that they began to consider the wisdom of incorporating into the Constitution
some specific deadlock provision.

Various proposals were put forward. They are stated' by Quick and Garran—
The first deadlock proposal was made in the Sydney Convention of 1891, when Mr,
joint sitting in case suggestions of the Senate as to Money Bills were rejected by the House
This was negatived,
At the Adelaide session in 1897, deadlock proposals were moved by Mr, Wise and Mr, Isaacs, but were
negatived on division.
During the statutory adj ; the Legislative A bli
Australia, suggested the insertion of different deadlock provisions,
debated at length, with the result that two schemes were inserted i

Wrixon proposed a
of Representatives,

of New South Wales, Victoria and South
and at the Sydney session the question was,
n the Bill:—(1) A consecutive dissolution of
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both Houses, proposed by Mr. Symon; (2) a simultancous dissolution of both Houses, followed if nccessary by a
joint sitting at which a three-fifths majority should decide—a proposal built up on propositions made by Mr. Wise,
Sir Geo. Turner, and Mr. Carruthers.

At the Melbourne session, after the second report, the question was again discussed, with the result that the
scheme for a consecutive dissolution was omitted; but otherwi pt in minor details-—the Sydney decision was
adhered to. Drafting amendments were made before the first report and after the fourth report.

The three-fifths majority was strongly objected to in New South Wales, and both Houses of the Parliament
of that colony recommended the substitution of a simple majority. At the Premiers' Conference at Melbourne in
1899, an absolute majority was substituted for a three-fifths majority.

—(The Annotated Constitution of the Australian Commonwealth, at page 684.)

15. The result was section 57 of the Constitution—

(a) It provides for solving a deadlock only in relation to bills initiated in the House of
Representatives, If a bill originates in the Senate, and is perpetually rejected by
the Representatives, the section has no application,

(b) If the Representatives, with an interval of three months, twice pass a bill which the
Senate does not accept, the Governor-General may dissolve both Houses and cause
an election, _

(c) If after such dissolution, and a consequent election, the Representatives again pass
the bill, and the Senate again rejects it, the Governor-General may convene a
joint sitting and, if an absolute majority of the total number of members of the
House and of the Senate then vote for the bill, it is passed, and can be assented to
by the Crown.

16. In the American Constitution, which is the source of so much of the Australian
Constitution, no special provisions for deadlocks exist. Marriott states the American position—

In the event of a disagreement between the two Houses a i posed of oj
both Houses, is appointed by the President of the Senate and the Speaker of the House. The report of this
committee is. generally accepted by both Houses. Not until the Bill is p.assed in identical form by the. two !-Iouscs
is it sent up for the approval of the President, who has the right to send it back to Congress, Should it again pass
by a two-thirds vote in both Houses, the President’s veto lapses and the Bill becomes law with or without his
assent.

—(Sir John Marriott, Second Chambers, 1927, Second Edition, at page 70.)

17. The Australian provisions for a double dissolution have been invoked only twice in 59
years—once in 1914, and again in 1951. In each instance the general election which followed solved
the deadlock, without recourse to a joint sitting. This is fairly strong evidence that those provisions
have been sufficient for the political occasions of a most significant period. The provisions established
a ready procedure for a_Government to appeal to- the electors, if Senate opposition prevented
legislation carrying into effect its programme. ~ But the- history, which shows that a Government has
thought fit to invoke a double dissolution only twice, demonstrates that Senate opposition has not in
fact proved any real obstacle to the passage of important legisiation.

18. Tt is not without significance also to note that, althoug}} Standing Orders providepprecedures

for Conferences between managers from each House to resolve disagreem such a Cc has
been held only on two occasions. They were able to reach agreement in each instance.

19. The majority of the Committee proposes that the joint sitting shall become the primary
procedure for solving deadlocks.. It proposes to eliminate a dissolution as. a necessary step in the
process, and bypass the people’s vote in the procedures for resolving deadlocks. That proposal
would have the effect of enabling the Parliament to sit in joint session—

(a) on & money bill passed once by the House of Representatives, if for a period of 30
days the Senate has not approved of the bill;

(b) on any other Bill, passed twice by the House of Representatives, which in the first
instance for 90 days, and on the second occasion for 30 days, the Senate has. not
accepted.

At the joint sitting the majority required is “an. absolute majority of the total number of
members of the two Houses, and at least. one-half of the total number of members of the two Houses
chosen: for and in a State in at least one-half of the States ™.

The joint session under the present Constitution would have 122 Representatives and 60
Senators. In future, if the majority proposals become part of the Constitution, it may have 36 Senators
and 200 or more Representatives. In cither case, it is quite clear that a joint sitting, used as the sole
and primary means to solve disagreements, is a ready means of submerging the Senate in futility, No
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Second Chamber could expect to retain its independence and individual right to represent States
under such a system, Moreover, why should the people’s vote be bypassed—— it is not Parliament
that should rule; it is the people who should rule through Parliament *,

—(Churchill, House of Commons Debates, Vol, 444, Col. 206.)

20. The procedure of a joint sitting when the numbers of Senators and Representatives are
markedly unequal is of course a mere formality. Even when the majority thereat is “at least
one-half of the total number of the members of the two Houses chosen in a State in at least one-half
of the States ™ it is clear that the Senate representation of the small States could never expect to
prevail against the larger and more populated’ States—whose predominance in the House of
Represenatives is overwhelming.

21, In effect, therefore, the majority proposal seeks. to apply to the wholly elected Senate, in
the Australian federal system, the provisions which the Parliament Acts of Great Britain in 1911
and 1949 have applied to the hereditary House of Lords in a unitary system. Not only that, but the
majority proposals would abbreviate the Senate’s powers even more. severely than did the Parliament
Act, 1949, of England restrict the powers of the House of Lords.

The comparison js—

DELAYING POWER.

— ' Houso of Lorts, 1011, | Houso of Lords, 1949, | Tho Senato (proposed).
Money Bills s . . .. | 1 month .. +o | 1 month .. | 30 days
Other Bills ., . .. .. oo | Zyears .. +« | 12 months v+ [ 4 months

22. On consideration, I feel my opposition to these proposals grow, when I recall—

(a) the Parliament Act of 1911 was possible only because. of the power of the
Executive to appoint to the House of Lords sufficient Crown appointees to ensure
the passage of the Bill;

(b) the Parliament Act, 1911, was expressed to be a temporary provision pending reform
of the House of Lords. It was a “stop gap” measure as Mr. Quintin' Hogg
described it. (House of Commons Debates, Vol. 444, Col, 80). The preamble
of the statute said that the provisions should be of an interim natuse, until proper
proposals could “be prepared for Parliament to fulfil the announced intention
to substitute for the House of Lords as it at present exists a- Second Chamber
constituted on a popular instead of an hereditary basis ”;

(c) the Parliament Act was directed at a situation where “ During the four years of
the Parliament of 1906 no Government measure against the third reading of which
the official Opposition voted jn the House of Commons passed into law”
(May, Constitutional History of England, 1912, Vol. I, at page 343), by
reason of the House of Lords adoption of the opposition view.

In: 1947 the English Labour Government was confronted with some clectoral difficulties, and
its Bill for the Nationalization of Tron and Steel would not have matured into an' Act of Parliament
before the next pending elections, if the provisions of the Parliament Act, 1911, were to remain
unaltered. So the Government brought in a bill to reduce from three to two the pumber of sessions
in which a bill under the Parliament Act, 1911, must be passed, and from two years to one year, the
minimum period during' which such a bill could be delayed, The idea was produced not by
consideration of constitutional or national issues, but out of “a déal between Cabinet Ministers
qcuelmzegigng about the nationalization of steel.” (Churchill, House of Commons Debates, Vol, 444,

ol L)

This Bill making further inroads upon the legislative authority of the House of Lords was
made possible and enacted by virtue of the provisions of the Patliament Act, 1911, itself. But equally
interesting to the unsuspecting, is the fact that its operation was made retrospective o as to speed.the
Iron and Steel Nationalization Bill through to the stages of enactment. It was by these means. that
this revolutionary legislation was passed,

As a'Liberal, I recoil from the thought of pting these p as ap to permanent
reform of a popularly elected States’ House i which dentoctacy has a. ine chance of i
as at present constituted.

PTINRRY
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23. It is well to recall the statements which Sir Winston Churchill made in the House of
Commons in' November, 1947, during the debate on the Parliament Bill which became the Parliament
Act, 1949:—

Of course, there must be proper Exccutive power to any Government, but our British, our English idea, in

a special sense, has always been a system of balanced rights and divided authorily, with many other persons and
organized bodies having to be considered besides the Government of the day and the officials they employ.

~—(House of Commons Debates, Vol. 444, col. 206.)

All }hls idea of a handful of men getting hold of the State machine, having' the right to meke the people

do what suits their party and personal interests or doctrine is completely contrary to every conception of surviving

western democracy.
(Ibid.)

1 will not expatiate. upon the kind of laws they could pass if all is to be settled by « patty majority in the
House of Commons, under the discipline of the. whips and the caucus, But anyone can see for himself, and it is
now frankly admitted on the opposite side of the House, that what is aimed at now is a single. chamber Government
at the. dictation of Ministers, without regard to the wishes of the people and without giving them any chance to

express their opinion,
(Ibid., col. 212.)
As a freeborn Englishman, what I hate is the sense of being at anybody'’s mercy or in anybody’s power, be he
Hitler or Attlee. We are approaching very near to dictatorship in this country—dictatorship that is to say,—
1-will be quite candid with the House—without either its criminality or its efficiency.
(Ybid., col. 213.)

This is a dictatorship that we are facing, a timid i I i but a di none the less,
-and one thet at any time:in the lifetime of this Parliament may be replaced by a determined, totalitarian oligarchy.

(Ibid., col. 214.)

24, In the half-century which has followed federation, we have seen shifts and changes in the
political scene perhaps not fully anticipated in 1900. This period has witnessed tremendous growth
of executive power. In 1901 the Senate was a potentially great House. But the Treasury was the
prerogative of the Representatives, and as such the preserve of the Ministry. The BExecutive, in the
next half-céntury, was to grow. Under the weight of two world wars in evecy British country, even
though responsible government prevailed, the Executive overshadowed Parliament. In war time, it
was well-nigh the alter ego for Parliament. But in great crises also, apart from wars, the popular
House under the control of the Executive brooked no delay at the instance of “conservatives”,
Hereditary or nominee Upper Houses were openly assailed. If necessary, the Executive would
“create ® more peers or nominate the requisite number of party members. New dictators whether
Socialist, Fascist, Nazi or Communist or otherwise. must not be baulked by such “ obstructions ™ as
Second Chambers.

25, The truth is that the impetus for a One Chamber Parliament comes from the Socialist
aim to enthrone the Executive as the legislative power.

The Socialist Party-—the Labour Party-—beginning about 1900, based itself upon Caucus
control and party solidarity. The majority of the party in secret Caucus decided the party’s attitude
to parliamentary measures, If the party had the seals of office, the Caucus was the substitute for
Parliament. It, of course, did its business in secret. [In Australia, whenever the party was represented
in the Senate, the one Caucus controlied both Houses of the Federal Parliament by a single majority
vote—where the party members, whether Senators or Representatives, sat in joint session in party
meeting.

It is not then difficult to see the advantage to the Socialist Party of abolition of the Senate—
and as a first step, as proposed in the majority report, its. debilitation, One-chamber government, for
a revolutionary party choosing to retain the cloak of the parliamentary facade, was more easy and
facile, Sir Stafford Cripps, when a dedicated member of the Socialist League, saw this. In his
essay entitled “ Can Socialism Come by Constitutional Methods?” he wrote:—

From the moment when the Government takes control rapid and effective action must be possible in every
sphere of the national life . . . The Government's first step will be to call Parliament together at the carliest
moment, and place before it an Emergency Powers Bill to be passed through all its stages on the first day. ‘This
Bill will be wide cnough in its terms. to allow all that will be immediately necessary to be done by ministerial orders.
These orders must be incapablé of challenge in the courts. or in any way except in the House of Commons.

~—(The Passing of Parliament, by Professor G. W. Keeton, at page 28.)

Professor Keeton addsi—
The régimes of both Mussolini and Hitler; it will be remembered, began in cxactly the same way, and
inasmuch as Sir Stafford points out that all opposition to government policy is to be treated as sabotage, it is clear
that the dissolution of an effective patliamentary opposition would rank high on the list of priorities.

Opposition to any Government view in the Senate is no longer graced with the. term opposing
view. It is something to be. disparaged. It is * obstruction ” by the Senate.
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26. Professor Keeton further adds:—

There was, perhaps, a special appropriateness in the. remarks of Mr. Clement Davies in the House of
Commons on Qctober 23rd, 1950, that

‘“ it. was sad'to sce how little interest was being taken.in a matter that d the ignty of P
by members of all parties, During the last thirty years' the tendency had been té surrender back to the executive
powers that had been won from them over the centuries, There was a tendency to initiate a new judicial power,
to create administrative laws, making the executive to a large extent judges in their own. case. The sovereignty of
Parliament was threatened.. All the time we were being called on to- surrender more and more of our rights and
privileges to the Government of the day, ‘This continuous crosion was far more dangerous to liberty than any attack
from the other side.. We were awake to that and could resist it, but the drip, drip, drip of erosion was more likely
to destroy the House.”

These observations were uttered having in mind the House of Commons, after the powers of
the House of Lords had already been reduced to insignificance.

Marriott, after referring to the growing disinclination of the House of Commons to reject or
amend Government Bills, adds—

Thus the House of Lords is not alone in its eclipse. Its diminishing importance in the sphere of legislation
finds a parallel in. that of the Commons, and both may be ded as p of a th

increasing autocracy of the Cabinet, the encroachment of the Executive upon the sphere of the Legislature: . . .

My purpose is to show that while it is true that the Second Chamber has lost all effective power of legislative:

initiation, it has surrendered it not to the Commons but to the Cabinet. The only advantage enjoyed: by the
Commons over the Lords is that of a first taste of the legisiative dishes served up by the ministerial chefs,
—(Marriott, Second Chambers, at'page 43.)

To the Socialist, the dictator and the ambitious Executive, Second Chambers with effective
powers of delay and review are anathema.

27. The only unicameral experiment in earlier English history had produced what Cromwell
described as “ the horridest arbitrariness that ever existed on earth ”,

On 19th March, 1649, the Rump of the Long Parliament had solemnly. resolved that * from
henceforth the House of Lords in Parliament shall and is. hereby wholly abolished and taken away™”.
It was a development of a line of thought (parallel to a current minority view in Canberra to-day)—
that the Rump in 1651 pushed on their “ Bill for New Representation . This Bill contained “ the
amazingly impudent proposals” that the existing members of the House of Commons should. retain
their seats without re-election, and' that they should have a veto upon all new members who should be
elected not merely to the next but to all future parliaments.

66 The single chamber exercised arbitrary power. The restoration of the House of Lords came in.
1660,

28. One often hears quoted. Abbé Siéyés—
If a Second Chamber dissents from the first, it is mischievous; if it agrees with it, it is superfluous,
But the epigram is stimulating to the wit, though dull to the sober sense. If a Second Chamber agrees
in nine cases out of ten, and disagrees in one case out of ten, and that isolated case is of paramount
importance, it would be difficult to. say that such a Chamber is superfluous or mischievous. It is a
matter of surprise that such an epigram should trickle its ear-tickling way through history as if it were
a sound proposition,

Dr. Strong’s: comment is—
‘The Abbé Siéyds, the most prolific constitution-monger of the period [the French Revolution], who had
a very great influence on the form of constitutional experiments with the first Revoluti e

29, Both branches of the argument are used by critics of the Senate. Because the Senate has
been for the most part acquiescent in the Representatives® legislation, it is said that it is useless as a
House of Review, Because it usually divides on party lines and.not on a line of demarcation by States,
it is claimed that it has forfeited its role as representatives of the States.

It is not to be: denied that on past experience there is some ground for both criticisms. But it
is to be denied that either criticism warrants a conclusion that the Senate should be undermined..

1t is worth recalling that Woodrow Wilson had'this to say of the American Senate—

There cannot be a separate breed of public men reared specially for the Senate. It must be recruited from
the lower branches of the representative system, of which it is only the topmost part. No stream can be purer than its
sources. The Scnate can have in it no better. men than the best men- of the House of Representatives; and if the
House of Representatives attracts to itself only inferior talent, the Senate must put up with the same-sort. I think
it safe to say, therefore, that, though it may not be as good as could be wished, the Senate is as good as it can be
under the circumstances. It contains the most perfect product of our politics, whatever that product may be,

—(Wilson, Congressional Government, at: page 195.)
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30, And so the agitation for a Government's power to bypass the Senate is based on two
conipletely inconsistent claims—

(a) ome school of critics claims that when the Senate rejects or amends a measure it
obstructs the peoples’ Government,

(b) the other section claims that if the Senate always agrees with the House of
Representatives it is purposeless, and therefore, it is argued, its powers ought to
be reduced.

But it is neither fair nor sound to base these claims on the performance of the Senate—
(a) under the Block voting period 1903-1946, or

(b) when the Labour Party has a majority in the Senate.

(a) First because under the Block party voting system prior to the introduction of
proportional representation, the imbalance in the Senate was the designed result’
of an undemocratic system enacted by the Federal Parliament for the express
purpose of manipulating a Government majority in the Senate. I think it is only
fair to claim that the Senate as an institution should be judged by its performance
when the Federal electoral system does not unfairly prejudice it;

(b) I discount the performance when Labour has control of the Senate, because that
Party’s Caucus requires its members to do two things quite subversive to the
purposes of the Senate—
(i) It gathers into one Caucus both Senmators and Representatives. In the
Caucus one Senator has one. vote, But if he is a Senator from a small
State the Constitution gives him in Parliament a vote of greater value
than, for example, a Representative from New South Wales. The
l(;Jlam:us obliterates the true value of the Senator’s authority to represent
is State;
(ii) The secret vote of a numerical majority in Caucus, or a decision of the
Party Executive, binds a Labour Senator to vote, not according to his
interpretation of policy or State interest, but as a majority of the Party
Caucus or the Executive direct.
Senator McKenna, on 17th October, 1950; speaking on the Communist Party Dissolution Bill
1950 {No: 2] said—
the federal executive is the controlling body of the Australian Labour party, and directs all its activitics during
the periods between the triennial conferences . . . Not only is every member of the Parliamentary Labour
party honourably boungd by the decision of the federal executive, but so also is every member of the Australian
Labour party throughout Australia. Lest there should be any misunderstanding on that point let me make it clear
how the federal executive is elected . . . It is the body thus democratically elected which made the
pronouncement. that now binds every member of the party. So far as I, and other members of the Federal
Parliamentary Labour party are concerned, whatever we may say regarding that decision in the halls of the
party, we are bound' by the decision, and accept it unquestionably . . . we of the Federal Parliamentary Labour
party concur entirely in the statement made by the federal. executive . . .
—(Parliamentary Debates, Vol. 209, at page 811.)

It may be said that to discard the performance of the Senate when Labour has a majority is
an abstract and unreal approach. I prefer to think that abuses evident in those circumstances should
be corrected by special measures protecting the integrity of a Senator’s parliamentary position. It is
probably a long overdue reform to enact that a member of Parliament who agrees to pawn his vote
to any outside organization, Caucus or Party, commits an offence and becomes disqualified.

Tt is preferable to destroy abuses which tend to.corrupt good. institutions, rather than fulfil the
purpose of the abuse, and because the institution has worsened under the abuse;.destroy the institution,

31. If, theén, 1 am right in discounting Senate performance—
(a) during the block voting period prior to 1949, and
(b) when Labour Caucus or its Party Executive controls. a Senate majority,
we can, consider the trend of Senate experience in. other circumstances to see whether the Senate is,
on the one hand, supine and insignificant or on the other, hostile and. obstructive,

The effect of block voting had been that generally all seats in a State were won by candidates.
of one party, With the introduction in 1949 of proportional representation as a method of counting
votes-and-electing Senators, there is assured proportional, and not i d block rer ion, to
the three major parties, to minority parties, and even to Independents in the Senate.

Whenever a State industry or interest is in issue in' the Senate support is usually expressed
on a State basis, for ple, T jan Fruit, or Q land Sugar, or West Australian Mining or
South Australian Water Rights.
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And undoubtedly the existence of the Senate representation of the States is a standing challenge
to any Government who would unfairly invade the State interests. The Yournals of the Senate show
that divisions frequently diverge from the strict party line and that amendments of legislation are
often proposed and sometimes carried.

Senate Committees have done some creditable work.

But even where the Senate has acted strictly on party lines, instances can be given of action
in the Senate of great value to the public interest.

(1) In 1950 when the Bill called C Alteration (Avoid: of Double
Dissolution Deadlocks) Bill 1950 was before the Senate, the Labour majority
sent the Bill to a Select Committee for report. It is a matter for regret that the
Government Senators were unwilling to join the Commil But the Cc i
exposed such weaknesses in the measure that the Bill was dropped.

(2) The C ist Party Dissolution Bill 1950, The Labour Government denounced
the Bill as an arbitrary measure. It was amended in the Senate in important
respects by a Labour majority to ensure that the legislation should have proper
regard to what Labour claimed to be the ordinary processes of law including
trial by jury, onus of proof and the right of appeal and condemnation by law
rather than executive act. When agreement could not be reached between the
Houses, the Bill was laid aside in the House of Representatives. But when the
measure was presented a second time to the Senate the Labour Party deserted its
cause, and rather than face a double dissolution, yielded to its Party Executive’s
direction not to oppose the Bill. It would have done the Senate great credit if
it, and not only the High Court, had had the honour of destroying such an
arbitrary measure.

(3) Perhaps the most important single issuc in Australian politics since 1947 has been
Banking.

When the Banking Act 1947, which provided for the Nationalization of
Banking, was passed, the Liberal-Country Party Opposition in the Senate was
powerless—numbering only 3 in a Senate of 36. Can any one reasonably deny
that, if the Opposition then had had the numbers, it would have been a great
service to the country to have sent the measure for decision by the electors before
its final enactment. Due to the fewness of the Opposition under the biock voting
system at the time, this revolutionary measure had a speedy passage through the
Senate; but it was subsequently declared invalid by the High Court for
contravening the Constitution. It is probably true to say that the public
disapproval of this measure was chiefly responsible for a change of Government
at the next general elections in 1949.

The new Government occupied' eight years before comprehensive counter
legislation was submitted, establishing an independent Reserve Bank and submitting
all units of the trading bank structure—both Government and private—to the
control of the Reserve Bank without discrimination or advantage: This. obviously
was legislation of the highest national importance. The Senate at the time (1957)
was equally divided. But on the Labour side three Senators were independent
of Caucus control—two members of the Democratic Labour Party and one a
member of the Queensland Labour Party,

Although I strongly supported the legislation, I record my belief that the Senate
Opposition performed national service in refusing the passage of the measure on
two occasions (1957 and 1958) unmtil there was a general election. The
Government did not seek a. double' dissolution. But at the next election
(November, 1958) the Government was returned with majorities in both Houses
sufficient to pass the banking measures.

The in those cir after public debate, when the people
were acquainted with the actual provisions of the Bills, satisfies one's democratic
sense more fully than if the Bills had not been checked by the Senate for further
consideration by the electors.

32, But in the special character of the States’ representative there is much more need to-day
at Canberra for an effective Senate than in 1900. It was because the Senate was given such strong
powers in respect of money bills that a special procedure for deadlocks became of importance:

It is in respect of bills appropriating revenue or moneys or imposing taxation. that the Senate
has no power to originate,
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.It‘ may- not amend proposed laws imposing taxation or appropriating revenue or moneys for
the ordinary annual services of the Government..

It may not amend any bill so as to increase the proposed charge or burden on the people.

But in all other respects the Scnate has equal powers with the House of Representatives,
5 The financial relationship between the States and the: Commg ith has b increasingly
important-from the States’ point of view with every decade since Federation. With every decade we
have d the growing depend of the States upon moneys voted by Act of the Federal
Parliament. -

Section 87—the Braddon Blot—guaranteed to the States three-fourths of the Customs and
Excise revenue for ten years after 1900, In 1910 the States lost any share in indirect taxes (Customs
and Excise). 1In 1942 by the Commonwealth assertion of exhaustive powess over the main field of
direct taxation, ie., income tax, the States, for practical purposes, were made to depend upon
reimbursement grants—granted by Acts of the Federal Parliament. It is my view that a balanced
governmental responsibility can be maintained in a federation only if the. fields of revenue available
to each Government—Commonvwealth and State—are constitutionally guaranteed.

Under the Constitution, as it stands, the Commonwealth is supreme in the realm of finance,
The Constitution has been found to afford no real safeguard for State financial security, So long
as the Commonwealth has that superiority over revenues, and. the States. are dependent for finance
on Federal Act of Parliament, in my view, it is imperative that the authority of the Senate be
preserved and not in any respect impaired, to express the State's rights to finance and prevent unfair
distribution of revenue. If the present proposals of the majority of the Committee to bypass the
Senate prevail, the less populous States must rely only on their influence with the Federal
Government and such sense of equity as general argument there can engender. The Federal
Parliament will' cease to provide real protection for the less populous States.

33. But 59 years in the development of an institution is a very short period. Indeed it was
after such a comparatively short experience that the American Senate itself assumed the predominant
role in Congress. In its first years of the Congress, reference was made to “the dull and trivial
proceedings in the Senate Chamber, and to carly adjournments in order that jts members might have
an opportunity to listen to the more spitited debates in the House ". (Haynes, The Senate of the
United States, at page 1,000,) But that has changed,

If the Australian Scnate’s performance in the role of review is disappointing, that is no
argument f_g{ destruction of Senate authority. Indeed, while any hope remains of the Senate
discharging an independent review, it is an argument against reduction of authority. And that argument
is very much strengthened by reason of the almost total extinction of a spirit of individual judgment
expressed in a vote on either side in the House of Representatives. To reduce the Senate to
unquestioning acceptance of measures coming from the House of Rep ives is not to enh the
power of the House of Representatives, but it is to- give authority to Cabinet—a secret body whose
acceptance in the British Parliamentary conception is wholly dependent upon the maintenance of
Parli a bi al Patli vhich is critical and independent and honorable in its fearless
examination of Cabinet bills.

34, It is useless: to deny that the House of Representatives, as well as the Senate, has. lost
much of these qualities. While they are running low let not one House, for the aggrandisement of the
Executive power—not only Cabinet, but behind it, the strongly entrenched burcaucracy—reduce the
power of the. other. .

My conception of Liberal politics. is that Parliament—in both Houses—should at a}l costs be
maintained as a free, deliberative and independent assembly of peoples’ representatives and that the
substitution therefor of Exccutive government should be resisted. Sir Winston Churchill’s guidance
before 1939 was often disregarded, but now his famous message (o the Inter-Parliamentary Conference
1957 should be heeded:—

Since the Inter-Parliamentary Confercnce last met in London, twenty-seven years ago, frec Parliamentary
have. d, and: have triumpt the heaviest assault ever made upon them.

Our Parliament has survived because it made itself the spokesman not of government but of the people. In
the fiercest clash of debate we have jealously gunrded the right of every Member frecly to speak for his constituents
and for himself. If your Conference will follow this tradition, it can make a significant contribution to toleration
between ideologies and understanding between nations. Thus alone can freedom endure and mankind live in peace.

This precious duty and right of the individual member belongs in a much stronger sense to
each of the Houses of Parliament..
The. Senate’s constitution is. appropriate to discharge that function., It is not the constitution
of the Senate which needs reform, It is the abuses in its party management which should be corrected.
F.8051/59.—13
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35. It is for the foregoing reasons, that I oppose the majority dation in p
130 of the Committee’s Report.

36. The further proposal in paragraph 130 to enable a joint sitting as: the ultimate solvent,
preceded either— .
(a) by a.double dissolution, or
(b) by a general election for the House of Representatives and one-half of the- Senate—
provided. that the House of Rep ives election des with the normal
periodical election of the Senate—is acceptable to me,
My reason for accepting such an amendment.is, that in each case, the electors have: expressed
their will, and an Upper House in the Australian democracy exists only o ensure that Parliamentary
measures express the settled will of the people.

Terms of Senators.
37. Only on one occasion. (1953) in 59 years, has it been neccsary to have a separate Senate
election.
A six year term of the Senator is one of the strengths from which he derives his independence.
Continuity of the Senate is regarded as a strength,

But I think it would reduce the Senate to a complete echo of the House of Representatives,
and a pretence to any independence of judgment, if one-half of the Senate automatically went out for
election every time a crisis sent the House of Representatives to the country.

On the score of economy and from the point of view of the convenience of electors, I.can agree
that simultaneous. elections for members. of the two Houses should be held as far as. possible; but' I
cannot agree with an approach to the. problem which seeks permanent simultaneous elections at the
cost of the Senate's independence and the strength which accrues to it from its continuity. If elections'
get out of step, a solution always is for the House of Representatives to shorten its own term to bring
it again into line with the Senate, as it did in 1955.

There are, in- my view, real objections to a provision that every time the House of
Representatives precipitates an election one-half the Senate should go up for election too. Such
elections of the House of Representatives may emanate from internal personal differences, alterations
of party allegiances, or miserable party manceuvres.

Further, the growing constitutional development of the right of Heads of Government to secure
a gissolution of the popular House upon request, in my opinion, makes it imperative that the Prime
Minister should not have the power to treat the States’ House as an appendage of the Popular House
and takc one-half of the Senate to election at the will of the Executive Government.

The Senate would be better abolished than. exist as an echo of the Federal Executive
Government.

CONCURRENT LEGISLATIVE POWERS.
Corporations and' Economic. Powers.

38. The present placitum (xx.) of section 51 of the Constitution is expressed to give the
Commonwealth Parliament power to make laws with respect to “ Foreign corporations, and trading
ing b Py

or-financial corporations formed within the limits of the Cc Ith”. Its g has
obscure from the point of view of legal interpretation. But it is generally agreed that it does not
give the Commonwealth power to enact a uniform Companies Act or to legislate for the control

of trading activities of the companies mentioned.

In my opinion there would be merit in repcaling the present provisions and' substituting for
them an explicit power to legislate uniformly throughout all States and Territories, for the formation
and winding up of companies.

But the majority’s proposal, I fear, goes beyond that. It is a general power with: respect to
“corporations”, It is followed by a provision that the power should not authorize the
Commonwezlth Parliament to make laws with respect to the “trade, commerce or industry” of
corporations or which apply to corporations of a State (including municipal corporations) formed for
governmental purposes.

The expression “ corporations™ is wide enough to include industrial, trading, mining, and
financial corporations—indeed, every type of corporation, save only corporations of a State (including
mugticipal corporations) formed. for governmental purposes. Take for example industrial unions
incorporated as organizations under the industrial power. In relation tothem the proposed power
may be capable of indefinite development.
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Also in relation to companies generally the power to legislate for incorporation authorizes
the- prohibition of incorporation for some purposes or the imposition of conditions upon the act of
incorporation. These are not fanciful objections. Present company law has special provisions for
the business of banking, Life Insurance Companics are required to pay deposits to the Treasury as
a guarantee of security. The Federal Parliament, when it decided to nationalize the banks, provided
that a private banking corporation should cease to carry on business as from a date specified by the
Treasurer in the Gazette. On future occasions similar, or much more radical, provisions may be
made as to shipping or insurance or steel or mining or, indeed, any other companies,

But it is. when the proposed “corporations ” power, is read with the subsequent group of
economnic. powers recommended by the majority that T am driven to dissent.

These proposals are for Federal power with respect to—
(1.) (paragraph.983) (i) (a) the issue, allotment, or subscription of capital; and
(b) the borrowing of money whether upon security or
without security,
by corporations which engage, or may' engage, in production,
trade, commerce, or other economic activities.
(ii) It is declared that the power is not to apply to—
(a) the issue or allotment of capital out of profits or
accumulated reserves of corporations; or
(b) incorporated authorities of a State, including local
government authorities,
(2.) (paragraph 984) hire-purch and other or transactions entered into

in connexion with the sale, purch hire or brance of
goods which involve the making of periodical payments' or
deferment of the full amount payable.

(3.). (paragraph 985) rates of interest and other charges payable in connexion with
loans obtained upon the mortgage or security of land.

With all respect, I regard this as an odd collection of economic powers for Federal
constitutional purposes. The group does not, to my mind, express a completed conception of any
definable economic activity appropriate for constitutional demarcation.

If under' paragraph 983 (1)(b) the Parliament can legislate without limit as to “ borrowing
of money " by companies, it scems to me a false protection to say that, under paragraph 784, the
corporations power does not extend to trading. If you can control a company’s right to borrow
money, you can control its trade. So, too, if you can prohibit the issue and allotment of capital
by corporations, you can strangle corporations.

If, under paragraph 984, you can legislate without restriction upon credit sales of “ goods”
or mortgages or encumbrances of goods, you have power to control the “trade, commerce or
industry ”, not only of corporations but of individuals in a very wide degree. In fact the power is
virtually a power to control the sale and disposition of ships, motor vehicles, farm implements, live
and' dead stock, furniture, and all “ goods ™ except, apparently, those which are the subject of cash
sales. It would, I think, not be. denied that it would enable Federal price control of credit sales.

Then, add to all this the power proposed in paragraph 985, “rates of interest and other
charges in. connexion with loans upon the mortgage or other security of land”! The parliament
which can fix interest rates can exercise an important control over the “trade, commerce. and
industry ” of corporations, as well as individuals, who obtain loans upon the security of houses,
farms or industrial land or any land.

For these reasons I find the protection expressed in paragraph 784 quite illusory.

Control of capital issues is thought to be a suitable method of combating inflation and
ensuring' more: money for government loans.
Financial controls of this general description have become familiar as devices appropriate to
of actual or iial inflationary tendenci They provide a means of assisting a selected
category of purposes in the ic life-of a ity by p ing access for other purposes
to some of the chief sources of finance. By thus controlling the flow of purchasing power, they
have the. practical effect of diverting goods and services away from those purposes which are not
within the. favoured class and (since they are unlikely to-be allowed to lie idle if there is a demand.
for them in another direction) towards the purposes which the controls are designed to help

—(Per Kitto J. in his dissenting judgment in Marcus Clark & Co. Ltd. v. The Commonwealth
(1952) 87 C.LR., at 259-260.)
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But any confidence which one might have in the efficacy of such controls to combat
inflation is offset by want of confidence in the political uses to which such powers can be put. I
take leave to quote another passage from the same Jearned judgment, at page 260—

But reason and experience combine to teach that in.a practical world a system which clases one
channel to the flow of purchasing power is nothing less thas a system which. increases tha flow into
those which are left, Conscription and direction of Jabour, and the compulsory acquisition and
rationing of goods, are direct and obvious means of satisfying the. i of go and
private purposes from a volume of goods and services which is: insufficient for the demand; but it
is not always expedient, and it may not always be practicable, to resort to such courses to meet the
difficulty. Capital issues control, operating as. it does to limit the purposes. for which would-be
consumers may get purchasing power into their hands, is an indirect but effective. means of achieving
the same cnds, It produces less disruption of the life of the ity, and less i with
personal liberty; but its true pature,, if for these reasons it is less apparent, is not different.

1 find difficulty in trusting the exception of the issue and allotment of capital out of * profits
and accumulated reserves” of corporations, I do not trust it either as an ecomomic or a
constitutional discrimen. Watered capital seems to me to have its only appropriate existence in
inflation: the reason of the exception is not clear to me.

Further, the whole group envisages machinery for comy ive economic control; Canberra
specializes in a form of bureaucratic government in which government licences, consents and permits,
and official orders and decrees are the everyday stock in trade. Perhaps by their nature the proposed
heads of power are inappropriate for rules of law prescribing courses of action being laid down
in legislation, But whether this is so or not, experience convinces' me that the form of control which
would be exercised would be a Board or Commission or Authority with power to permit or licence
individuals or corporations to do this or that, and power to prohibit or direct individuals or
corporations in the specified trade activities. This form of control permits of discrimination or
preference as between individuals, or business undertakings, or industries, or States, and is objectionable
to any one who values the rule of law. The unexaminable executive decree, of the wisdom and
justice of which the official claims sole jurisdiction, is too high a price to pay for possible economic
regulation and stability. It should never be forgotten that the arbitrary system of import licensing
persists now in Canberra only because the Federal Parliament has unrestricted power over imports
in trade with foreign countries without any constitutional guarantee of freedom such as section 92
has secured for interstate trade: unqualified powers of economic control should not belong to
Canberra.

For these reasons, 1 find myself opposed to the recommendations contained in paragraphs
784, 983, 984 and 985.

Marketing of Primary Products: Constitution, Section 92.
39, Y accept the proposal as to organized marketing set out. in paragraph 875 of the Report,
provided section 99 of the Constitution is amended to prohibit discrimination as well as preference
in. interstate trade.

Alteration of the Constitution.

40. T am unable to agree to the proposed amendment of section 128 enabling an alteration
of the Constitution to be made on a vote of less than a majority of the States, i.e., as the Committee
expresses it “at least one-half of the number of States”. The present terms of the Constitution
requiring a majority of States is of special importance in Australia, The six States have their special
interests. It is not appropriate that any three of them should have the power to alter the
Constitution—maybe, in very vital respects: for example, the repeal of section 92 or the modification
of the section which would enable nationalization of important interstate industries.

REG. C. WRIGHT.

»
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1958.

REPORT FROM THE JOINT COMMITTEE ON
CONSTITUTIONAL REVIEW.

IL—APPOINTMENT OF THE COMMITTEE.
1. The Hlouse of Representatives resolved, on 24th May, 1956, as follows:—

(1) ‘That a Joint Committée bo appoitited to review such.aspects of the working of the Constitution as the
Commi iders it cah. most consider, and to make recommendations for such amend-
ments of the Constitution as the Committee thinks necessary in the light of experience..

(2) ‘That the Prime Minister and the Leadef of the Opposition in'the House of Representatives be ex officlo
members.of the Committee.

(3) That In addition, the following Members of the House of Representatives, namely, Mr, Calwell,
Mr, Downer, Mr. Drummond, Mr, Hamilton, Mr. Joske, Mr, Pollard, Mr, Ward and Mr, Whitlam,
be appointed to serve on the Committee,

(4) 'That the Senate be requested.to appoint four Members of the.Senate to serve on the Committee, and to
appoint one of those Members to be the Chairman of the Committee.

(5) ‘That the Chairman of the Committee may, from time to time, appoint another member of the Committee
to be the Deputy Chalrman of the Committee, and that the member so appointed act as Chairman
of the Committee, at any time when the: Chairman is not present at a meeting of the Committee.

(6) That, in the absence of both the Chaiman and the Deputy Chairman from a meeting of the Committee,
the mémbers present may appoint onc of their number to act as Chairman.

{7y That the Committee have power to appoint sub-committees consisting of four or more of its members,
and to refer to any such sub-ommittee any matter which the Commiittee is empowered to examine.

(8) That the Committee or any sub-committes have power to send for persons, papers and records, to adjourn
from: place to. place and to sit during any adjournment of the Parliament and during the sittings of
either House of the Parliament, )

(9) That the Committee have leave to report from time to time, and that any member of the Committee
have power to add a protest or dissent to any report,

{10) That six bers of the C i i a quorum of the Committee and two members of a
sub-committee constitute a quorum of the sub-committee,

(11) That, in matters of procédure, the Chairman, or person acting as Chairman, of the Committee, have
a deliberative vote and, in the event of an: equality of voting, have a casting vote, and that, in other
matters, the Chairman., or person, acting as Chairman, of the Committee have a deliberative vote only.

(12) That the ft ing p of this rés 3, 50 far as they are inconsistent with the Standing Orders,
_have cffect il anything ined in the Standing Orders,
(13) That a Message be scit to the Senate inting it of this ion and that it concur and

take éction accordingly.

2, On the same day a resolution was passed in the Senate in the following terms—
(1) That the Scnate concurs in the Resolution transmitted to the Senate by Message No. 30 of the House of
R tives relating to the i of a Joint Cc jttee to examine Problems of Constitutional

Chaoge. .
{2) That Senators Kennelly, McKenna, Spicer and Wright be members of the Joint Committee,
(3) That Senator Spicer be the Chairman of the Joint Committee.
(4) ‘That the Resolution, so- far. as it Is inconsistent with the Standing Orders, have effect notwithstanding
anything contained in the Standing Orders,
) That the f i lutions be i to the House of Representatives by Message.
3. Shortly after the Committes commenced its deliberations, Senator Spicer was appointed Chief
Judge of the newly formed Commonwealth Industrial Court. Some months later, on 24th October,
1956, the Attorney-General, Senator O’Sullivan; was, by resolution of the Senate; appointed to fill the
vacancy on the Joint Committee in place of Senator Spicer. It was also resolved that Senator O’Sullivan
be' Chairman of the Committee.

4, The ending of the first session of the twenty-second Parliament. made it necessary for the
Committee to be reconstituted. This was done by resolutions of the Senate and the House of
Representatives respectively in March, 1957. By amendment of the Senate, agreed to by the House
of Representatives, a mirior change was made to the resolution first transmitted to the Senate, which was
in almost identical terms to the résolution agreed to by the Houses in the previous year, to enable the
Committee to sit during any recess as well as an adjournment of the Parliament. Thus paragraph (8)
of the.resolution as originally passed by the-House of Representatives was amended to read as follows—

(8) That the Committee or any sub-committce have power to send for persons, papers and records, to adjourn:
ftom place to-place and to sit during any recess or adjournment of the Parliament and during the sittings
of cither House of the Parliament.

5. The Committee was again constituted.in 1958, after the commencement of the third session
of the Parliament, by resolutions of the two. Houses similar in substance to those of the preceding year.
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11.—PROCEEDINGS OF THE COMMITTEE.

6. The Committee decided at an early meeting, to assume for general purposes, the title of
Constitution Review Committee:

7. The Committee also appointed the following officers:—
Mr. J. E. Richardson, Attorney-General’s Department—Legal Secreta\.'y.
Mr. K. O. Bradshaw, Usher of the Black Rod—Clerk of" the Committee,

8. The necessity for the appointment of a new Chairman, following the resignation of Senator
Spicer from his place in the Senate, precluded the: Committee from sitting as frequently as it would
have hoped: during the second half of 1956, The. Committee sat on only eleven days in that year. In
1957 the Committee sat on 54 days and this. year it sat on 29-days.

9, The Labour members of the Committee considered that full legislative powers should be
vested in the: Commonwealth Parliament with the duty and authority to create States possessing
delegated. constitutional powers, but since it was not possible to gain ag'{?er‘nent to this effect the
Committee was concerned to ascertain what. of ag was p 3 from
both sides of the Parliament. For this reason, the Committee considered that its work would be better

d d if its prc were not ducted in public. Moreover, as ghe Prime. Minister ;ndacated
in his speech when first moving for the establishment of the Committee, it was not intended that the
Committee should assume the character of a Royal Commission with many people giving evidence.
The Committee did not issue an open invitation for people to attend and give their views but it invited,
either on its own initiative or upon receipt of a request, individual persons and representatives of
organizations with specific views or' experience. to give: the benefit of their knowledge. In addition,
the Committee. invited the leaders of political parties in the various States to confer with it on matters
of concern to the States. Leaders in most, but not all, of the States responded E‘o tl}F invitation, A
list of the persons who appeared before the Committee. is contained in Annexure * C to: this Report.
To.these persons the Committee expresses its appreciation and thanks. The Committee also wishes to
acknowledge the many written submissions of views which it received from other persons and
organizations,

III.—MODE OF ALTERING THE. CONSTITUTION,

10, It is well to recall at this juncture that, for all practical purposes, the Constitution may only
be altered in accordance with the procedure laid down in section 128 of the Constitution,

11. The amendment' process (with certain exceptions not material here) first requires the
Commonwealth Parliament to pass a proposed law for the al  of the Constitution; the proposed
law must then be submitted to the electors of the Commonwealth, Thus the first paragraph of section
128 provides—

The proposed law for the alteration thercof must be passed by an absolute majority of each House of the
Parliament, and not less than two nor more: than six months. after its passage throngh.both Houses the proposed law
shall be submitted in each State to the electors qualified to vote for the election of members of the House of
Representatives.

12. The second paragraph of section 128 makes provision, in certain circumstances, for a proposed
law altering the Constitution, which has been passed by one House but not the other, to be submitted
to. referendum,

13. It is further prescribed in the section that, subject to certain exceptions, if the proposed law
is-approved in a majority of States by a majority of electors who vote and also-by a majority of the total
number of electors who vote, the proposed law must be submitted for the Royal assent. Thus the
fourth paragraph of section 128 provides—

And if in a majority of the States a majority of the electors voting approve the proposed law, and if a majority
of all the electors voting also approve the proposed law, it shall' be presented to the Governor-General fo the Queen’s
assent, :

14, Certain amendments have, by the fifth paragraph of the section, also to be approved by &
majority of electors in each of the States affected thereby. Thus the fifth paragraph of the section
reads—

No i iminishing the «
the mini number of of a State in the House of R or or otherwise
altering the limits of the State, or in, any manner affecting the provisions of the: Constitution. in relation thereto, shall
become law unless the majority of the clectors voting in that State. approve the proposed law..

15. Clearly, therefore, no constitutional alteration is possible unless action is first taken by the
Commonwealth Parliament to frame a proposed law fot submission to the electors..

of any State in cither House of .t{lg Parliament, or'
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i lq. The foregoing, account of the.constitutional position in connexion with the. making of
constitutional changes. substantially explains the Parliament’s decision to undertake. a constitutional

;f:ritqw by a Joint Committee comprising an equal number of members of the Government and Opposition
1es.

17. In answer to a question in the Senate arising from a reported statement of a State Premicr
advocating the addxtlgn of representatives of the States to the Committee, the then Attorney-General,
Senator Spicer, explained the purpose of the Committee as follows:—

Its purpose is to have a number of members of both Houses of this Parliament, and from both sides, devote
s to lhe_task of 3 the Constitution with a view to seeing if there are means by which it might be.usefully
amended in certain respeci:s on which both parties could agree. From time to time over the years we have had agitations
for the‘crcaugq of a constitutional convention, ‘They have never come to anything, In many ways I do not regard that
as very surprising begause tlhe truth is that if'we have anything like an elected constitutional convention we shall have
merely a replica of this Parliament. What is overlooked these days is-the fact that this Parliament is intrutha continuing
convention of the people of Australia to consider amendments to the Constitution. The great difficulty for a2 number of
members is to find time to devote to a consideration of the kind of amendment which the years have shown to be
desn:able. Therefore, it seems to me to be a very wise course to commence the process by creating a committee of this
Parliament drawn from all'sides of both chambers to concentrate on that task, I, as a result of our deliberations, we
{cach' agreement on matters, upon which no doubt it will be necessary to be in agreement, then we shall have gone a long
way mdecd.a]ong the x:oad to getting a desirable constitutional reform, because those decisions will have been reached
by a committee comprising members: of both Houses of the Farliament; and it must always be remembered that the
consent of both.Housge of the Parliament is a necessary step in the process of constitutional alterations which, after being
by this Parl; , must’ be. appi by the people by way of referendum,

18. The record of past attempts to obtain approval to proposed laws to alter the Constitution
has shown how difficult the task can be. There have, in the history of the Commonwealth, been twenty-
four proposed laws, some of which dealt with. several subjects, submitted to the electors. Only in four
instances have the requisite majorities been obtained in favour of the proposed constitutional change.
The first was in 1906 when a change was made in the date on which the terms of newly elected senators
shpulf_l begin; the second in 1910 concerned the. taking over of State debts by the Commonwealth; the
third in 1928 was to enable effect to be given to the Financial Agreement between the Commonwealth
and the States 5 and the. fourth in 1946 vested the Commonwealth Parliament with concurrent legislative
power to provide certain types of social services, The opinion is widely held, and is shared by the
Committee, that the main reason for the failure of many of the other proposals submitted to the people
has been that they have usually been opposed by the. opposition parties in the Federal Parliament and
in their concomitant political organizations in the States. On different occasions the same parties
have-proposed and opposed somewhat similar proposals. Accordingly, it is important to obtain party
agreement at the Federal level for any substantial constitutional changes.

. 19, The‘Commi‘ttge’s sole responsibility is to report to the Parliament, and any subsequent action,
with a view to obtaining constitutional reform, as. for example, consultation with the States in
apprtl)pnate cases, will rest with the Government, the Parliament itself and ultimately; of course, the
people:

.

IV.—NATURE OF THE REVIEW.

20.. The Committee concluded that it would not fully discharge its obligation to the Parliament
if it confined:its deliberations to isolated features of the Constitution and that the proper approach was
to ascertain whether experience since the inception of the Commonwealth on ist January, 1901, had
demonstrated the need or desirability to make constitutional alterations in respect of any of the
provisions contained in the eight Chapters of the Constitution.

21, At the same time, valuable though the lessons of the past often are, a review so limited
would, in the opinion of the. Committee, have failed to appreciate that the Constitution as an organic
instrument of government in a democratic federalism must also serve the legitimate needs of future
generations, It is not enough that the Constitution should be sufficient to serve the present-day
requi of the ity within its ambit. It should be capable also of promoting or giving-effect
to the will of the people at any particular time in. the foreseeable future as expressed' by democratic
processes.

22, That the Constitution should be the expression of the will of the. people. has always been truc.
Indeed, the preamble of the Commonwealth of Australia Constitution. Act of the United Kingdom
Parliament which constituted the Commonwealth of Australia begins with the words—

Whereas the people. of New South Wales, Victoria, South Australia, Queensland, and Tasmania, humbly relying
on the blessing of Almighty God, have agreed to unite in one indi Federal Ce under the Crown
of the United Kingdom of Great Britain and Ireland, and under the Constitution hereby established: .

Later, in covering clause. 3 of the Constitution, it is mentioned that Western Australia should also be
united in the. Federal Commonwealth * if Her Majesty is satisfied that the people of Western Australia
have agreed thereto ', .
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. 23, Accordingly, in teviewirig the Constitution, the Committee has hud' tegard both to past
experience of the federal system of government and to probable future developments which may have
a bearinig on laws required to ineet new needs of the community.

. 24. For example, in relation to the number of members of the House of Representatives,
experience showed that the continued increase in population since Fedefation had brought about a
sitiation shortly after the dontclusion dof the second World War in which many eléctorates wete
unwieldly  Steps were taken in 1948 to fncrease thé nitmber of members of the House¢ 6f Representatives
from 74 for the six States o 121, At the samo time, if only for constittitional reasons, it was hecessary
to increase the number of senators from 36 to 60. At the present time, the average nutiber of persons,
as distinct from electors, for every Federal electoral division is about 80,000, If the avérage is to rémain
unchanged, o an estimated population of the six States of 12,000,000 in 1968, there would be an increase
of about 28 in the total zqembersm;g of the House of Representatives. A question then arises whether
‘t)l}etsgrg;; Sst}:::l;.;ld also be increased in size according to the proportion at present specified in section 24

1011,

. 25. The means of transport provide another example, The several sections of the Cénstitution
which deal with the 1 and control of State railways dppedr, to the casual observer to accord
10 ra an exagaerated importance. The Convention Debates show, however, that railways were.
considered at the turn of the century to be major instruments of policy capable of aggressive use by
one State to divert the flow of wealth from its natural economic outlets to the detriment of neighbouring
States. But other factors have intervened since Federation to mitigate some of the harmful possibilities,
which many of the Founders envisaged, of unrestricted competition between State railways. One of
these factors has been the growth since Federation of civil aviation as an important transportation
service. Vet the full impact of aviation on the life of the community has yet to be experienced, as for
example, in promoting the development of thinly settled areas of Anstralia,

V.-~SCOPE OF THE REPORT.

.. 26. The Committee intended to furnish a re ort containing its r dation i
constitutional alterations to_give effect to them, accgmpanied by a full exposition. Mcm?)g;isr ‘Iizl;a\g
given as much time as Posmble to the very responsible task committed to them by the Parliament as
to which the Committee’s record of 89 sitting days since November, 1956, bears witness, Nevertheless,
the early interruption of the Committee’s work, caused by the appointment of Senator Spicer to judiciai
office, and the dissolution of the present Parliament which will occur somewhat. before the Committee
had anticipated, has regrettably preciuded the C: ittee from attaining its objectt it has been
unable to complete the writing of the Report, -

27. The Committee decided, after most anxious consideration, ] i
was to x'na‘lge a report to t'he Parliament setting out separately but : nat Z?;leitls)mper rmends qf aczﬂs
not g cither expl vy draft const 1 d; or supporting exposition, The
recommendations in detail, the draft d and the cc jons which have been responsible
for the making of the recommendations set out in this Report will be furnished separately in a paper
which should be available for tabling when the twenty-third Parliament is summoned next year. Should
the Committec be reconstituted, the paper would be presented as a further report, ’

28. The ensuing paragraphs of this. Report will reveal the extensive i
. 4 T ] nature of the ’
nquiries, The C'omnut.tee wishes to point out, however, that because of insufficient timec ‘i)tmv?al;t?oi
able to conclude its deliberations on all aspects of the Constitution which it wished to consider fully,

VI—COMMONWEALTH LEGISLATIVE MACHINERY.

29. The Committee considered it appropriate to commence its revi i inati
5 ered { ew with an examination'
s%ctmns of Chapter I. of the Constitution relating to such matters as the number of senators andl‘:’xlxlex;t;)tel;:
gm;}txgr?::éet l::’fdﬁgtr’gsenttg&ve;i relauti_nls{hxps between the two Houses, terms of ‘Senators, rotation of
nd th lon of the House of Representatives, or in other words, those secti i ide
for the legislative hinery of the C Ith of P:ustralia. »thoso sectons which provide

30. In creating machinery for the exercise of Commonwealth e islati
3 ¢ tive potver; th

wfere able to draw upon the examples of established federal systems of go%emmen? in the Uieﬁtlzsusutgfés
o Alpenca and panada. Nevertheless, the bicameral’ parliamentary machitery written into the
goor:ls_tt{tution \Dvas, m many respects, fashioned against a bacl d of indj loniat politics and

onditions. ic considerations led the Fe to insert provisions in Chapter I. whi g
v;_rt;ally without precedent in 1900, as for example, section 57 which%rovides machinerg' f?c:rlthgv :::lt?ller‘::;:
ﬁowiﬁl%%?a ;e:;:('e;qttheotwo tl‘-Iou§esi Agzla’i_rlll, indIQO?h only a speculative forecast was possible as to-

.1t power to reject any' ith i di 0
the Stagey ot ¥ funclign. Taj 'y bill and with jts members directly chosen by the peoplr; of
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31. The Commonwelth body politic has been profoundly affected since Federation by the
ontorgence and entrenchment of nationally organized political parties with sufficient strength individually
ot In ¢ombination to form and maintain a government, In particular, the evolution of political parties
has upset the speculations of many of the Pounders.as to how the Senate would function. The Senate
has for many years been as susceptible to party political influences as the House of Representatives
and proceedings in the Senate usually find party divisions corresponding to those in the House
of Representatives. The history of deadlocks between the two Houses is, for example, one of conflicting
policies of the national parties,” The loyalty of senators to their parties has been largely responsible for
the sublimation of the original dual conception of the Senate as a States House and & House of review.
An impottant contributing factor has been tho increase in the number and importance of national interests
and issues, some of which are referred to hercunder in pasagraphs 77 to 103 of this Report..

32, At the same time, the party system and the growth in matters of national interest have
inevitably given greater prominence to the House of Representatives. Since Federation, the Prime
Minister has always been a member of the House of Representatives and' members of that House have
provided the bulk of the members of successive Ministries. And, as was contemplated by the Founders,
most legislation originates in the House of Representatives upon introduction by.a Minister. Itis
customary for the general body of electors to think of the party or coalition of parties returncd with a
majority at the general election. of members of the House of Representatives as having a mandate to give
effect to the policies advocated on the hustings.

33, The Commitiee considers that some constitutional changes are now necessary to facilitate
the maintenance of continuous sound democratic: government in the light of changed conditions. since
Federati It is, for ple, clearly required that the House of Representatives should be of sufficient
size to ptovide adequate representation for the ever increasing number of electors and that, in the spirit
of democracy, as a general rule equal weight should be accorded to the votes of electors. Tt can happen,
moreover, that legislation introduced by a government in the House of Representatives and passed by
that House is rejected by the Senate even though the government clearly possesses the confidence of the
electors as expressed: at the rhost recent elections, Party divisions in the Senate usqally correspond to
those in the House of Representatives. However, by reason of the principle of continuous existence of
the Senate; under which the places of only one-half of the number qf senators become vacant at the same
time, and the operation of the system. of proportional representation for the counting of votes for the
election of senators, a government may find that it does not command a.majority in the Senate. In such
circumstances, the Committee considers that. there should be some alternative to double dissolution as
a means of resolving deadlocks which does not involve the disruption of Parliamentary government
or necessarily require the electors to attend the polling booths.

34, The Committee’s recc dations oa Comumc
paragraphs 35 to 69 below.

lth legislati hinery are set out i

NUMBER OF SENATORS AND MEMBERS OF THE HOUSE OF REPRESENTATIVES.

35, Section 7 of the Constitution states that the Senate shall be composed of senators for each
State directly chosen by the people of the State. The section also empowers. the Parliament to mgke
laws increasing or diminishing the number of senators for each State, provided that equal representation
of the six original States is maintained and the number of senators for each of those States is never less
than six.
36. Section 24 of the Constitution provides that the House of Representatives should' be
composed of members directly chosen by the people of the: Commonwealth, The number of members
chiosen in the several States has to be in proportion to their respective populations subject to there being
at least five members chosen in each original State. The section provides further that the number of
mémbers of that House should be, as nearly as practicable, twice the number of senators, a requirement
which is comnionly known as the two to one ratio.

37, Section 27 of the Constitution empowsrs the Parliament, subject to the Coustitution, to make
laws for increasing or diminishing the number of members of the House of Representatives. This
section, and sectionn 7 50 far as it relates to the number of senators, have to be read subject to the
application of the two to one ratio.

38, There are, at present, ten senators for each State making a total of 60 senators, aqd 122
miembers of the House of Representatives chosen in the various States. len}y, as the Constitution
noW sands, dn increase in the sismber of members of the House of Represe ves to take of
a substantially increased population must be accompanied by an increase in the number of senators.

39, Tur CommiTTeE RECOMMENDS that the Constitution be amended to. provide as follows:—~
(1). The number of members of the House of Representatives should be no longer tied to
‘being as nearly as practicable twice the number of senators.

2) The Parliament should have power to determine ghe number of senators, provided equal
@ iepresemaﬁon of the original States is maintained, but there should be not less than

six nor more than ten senators for each original State,
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(3) The Parliament should continue to. have power to make laws for increasing or
diminishing the number of members. of the House of Representatives, and the number
of members chosen in the several States should remain.in' proportion to-population.
However, the power of the Parliament to determine the number:of members. of the
House of Representatives should be subject to the qualification. that the number of
members to be chosen in any State should be determined by dividing the population.
of the State by a figure determined by the Parliament which is the same for -each
State.and is not Jess than 80,000; thus. providing that there should: be on average at
Teast 80,000 people for every member. Where, upon. a division, there is a remainder,
greater than one-half of the divisor, there should be an additional member to be
chosen in the State concerried.

(4) The power of the Parliament referred to in sub-paragraph (3) above should be subject.
to the present constitutional provision that there should be no.less than five members
chosen in each original State.

DISAGREEMENTS BETWEEN THE SENATE AND THE HOUSE OF REPRESENTATIVES,

40. Section: 57 of the Constitution deals with disagreements between the Senate and the. House of
Representatives in respect of any proposed laws passed by the House of Representatives, If the Senate.
rejects or fails to pass a proposed law or passes it with amendments which the House of Representatives,
will not accept and that House, after an interval of three months, in the same or the next session, again
submits the proposed law. to. the Senate, either with or without any amendments made or suggested.
by the Senate, and the Scnate again rejects or fails to pass the bill or makes amendments unacceptable
to the House of Representatives, the Governor-General, may dissolve both Houses. simultaneously.
Such a dissolution may not take place within six months before the date of expiry of the House of
Representatives by effluxion of time.

41. The section provides further that if the House of Representatives, after the double dissolution:
and the ensuing general election, again passes and submits the proposed law whether with or without
amendments or suggested amendments and the Senate still resists, the Governor-General may convene
a joint sitting of the two Houses to deliberate and vote-on the proposed law and any amendments. made-
by one House which have becn unacceptable to the other. If the proposed law, with or without
amendments, is carried by an absolute majority of the total number of members-of the iwo Houses at
%e ;(;int sitting, it is taken to have been passed by both Houses and must be presented for the

oyal assent.

42. Thus, section 57 prescribes the conditions which must be satisfied before a deadlock can
exist. Once a disagreement exists.within the' meaning of the section, the only action that can be taken
with a view to its resolution is.a dissolution of the two Houses. It is not possible, for example, for the
two Houses to proceed to a joint sitting without a double dissolution first occurring. The deadlock
may then be finally determined by a joint sitting of the two Houses if the disagreement still persists after
the double dissolution. As indicated, section 57 applies to any bill passed by the House of Representatives
whether it be a bill within the competence of the Senate to amend or a bill which the. Senate may not
amend because it imposes taxation or appropriates revenue or moneys for the ordinary annual services
of the Government,

. 43. Te CoMMITTER RECOMMENDS that the Constitution be amended by the repeal of section 57
and its replacement by a new section which will provide, in substance, for the following:—
(1) A deadlock should be deemed to arise in respect of a proposed law imposing taxation or
appropriating revenue or moneys for the ordinary annual services of the. Government
if, during any session of the Parliament, the Senate has not, at the expiration of a
period of 30 days after receipt of the measure from the House of Representatives,
passed the proposed law or the proposed law with, any amendments it has requested
and which the House of Repres ives has pted. It should not be necessary
for that House to have to pass the bill for a second: time before a deadlock can arise,
(2) In respect of other proposed laws, the House of Representatives should be required, as
at present, to pass for the second time a bill which the Senate. has resisted: and the
Senate should be given a further opportunity to ider the before.a deadlock
arises, Conditions of deadlock should be deemed to arise if— - '

(a) during a session, the Senate has not, at the expiration of 90 days after receiving
the proposed law from the House of Representatives for the first time,
passed the proposed law as transmitted to it or with amendments in respect
of which the House of R ives has d its concurrence;

(5) the House of Representatives again passes the proposed law in.the same or the
next session either with or without any amendments made by the Senate; and
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(¢) after. receiving the: proposed law for the. second time, the Senate either again
rejeots it or has not, at the expiration of 30 days during, tgle scfsnon,.passed
either the proposed law or the proposed law with which the
House of Representatives has found acceptable. o

In effect, therefore, the Senate must be allowed at least 90 days to' make up its: mind
on-a bill which it has received for the first time from the House of Representatives.
That period of time must elapse before the House of Representatives again. passes:
the bill even though the Senate should reject the bill within the prescribed time.
Upon the submission of the disputed to the Senate for the second time, the
conditions of deadlock arise immediately upon rejection of the measure, or otherwise
at the expiration of a period of 30 days. .

(3) When: a deadlock arises, the Governor-General, acting on the advice of the Fedqral
Executive Council, should have power to dissolve both Houses except that 2 dissolution
should not be possible within six months of the expiry of the House of Representatives
by effluxion of time. e G G i G )

| an. alternative to double dissolution, however, the Governor-General in Counci

® Asshould be empowered to convene a joint. sitging.of the members. of the two Houses
to deliberate and vote upon the proposed law in dispute together with any amendments

which have been made by one House but not agreed to by the other. A disputed

bill may only be preserited for the Royal assent if at the joint sitting, it is approved

by an absolute majority of the total number of members of the two Houses and by

at least one-half of the total number of members of the two Houses chosen for and

in a State in at least one-half of the States. il A by the .
deadlock is not resolved at a joint sitting, or if a bill passed by the House of

e zile;;arest;xtatives is rejected.at a joilnt sitting, the Governor-General in Council should
also. be authorized to dissolve both Houses provided that, as at present, the double
dissolution does. not occur within six months of the expiry of the House of
Representatives by effluxion of time. L .

(6) As a further alternative to- double. dissolution, cither without a joint sitting being held
or. where disagreement persists after a joint sitting, if the House of Representatives
should be dissolved. within twelve months of the-deadlock first arising, for the purposes
of the: proposed section the dissolution of the House of Represcntatives should be
treated as a. stage in the settlement of deadlocks in similar manner to a double
dissolution, as to which see sub-paragraph (7) herelfudel'.f .  the ]

If after a double dissolution, or if after a general election o members of the House o

@ Representatives has occurred as lated in sub-paragraph (6) above, the House
of Representatives again passes the proposed. law within six months of the
comiencement of the first session of the new Parliament and the Senate either rejects
the: law or otherwise has not, at the expiration of a period of 30 days after
the transmission of the bill to it, passed the law or the law with any amem.imem,s
acceptable to the House of Representatives, the Governor-General in Council may
convene a joint, sitting. If the proposed. law together with any of the amendments
in dispute is affirmed by an absolute majority of the total number of members of
the two Houses, then the bill should be deemed to have been duly passed and must be
submitted for the Royal assent.

‘TERMS OF SENATORS,

44. Section 7 of the Constitution provides, among other. things, that senators shall be chosen.

for a term of six years. _
i i ? s. The term of service of

st o L B e e o he dne of bt cleion wih (e exepton hat afer
a dissolution of the Senate, which may occur ugder section 57 of the Constitution, the term of a senator
is taken to begin on the first day of July preceding his election.

46‘.‘A11" sehators do not retire at the same: time. Sections 13- and 14 together provide for the
éxpiry’ of térms-at two- different times.

47. The-allotment. of fixed- terms for senators is in: contrast to the position of members of the

0 i ituti tives may
tatives. -Under, section. 28 of the Constitution, the House of Represental
2‘;1‘:isneugff§re'?l§i::?y‘cars from its first meeting and no-longer and it may be sooner dissolved by the

Governor-Genetal, '
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48. As a result of the operation of the constltutional provisions above-mentioned in paragraphs
44 to 46, it is always possible for general elections for members of the House' of Representatives to take
place without being accompanied by an election for senators, The Committee considers that elections
for members. of the House of Representatives and one-half of the nuunber of senators for a State
should be held at the same time. Simultaneous elections for membets of the two Houses would also
enhance the effectiveness of a dissolution of the House of Representatives as a. stage in the settlement
of deadlocks between the two Houses in accordance with the Committee’s recommendations contained
in paragraph 43 above.

49, Toe CoMmiTTeE REcoMmENDS that the Constitution be altered tb omit the provision now
made for senators to be choseh for terms of six years and to provide instead that sénators should hold
their places until the expiry or dissolution of the second House of Represéntatives after their election,
unless the Senate should be earlier dissolved: under the provisions of section 57 of the Constitution.

ROTATION OF SENATORS.

S0. As mentioned in paragraph 44, the Coustitution provides that. senators should have six-
year terms.  Consistently with the principle of continuous existence of the Senaté, the Constitution
also provides, as indicated: in paragraph 46, that only one-half of the senators for each State, or as near
to one-half as practicabl¢, should retire every three years. This is known as the rotation of senators,
Section 13 entrusts to the Senate the function of arfanging for the rotation of senators.

51. Section 14 of the Constitution makes further provision for the rotation of senators when the
number of senators for a State is increased or diminished: In this inst the function is vested in
the Parliament as a whole.

. 52. Section 13 does not restrict the Senate as to the means which it may adopt in dividing senators
into two‘classes, first, those \vho’sg“places will become vacant after three years and, second, those whose
places will become vacant after six yéars from the beginning of their terms of service,

3. Earlier in this Report, the Committee recommeénded the re-writing of section 57 but it is still
possible under the Committee’s proposal for & double dissolution to. take. place. Acdordingly, the
provisions of section 13 so far as they deal with the rotation of senators aftet a double dissolution remain
operative even though section 57 should be amended as recommiended.

54, On the occasions. on which section 13 has been applied, terms have been allotted to senators
for each State according to the degree of their success at the elections. ‘The Committee considers that
constitutional effect should be given to past practice.

. 55. THr' ComMMITTEE RECOMMENDS that section 13 of the Cohstitution. be- amiended to provide
at—

(1) the Senate shopld, when first meeting after a dissohition; divide the senators chosen for
each State into two: classes: in such a way that the terms allotted to the senators
chosen for each State' accord with their relative order of success at the elections
resulting from the dissolution; and

(2) the Parliament should have power to make laws providing for-the manner in which the
relative success of senators at an election is to- be dscertained for the purposes of the
section,

56. It is doubtful, as section 13 now reads, whether a person who has been validly chosen as a
senator for a State at the elections taking place after a double dissolution, but who later dies, resigns
or becomes disqualified from sitting as a senator before the division of senators into classes, can be
included in the division and thus a term allotted to the place which the senator would have held.

X 57. Tre CommiTTEE RECOMMENDS that the name of any senator chosen for a State who has died,
resigned or been disqualified before the division: of senators into classes, should be included among
the names of the senators to be divided into classes and an allotment made to one of the two classes of

in d: with the requi of section 13 as recommended to be altered.

CASUAL VACANCIES IN THE SENATE.

. 58..Section 15.of the Constitution deals with the: filing of casual vacancies in the fenate. It
provides, in the first instance, that if a vacancy occurs in the place of a senator before the expiration
of his term, the Parliament of the State for which the senator was elected should appoint a person to
fill the vacancy. Provision is made if the Houses of Parliament of the. State are not in session, for the.
Governor in Council of the State to make an appointment to hold the place in the meantime, A person
appointed by a State to fill a casual vacancy does not.necessarily hold the place for the unexpired portion
of the vacating senator’s term. If, before thei expiration of the-.term, a general election of members. of
the House of Representatives or an election of senators for the State occurs, whichever is the earlier,
a successor must be chosen at the election to hold the place until the expiration of the ternd, ’
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59, The Committee desired: to recommend a constitutional amendment whereby, if the senator
for a State whose place has become vacant was a member of a political party, the Parliament of the
State or the Governor of the State should be required, in filling the vacancy, to choose a person who was
a mhember of the same political party as the vacating senator. The Committec was, however, unable
to find a form of amendment which would satisfactorily express the objective it had in mind.

'60.. The Committee wishes: to .record, however, that although its members belong to different
political parties, all were strongly of the view that the principle referred to in the last preceding
paragraph should be observed without exception.

61. It is open to doubt whether a person who was validly chosen as a senator for a State and
who dies, resigns or t .constitutionally incapable of sitting as a senator before the commencement
of his term of service, has a place which becomes vacant under section 15. If the situation cannot be
dealt with under section 15, a fresh election is necessary.

62. Tur CoMMITTEE RECOMMENDS that the Constitution be amended to provide that, in the
circumstances mentioned in paragraph 61, a place should become vacant within the meaning of section 15.

DIVISION OF STATES INTO ELECTORAL DIVISIONS.

63. The Parliament may, under section 29 of the Constitution, make laws for determining the
divisions in each State for which members of the House of Representatives may be chosen and the number
of members to be chosen for each division. A division may not be formed out of parts of different
States.

64. Although section 24 of the Constitution requires the number of members to. be chosen in the
several States to be in proportion to the population of the States, once the number of members of a
State is ascertained in accordance with the section, the Parliament may, under section 29, divide the State
into electoral divisions of its own: choosing. There could, for cxample, be twice the number of electors
in one electoral division in a State compared with another division in the same State or there could be

one member for one division but more than one member for another division.

65. The Committee considers that. a constitutional alteration should be made which would ensure
that. all el are single ber electorates and that the number of electors in each division is,
as npearly as practicable, uniform.

66. THE COMMITTEE RECOMMENDS that the Constitution be amended to provide that—

(1) the Parliament may make laws dividing each State into electoral divisions equal in number
to the number of members to be chosen in the State with one member to be chosen
for each: division;

(2) upon the-division of a State into clectoral divisions, the number of electors in a division
in a State should not exceed by more than one-tenth, or fall short of by more than
one-tenth, a quota ascertained by dividing the total number of electors in the State
by the number of members to be chosen in that State;

(3) the division of a State may be reviewed at any time but the division of every State into

)l 1 divisions should be reviewed at least once in every ten years and where, upon
review, the number of electors in a division in a State js found not to be within one-
tenth of the quota, there should be a further division of that State into divisions;

(4) for the purposes of the division of each State into electoral divisions and any subsequent
division of a State into divisions, incl the required d ial review, the Governor-
General in Council should be required to constitute an Electoral Commission for
each State to make recommendations to the Parliament in connexion with the division
of the State into divisions; .

(5) the division at any time of a State into electoral divisions should not take place until
the Electoral Commission constituted for the State has reported to the Parliament;
and

(6) each Electoral Commission should consist of not less than three members and all Electoral
Commissions in existence at the one time should have the same number of members.

RECKONING. OF POPULATION.

67. Section 24 requires generally that the number of members of the House of Representatives
chosen in the several States shall be in proportion to the respective numbers of their people.

68. Section 127 of the Constitution provides that, in reckoning the numbers of the people of the
Commonwealth o of a State or other part of the Commonwealth, aboriginal natives shall not be counted.
The main effect of the.section is to preclude the aboriginal population of a State from being taken into
account when determining the number of members of the House. of Representatives to-be chosen in the
State.. .
69. THE CoMmITTEE RECOMMENDS the repeal of section. 127 of the Constitution.
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VIL—CONCURRENT' LEGISLATIVE POWERS.

70. It scems to be a widespread misconception that the. grant of an additional legislative: power
to the Commonwealth Parliament ily involves a withd I of power from the States. Most
of the legislative. powers vested in the Commonwealth Parliament are known as concurrent powers,
that is to say, they do not belong exclusively to that Parliament but are also retained by the States.
Where the powers are concurrent, section 109 of the Constitution accords. paramountcy to

Commonweaith laws over State laws. This means that State laws may be displaced in so far as they'

are inconsistent with valid Commonwealth laws. Nevertheless, States may; and in fact continue to,
legislate in respect of subjects upon which the Commonwealth Parliament may also pass laws:

71. The Committec considers it most important, moreover, for it to be more commonly
understood and appreciated that the laws which the Commonwealth Parliament passes under, any
head of its legislative powers must, in the long run, accord with the people’s wishes. The Federal
Parliament. is ‘democratically elected to express the' will of the people and general elections for
members of the House of Representatives must be held at ledst every three years. The Committee
considers that criticism of increased legislative powers for the central Parliament has often failed to
do justice to the explicit pronouncements in the Constitution itself that the members of each House
of the Federal Parliament must be directly chosen by the people. In proper perspective the question
to be determined is whether the people wish to have their will expressed through the national
Parliament or through the Parliaments of the respective States.

72.. There is also a tendency on the part of some to assert that the: Commonwealth Parliament
possesses more legal power than it has, In the Committee’s opinion, this is mainly because the
responsibilities of the Commonwealth frequently lead to action in matters which arouse national
interest.

73. From the commencement of the. Convention Debates, the Founders assumed that the sharing
of power between the Commonwealth and the States should be effected by the States continuing to
have general legislative powers and allotting to the new Commonwealth such specific Iegislative powers
as could be generally agreed upon by the repr ives of the sep Colonies, The powers given
to the fledgling Federal Parliament were the expression both of conservatism and legalism consistent
with the preservation of independent interests of the States.

74. In the course of the first half century of Federation there has been a decisive shift in the
balance struck in 1900 between Federal and State interests, caused by modern developments that have
affected the Commonwealth as.a whole rather than the States individually.

75. The division of legislative power between the Commonwealth and the States has meant
that matters affecting more than one State which; are beyond the reach of Commonwealth legislative
power and which, in the public interest, require. regulation, will be outside the exercise of effective
governmental authority uniess the States voluntarily agree between: themselves on the formation and
maintenance of common policy. Experience has shown that it is frequently difficult for six independent
States to reach agreement and' that there are, in practice, vacuums of legal power.

76. In the opinion of the Committee, the growth in number and importance of matters affecting
the people of the Commonwealth as a whole requires the vesting of additional concurrent legislative
powers in the national Parliament. Some of the more significant aspects. of developing nationhood
to which the Committee has had regard are shortly described in paragraphs 77 to 103 below.

GROWTH IN POPULATION.

77. When the first Commonwealth census was taken in 1901, it showed the population of
Australia to be less than 4,000,000. The population at the taking of the census in 1933 was 6,630,000
and at the last census in 1954 it had reached 8,987,000, At the end of 1957 there were 9,747,471 people
or more than two and one-half times the number at 1901. 1t is safe to assume that future growth,
even from natural increase alone, will continue to be substantial.

78. A notable feature of the expanding population has been the net migration intake in the
post-war years. The increase in population was of the order of 2,000,000 for the ten years ended
December, 1957. This comprised a natural increase of approximately 1,180,000 and a net gain of some
940,000 new settlers under Australia’s migrant programme.

79. The community’s acceptance of the intake of large numbers of people from old-established
countries indicates its recognition of the urgent need for progressive economic development and
increased defensive strength, The rapid increase in population, however, brings. with it immediate
and' large demands for housing, public. works. and services and: other facilities of a capital pature,
Increasing population, therefore, although essential to development, accentuates the growing, pains. of
a young country in search of adequate capital to- sustain the desired rate of national development,

80. Since the last war, about 1,000,000 persons have entered Australia as migrants, making up

about. one-tenth of the total population. These persons have no traditional ties to any particular
State as a separate entity in the Federation.
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DErFENCE.

81. The need for a single system of defence was one factor which led to the foundation of the
Commonwealth. However, the concept of total war was then unknown and international conflicts
were confined to limited areas and to the armed forces of the contending parties. Two world wars have
since demonstrated that industrial capacity will provide the sinews of any future wars and it is clear
that the health of the national economy in peacetime is a vital factor in building up and maintaining
adequate defences against aggression.

NATIONAL DEVELOPMENT.

82. The rate and balance of national development affects every Australian. It calls for concerted
effort on the part of all and the best utilization of the nation’s resources and may be said to be the
posil ponsibility of the ity, and the Governments, Federal and State,

83. State' Governments have expended substantial sums on the provision of capital works and
services and the level of activity is far greater than in the carlier days of Federation and far greater,
moreover, in the years since the second World War than before. Most of the capital works and services
undertaken by the States have been financed by loan funds. Expenditure by the States out of loan
moneys ont works and services (excluding local and semi-governmental works and services) was £9,000,000
in the first full financial year of Federation. In 1921-22 the amount so expended increased to £34,000,000
and in 1951-52 it was £198,000,000. In the five financial years ended 1956-57, total net loan expenditure
on State capital works and services was £803,000,000. In seme years State expenditure would have been
higher except for the inability of the loan market to meet all requitements and, in recent years, the
Commonwealth Government, by subscribing to special loans, has made possible the completion of State
works and housing programmes far larger than could' have been financed from ordinary loan raisings.

84. The Commonwealth has also been committed over recent years to heavy programmes of a
capital nature. Commonwealth expenditure on capital works and services was £42,000 in 1901-02.
Twenty years later it was £9,000,000 and in 1951-52 it was £155,000,000. Total expenditure over the
past five financial years has been £693,000,000, all of which has come from the ansolxdated Revenue
Fund, compared with a total of £35,000,000 for the last five pre-war years ended in 1938-39.

85. The furtherance. of national development by means of private investment in its various
forms is apparent in every State of the Commonweaith and the application of private capital provides
striking evidence of confidence in the future of this country. It.is obvious, however, that the extent
of private investment on projects, which may be described as developmental, depends largely on their
attractiveness' compared with forms of investment which may fulfil little or no developmental purpose.

SCIENTIFIC PROGRESS.

86. The present century has so far been an age of ding scientific aﬂ'ect:mg
the daily life of the people of the Commonwealth. At Federation, knowledge of electro-magnetism
ad enabled telegraphic and tel ic services to be established. Further progress in the use of electro-
magnetic waves has already made possible radio and television. Australia profits greatly from research
into problems of the primary and secondary industries carried on by the States and the Commonwealth,
as for example, pasture improvement, pest control and the extraction of valuable minerals from their
ores. Medical research has had beneficial results for the community, for example, research into
tut losis has' made a sut ial contribution towards eradicating the discase.

o
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87. The limits of scientific d are indeter e and’ the process is continuous.
Practical benefits should be derived in the foreseeable future, for instance, from current rescarch on
nuclear energy and weather modification. If Australia is to maintain a satisfactory rate of development
and its place in the community of nations, there. will have to be further expansion of research
programmes.

TRANSPORT AND COMMUNICATION.

88, The dispersal of the population and resources of Australia over an area of 3,000,000
square miles creates acute transport problems. The paucity of communications between large areas
of Australia at Federation suggested that some types of legislative power could not be appropriately
vested in the Commonwealth Parliament,

89. In 1900, railways and shipping were the prime means of transp_ortation as. they contin}xed
to be for many years afterwards, Other means of transport have become important since Federation.
Technical progress in the construction of roads and the design of motor vehicles has enabled a
considerable volume of trade and commerce between the States to be carried on by road.  The provision
of roads has. involved the States and the Commonwealth in heavy financial commitments. Carriage
by-air has also been developed and there is now ae umbrella of commercial air services. extending over.
the length and: breadth of Australia, Adr transport, besides. being 2 major means. of communication
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between the States, is an instrument of geographical d p > as for example, m outback parts of
the continent, The provision of facilities such as aerodromes. and navigational aids is, however, costly
and the burden of providing them has fallen almost entirely on the Commonwealth.

90. In relation to navigation, ships may use the same waterways irrespective of wheéther they
are engaged in interstate or intrastate trade. Similarly, aircraft engaged in interstate and intrastate
fights usually make use of the same facilitics and airspace. This would suggest that there are practical
reasons why the legal power over these forms of transportation should not be divided on the basis of
the nature of a voyage or flight but should be vested in one Government.

EMERGENCE OF A NATIONAL EcoNoMy.

91. Federation brought together six colonies, each with its own distinctive economy—New South
Wales, for instance,. was an ardent advocate of free trade but Victoria was a protectionist stronghold.

92. Progressive national devel and defence necessities, already referred to have, however,
been strong integrating forces, The denial in the Constitution of legal power to the States to impose
customs and excise duties and the trend towards greater uniformity in industrial conditions in Australia,
in which C Ith industrial hinery has played an important part, have also been major
contributing factors in this integration.

93. The economy’s assumption of a national character may be illustrated in various ways, A
substantial increase has occurred, for example, in the volume of trade between Awustralia and other
countries, In the first financial year of Federation, export earnings were valued at £50,000,000. In
1921-22 they were £128,000,000 and in the five financial years from 1934-35 to 1938-39 averaged
£142,000,000 annually. In the financial year ended J une, 1952 they had attained the value of £675,000,000
and in 1956-57 the total value of exports from Australia was £993,000,000.. Increases, particularly
since.the end of the war in 1945, are substantial even after allowing for the decline in the value of ‘money.
Wool exports, for instance, which were the equivalent of 529,000,000 Ib, of greasy wool in 1901-02, had
risen to 1,036,000,000 lb. 50 years later and 1,408,000,000 1b. in 1956-57. At corresponding dates,
wheat exports were 543,000 tons, 1,685,000 tons and: 2,440,000 tons, respectively, Imports increased
in value from £38,000,000 in the first Federal financial year and an annual average of £107,000,000 for
the five years ended 30th June, 1939, to a record figure of £1,053,000,000 in 1951-52, Total value of
imports for the financial year ended Junc, 1957, was £719,000,000.  External trade has been predominantly
2 Commonwealth respousibility..

94. Experience in recent years has made it apparent that there is a close connexion between
Australia’s balance of payments and general economic conditions. in the community. For example,
internal inflation quickly leads to a rising demand for imports.

95. The bulk of Australia’s export earnings continues to be derived from the export of primary
products. In 1901-02 primary products constituted about one-half the value of total exports, Fifty
years later, in 1951-52, exports of wool, wheat, flour, meat and butter alone constitnted £452,000,000
out of a total value of exports of £675,000,000. In 1956-57 the exports of these products were worth
about £635,000,000 or nearly two-thirds of the. total value of exports from Australia. Competition
in the world markets among countries exporting primary products is intense and the greatest efficiency
is required in production and marketing methods. to preserve the welfare of the: primary industries and
maintain a satisfactory volume of export earnings, Without doubt, it is a matter of national importance
that Australia should not be priced out of world markets.

96. Australia’s trade and payments relationships with other countries represent, of course, only
one example of the connexion between one segment and the whole of the Australian economy. Putting
the matter in more general terms, it is undoubtedly true that the integration of the Australian economy is
such that there is an inter-dependence not only as Between the many and various economic activities
which go to make up the Australian economy but also as between these activities and the state of the
economy as a whole.

CHANGING PATTERN OF THE EcoNoMy.

97. ‘The national economy in the process of cxpansion has also become more sophisticated. The
prosperity of the Colonies until Federation depended mainly on: primary production and. mineral wealth.
But there has, during the present century, been a remarkable transformation from an economy,
predominantly rural, to one which to a great extent is industrial. This has occutred even: though.
primary production has increased over the same period and primary products remain the most important
commodities of export,

98, In 1921-22 the net value of primary production, including minerals, was. £232,000,000
compared with factory production’ valued at £122,000,000, By 1938-39 the net value. of primary
production was £185,000,000 but the net value of factory production had risen in the meantime to

203,000,000. ' Since the last war, the growth in factory production has increased rapidly and by 1956-57
value of production stood at £1,622,000,000 compared with £1,232,000,000. for. primary production,
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99. If the value of materials and fuel used in production is included, output of factories was
valued at £29,000,000 in 1901 and primary production was worth £86,000,000, In 1921-22 factory
output was £320,000,000 compared with primary production valued at £226,000,000. By 1938-3%
factory output had increased to £500,000,000 and primary production in the same year was £255,000,000.

1956-57 the gross value of factory output was £4,021,000,000 compared with a gross value of
£1,526,000,000 for primary production.

100, Increasing industrialization has brought with it an increase in the number of persons
¢émployed in. factories. from an average of 379,000 in 1922 to. 1,063,000 last year, This has been
accompanied by a growth in the membership and strength of industrial organizations of employers
and employees and the use of gover | industrial hinery for the determination of conditions
of employment. In 1954 about 90 per cent. of the total number of employees in industry in Australia
were subject to State or Commonwealth awards and determinations.

101. The Commonwealth’s express industrial power was narrowly conceived and takes the
form of a power to make laws for the prevention and settlement, by the means of conciliation and
atbitration, of industrial disputes extending beyond the limits of any one State. In spite of the
limitations of the power, the number of employees in Australia whose conditions of employment are
regulated by Commonwealth awards and deferminations is not far short of the number whose
conditions are determined by State industrial machinery. Commonwealth awards and determinations
have, moreover, had material effects on the work of State authorities and upon the conditions of
employmient of persons not covered by awards at all.

102, It was commented carlier that progressive industrialization and defence were inseparable.
Countries with a self-contained capacity to manufacture nuclear etergy have a. greatly increased
defence potential. It is now apparent that nuclear encrgy will also have important peace-time. uses
such as in the gencration of power for industrial purposes. Nuclear energy provides a striking
illustration of the inter-relation of industrial virility and the safety of the Commonwealth,

103. Another example of the changing economy is the emergence of specialized financial
institutions which have supplemented the traditional field occupied by the banking system. Hire
purchase finance companies, for example, have become great repositories of private moneys. They
accept deposits and offer unsecured and secured short-term investments to- the public at attractive rates
of interest. ‘Their activities arc also capable of extensively influencing the general level of expenditure
on goods produced by Australian industries, Furthermore, there have been developments in the
domestic capital market with issuing houses, stronger underwriters and stock exchanges making possible
the. wider participation of the public in the direct provision of capital.

104. There are other, matters indicative. of a_maturing Commonwealth. Thus, the independent
international status which Australia has acquired since Federation, formally recognized in the Statutc
of Westminster, and the extensive activities of the Commonwealth in connexion with the provision of
social services would be matters worthy of inclusion in a comprehensi of post-Federation
trends. But in the present compendious survey the Ce fined itself to the more important
national developments underlying the recommendations which follow later in this. Report,

105. In reviewing Commonwealth power, the Committee has also derived assistance from the
knowledge that has lated over more than half a century of judicial interpretation of the
Constitution. The penetrating scrutiny of the courts, especially the High Court of Australia, has helped
to-clarify the scope and limitations of many of the Parliament's legislative powers, The decided cases
have also supplied illustrations of the difficultics which may arisc from specific limitations of power.
Thus, the Parliament’s authority to make laws for navigation and shipping was held not to extend to
intrastate shipping operations, Later cases served to emphasize the difficulty of determml_ng in particular
situations, for instance, in collisions between ships, whether Commonwealth or State matine law applied.
Again, the High Court has held that the Parliament's power to make. laws with respect to trading or
financial corporations formed within the limits of the Commonwealth does not confer power to deal with
the -creation of corporations or to legislate. generally for the control of restrictive trade practices of
corporations, Judicial interpretation of the frequently litigated Federal conciliation and arbitration
power has shown that, in spite of the adoption by the Court of a fiexible and progressive Judlc}al approach
to the meaning of the power, excessive legalism is the inevitable result of the technical form in which the
power is expressed.

106. The Committec’s recommendations as to the additional concurrent legislative powers which
it considers should be vested in the Commonwealth Parliament are set outin parageaphs 107 to 157 below.

NAVIGATION AND SHIPPING.
107. Section 51 (1) of the. Constitution empowers the Parliament to make laws with Tespect to
trade and commerce with other countries and among the States. Section 98 declares that the power
of the Parliament to make laws with respect to trade and commerce extends to navigation and shipping.

F.8051/59.~14
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108. The High Court has held that the power conferred by section 98 is subject to the limitations
inherent in section 51 (i.) which means. that the effect of the two provisions is to endow the Parliament
not.with a substantive power to deal with navigation and shipping at large, but only with power to deal
with navigation and shipping insofar as they are relevant to interstate and foreign trade and' commerce,

109. Section 51 (vii.) of the Constitution authorizes the Parliament to make laws with respect to
fighthouses, lightships, beacons and buoys, It is also possible for intrastate navigation and shipping
to be subject to some Federal regulation by the exercise of other constitutional powers. vested in the
Parliament. However, it is still true to. say that i igation and shipping in general is beyond
the  reach of the. Parliament.

110. THE CoMMITTEE RECOMMENDS that the Constitution should be amended to vest the
Commonwealth Parliament with an express power to make laws with respect to navigation and shipping,

AVIATION.

111. In the absence of an express power over aviation, the Commonwealth has had to rely
principally on the power of the Parliament under section 51 (1) of the Constitution to make laws with
respect to interstate and overseas trade and to provide y legal support for many of
its extensive activities in this field of transport and icati The C 1th is precluded b;
the limitations of the trade and commerce power from legislating with respect to intrastate aviation.

112, THE CoMMIrTEE RECOMMENDS that the Constitution should be. amended to confer on the

1th Parli: an express legislative power over aviation.

SCIENTIFIC AND INDUSTRIAL RESEARCH.
113. The Parliament does not have a specific power to carry on scientific:and industrial research,
114. Research carried on by the Commonwealth involves the expenditure of public funds. ather
than an exercise of governmental power as ordinarily understood,, but it may be. that. the purposes for
which the é’arlia_ment can lawfully appropriate moneys from the Consolidated Revenue Fund are not
unrestricted.

115. Most scientific and industrial research carried on by the Commonwealth and its authorities
may well be ded as incidental to various subjects of legislative power of the Parliament and, for
that reason, the expenditure of public funds may, on any tenable view as to the Parliament’s power of
appropriation, be lawful. The Committee considers, however, that the Commonwealth’s capacity
to engage freely in research should not be hampered by possible constitutional restrictions.

116, THE CoMMITTEE RECOMMENDS that the Commonwealth Parliament be vested with power
to make laws for the carrying on and promotion of scientific and industrial research,

NUCLEAR ENERGY.

17 The growth of nuclear physics, making possible the application of nuclear energy for practical
purposes, is a phenomenon of the present century and alone this would explain the absence of any
reference to it in the Commonwealth Constitution.

118. By reason of its various constitutional powers, notably with respect to defence and overseas

trade, the national Parliament is not without some effective legal powers at the present stage of nuclear

development in Avstralia. Expected developments in the use of nuclear energy for constructive and
destructive purposes will inevitably, however, reveal serious deficiencies in C Ith legal power,
particularly if it should be sought to promote a self-contained integrated muclear power industry serving
the needs of industry and national development as well as defence. i

119, Tt seems also that the Commonwealth Parliament has.insufficient legislative power to make

proper provision for the protection of the health and welfare of the community as a. whole from dangers
which can arise from the use of radio-active materials and isotopes.

120, Tag CoMMITTEE RECO that the Cc wealth Parliament should be empowered by
constitutional amendment to- make laws with respect to—

(1) the manufacture of nuclear fuels and the generation and use of nuclear energy; and
(2) ionizing radiations,

Posts AND TELEGRAPHS AND OTHER LIKB SERVICES.

121. The Parliament has, under section 51 (v.) of the Constitution, power to make laws with
respect to postal, telegraphic, telephonic and other like services;

122. In 1935 a majority of the High Court held that paragraph (v.) conferred: on the
Commonwealth Parliament power to legislate with respect to radio broadcasting, most of the Justices
agreeing that broadcasting was a service which' could be classed with telegraphic and telephionic
services.
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123. Since that time, television services which, like broadcasting, involve transmission by means
of electro-magnetic waves, have begun in Australia under Commonwealth control. The Committee
is of opinion that any possible doubt as to the power of the Commonwealth to. make laws with respect
to broadcasting and television should be d by constitutional alteration.

124, Services,. such as broadeasting and television, in which transmission or reception is by
clectro-magnetic systems, fall within the category of telecommunication services. Without doubt
there will be further progress in tel ications and the C i id that any
constitutional alteration should be flexible. enough to take. account of it as a matter of national
importance.

125, Tre CoMMITTEE RECOMMENDS that the Constitution should be altered to make it clear that
the Commonwealth Parliament has power to make laws with respect to broadcasting, television. and
othier services involving transmission or reception by electro-magnetic means.

INDUSTRIAL CONDITIONS.

126. Section 51 (xxxv.) of the Constitution authorizes the Commonwealth Parliament to make
laws with respect to- conciliation and arbitration for the prevention and scttlement of industrial disputes
extending beyond the limits of any one State.

127, Paragraph (xxxv.) is not the only source of Commonwealth industrial power. The
Parliament may deal with industrial conditions so far as they come within other subjects of
constitutional power vested in it, such as section 51 (i.) which empowers the Parliament to make laws
for interstate-and overseas trade and’ commerce, and section 122 under which laws may be made for the
government of the Territorics of the Commonwealth. Nevertheless, the power conferred by paragraph
(xxxv.) mainly determines the extent of the Commonwealth’s activity in the broad field of industrial
employment.

128. Paragraph (xxxv.) is limited to the prevention and settlement of industrial disputes. It does
not apply to all industrial disputes but only to those which extend beyond the boundaries of a single
State. Conciliation and arbitration are the only processes available in the prevention and settlement
of such disputes. These qualifications upon Federal power have, in practice, restricted the Parliament.
to legislation such as the Conciliation and Arbitration Act which creates independent specialized
machinery to- deal with industrial disputes.

129. The limited Federal power provides a contrast to the general power of the States to deal
with conditions of employment of persons within their jurisdiction by means of their own choosing,
such as direct legislative intervention and the setting up of industrial courts, wages boards and
other authorities.

130. The Committee considers that the character of the Commonwealth’s industrial power
should correspond more closely to State power by vesting in the Parliament more extensive legislative
power with respect to the determination of industrial conditions. The Committee contemplates,
however, that the. Parliament would continue to provide for the handling. of employer-employee
relationships by existing forms of Commonwealth and' State industrial machinery and, accordingly,
that it should be constitutionaily possible for the C Ith Parliament to make use of State
authorities for the purpose. The proposed extension of Commonwealth power is not intended to imply
the withdrawal of the States from responsibilities in regard to industrial matters,

131, Tue CoMMITTEE RECOMMENDS that. paragraph (xxxv.) of section 51 be. repealed and a new
section inserted in the Constitution which would provide in substance as follows:—

(1) The Commonwealth Parliament should, subject to the Constitution, have power to
make laws for the peace, order and good government of the Commonwealth with
respect to terms and conditions of industrial employment.

(2)- The power to make laws dealing with terms and conditions of industrial employment
should include power—

(@) as. at present, to make laws with respect to the prevention and settlement. of
industrial disputes by means of conciliation and arbitration; and

(b) to establish authorities. of the Commonwealth, and authorize authorities
established by or under the law of a State, to determine terms and conditions
of industrial employment. and to prevent and settle industrial disputes.

CORPORATIONS,

132. The Parliament has, under section 51 (xx.) of the Constitution, power to make laws with
respect to foreign corporations, and trading or financial corporations formed within the limits of the
Commonwealth.

133. The paragraph has been the subject of so much difference of judicial opinion that,
beyond saying it has 2 narrow meaning, it is quite uncertain what power it confers. It is probable
that the Commonwealth- Parliamerit is. not authorized to legislate generally with respect to the range
of matters which are normally included in the Companies Acts of the States.



204

APPENDIX C—continued,

134, The Committee is of opinion that the national Parlianient should have a- power over
corporations sufficient to- enable it to. enact a uniform companies law applying throughout the
Commonwealth, At the same time. the necessary constitutional alteration should. be so framed as not
to confer a power to regulate the business activities of corporations, .

135. THE CoMMITTEE RECOMMENDS that section 51 (xX.) of the Constitution should be
repealed and replaced by a new paragraph which would provide in substance as follows:—
(1) The Commonwealth Parliament should have power to make laws with respect to
corporations. .
(2) The power to make laws with respect to corporatiops should not authorize the
Patliament to make laws with respect to the trade, commerce or industry of
corporations, or which apply to corporations of a Staté, including municipal
corporations, formed for governmental puiposes.

RESTRICTIVE TRADE PRACTICES: INTBR-STATE COMMISSION,

136. As already mentioned, section 51 (xx.) of the Constitution confers power upen the
Commonwealth Parliament to make laws with respect to foreign corporations, and trading of findncial
corporations. formed. within the limits of the Commonwealth. The High Court has held, by a majority,
that a law of the Commonwealth Parliament which made it an offence for any of the types of
corporations described in paragraph (xx.) to conclude a contract or combine with intent to. restrain
trade or commerce within the Commonwealth to the detriment of the public, was ultra vires.

137. The present legal position is that the Commonwealth can control harmfil restrictive
trade practices in interstate commerce but not in intrastate commerce of productive industry.

138, The Committee’s view is that effective control of. restrictive trade practices requires
upiform policies applying. to trade and commerce within the whole of the Commonwealth,

139. The Committee considers that the Commonwealth Parliament should have power to
deal with restrictive trade practices but only so far as they are contracy to the public interest.

140, Section 101 of the Constitution states that there shall be an Tuter-State Commission. It
also _provides that the Parliament may confer upon the Commission powers of adjudication and
administration for the execution and maintenance of the provisions of the Constitution relating to
trade and commerce and laws made thereunder. The Committee believes that the Commission would
be an appropriate authority to inquire and report to the Parliament whether a restrictive trade
practice is contrary to the public interest. There has not been an Inter-State Commission for many
years, but section 101 provides that there should be such a body. In the Cornittee’s opinion, the
Inter-State Commission should be re-cstablished.

141. Section 103 provides, among other things, that members of the Inter-State Commission:
are to be appointed by the Governor-General in Council for fixed. terms of seven years, The
Committee’s view is that the section should be amended to provide that. members may be appointed

for terms not exceeding, seven years thus enabling, different terms to be allotted to individual members
and making possible continuity in membership..

142. Tue CoMMITTEE RECOMMENDS that the Constitution should be altered to: provide for
the following:—

(1) The Commonwealth Parliament should have an exptess power in section 51 of the
Constitution to make laws' with respect to restrictive trade practices found by the
Inter-State Commission to be, or likely to be, contrary to the public interest.

(2) For the purposes of the power described in sub-paragraph (1) above, the Parliament
should have power to make laws for referring questions. to the Inter-State
Commission for inquiry and report, and' the Commission should be vested with
power to make its inquiries and report to. the Parliament,

(3) Section 103 of the Constitution should provide for members of the Inter-State
Commission to hold office for terms not exceeding seven years subject, as at
present, to removal within their respective periods. of appointment on the ground
of misbehaviour or incapacity.

MARKETING OF PRIMARY PrODUCTS: CONSTITUTION, SECTION 92,

143, Each of the main primary industries in Australia is carried on in more than one State.
The Federal Parliament is competent, under its power to make Iaws with.respect to interstate: and
overseas trade and commerce, to deal with important branches of the marketing of :primary products

but, under the constitutional division of powers, intrastate marketing is exclusively the.domain of the
individual States. o .
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144, An effective scheme for orderly marketing of products usually requires the maintenance
of a uniform national policy but in Australia such a scheme is generally possible only so long as it
is ong to which the Commonwealth and up to six States are prepared to subscribe.

145, This is not the only difficulty confronting orderly marketing of nationally important
grimary products. Section 92 of the Constitution requires trade and commerce among the States. to
e absolutely free and the section has been held to bind both the Commonwealth and the States,
The meaning which the Courts have given to the constitutional declaration has had profound effects
on marketing schemes by making it necessary to exclude from compulsory marketing arrangements
produce which is intended for, or committed to, interstate trade,

146, Accordingly, orderly marketing schemes rest on insecure legal foundations; they are
difficult to initiate and susceptible to collapse even though supported by a clear majority of producers
in the Commonwealth and perhaps in each of the States of production as well,

147, The Committee believes that a satisfactory legal basis can be found for orderly marketing
schemes for the major primary products, only if the national Parliament is vested with a general
marketing power free from the operation of section 92. The exercise of the power should be subject
to the approval of producers.

148, Tae CoMMITTEE RECOMMENDs that the Constitution should be altered to provide the
Commonwealth Parliament with legislative power as follows:—-

(1) The Parliament should have power to make laws for the submission to a poll of
prind'mry producers of proposed plans for the organized marketing of primary

roducts,

(2) Fog‘ the purpose of submitting a proposed plan to producers, the Parliament should
be authorized to make such laws as it deems necessary in connexion with the
holding of a poll, including laws determining who is a primary producer, eligibility
to vote and the number of votes which a producer should have.

(3) 1f three-fifths of the votes cast at. a qo]l by the producers of a primary product are in
favour of a proposed marketing plan for that product, the Parliament should have
power to make laws to give effect to the plan free from the operation of section 92
of the Constitution, but otherwise subject to the Constitution.

(4) For the purposes of the power, a primary product should include any product
directly produced or derived from a primary product which the Parliament deems
to be a primary product.

EcoNoMIic POWERs,

149, The Commonwealth Parliament has, under various provisions of the Constitution,
legislative powers which can be exercised so as to affect the state of the national economy, such as
the powers with respect to taxation, conciliation and arbitration, borrowing money on the public credit
of the Commonwealth and banking, but these powers collectively do not permit the development of
an integrated econpmic policy. The banking power (Constitution, section 51 (xiii.)) itself is a far
less useful power than at Federation because of the growth of specialized financial institutions outside
the banking structure.

150. When the Constitution was drafted, no Government in Australia had a responsibility for
the general state of the economy, including the level of employment, stability of the value of the
currency, and the rate and bal of ic develof 1t is only in recent years that the
development of economic understanding has made the factors determining these matters sufficiently
clear for Governments-to take action. It is not surprising, therefore, that the Constitution did not
concern itself with: the allocation between the Commonwealth and the States of powers necessary to
give effect to general economic policy. The question is not one of transferring to the ‘Commonwealth
specific powers consciously left with the States under the Constitution, but of allocating between t}ge
Commonwealth and the States the power necessary to fulfil a responsibility of government' which did
ot exist when the Constitution was originally framed but which, in the Committee’s view, is now
generally accepted in the light of developments since Federation, including those mentioned in.
paragraphs 77 to 103 of this Report. 'The Committee considers that the Commonwealth should be in
a position to discharge such a responsibility and that, for the purpose, the national Parliament should
have specific concurrent legislative powers over capital issues, consumer credit and rates of interest

.charged in connexion with the. borrowing of money on the security of land.

151. As to capital issues, the Committee is concerncd with various ways in which: companies
may obtain capital funds, such as by the subscription of share capital, borrowing on- deposit, and tl}‘e
issue of debentures, notes and other instruments either on the security of y assets or unsecyr
The Committec is not concerned with unincorporated business undertakings such as are carried on by
firms, partnerships and individual persons.
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152. THE CoMMITTEE RECOMMENDS that the Constitution should be amended to: provide, in

substance, as follows:— .
(1) The Commonwealth Parliament should have power to make laws with. respect to—
(a) the issue, allotment or subscription of capital; and . .
(b) the borrowing of money whether upon securit_y or without security,
by corporations which engage, or may engage, in production, trade, commerce or
other economic activities.
(2) The power proposed. to be vested in the Parliament under sub-paragraph (1) above
is not to apply to— ,
(a) the issue or allotment of capital out of profits of accumulated. reserves of
corporations; or ’ »
(B) incorporated authorities of a State, including local government authorities,
. . I : of . der

153. By cc credit, the Cc has in mind the various types. of transactions un
which the purc%lmse or isition of goods is fi d, such as hire purchase. They are commonly
called time payment transactions. The volume and terms of this form of business have important
repercussions on the Australian economy.

i i ' i here are,

154, At present, hire purchase. is the most populax: form of consumer credit. T are,
however, other types. of ’transactions, such as P arr fmd bills o{ sale, which
achiiéve much the same result as hire purchase by enabling consumers to obtain on credit goods for'
immediate use, The Committee considers. that any constitutional amendment should be sufficiently
flexible to take account not only of existing forms of credit transactions but also of transactions which
might be used in future, as for example, perpetual hire of goods.

B 155. Tug CoMMITTEE RECOMMENDS that the Constitution should be amended by vesting the

Commonwealth Parliament with a power to make laws with respect to hire' purchase e%nd other
agresments or' transactions entered into in connexion with the sale; p . hire or ance of
goods which involve the making of periodical payments or deferment of payment of the full amount
payable,

156. The- other concurrent power it is proposed to be vested in the Parliament is directed to the
regulation of interest rates when money is borrowed upon the security of land outside the banking
system,

157. THE CoMMITTEE RECOMMENDS that the Commonwealth Parliament should have power
to make laws with respect to rates of interest and other charges payable in connexion. with loans
obtained upon the mortgage or other security of land.

VIIL—INTERSTATE ROAD TRANSPORT.

158, Section 92 of the Constitution proclaims that trade, ce and intercourse among
the States shall be absolutely free. The section has been frequently relied on in recent years in
litigation in connexion with' interstate commercial road transport. A majority of the High Court has
held that, in respect of vehicles using roads within a State in the course of interstate trade and
commerce, the State may impose charges that are, in the view of the Court, in' the nature of a fair
recompense for the actual use made of the highways having regard to- the wear and tear caused and
the costs of maintenance and upkeep of thq l}xghways. It seems that a Statp can not, xp‘ﬁxmg chgr_ges,
take into account the capital cost of providing new roads or other capital expenditure as distinct
from recurrent expenditure incident to the maintenance of roads and other facilities used by interstate
road transport.

159. The Commi id tlmtf hi ‘ﬁ uﬁit:lgldrgads withig ta bS;ate in the c&t;r:; a?:

i ersons or goods. between States for profit sho e prepared to bear a reasonable.
gfmtlligoéggi%af cost to th% States of providing the roads and. other transport facilities which they use.

A State charge which so provides and at the same time imposes no greater burden on interstate

commercial traffic then it does on imtrastate road port should be -' d not to infringe
section 92. ' N ‘ .

. The Committee thinks, furthermore, that an independent authority should determine
whetherlgg n;{ : State charge imposed on interstate transport is reasonable and that the matter should
be f decision in ad of the actual imposition of a charge. T.he' Committee has, in
parag;aphs 140-to 142 of this Report, already referred to the Inter-State Commission, It is of opinion
that the Commission would be an appropriate authority to decide whether State charges are
reasonable or not.
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161, THE' CoMMITTEE RECOMMENDS that the Constitution should be altered to authorize a
State, notwithstanding section 92 of the Constitution, to impose charges in respect of the carriage
interstate by road of persons and goods provided that—

(1) the charges are approved by the Inter-State Commission as being fair and reasonable
having regard to the promotion of interstate trade and commerce and the public
interest; and'

(2) the charges, in their application to road transport, do not discriminate against the
carriage of persons or goods interstate,

IX.—COMMONWEALTH-STATE FINANCIAL RELATIONS.

162. There were many indications to the Committee, in the course of its inquiries, of
dissatisfaction with the present state of financial arrangements between the Commonwealth and the
States. The view was repeatedly expressed. that it was necessary for the States to have a greater
measure of financial independence and increased responsibilities in the raising of revenue for State
purposes, The Committee concluded that some action was needed to improve the position and that
it should be prepared to recommend constitutional changes.if any should be found necessary.

Q

63, hing inquiries indi

+

1 in the opinion of the: Committee, that current discontent
largely from arr made within the constitutional framework, as for example, in
relation to the imposition of income taxation, which, if the Commonwealth and the States were to
agree, could probably be adjusted without the need for constitutional d The Commi
felt, however, that it should consider whether constitutional changes could be made to give the States
greater financial responsibilities, but it found itself unable to ascertain whether any particular course
of action proposed would' assist in solving more important Commc Ith-State financial problems
and at the same time be acceptable to all or most of the States and the Commonwealth. The
Committee's misgivings were db the States have not so far put forward co-ordinated
proposals to effect a material improvement in their financial position.

164. Thus, although the Committee was prepared to deal fully with any constitutional aspects
of the inter-governmental financial problem, it was unable to do so and it regretfully reports
accordingly. The Committee. believes that a conference of the political leaders of the Commonwealth
and the States is needed to discover whether any substantial adjustment of the relative financial
positions of the Commonwealth and. the States could be achieved.

X.—NEW STATES.

165. Section 121 of the Constitution provides that the Parliament of the Commonwealth may,
upon such terms and conditions as it thinks fit, admit new States to the Commonwealth or establish
new States, By virtue of section 124, however, it is.a pre-requisite to the formation of a new State
by separation of territory from a State that the consent of the Parliament of that State be obtained.
A new State may also be formed by the union of two or more States or parts of States but only with
the consent of the Parliaments of the States affected,

166. New State Movements have existed in Australia over many years. and their origins may
be traced beyond Federation. Currently, there are well known Movements in two States. The
Committee believes that the effect of section 124 has been to prevent the strength of new State feeling
being adequately tested. In its opinion, the Constitution should provide an opportunity for the people
to determine the question whether a new State should. be formed, If a majority of electors both in the
area of a proposed new State and in the State as a whole support the formation of a new State, it
should not require the approval of the Parliament of the State before the new State can be established
as a member of the Commonwealth,

167. THe CoMMITTEE RECOMMENDS that the Constitution should be amended by making
provision in Chapter VI. as follows:—
(1) The Commonwealth Parliament should have power to form a new State by
separation of territory from a. State or by the union of two or more States or
parts of States if a majority of electors in the area of the. proposed State and a
majority of ¢lectors in-the whale State or, in the event of there being more than
-ong State: affectad, a majority of electors in the area of the proposed State and
migjorities"of electors in each State affected, vote in favour of the formation of the
proposed State. 3
(2) The Parliament may establish a new State within three years, or such other period
as. the Parliament determines, from the holding of the referendum which the
Committee contemplates. e
(3) Electors qualified to vote at a new State referendum should'be the persons qualified
to be electors of members of the House of Representatives,
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(4) The Parlinment should have power to make such laws as are necessary to-deal with:
all matters in connexion with the formation of a new State in' accordance with
the provisions of the power now' proposed, including the determination of the
area and boundaries of a proposed State, the framing, and submission of the
question of a new State to the electors, elipibility of electors-to vote and the terms
and conditions on which a new State may become a. State of the Commonwealth.

XI.—ALTERATION OF THE CONSTITUTION.

168. The procedure laid down in section 128 of the Constitution for the alteration of the
Constitution has been described in Part IIL of this. Report. As was there mentioned, generally
proposed laws for the alteration of the Constitution, including proposed laws similar to those so far
submitted to referendum, need to be approved in a majority of States by a majority of electors voting
in addition to a. majority of all the electors who vote. This means that it is necessary to obtain
majorities in- four of the six States.

169. The Committee acknowledges the vital interest of the people in proposed’ constitutional
alterations, and considers that if a clear majority of the electors who vote at' a referendum: sre in
favour of a proposed law, their will should not be frustrated because separate majorities of electors
have not been obtained in 2 majority of the States, It is, in the Committee's opinion, more in accord
with democratic principle and the developments since Federation that it should be sufficient to obtain
separate majorities in at least one-half of the number of States. Of the twenty proposed laws which
have failed to obtain the necessary majorities under section 128, two were approved by a niajority of
the electors voting and in addition by majorities. of the electors.in half of the States.

170, Tue CoMMITTEE RECOMMENDS that section 128 of the Constitution shoyld be altered to
provide that a propased law-to alter the Constitution, which has at present to be approved in: 2 majority
of the States by a majority of the electors voting.and by a majority of all the electors' voting, before it
can be submitted for the Royal assent, should be submitted for the. Royal assent if'it has been approved
by a majority of all the electors voting and by a majority of the electors voting in at least one-half of
the number of States.

XIIL--COMPLETION OF THE CONSTITUTIONAL REVIEW,

171. As mentioned earlier, the Committee has been precluded, because of insufficient time, from
considering fully miany important matters upon which it wished to report. The Committee's hope is that
the next Parliament will take up the question of the continuance of the work on which the Committee
has embarked, and that a successor Committee, authorized to make use of the Committee’s records
and work, will be appointed to complete the constitutional review.

XWI.—EX OFFICIO MEMBERS,

172, The Prime Minister and the Leader of the Opposition in the House of Representatives,
the ex officio members of the: Committee, did not attend the sittings or participate: in the deliberations
of the Committee.

XIV.—RESERVATIONS..

173. Mr. Downer’s signature is subject to the reservation relating to industrial conditions set
out in Annexure “ A * to this Report.

174. Senator Wright's signature is subject to his observations and reservations appearing in
Annexure “ B to this Report.

XV.—PRESENTATION OF THE REPORT.
175. The Committee has the honour to present its Report to the Parliament, .

Dated this first day of October, One thousand nine hundred and fifty-eight.
NEIL O'SULLIVAN, Chairman.

P. J. KENNELLY, Member. N. E. McKENNA, Member.
REG. C. WRIGHT, Member. AR A WELL, Member.
'"  A.R DOWNER, Member. D.m%n‘b’;:
" LEN., W. HAMILTON, Member. P. E. JOSKE, Member.

REG. T. POLLARD, Member. E. J. WARD, Member,
-  E.G. WHITLAM, Member.

209

APPENDIX C—continued.

ANNEXURE “A”,

INDUSTRIAL CONDITIONS: MR, DOWNER'S RESERVATION.
. Mr. Downer wishes to record his dissént from the Committee’s r dation relating to
industrial conditions set out in paragraph 131 of the Report.

In Mr. Downer's opinion, section, 51 (xxxv.) of the. Constitution should be amended g0 as to
cnable the Commonwealth Parliament to make laws for the prevention and settlement of industrial
disputes without being restricted to the processes of conciliation and arbitration or by the necessity
for a dispute to extend beyond the limits of a single State.

Mr. Downer considers, however, that a general power over terms and conditions of industrial
employment which the Committee' has rec ded to be vested in the Commonwealth Parliament
provides a greater extension of existing power than is desirable.

ANNEXURE “B”.

SENATOR WRIGHT'S OBSERVATIONS AND RESERVATIONS.
COMMONWEALTH LEGISLATIVE MACHINERY: REPORT, PART VI

1. The reason for the Senate’s constitutional voting strength in relation to money bills was its
role as. representative of the States. Although throughout its history the influence of party has
impressed the Senate more than its State representation, a new opportunity was presented by the
system of proportional representation for the Senate to function as a States House. That apportunity
and challenge to the Senate becomes more urgent in view of the dwindling financial independence of
the States. In 1910, the States lost any share in indirect taxes (customs and excise) and. in 1942 they
lost income tax. I am convinced, therefore, that the Senate's powers should not be weakened either
(a) in respect of money bills until the States are guaranteed constitutionally a proper share of public
revenues to enable them to discharge their proper. State. governmental functions, or (b) in respect of

the Senate’s numerical strength relatively to the House of Representatives so-long as a joint sitting is

the means of solving deadlocks.

I will agree to a provision facilitating the synchronization of Senate and House of
Representatives elections, by providing that senators’ terms should be six years provided that if the
Senate has rejected any measure on which the House of Representatives goes to the country, half of
the Senate should go with it. Or if no decision of the Senate has precipitated the election, then the
half of the Senate should go if the Senate so decides.

The recent constitutional development of the right of Heads of Government to obtain a
dissolution. of the House of Representatives on request in my opinion makes it imperative that the
Prime Minister should not have power to treat the States House or the Senate as an appendage to
the Popular House and take the Senate out at the will of the Executive Government.

The Senate would be better abolished' than exist as an echo of the Federal Executive
Government.

1t has not. shown marked independence except on party lines up to date. But if when it consists
of a majority of members whose political policy is to preserve the bicameral system and to have a House
of review which has a right to judgment different from the Executive, it could be improved by—

(a) haying separate party meetings,
(b) having no members in the Cabinet,
and thereupon, except on the basis that Caucus controls Parliament, including the Senate, the Senate
could be expected to grow into a deliberative Chamber of reconsideration and review with its primary
work in the.protection of-a proper balance between State rights and encroaching Commonwealth power.
Number of S and Members of the House of Representatives.
2. T express my dissent from the recommendation set out in paragraph 39 of the Report.

‘Diisagreements benween the Senate and the House of Representatives.
3. T express my dissent from the recommendation set out in paragraph 43 of the Report.
. Terms of Senators.
4. Y express my dissent from the recommendation set out in paragraph 49 of the Report.
Reckoning of Population.
5. T express my dissent from the recommendation set out in paragraph 69 of the Report.
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ANNEXURE “ B™"—continued.

CONCURRENT' LEGISLATIVE POwWERS: REPRORT, PArT VIL
Industrial..
6. I particularly justify the power over industrial terms of employment set out in paragraph
131 of the Report. It is an exceedingly wide power,.but unless some Parliament is.given this power,
Parliamentary government in respect of it is in danger.

In my opinion, there is no alternative to izing that the Ci Ith Parliament
should have this power.

Corporations and Economic Powers.

7. There would be advantage in a uniform Companies Act as conventionally understood,
applicable alike in all States and the Territorjes. But this proposed power could be used not for
ordinary company law purposes, but to regulate and control companies.

And if, in addition, the Commonwealth were to-gain the proposed powers over capital issues,
credit sales or mortgages of goods and interest on land loans, you would have complete apparatus for
rigid regulation on the order and decree system, with licences and permits on the bureaucratic model,
very akin to nationalization,

Accordingly, T express my dissent from the recommendations set out in paragraphs 135, 152,
155 and 157 of the Report,

Marketing of Primary Products: Constitution, Section 92.
8. I accept the proposal as to organized marketing set out in paragraph 148 of the Report
provided section 99 js amended to prohibit discrimination as well as preference in interstate trade.

ALTERATION OF THE CONSTITUTION: REPORT, ParT XI,

9. T dissent from the proposal set out in paragraph 170 of the Report to reduce the majority
of States required for constitutional amendment.

OMISSIONS FROM THE REPORT,
10, Yam strongly of the opinion that the present recommendations fail to supply most important
amendments needed to—
(a) ensure constitutionally proper fi ial’ to the States;
(b) assure to the Federal Parliament ample defence powers; and
(e¢) guarantee fundamental individual liberties.

REG. C. WRIGHT.

ANNEXURE “C”.

LIST OF PERSONS WHO ATTENDED MEETINGS OF THE CONSTITUTION REVIEW
COMMITTEE.

(According to the order of attendance.)
M. R. O’'Halloran, Leader of the Opposition in the House of Assembly of South Australia.

C. R. Cameron, M.P., representing the Executive of the South Australian Branch of the Australian
Labour Party.

The Honorable Sir Thomas Playford, G.C.M.G., Premier of South Australia,
The Right Honorable Sir Earle Page, G.C.M.G., C.H., M.P,
J. V. Moroney, O.B.E., Sccretary, Department of Primary Industry, Canberra.

P. H. Morton, Leader of the Opposition in the Legislative Assembly of New South Wales, R. W.
Askin, M.L.A,, and K. M. McCaw, M.L.A.

The Honorable R. Cosgrove, Premier of Tasmania.

The Honorable W. Jackson, Leader of the Opposition in the. House of Assembly of Tasmania,
Dr. J. F. Gaha, MH.A. (Tasmania).

J. Reynolds, Hobart, Tasmania.

F. C. Green, M.C,, former Clerk of the House of Representatives.
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The Right Honorable Sir John Greig Latham, G.C.M.G., former Chief Justice of the High Court of
Australia.

L. W. Barrow, J. E. Menadue, the Honorable William Slater, M.L.C,, and C. W. Quilampton,
representing the Australian Natives’ Association.

Sir Garfield Barwick, Q.C., H. W, Robson of Counsel and Colonel R. S. Coates, representing the
Institute of Public Affairs (New South Wales).

Sir Roland Wilson, C.B.E., Secretary to the Commonwealth Treasury.

Dr. H. C. Coombs, Governor of the Commonwealth Bank of Australia.

Professor G. Sawer, Professor of Law, Australian National University, Canberra,

P. J. Hannaberry, O.B.E., Commonwealth Railways Commissioner.

C. H. McFadyen, C.B.E., Secretary, Department of Shipping and Transport, Melbourne.

The Honorable A. R. G. Hawke, Premier of Western Australia.

A. Wills-Johnson, Perth, Western: Australia.

Mrs. B. M. Rischbieth, O.B.E., Miss L. L. Glasson, Miss M. A. Talbot and Mrs, A. H. Rankin,
representing, the Australian Federation of Women Voters.

The Honorable D. Brand, Leader of the Opposition in the Legislative Assembly of Western Australia.

A. T. Brendish, representing the Western Australian Country Party.

E. C. Gare, Miss M. A, Talbot, W. L. Grayden, M.L.A., and J. R, Henshaw, representing the Western
Australian Native Welfare Council Incorporated.

L. E. Williams, G. H. Hopkins, J. H. Peake and A. D. Hooper, representing the New State for North
Queensiand Movement.

G. H. Hopkins, representing the Ingham Chamber of Commerce.

H. G. Pearce, M.P.

J. O'Malley, G. H. Gray, J. E. Harding and R. Clay, representing the Capricornia New State Movement,

B. Foley and J. Jones, representing the Council of Agriculture (Q'land),

R. J. S. Muir, representing the Queensland Cane Growers’ Council and the Australian Cane Growers’

Association.

0. Cowlishaw and H. Garside, representing the: Queensland Grain Growers’ Association.

A. Wright, U..R, Ellis and P. N. Harrison, representing the New England New State Movement.

Ainsworth, Chief Electoral Officer for the Commonwealth.

M. Eggleston, Q.C.

G. Lee, representing the Egg and Egg Pulp Marketing Board (Victoria).

B. Ryan and N. Barnett, representing the Egg Marketing Board for the State of New South Wales.

T. Serjeant and Mrs: I. L. Waight, representing the Australian Primary Producers’ Union.

E. E. Nuske and T. C. Stott, M.P, (South Australia), representing, the Australian Wheatgrowers®
Federation.

E. G. Roberts, R. C. Gibson, A, F. Baird and R. H. Francis, representing the Australian Dairy
Farmers’ Federation and affiliated organizations.

K. S. Jacobs of Counsel, representing the Graziers’ Federal Council of Australia, the Metal Trades
Employers’ Association and the Chamber of Manufactures of New South Wales, accompanied
by W. E. de Vos of the Graziers’ Federal Council of Australia and D. G. Fowler and J. M.
Hammond of the Metal Trades Employers’ Association.

P. J. Self, representing, the Australian Council of Employers’ Federations.

F. J. Spellacy and R, Rowe, representing the Australian Road Transport Federation,

Professor J. P. Baxter, O.B.E,, and A. D. McKnight, CB.E., representing the Australian Atomic
Energy Commission,

S.
P,
L.
R.
K.
P,
L
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THE
COMMONWEALTH OF AUSTRALIA
CONSTITUTION ACT

AS ALTERED BY

CONSTITUTION ALTERATION. (SENATE ELECTIONS)
1906 (No. 1 oF 1907),

BY THE

CONSTITUTION ALTERATION (STATE DEBTS) 1909
(No. 3 or 1910),

BY THE

CONSTITUTION ALTERATION (STATE DEBTS) 1928
(No. 1 or 1929),

AND BY THB

CONSTITUTION ALTERATION (SOCIAL SERVICES)
1946 (No. 81 or 1946).
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THE COMMONWEALTH OF AUSTRALIA
CONSTITUTION ACT.®

(63 & 64 VICT. CHAPTER i2)
An Act to constitute the Commonwealth of Australia.
[9th July, 1900.]
WHEREAS the people of New South Wales, Victoria,
South Australia, Queensland. and Tasmania, humbly

relying on the blessing of Almighty God, have agreed to unite in
one indissoluble Federal Commonwealth under the Crown of

the United Kingdom of Great Britain and Ireland, and under

the: Constitution hereby established:

And whereas it is expedient to provide for the admission
into the Commonwealth of other Australasian Colonies and
possessions of the Queen:

Be it therefore enacted by the Queen’s Most Excellent
Majesty, by and with the advice and' consent of the Lords
Spiritual and Temporal, arid Commons, in this present Parlid-
meht agsembléd, and by the authority of the same, as follows:—

1. This Act may be cited as the Commonwealth of Australia
Constitution Act.

2. The provisions of this Act referring to the Queen. shall
extend to Her Majesty’s heirs and' successors in the: sovereignty
of the United Kingdom.

3. It shall be lawful for the Queen, with the advice of the
Privy Council; to declare by proclamation that, on and after a
day therein appointed, not being later than one year after the
passing of this Act, the peoé)le of New South Wales, Victoria,
South Australia; Queensland, and Tasmania, and also, if Her
Majesty is safisfied that the people of Western Australia have
agreed  thereto, of Western Australia, shall bo united in a
Federal Commonwealth unider the name of the Commonwealth
of Australia. But the -Queen may, at any time after the
proclamation, appoint a Governor-General for the Comnioh-
wealth.

4, The Commonwealth stall be established, and the Con-
stitution of the Commonwealth shall take effect, on and after
the day so appointed. But the Patliaments of the several

{a) Note—Thls print of the Constliuilon Act contains all the alterations of the Constitution
wl bave boan made up o and lneb.ldl.n’ the 18t November, 1959, o by which the
Constinutidn was sltered Lre the Constitullon Alleration (Senate Electlons) 1306 g-ucnwd 1o 3rd April,
S s e e B e e i S

; e B P e e Rl S Bl
(Soclal Services) 146 (asskad to 19th Dicender, 1946). on

Short title.

Act {o eatind
10 tho Quoen's
succestord.

Proclamation of
Commonwealth:

‘Commence-
ment of Act.
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Commonwealth of Australia

colonies. may at any time after the passing of this Act make
any such Iaws, to come into operation on the.day so appointed,
as they might have made if the Constitution  had taken effect at
the passing of this Act.

5. This Act; and all laws made by the Parliament of the
Commonwealth under the Constitution, shall be- binding on the
courts, judges, and people of every State and of every part of
the C Ith, notwith ling ing in the laws of

an
any State; and the laws of the Comménwealth shall be in force.

on all' British- ships, the Queen’s ships of war excepted, whose
fitst port of clearance and whose port of destination are in the
Commonwealth,

6. “ The Commonwealth ” shall mean the Commonwealth:
of Australia as established under this Act.

“ The States * shall mean such of the: colonies of New South
Wales; New Zealand, Queensland, Tasmania, Victoria,. Western
Australia, and South Australia, including the northern terzitory
of South Australia, as for the.time being are parts of the Com-
monwealth, and such colonies. or territories as may be admitted:

into or established by the Commonwealth as States; and' each:

of such. pasts of the Commonwealth. shall be called' g State.”
* Original States  shall mean such States as are parts of the
Commonwealth at jts establishment,

7. The Federal Council of Australasia Act, 1885, is hereby
tepealed, but so as not to affect any laws passed by the Federal
Council of Australasia and in force-at the establishment of the
Commonwealth,

Any such law may be repealed as.to any State by the Parlia-

ment of the Commonwealth, or as to any colony not being, a-

State by the Parliament thereof.

8. After the passing of this Act the Colonial Boundaries
Act, 1895, shall not apply to any- colony which becomes a State
of the Commonwealth; but the Commonwealth shall be taken
to be a self-governing colony for the purposes of that Act.

9. The Constitution of the, Commonwealth shall be as
follows: —
THE CONSTITUTION,
This Constitution is divided: as follows:—
Chapter ~ I—The Parliament:

Part I.—General:
Part IL—The Senate:,
Part. M.~The House of Representatives:
Part YV.—Both Houses of the Parliament;
Part V. —Powers of the- Parliament:
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Chapter  IL.~~The Executive Government:
Chapter  IIL—The Judicature:

Chapter  TV.—Finance and, Trade:

Chapter  V.—The States:

Chapter  VL—New States:

Chapter VIL—Miscellaneous:

Chapter VIIL—Alteration of the Constitution.
The Schedule,

CHAPTER 1—THE PARLIAMENT.
Part IL—GENERAL..

1. The legislative power of the Commonwealth shall be
vested in a Federal Parliament, which shall consist of the Queen,,
a Senate, and a House. of Representatives, and which is herein.
after called “The Parliament,” or “The. Parliament of the
Commonwealth,”

2. A Governor-General appointed by the Queen shall be
Her Majesty’s reg tive in the Co h, and' shall
have and may ‘exercise in the Commonwealth during the
Queen’s pleasure, but subject to this. Constitution, such powers

and functions of the. Queen as Her Majesty may be pleased to.

assign to him.

3. There shall. be payable to the Queen out of the Con- g,

solidated Revenue fund of the Commonwealth, for the salary
of the Governor-General, an annual sum which, until the Par.
liament otherwise provides, shall be ten thousand pounds,

The salary of a Governor-General shall not be altered dur-
ing his continuance in office.

4. The provisions of this Constitution relating to the
Governor-General extend and apply to the Governor-General
for the time being, or such person as the Queen may appoint
to administer the Government of the Commonwealth; but no
such. person shall be entitled to receive any salary from the
Commonwealth in respect of any other office during his adminis.
tration of the Government of the Commonwealth,

5. The Governor-General may appoint such times-for hold-

ing the sessions of the. Parliament as he thinks fit, and may also.

from time to time, by Proclamation or otherwise, prorogue the
Parliament, and may in like manner dissolve the House of
Representatives,

After any general election the Parliament shall be summoned:

to-meet not later than thirty days after the day' appointed for-

the return of the writs,

Cuarren 1.
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The Parliament shall be summoned to meet ‘ngg,.lnte‘r' than
six months after the establist - of the Ce alth.

6. There shall be a séssion of the Parliament oneg at least
in every year, so that twelve months shall not intdiveii. between
the Iast sitting of the Parliameént i ‘one séssioh and its first
sitting in the next session, ‘ ' '

ParT IL—THE SENATE,

7. The Senate shall be composed of senators for each
State, directly ¢hosen by-the people of the Staté, voting, untit
the Parliament otherwise provides, as one electorate, .

But until the Parliament. of the Cor nwealth otherwise
provides, the Parliament of the State of Queensland, if that
State be an Original Staté, may make laws dividing th
info divisions and detérmining the number of sehat be
chosen for' each division, and in the absence of such provision.
the State shall be one electorate. .

Until thé Parliament otheiwise provides tliere shall be: six
senators for each Ofiginal State. The Parliament inay tndke
laws increasing or diminishing the nuniber-of sexators for edch
State, but so that equal representation of the séveral’ Originil
States shall be maintainéd-and that fio Original State shall-have
less than six senators. g dv

he senators shall be chosen for -2. term 'of six years, an
the nTames of the senators chosen for each State shall be certified.
by the Govemor to the Governor-General: . o

8, The qualification. of eléctors of sénators shall be in gach’
State that. which, is prescribed by ‘this Constitution, or \zyithe,
Parliament, as the qualification for “elector$ of ‘nfembets of the
House of Representatives;, but.in. the choosing of senators each
elector-shall vote only once..

9, The Parliament of the Comthofiwealth may make Taws
prescribing the method of choosing senators, but so that the
method shall be uniform for all the States. Subject to any such,
law, the Parliament of eachi. State. may. make laws prescribing
the method of choéosing the senators for that State.

The Pailiament of & State may make liws for déterminiing
the times and places of clection$ of Sendtors for the Siate\.

10. Until the Parliament otherwise. provides, but subject to.
this Constitution,. the laws in force in each State,, for -the time:
being, relating to elections. for the more. numerous: House of
the Parliament of the.State shall, as-nearly .as practicable, apply
to elections of senators for the State. , }
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11, The: Senate-may. proceed: to- the- despatch of. business,
notwithistanding: the-failure: of any State: to-provide. for its repre~
sentation: in' the. Senate,

12. The Governor. of any State. may cause-writs.to-be.issued
for elections of senators for the State. In case of the dissolution
of 'the Senate-the writs shall be issued within ten days from. the
proclamation of such dissolution,

18. As soon as may be after the Senate first meets, and
after each. first meeting’ of the Senate following a dissolution
thereof, the Senate shall' divide the senators chosen for each
State:into. two-classes, as nearly equal in-number as practicable;
and the places of the senators of the first class shall ‘become
vacant at:the expiration of he third'year, three years, and'the
places:of those of the second'class at.the expiration. of the sizth
Four; six years, from: the- beginning of their term: of service;
and afterwards the places: of-senators. shalllbecome-vacant at-the:
oxpiration..of six years from the- beginning of their term of
service,

The election to fill vacant places shall be made in the year
at. the- expiration of sehich within one-year before the places
are' to:become-vacant.

For the purposes of. this section the term of service. of a
senator shall be taken to begin on the first.day of Janunary July
following thie day of his election, except in the cases of the, first
election and of the election next after any dissolution: of the,
Senate, when it shall be taken to begin on the first day of
January July preceding the day .of his election.

14. Whenever the number of:senators for a State is increased
or diminisied; the Parliament of the Commonwealth may maké'
such provision for the vacating of the places of senators for the.
State -as it deems necessary to maintain regularty in the
rotation,

15. 1. the placeof a: senator becomes vacant before the
expiration of his term of service, the Houses. of Parliament
of the State for which he was. chosen shall, sitting and voting
together,. choose- a- person:tohold the: place until the expiration
of the-term; or until the election of a succéssor ast hereihafter
provided, whicheven first happens. But: ifithe Houses. of: Par-
liament of the State are not in session at-the: time when. the
vacancy is. notified, the Governor of the State, with the advice
of the:Bxecutive-Council: thereof;/may appoint a: person: to-hold
the place-until, the' expiration: of fourteen. days: after the ‘begin-
ning of the: next. session- ofr the: Parliament: of the State; .or until
the election of arsuccessor; ‘whiclever first happens,
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At the next general election of members of the House of
Representatives, or at the next. election of senators. for the
State, whicl first happ a shall, if the. term
has not then expired, be chosen to hold the place from the date
of his election until the expiration of the term.

The name of any senator, so chosen or appointed shall be
certified by the Governor of the State to the: Governor-General,

16. The qualifications of a senator shall be the same as
those of a member of the House of Representatives.

17. The Senate. shall, before proceeding to the despatch of
any other ‘business, choose a senator to be the President of the:
Senate; and as often as the office of President becomes vacant
the Senate shall again choose a senator to be the President.

The President shall cease to hold. his office if he ceases to be
a senator. He may be removed from office by a vote of the
Senate, or he may resign his office or his seat by writing
addressed to the Governor-General.

18, Before or during any absence of the President, the
Senate may choose a senator to perform his duties in his absence.

19, A senator may, by writing addressed to the President,
or to the Governor-General if there is no President or if. the
President is absent from the Commonwealth, resign his place,
which thereupon shall become vacant.

20. The place of a, senator shall become. vacant if for two
consecutive months of any session of the Parliament he, without
the permission of the Senate, fails to attend the Senate.

21. Whenever 2 vacancy happens in the Senate, the Presi-

dent, or if there is no President or if the President is absent from-

the Commonwealth the Governor-General, shall notify the same
to the Governor of the State in the representation of which the
vacancy. has happened.

22, Until the Parliament otherwise provides, the presence
of at least one-third of the whole number of the senators shail
be necessary to constitute a meeting of the Senate for the
exercise of its powers..

23. Questions-arising in the Senate shall be determined by
a majority of votes, and each senator shall have one vote. The
President shall in all cases be entitled. to a vote; and'when the
votes are equal the. question shall pass-in the negative,
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PaRT III—THE HOUSE OF REPRESENTATIVES.

24, The House of Representatives shall be' composed of
members directly chosen. by the people of the Commonwealth,
and the number of such members shall be, as nearly as practic-
able, twice the number of the senators,

The number of members chosen in the several States shall
be in proportion to the respective numbers of their people, and
shall, until the Parliament otherwise provides, be determined,
whenever necessary, in the following manner:—

(i.) A quota shall be ascertained by dividing the
number of the people of the Commonwealth, as
shown by the latest statistics of the Common-
wealth, by twice the number of the senators:

(ii.) The number of members to be chosen in each State
shail be determined by dividing the number of
the people of the State, as shown by the latest
statistics of the: Commonwealth, by the quota;
and if on such division there is a remainder
greater' than one-half of the quota, one more
member shall be chosen in the State.

But notwithstanding anything in this section, five members
at least shall be chosen in each Original State.

25, For the purposes of the.last section, if by the Jaw of any
State all persons of any race are disqualified from voting at
elections for' the more numerous House of the Parliament of
the State, then, in reckoning the number of the people of the
State or of the Commonwealth, persons of that race resident in
in that State shall not be counted.

26. Nothwithstanding anything in section twenty-four, the
number of members to be chosen in each-State at the first elec-
tion shall be as follows:—

New South Wales .. .+ twenty-three;
Victoria, o .. «o twenty;
Queensland .. . .. eight;
South Australia. o six;

Tasmania . five;,

Provided that if Western Australia is an Original State, the
numbers shall be as follows:—

New South Wales . .. twenty-six;
Victoria . .. .. twenty-three;
Queensland .. .. .. nine;

South Australia . .. seven;
Western Australia .. .. five;
Tasmania .. . . five

Pagt HL
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Alieration of 27. Subject to this Constitution, the Parliament may make a person qualified to become such elector, and
membes,  laws for increasing or diminishing the number of the members must have been for threc years at the least a
of the House:of Representatives, resident within the limits of the Commonwealth
Duratlotof’ 28, Every House of Representatives shall continue for " as existing at Ehe “"?"‘ when he 1s. chosen:
R atives, three years from the first meeting of the House, and no longer, (it.) He must be a subject of the Queen, citfher natural-
but may be sooner dissolved by the Governor-General. born or for at least five years naturalized under
. o . a law of the United Kingdom, or of a Colony
Blestorsl 29.. Until the Par of the Ci alth -otherwise' which has become or becomes a State, or of the
provides, the Parliament. of any State may make laws for.deter~ Commonwealth, or of a State.
mining the divisions. in each State for which- members: of: the N .
House of Representatives may be chosen, and the number of 35. The House of chresentquves shall, before proceeding Eisoon of
members to be chosen for each division. A. division shall not to the despatch of any other business, choose 2 member to be
be formed out of parts of different States.. the Speaker of the House, and as often as the office of Speaker
In. the. absence of other provision, each. State shall be one gf:osn;::kv;cant the House shall again choose a member to be
olectorate. The Speaker shall cease to hold his office if he ceases to be a
Quiitcaton 304, Until the Parliament otherwise' provides, the qualifica- member. He may be removed from office by a vote of the
" tion of clectors of members of the House of Representatives House, or he may resign his office or his seat by writing
ghallrbe i}?veach] ;t‘ate 'tharfwlhich is ‘pfrelslcribed!by the law of the: addressed: to the Governor-General,
tate asithe qualificationof electors-of the more numerous House :
of'Parliamex?t of:the-State; but inthe: choosing of. members each 36. Before or during any absence of the Speaker, the House Juges of
elector shall vote only. once. of Representatives may choose a member to perform his. duties
31. Until the Parliament otherwise' provides, but, subf in bl sbsence.
Application of + Until the Parliament otherwise provides, but: subject to s 3 1 P .
Seln " this Constitution, the laws in force in gach State for thje time ﬂ?7. A member may by writing to ﬂ!g e OF Brimater
being. relating: to. elections-for the more numerous House. of-the: to the Governor-General if there is nio Speaker o if the Spe;l.(elxl'
Parliament of the: State shall, as.nearly. as-practicable, apply to. is absent from the Commonwealth; resign his. place, whicl
elections.in. the State of members of the House of Representas thereupon shall become vacant.
tives, 38. The place of a member shall become vacant if for two Yacsey by
Welts for 32. The Governor-General in Council may cause writs ta be consecutive months of any session of the Parliament he, without
smomiciections issued for general elections of members-of-the House' of Repre- the permission of the House, fails to-attend the House,
.. sentatives. 39, Until the Parliament otherwise provides, the presence Quorum.
After the first general election, the writs shall be issued- of at least one-third of the whole number of the members of
within ten days from the expiry of a House of Representatives the House of Representatives shall be necessary to constitute
or from.the proclamation of a dissolution. thereof.. a meeting of the House for the exercise of its powers.
Weis for 33. WHenever a- vacancy- happens in the House-of Repre- 40. Questions arising in the House of Representatives shall Yoisgin
vasancies sentatives, the Speaker shall issue his writ for-tHe election of a be determined. by a majority of votes other than that of the Represcntatives.
new member, or if there is no-Speaker or’if he:is absent from: Speaker. The Speaker shall not vote unless the numbers. are
t;:e Commonwealth-the Governor-General in Council'ingy issue equal, and then he shall have a casting vote.
the' writ..
quugaios 34 Until the Parliament otherwisc provides, the qualifica- PaRT IV.—BoTH HOUSES OF THE PARLIAMENT. o Hovs
cfmmban - tions of a member of the House of Reptesentatives shall be as 41, No adult person who has or acquires a right to vote at _vistusmr.
follows:— elections for the more numerous House of the Parliament of Ritofeteciors

a State shall, while the right continues, be prevented by any
law of the Commonweaith from voting at elections for either
House of the Parliament of the Commorwealth.

(i.) He must be of the full age of twenty-one.years, and A
must be an elecfor entitled: ta yote at.the. election
of members of the House of Representatives, or

F.8051/59.—16
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Onthor -42. .Every .senator and -every ‘member of the House of
sliegiance. ™ Representatives shall, before taking his seat'make. and subscribe
bpfpre the G'o,vemor~General, Or some person .authorized b
in,the schedule to this. Constitution,
Mmmsjr'm, 43, ‘A member of -cither House of- the Parliament shall be
for oter, incapable of being chosen or of sitting-as a member of the other
House,
Disgutifeadon,, 44, Any person who—
(i) Is' under any acknowledgn of allegiance,
obedi or-adh 10 aiforeign-power, oris
'a subject-or a citizen or entitled to-the-rights or
privileges of a subject or a citizen -of 3 foréign
power: or )
(i) Is attainted of tregson, or has been .convicted .and

Is under sentence, or subject 10-be sentenced, for
any offence punishable under .the law of §

Commonwealth or of a State by imprisonment
for onte year or:longer: or
(i) Ts an undischarged bankrupt or insolvent: or
(iv.) Holds any office of profit under the Crown, or any
‘pension: payable ~during the pleasure of the
‘Grown -out of any-of the revenues: of the ‘Com-
monwealth: or
(v.) Has any direct.or indirect pecuniary interest in any
agreement .with-the Public Service of the Gom-
-menwealth otherwise than as p.member and in
common..with the other members. of an incor-
porated company consisting of more than twenty-
five persons:
shall be incapable of being chosen or of sitting as. a senator or
a member of the Honse of Representatives,

But sub-section (iv.) does not apply to the office of any of
the -Queen’s Ministers of State for the ‘Commonwealth, 6f of
any of the Queen’s Ministers for a State, or to the receipt of.pay,

alf-pay, or a. pension by any.person as an-officer or member of
the Queen’s navy or army,.or-to-the. receipt of pay as an. officer
or member of the maval or military forces of the Commonwealth
by any person whose .services are. not wholly employed by the

Commonwealth,
Vactacy.on 45. If a senator or member of the House of Represen-
SR, R

atifcation, {atiyeg—y
. (i) Begomes subject.to any. of,the.disabil,iﬁesmentmne_cb
In fhe last preceding section: or
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(i) - Takes-the benefit, whether by assignment, camposi-
tion, or otherwise, of any law relating to bank-
ript ot insolvent débtors: or

(iii.) Ditectly or indirectly takes or. agrees: to take any
fee or honorarium for services' rendered to the
Commbtiwealth, or for séiVices rendered in the
Parliament to axiy persch ofState:

his place sha)l thereupon become. vacant,

46, Until the Parliament otherwige: provides, any person
declared by this. Constitution to be in¢apable of sitting as a

Penalty for
)

senator-or as a:member of the House of Rep shall,
for every day on which he so sits, be Ifable to pay the sum of
one hundred pounds to any person who sues for it in.any court
of cofiipétent jurisdiction,

47. Until the Parliament otherwise provides, any question
fespecting, the. qualification of a senator or-of a member of the
House of Representatives, or Tespecting. a vacancy in either
House of the DParliament, and, any question of a disputed.election
to either Honge, shall ‘be-déterinined by the House in which the
question' arises,

and each member of the House, of Represéntatives shall receive
an allowance of fonr hundred” poiitids a- yeat;. to be reckoned

from the day on‘which he takeshis-seat,

49, The powers, privileges, and immynities of the Senate
and of'the House: of'Representative;, and ‘of. the members and
the committees of each House, shall' be such as ate declared by
the' Pasliament, and’ uiitil*declared' shall "be those of' the Com.
nodd Houke of Pitliament of ths Unitéd' Kingdom, and of
its members and commi 5 at the” establishment of the
Co Ith,

50. Bach House of" the Patlisment mhy make milés and
OFdeis with réspéct o
(i.) The mode in. which its Powers, . privileges, and
immunities may: be exercised:- and: upheld:

(i) Thet'order and coruct of if¢"business and. pro-
ceedings ejther separatély o jointly with “the
other House,

Disputed
Clections.

Allowanca to
@eatbers.,

Prtvlges, &c.,
offlogses,

Rules and
oxdan
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A ‘PART V.—POWERS OF THE PARLIAMENT.
Pownas of
ML‘W— T 51, The Parliament shall, subject to this Constitution, have

pensmarte  power to make laws for the peace, order, and good government
of the Commonwealth with respect toi—
(i) Trade and. commerce with other countries, and
among the States:

(ii.) Taxation; but so as not to discriminate between
States or parts of States:

(iii.). Bounties on the production or export of goods,
but. so that such bounties shall be uniform
throughout the Commonwealth:

(iv) Borrowing money on the public credit of ‘the
Commonwealth:

{v.) Postal, _ telegraphic, telephonic, and other like
services:

(vi) The naval and military defence of the Common-
wealth and of the sevetal States, and the control
of the forces to execute ahd maintain the laws
of the Commonwealth:

(vii) Lighthouses, lightships, beacons and buoys:

(viii.) Astronomical and- meteorological observations:

(ix) Quarantine:

(x) Fis}ifgles in Australian waters beyond territorial

(xi) Census and statisties:

(xil) Currency, coinage, and legal tender:.

(xiii) Banking, other than State banking; also State
banking extending. beyond the limits of the
State concerned, the incorporation of banks,
and the issue of paper money: '

(xiv.) Insurance, other than State insurance; also State
insurance extending beyond the limits of the
State concerned: :

(xv.) Weights and' measures; N

(xvi) Bills of exchange and promissory notes:

(xvii) Bankruptcy and. insolvency:
(xviit) Copyrights, patents of inventions and designs, and
trade marks:

(xix.) Naturalization and aliens:

(xx.) Foreign corporations, and trading or finanéial cor-
porations formed within ‘the limits: of the
Commonwealth:

(xxi) Marriage:
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(xxii.). Divorce and matrimonial causes; and' in relation
thereto, parental rights, and the custody and
guardianship of infants:

(xxiii.) Invalid and old-age pensions:

Xxiiia,): The provision of maternity allowances, widows’
pensions, child endowment, unemployment,
pharmaceutical, sickness and hospital benefits,
medical and dental services (but not so as to
authorize any form of civil conscription),
benefits to students and family allowances:

(xxiv.) The service and execution throughout the Common-
wealth of the civil and criminal process and the
judgments of the courts of the States:

(xxv.) The recognition throughout the Commonwealth of

Taserted
No. 81, 1946,
%2,

the laws, the public Acts and records, and the .

judicial proceedings of the States:

(xxvi) The people of any race, other than the aboriginal
race in.any State, for whom it is deemed neces-
sary to make special laws:

(xxvil.) Immigration and emigration:

(xxviii.) The influx of criminals:

(xxix.) External affairs:

(xxx.) The relations of the Commonwealth with the islands

of the. Pacific:

(xxxi.) The acquisition of property on just-terms from any
State or. person for any purpose in respect of
which. the Parliament has power to make laws:

(xxxii.) The control of railways with respect to transport for

the naval and military purposes of the Common-
wealth: i

(exxiii.) The acquisition, with the consent of a State, of any
railways of the State on terms arranged between
the Commonwealth and the State:

(xxxiv.) Railway construction and' extension in any State
with the consent of that State:

(xxxv.) Conciliation and’ arbitration for the prevention and
settlement of industrial disputes extending
beyond the limits-of any one. State:

. (xxxvi.) Matters in- respect of whichthis Constitution. makes

provision until the Parliament otherwise
. provides:
(xxxvii,) Matters referred to the Parliament of. the Common-
wealth by. the Parliament or Parliaments of any
State or States, but so-that the law shall extend
only to States. by whose Parliaments. the matter
is referred, or which afterwards adopt.the law;
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(xxxviii}) Fhe exercise within: the Commonwealth, at. the
request of with- the concurrerice of the Parlia-
ments of:all the States directlysconcerned, of any
power which can. at the: establishment of this
Constitution be exercised-only-by-the Parliament
of the United Kingdom or by the Federal
Council of Australasia:

(xxxixj) Matters incidental to. the execution of any power
vested by this. Constitution inithe Parliament or
in»either- House. thereof, -or in the Government
of the: Commonwealth, or in the Federal Judica-
ture, or in- any department or officer of the
Commonwealth,

Exclusive 52, The-Parliament.shall, subject to this.Constitution, have
powenofte  exclusive power to make laws: for the peace, order, and good
government of .the. Commonwealth with. respect.to—

(i.) - The seat-ofsgovernment of the Commonwealth, and
all places’ ired. by the G 1th for
public purposes:

(if.) Matters relating to-any department of/ the public
service the control of which is by, this. Con-
stitution transferred to the Executive Govern-
miént of the Commionwealfh:

(i) Othe.r matters declared by- this. Constitution to be
within the exclusive power of the Parliament.

Foergte 53, Proposed laws appropriating revenue or moneys, oOf
fopectol imposing taxation, shall not originate in the Senate. But a
o proposed law shall not be taken to appropriate revenve or

moneys, or-to impose taxation, by reason only of its containing
provisions for the imposition or appropriation of fines' or other
pecuniary penalfies, or for the demand or payment of appro-
priation of fees for licences, or fees for services under the pro-
posed Hw.

The Senate may-not-amend proposed-laws imposing, taxation,
or proposed- laws appropriating revenue. or moneys for the
ordinary annual services of the Government.

The: Senate. may: not amend. any proposed: law so a5 to
increase- any- proposed charge or burdenion the people.

The Senate may at any stage return‘to’the House of Repre-
sehtatives any-proposéd: law which the Senaté may not ainend,
requesting, by the omission or amendment of any
jtems-or' provisions-therein, And-the House-of Representatives
iay, if it thinks-fit, maké any of. such- omissions or amend-

ments; -with-or without:modifications.
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Except as provided in this section, the Senate shall have
equal power with the House of Representatives in respect of
all: proposed laws,

‘54, The proposed law which appropriates revenue OF
mopeys for the ordinary annual services of the Government
shall deal only with such appropriation.

|55, Laws imposing taxation shall deal only with the imposi-
tion of .taxation, and any provision therein dealing with any
other matter shall be of no effect.

Laws imposing taxation, except laws imposing duties of
customs or of excise, shall deal with one subject of taxation
onily; but laws imposing duties of customs shall deal with duties
of customs only, and.laws imposing duties of excise shall deal
with-duties-of excise-only.

.56. A-vote, resolution, or proposed faw for the appropria-
tion of revenue,or moneys shall-not be passed unless the purpose
of the appropriation has in the same session been recommended
by-message of the Governor-General to the House in which: the
proposal originated.

57. ¥ the House of Representatives ;passes any proposed
law, and the. Senate. rejects or fails to pass it, or passes it with
amendments to which the House of Representatives will not
agree, and if after an interval of three months the House of
Representatives, in the same ov the next session, again passes

the proposed law with or without any amendments which haye'

been made, suggested, or agreed to by the Senate, and the
Senate rejects or fails to-pass it, or passes it with amendments
to 'which the House of Representatives will not agree, -the
Governor-General may dissolve the Senate and the House of
Representatives simultaneously. But such dissolution shall not
take place within six months before the date of the expiry
of the House. of Represcntatives by effluxion of time.

£ after such dissolution the House of Representatives again
passes the proposed law, with or without any amendments
which have been made, suggested, or agreed to by the -Senate,
and the Senate rejects or fails to pass it, or passes it with
amendments to which the House of Representatives will not
agree, the.Governor-General may convene 2 joint sitting of the
members of the Senate and of the House of Representatives.

The members present at the joint sitting may deliberate and
shall wvote-together upon- the: proposed law-astlast proposed by
the House of Representatives, and' upon amendments, if any,
which have been made therain, by one House-and not agreed:to
by. the.other, and.any such,amendments which are affirmed by

_ an absolute majority of the.total-numberofsthe. membersiof:the

. g&wyﬂxﬂon

Tox Bill.
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Senate and House of Representatives shall be. taken to have
been carried, and if the proposed law, with the amendments, if
any, so carried is affirmed' by an absolute majority of the total.
_number of the members of the Senate and House of Represen-
tatives, it shall be taken to have been duly passed by both
Houses. of the Parliament, and shall be. presented to the
Governor-General for the Queen’s assent,

58, When a proposed Jaw passed by both Houses of the
Parliament is presented to the Governor-General for the Queen’s
assent, he shall declare, according to his discretion, but subject
to this Constitution, that he assents' in the Queen’s name, or
that he withholds assent, or that he reserves the law for the
Queen's pleasure.

The Governor-General may return to the House in which it
originated any proposed law so presented to him, and may
transmit therewith any amendments which he may recommend,
and the Houses may deal with the recommendation.

59, The Queen may disallow any law within one year from:
the Governor-General’s assent, and such disallowatice on being
made known by the Governor-General by speech or message
to each of the Houses of the Parliament, or by Proclamation,.
shall annul the law from the day when the disallowance is so
made known.

60. A proposed law reserved for the Queen’s pleasure shall
not have any force unless and' until within two years' from the:
day on which it was presented to the Governor-General for the
Queen’s assent the. Governor-General makes known, by speech
or message to each of the Houses of the Parliament, or by
Proclamation, that it has received the Queen’s assent.

CHAPTER II.—THE EXECUTIVE GOVERNMENT.

61. The executive power of the Commonwealth is vested in-
the '‘Queen and is exercisable by the Governor-General as the
Queen’s representative, and extends to the execution and main-
tenanﬁe of this Constitution, and of the laws. of the: Common-
wealth,

62, There shall be a Federal Executive Council to advise
the Governor-General in the government of the Common-
wealth, and the members of the Council shall be chosen and

summoned by the Governor-General and sworn as Executive.

Councillors, and' shall hold office during his pleasure.

3

229

APPENDIX D—continued,

Constitution

63.' The provisions of this Constitution referri
s A ITIRG s o
g:y%-gg:-Gen%al in 1Councxl shall be construed as refirrizxgﬂtlg %%
¢ ‘Governor-General acting with the advi Geaeal”
E?(ecunve iy 4 e advice of the Federal

- 64 ’i‘he‘ Governor-General may appoint  offic
administer, such. departments of State )c;f‘ thngommonwi:i.lsﬂx 2 et
d_le,:sGo;liemi%t-Geneﬁa{l in Council may establish..
uch officers shall hold office during th i i

govergor-(éenerall. They shall be l:;:Alennglber: glfeatslllgeF%f'ie?a? R
xecutive Council, and shall be th ’s Mini:
s g}e Commonw;cnlth. e Queen’s Ministers of State

.. After the.first general election no Minister of State shall hold
office for 4 longer period than three months unless he isoor
begonies a genator or a member of the House of Representatives.

.. 65, Until tiw Parliament otherwise provides, the Minis|

of; State- shall not exceed seven in numbg-, and,ss’hallehold, snt;:t; L=y
offices as the. Parliament prescribes, or, in the absence of pro-

vision, as the Governor-General directs..

.66, There shall be payable to the Queen, out of th -
solidated Revenue Fund of the Commonweah’h, for the‘sealgx?igs e
ﬁf' the'-Mxmstergwof, State, an annual sum which, until, the Par-
po"ru:ﬁlst’ao;hezrr?xse‘ provides, shall not exceed' twelve thousand

. 67 Uiiti] the Parliament otherwise provides, the appoint-
ment and femoval of all other officers of 1t)he Bxecutive Gpt?\gf;- R
ment of the Commonwealth shall be vested. in the Governor-

General, in Couicil, unless the appointment is delegated by the

Goverpor-General in Council or by a law of th T
12 S0 other authonty. Y a law of the Commonwealth

. -68.:The command: in chief of the naval and. military f
of‘-tht’«:é;?mmonwéalm is vested in the Governor- Sencral s “‘:i:'mm&“‘#nr"
the Queen’s representative. o Covemor-Genepel as S
. 69 On a date or dates to be. proclaimed by the Go -
Geneal afer tho establishment B the. Commonastie 5 el
lowing departments-of the public service in-
begqn;g-lpansfenedl to the Commcmweallh:—m each State shall
, Posts, telegraphs, and telephones:
waal and military defence:
Lighthouses, lightships, beacons, and buoys:
- Quarantine,
But the departments of customs and of excise in each State

shall’ become transforred to the Commonwea its e .
shall bec Ith on its estab-‘

F.8051/59.—17
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70. In respect of fnatters: which, under this Constitution,

sLdgrmenio pass to the Executive: Government of the Commonwealth, all
ore

Govern
Genenal

Cuaprea I
Ths
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Judges®
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AWW con of
Court.

powers. and functions which at the establishment of the'_Com-
monwealth are vested' in the Governor of a Colory, or in the:
Governor of a Colony with the advice of his Executive Council,
or in any authority of a Colory, shall vest in the Governor-
General, or in the Governor-General 'in Com_lcl}, or in the
authority exercising similar powers under the Commonwealth,
as the case requires.

CHAPTER III.—THE JUDICATURE.

71. The judicial power of the Commonwealth shall be
vested in a Federat Supreme Court, to be called‘thg H;gh‘ Court
of Australia, and in such other federal courts as thé Parliament
creates, and in such. other courts as it invests with federal juris-
diction. ‘The High Court shall consist of a Chief Justice, and

so many other Justices, not less than two, as the Parliament.

prescribes.

72, The Justices of the High Court and of the other courts
created by the Parliament— .

(i.) Shall be appointed by the Governor-General in.
Council:

(ii.) Shall not be removed except by the. Governor-

General in Council, on an address. from. both

Houses of the Parliament in the same session,

praying for such removal on the ground of

Tyok

proved mi viour or incap

(iii.) Shall receive such remuneration as the Parliament

may fix; but the remuneration shall not be
diminished during their continuance in office.
73, The High Court shall have jurisdiction, with ‘such
exceptions and: subject to such regulations as the Parliament
prescribes, to hear and determine: appeals from all judgments,
decrees, orders, and sentences— .
(i.) Of any Justice or Justices exercising the griginal
jurisdiction of the High Court: . :

(ii.) Of any other federal court, or court exercising

federal jurisdiction; or of the Supreme Court of
any State, or of any other court of any State
from which at the establishment-of the Common-
wealth an appeal lies to the Queen in Council:
(iii.) Of the Inter-State Cc ission,. but as to q
of law only:
and the judgment of the High Court in all such cases shall be
final and' conclusive. .
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But no exception or regulation prescribed by the Parliament

shall prevent the High Court. from hearing and determining,

any appeal from the Supreme Court of a State in any matter in
which at the establishment of the Commonwealth an appeal lies
from such Supreme Court to the Queen in Council.

Until the Parliamient otherwise provides, the conditions of
and restrictions on appeals to the Queen in Council from the
Supreme Courts of the several States shall be applicable to
appeals from them to the High Court.

74. No appeal shall be permitted to the Queen in Council
from a. decision of the High Court upon any question, howso-
ever arising, as to the limits inter se of.the Constitutional powers
of the Commonwealth and. those of any State or States, or as
to the limits inter se of the Constitutional powers of any two
or imore States, unless: the High Court shall certify that the
question is one which ought to be determined by Her Majesty
in. Council.

The High Court may so certify if satisfied that for any
special reason the certificate should be granted, and thereupon
an appeal shall lie to Her Majesty in Council on the question
without further leave.

Except as provided in. this section, this Constitution shall
not impair any right which the Queen may be pleased to exercise
by virtue of Her Royal prerogative to grant special leave of
appeal from the High Court to Her Majesty in Council. The
Parliament may make laws limiting' the matters in which such
leave may be asked, but proposed laws containing any such
limitation shall be reserved by the Governor-General for Her
Majesty’s pleasure,

75, In all matters—
(i.) Arising under any treaty:

(ii.) . Affecting consuls or other representatives of other
countries;

(ii.) In which the Commonwealth, or a person suing or
being sued on behalf of the Commonwealth, is a
party:

(iv.) Between States, or between residents of different
States,. or between a State and a resident of
another State:

(v.) In which a writ of Mandamus or prohibition or an

injunction s Sought against an officer of the
Commonwealth:

the High Court shall have original jurisdiction.
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Additlonal 76. The Parllament may make Taws conferring original
e, jurisdiction on-the High Court in any matter—

(1) Arjsing under (his Constitution, of involying §t5
interpretation: )

(ii.) Arising under any laws made by the Parliament:

(ifi.) Of Admiralty and masitime jurisdiction;
(iv,) Relating to the same subject-matier claimed-under
* the laws of different States.
Pawer to define 77. With respect to any of the matters mentioned in the
furkdlion.  pac s sactions the Parliament may make laws—

(i.)- Defining the jurisdiction of any federal court othex
than the-High Court:

(ii.) Defining the extent to which the jurisdiction of any
federal court shall be gkclusive of that which
belongs to or is invested in the courts of tha
States:

(iil.) Investing any couct of a State with federal ;u.ns-
diction,

Progeedings 78, The Parliumént may make laws conferring rights to-
ot proceed against the Commonwealth or a State in respect of

ersaie " natters. within the fimis of the judicial power.

Number of 79, The federal jurisdiction of any court may be éxercised
Judges. by such number of judges as the Parliament prescribes.

Tvial by Jurye 80,. The trial on indictment of any offence against any: law

of the Commonweaith. shall be by jury, and every such trial
shall he held in the State where the offence was committed, and

if the offence was not committed within any State the trial shall
be held at such place or places as the Parliament prescribes.

' f

CHAPTER 1V.—FINANCE AND TRADE.

ot 81, All revemucs Or moneys raised or received by the

e els. Executive Government of the Commonwezlth shall form one.
Consolidated Revenue Fund, to be appropriated for the purposes
of the Commonwealth in the manner and subject to the charges
and Habilities imposed by this' Constitution.

CHAPTER
FINANCE AND

Expeaditare 82, The costs, charges, and expepses incident to the collec~
e tion, management, and receipt of the Consolidated Revenue

Fund shall form the first charge thereon; and the revenue of the
Commonwealth shall in the fitst instance be apﬁhed to the. pay-
ment of the expenditure of the Commonwealth.
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83. No inoney shall be drawh from the Treastry of the
‘Cotmmonwealth ¢xeept nder appropriation made by law.

But, until the expiration of one month. after the first meeting
of the Parliament the Governor-General in. Council may draw
from the Treasury and expend such moneys. as-may be necessary
for the maintenance of any department transferred to the Com-
inonweslth and for the holding of the first clections for the
Parliament.

84, When any department of the public service of a State
becomes ttansferred to the Comhtonwealth, all officers of the
tepartient-shall become subject to the control of the Executive.
Governmert of the Commonwealth.

Any such officer who is not Tetained in the service of the
Commonwealth shall, unless he is appointed to some other office
of equal ‘émolument in the public seivice of the. State, be
entifled to receive from the State ariy pension, gratuity, or other
compensation, pajable under the law of the State on the aboli-
tion of his office.

. Any such officer who is retained in the service of the Com-
monwealth shall preserve all his existing, and accrving rights,
and shall be entitled to retire from office at the time, and on the.

ension or retiring allowance, which would be permitted by the
aw of the State if his service with the Commonwealth, were 2

coninuation of his service with the State. Such pension_of

tetifing allowance shall be paid to hint by tiie Comnioriwealth;
Hut the State shall pay to the Commonwealth a part thereof, to
be calculated on the proportion which his term of service with
the State bears to his whole term. of service, and fot the pur-
pose of the calculation his salary shall be tiken to b that paid
1o hini by the State at the time ©Of the transfér.

Any officet who is, at the establistiment of the Cothmon-
wealth, in the public service of a State, and who is, by consent
of the Governor of the State with the advice of the

xecutive Council thereof, transferred to the public service of
the Commonwealth, shall have the same rights as if be had been

Mouney to be
approgriated
by a

“Transfer of
officers,

an officer of a departmetit transferted to the Commonwealth

and wese retained in the Scrvice.of the Commontwealth.

85, When any department of the public service of a State
is transfeired to the Commonwealth—
(i) All property of the State of any lkind, used
© " exclusively in coprexion with the department,
shall become vested in the Commonwealth; but,
- in- the' case of the departments controlling cus-
toms. and excise ahd bounties, for such time
only as. the Govérnor-General in Council may
declare to be necessarys
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(ii.) The Commonwealth may acquire any property of
the Staté, of any kind, but not exclusively used
in connexion. with the department; the value

thereof shall, if no agreement can bg made, be.

ascertained in, as nearly as may be, the manner
in which thé value of land, or of an intérest in
Iand; taken by the State for public purposes is
ascertained under the law of thé State in force
at the establishment of the Commonwealth:

(iii.) The Commonwealth shall compensate the ‘State for

the value of any property passing to ‘the. Com-
monwealth under this section;, if no. agreement
can be made as to the mode of compensation; it
shall be determined under Iaws to be made by
the Parliament:

(iv.) The Commonwealth shall, at the date of the
transfer, assume the current obligations of the
State in respect. of the. department transferred..

86, On the. establishment of the Commonwealth, the collec-

tion and control of duties of customs. and of excise, and the.

control of the payment of bounties, shall pass to the Executive
Governinent of the Commonwealth.,

87. During a period of ten years after the establishment of
the C Ith and tt fter until the. Parliament other-
wise provides, of the net revenue. of the. Commonwealth from
duties of customs and of excise not more: than one-fourth shall
be applied. annually by the Commonwealth towards its
expenditure;.

The balance shall, in accordance with this Constitution, be
paid to the several States, or applied. towards the ‘payment of
interest .on debts of the several States taken over by the
Commonwealth.

88. Uniform duties of customs shall be imposed within two
years after the. establi of the C Ith,

89, Until the imposition. of uniform duties of customs—
(i) The Commonwealth shall credit to each State the
revenues collected therein by the Common-
wealth. : )
(ii.) The Commonwealth shall debit to each. State—
(a) The expenditure therein.of the Common-
wealth incurred solely for the main.
tenance or continuance, as at the time
of transfer, of .any department trans-
ferred from the State to the Common-
wealth;

2
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(&). The proportion of the State, according to
the number of its people,. in the other
expenditure of the Commonwealth.

{(iii.) The Commonwealth shall pay to each State month
‘by month the balance (if any) in favour of the
State.

90. On the imposition of .uniform duties of customs the
power of the Parliament to impose duties of customs and of
«excise, and to grant bounties on the production or export of
-goods, shall become exclusive,

On the. imposition of uniform duties of customs all l'gst gf
the several States imposing duties' of customs or of excise, or
offering' bounties. on the. production or export of goods, shall
cease to. have .effect, but any grant of or agreement for any
such bounty lawfully made by or under the authority of the

- Government of any State shall be taken to be good if made

before the thirtieth.day of June, one thousand eight hundred
and. ninety-eight, -and not. otherwise.

91. Nothing in this Constitution prohibits a State from
granting any aid to or bounty on mining for gold, silver, or
'other metals, nor from granting, with the consent of both
Houses; of thé Parliament of the. Commonwealth expressed by
resolution, any aid to or bounty on the production or export of
goods.

92, On the. imposition of uniform duties of customs, trade,
commerce, and intercoursé among the States, whether by means

of internal -carriage or ocean navigation, shall be absolutely

free.

But notwithstanding anything in this Constitution, goods
imported before the imposition -of uniform duties of customs
into any .State, or into any Colony' which, whilst' the goods
remain therein, becomes a State, shall, on thence passing into
another State within two years after the imposition of such
dities, be liable to any duty chargeable on the importation of
such goods .into the Commonwealth, less any duty paid in
respect of the’ goods on their importation.

93, During the first five years after the imposition of
uniiom} duties. of .customs, .and thereafter until the Parliament
otherwise:provides—

(i.) The duties of customs chargeable on goods.

) imported inito a.State-and afterwards passing into
. " another State-for consumption, and the duties of
. . «excise paid-on-goods produced. or' manufactured
¢ a in a State and afterwards -passing into another
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State for consumption, shall be taken to have
been collected not in the former but in the latter
State:

(il.y Subject to the last subsection, the Commonwealth
shall credit revenue, debit expenditure, and: pay
balances to the several States as prescribed for
the period preceding the imposition of uniform
duties'of customs. ’

94, After five years from the imposition of uniform dutics
of customs, the Parliament may provide, on such basis as. it
deems fair, for the monthly payment to the several States. of all
surplus revenue of the Commonwealth. .

95, Notwithstanding anything in this Constitution; -the.
Parliament of the State of Western Australia, if that. State be an
Original State, may, during the first five years after the iimposi-
tion of uniform duties of customs, impose duties of customs' 61
goods passing into that State and not originally impotted from
beyond the limits of the Commonwealth; and stich duties shall
be collected by the Commonwealth. .

But any duty so imposed on any goods shall not exgeed
during the first of such years the duty chargeable on.the goods
under the law of Western Australia. in force at the imposition
of tniform duties, and shall not exceed during the second, third,
fourth, and fifth of such years respectively, four-fifths, three-
fifths, two-fifths and one-fifth of such latter duty, and all duties
imposed under this section shall cease at. the expiration, of the
fifth year after the imposition: of uniform duties.

If at any time during the. five years the duty on any goods
under this. section is higher than the duty imposed by the
Commonwealth on the importation of the like goods, thea such
higher duty shall be collected on the: goods when imposted into
Wes;t:}:lm Australia from beyond the limits of the Common-
wealth,

96. During a. period of ten years after the establishment of
the Commonwealth and thereafter until the Parliament other-
Wwisé provides, the Parliament may grant financial assistance to
gny State on such terins 4nd conditions as the Parliament thinks

t, .

97. Until the Parliament otherwisé provides, the laws: it
force in any Colony which has become or becomes 4 State with
respect to the receipt of revenue and the expenditure of money
on account of the Government of the. Colony, and the review
and audit of such receipt and expenditure, shall apply to the
receipt of revenue and the expenditure of money on account of
the -Commonwealth- in the State in' the same manner as if the

237

APPENDIX Ds—coNtinied.

Constitation'

Gommonsenlth, or. the: Government or an officér of the.Com-
monwealth, were' mentioned whenever the Colony, or the
Government or an officer of the Colony, is mentioned.

. 98, The-power of the, Parliament to make laws with respect
to. trade :and comumercs extends to navigation and shipping, and
to railways the property of any State,

** 99, ‘The Commonwealth shall not, by any law or regulation
of-ttade, commerce, br revenue, give preference to-one State-of
an§-part ‘thereof over another Stite or any part. thereof.

100, The Commonwealth shall.not, by any law or regulation
ot trade or commerce, abridge the right of a State or of the
residents, therein to the reasonable-use of the waters of rivers for
conservation or irrigation..

101, Thiere shall be an Inter-State Commission, Wwith such
powers. of adjudication and administration as the Parliament
deems necessary for the execution and maintenance, within the
Commonwealth, of the provisions of this Constitution zelating
to trade and commerce, and of all laws made thereunder.

102. The Parliament may by any law with respect to trade
or. commerce forbid; as to railways, any preference or dis-
crimination by any State, or by any authority constituted under
a State, if such preference. or_discrimination is undue and
unreasonable, or unjust. to any' State; due regard being had to
the financial responsibilities incurred by any State in connexion
with the.cbnstruction. and inaintenance of its. railways. But no
preferénce or discrimination shall, within the meaning of this
section, be taken to be undue and unreasonable, or unjust to
arly State, unless.so-adjudged: by the Inter-State Commission.

"' 103, The members of the Inter-State. Commission—
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(i) Shall be appointed by the Govemor-General in
7 Councl:
(i), Shall hold office for seven years, but may. be
removed within that time by -the. Governor:
General in Council, on an addsess from: both
Houses of the Parliament in the same. session
praying for such removal on the ground of
. proved misbehaviour or incapdcity: )
+(iit)- Shall receive such remuneration as the Parliament
may fix; but such remuneration shall not be
diminished during their continuance in office,
.104. Nothing in'this Constitution shall render unldwful any
rate for the carriage-of goods upon a railway, the property of &
State, if the rate is deemed:by-the Infer-Stats Commission' fo be
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éssary for, the. development of the territory of the State; atid
if the rate applies equally-to goods within the State and to-goods
passing into the State. from other States. .
105, The Parliament may take over from the States their
public debts as existh at the establishment of the Com-
, or a proportion: thereof according to the respect
tive numbers of their people as shown by the Jatest statistics of
the Commonwealth, and, may convert, rencw, or cgnsohda_te
such debts, o any part thercof; and the. States shall indemnify
the Commonwealth in respect of the. debts taken over, and
f e i payable in- respect of the debts shall be
deducted and retained’ from the portions Of the-surplus revenue
of the Commonwealth payable to the sevetal Statés, or if such
surplus is insufficient, or if there is no surplus, then the deficiency
or. the whole amount shall be paid by the several States.

105a—(1.) The Commonwealth may make agreements
with the States with respect t0 the public debts of the States,
including— ,

* (a) the taking over of such debts by the Commonwealth;

(b) the managenient of such debts;. .

(c) the payment of intorest and the provision and
management of sinking funds in respect. of sich
debts;

(d) the consolidation, renewal, conversion, and redemp-
tion of such debts;

(e) the indemnification of the. Commonwealth by the
States in respect’ of debts taken over by the
Commonwealth;, and .

() the borrowing of money by the States or by the
Commonwealth, or by the Commonwealth for
the States.

(2.) The Parliament may make laws for validating any such
agreement made before the commencement of this section.

(3.) The Parliament may make laws for the carrying out
by the parties thereto of any such agreement,

(4.) Any such agreement may be varied or rescinded by the
parties thereto,

(5.) Every such agreement and. any such variation thercpf
shall be binding upon the Commonwealth and the States parties
thefeto notwithstandi anything contained: in this Constitution
or the Constitution of the several States of in any law of the
Parliament of the Commonwealth or of any State.

-(6.) The powers confersed. by this section shall not be con-
strued as being limited in any way by the. provisions of .section
one hundred- and five of this Constitution..
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CHAPTER V.—THE STATES.

106. The Constitution of each State of the Commonwealth
shall, subject to this Constitution, continue as at the establish-
ment of the Commonwealth, or as at the. admission or establish-
ment of the State, as the case may be, until altered in accordance
with the Constitution of the State.

107. Every power of the Barliament. of a Colony which has
become or becomes a State, shall, unless it is by this Constitution
exclusively vested in the Parliament of the Commonwealth or
withdrawn from the Parliament of the State, continue as at the
establishment of the Commonwealth, or as at the admission or
establishment of the State, as the case may be.

108. Every law in force in a Colony which has ‘become or’
becomes a State, and relating to any matter within' the powers
of the Parliament of the Commonwealth, shall, subject to this
Constitution, continue in force: in the State; and, until provision
is madg in that behalf by the Parliament of the Commonwealth,
the Parliament of the State shall have such powers of alteration
and of repeal in respect of any such law as the Parliament of
the Colony had until the Colony became a State.

109, When a law of a State is inconsistent with a law of

the Commonwealth, the latter shall prevail, and the former shall,
to the extent of the inconsistency, be invalid.

110, The provisions of this Constitution relating to the
Govemor- of a State extend and apply to the. Governor for the
time being of the State, or other chief executive officer or
administrator of the government of the State.

111. The Parliament of a State may surrender any part of

the State to the Commonwealth; and upon such surrender, and §

the acceptance thereof by the Commonwealth, such part of the
State shall become subject to the exclusive jurisdiction of the
Commonwealth,

112. After uniform duties of customs have been imposed,
a State may levy on imports-or exports, or on goods passing into
or ont of the State, such charges as'may be necessary for execut-
ing the inspection laws of the State; but the net produce of all
charges so levied shall be for the use of the Commonwealth; and
any suchinspection laws may be annulled by the Parliament of
the Cgmmonwealth.

113. All fermented, distilled, or other intoxicating liguids:
passing into any State or remaining therein for use, consump-
tion, sale, or storage, shall be subject to the laws. of the State
as if such liquids had been produced in. the State..
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114, A State shall not, without the consent of the Parlia-
ment of the Commonwealth, raise or maintain any naval or
military force, or impose any.tex on property of any kind belong-
ing to the Commonwealth, not shall the Commonwealth impose
any' tax on property of any kind belonging to4 State.

115, A State shall not coin money, nor make anything but
gold and. silver coin a legal tender in payment of debts.

116, The Commonwealth shall' not make any law for estabs
lishing any religion, or for imposing any religious -observance,
or for prohibiting the free exercise. of any religion, and no
religious test shall be required as a qualification for any office
or public trust under the Commonwealth,

117, A subject of the Queen, resident in any State, shall not
be subject in any other State to any disability or discrimination
which would not be equally applicable to him. if he were a
subject. of the Queen resident in such other State.

118, Full faith and credit shall be given, throughout the
Commonwealth, to the laws, the public Acts and records, add
the judicial proceedings of every State.

119, The Commonwealth shall protect every State against
invasion and, on the application of the Execiitive Government
of the State, against domestic violence.

120, Every State shall make provision for the detention in
its prisons of persons accused or convicted of offences against
the laws of the Commonwealth, and for thé punishment of
persons convicted of such offences, and the Parliament of the
Commonwealth. may make laws to give effect to this provision.

CHAPTER VI—NEW STATES.

121, The Parliament may admit to the Commonwealth or
establish new States, and' may upon: such admission or éstab-

lishment make or impose such terms and conditions, incliding:
the extent of representation in: either House: of the Parliathent,

as it thinks fit.

122. Thé Parliament may make Jaws for the government of
any territory surrendered by any State. to and accepted by the
Commonwealth, or of any territory placed: by the Queen, under
the authority of and acéepted by the Commonwealth, or other-

wise acquired by the. Commonwealth, and may allow tlie répre-
sentation-of such teriitory in either House of the Parlisgment t6-

the extent and on the terms which it thinkd.fit,
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123, The. Pagliament of the Commonwealth may, with the
consent of the Parliament of 2 State, and the ap'prgira‘r of the e
majority of the electors of the State voting upon the question,

increase, diminish, oy otherwise alter the limits of the State,

upon such terms and conditions as may be agreed on, and may,

with the like consent, make provision tespecting the effect and

qpergtjon of any increase or diminution or alteration of terri-

tory in relation to any State affected.

124. A new State may be formed by separation of terti- Fosmaon or
tory from a State, but only with the consent of the Parliament ™7 S8
thereof, and a new State may be formed by the union of two
or more States or parts of States, but only with the congent of
thé Parliaments of the States affected. '

CHAPTER. VIL—MISCELLANEOUS, CHAPTER VIL
. MISCELLANEOUS,
125, The seat. of Government. of the C alth shall Seror

be, determined by the Parlinment, and shall be within territory Ceverameat.
which shall have been granted. to or agquired by the Commons.

woalth, and shall b vested in and belong to-the Commonwealth,

and shall be.in the State of New South Wales, and be distant not

Iess than one hundred miles from Sydney.

Such tersitory shall contain an area of not less than one
hundred square miles, and such portion thereof as shall consist
of Crown lands shall be granted to the Commonwealth, without,
any paymgnt therefor.

The: Parliament shall sit at Melbourne until it mest at the
sqat.of Government..

126. The Queen may authorize the Governor-General to Power to
appoint any petson, or any: persons jointly or severally, to be HerMusty
his deputy or deputies within any part. of the Commonwealth, Govermer-
and in that capacity to eercise during the. pleasure of the % poiat
Governor-General. such powers and functions of the Governor- e
General as he thinks fit to assign to such deputy or deputies,
subject to any limitations expressed or directions given by the
Queen; ‘but ‘the appointment of such deputy or deputies- shalt
not affect the exercise by the Governor-General himself of any’
powez or function.

127 In reckoning: the numbers of the: people: of the Com- Averigiaes not
monwealth, or of a State; or ather part of the Commonwealth, & iegimed
aboriginal natives shall not be counted, " population.
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CHAPTER VIIL—ALTERATION OF THE
CONSTITUTION.

128.. This Constitution: shall' not be altered: exéept in: the
following: manner:—

The proposed law for the alteration thereof. must be passed
by an absolute majority of each House of the Parliament, and,
not less than two nor more than six months after its passage
through both' Houses the proposed law shall be submitted in
each State to the electors qualified to' vote. for the: election of
members. of the House of Representatives, :

But if eitlier House passes any such proposed law by an
absolute majority, and the other Houise rejects or fails to pass i
or passes it with any amendment to which the first-mentioned
House will not agree, and if after an interval of thie¢ moriths-
the first-mentioned House in the same or the next session again
passes the proposed Iaw by an absolute majority with orwithout
any amendment which has.been madé or agreed.to by the other
House, and such other House rejects or fails to-pass-it, or passes
it with any-amendment to which the-first-mentioned House will
not: agree, the Governor-General: may ‘submit the ;proposed-law
as last proposed by the first-mentioned Housé, and cither with
of withoit any. amendments subsequently agreed to' by both
Houses, to the electors in-each State qualified to vote for the
election of the House of Representatives. '

When a proposed law is submitted to the electors the vote.
shall be taken. in such manner as the Parliament prescribes.
But until the qualification of electors of members of the House
of Representatives becomes uniform throughout the Common-
wealth, only one-half’ the electors voting' for and against. the
proposed law shall' be counted in any State in which adult
suffrage prevails.

And if-in a majority of the States 2 majority of the eléctots
voting: approve the proposed law, and if a-majority of all the
electors. voting also approve the proposed law, it shall be
presented to the' Governor-General for the Quicen’s assent.

No alteration: diminishing, the: proportionate: representation.
of any State in: either House of the Parliament, or the minimuny
number of representatives of a State in the House of Representa-:
tives, or increasing, diminishing, or otherwise altering the limits.
of the State, or in any manner affecting the provisions, of the
Constitution in- relation thereto, shall become :law unless. the
majority of the electors voting.in that State approve the proposed
law. : ' .

243

APpPENDIX D—continued.

Constitution

SCHEDULE.

OATH,
1, A.B., do swear that 1 will be faithful and bear truc allegiance to Her Majesty
Queen Victoria, Her heirs and successors according.to law. So neLe me Gop!

AFFIRMATION.

1, A.B., do solemnly and sincerely affirm and declare that I will be faithful and
bear true alleglance to Her Majesty Quecn Victoria, Her heirs and successors
secording to Taw,

(Note.—The name of the King or Queen of the United Kingdom of Great Britaln
and Ireland for the time being'is to be substituted from time to time.)

By Authority: A, J. Axtiuz, Commonwealth Government Printer, Canberra.



